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or 

THE  COURTS  REPORTED  DURING  THE  PERIOD 
COVERED  BY  THIS  VOLUME 


SUPREME  COURT— First  Department 
Justices  of  the  Appellate  Division. 

GEORGE  L.  INGRAHAM,  PKtsiuiNO  JUSTIC*. 

ASSOCIATE  JUSTICES. 

CHESTER  B.  MCLAUGHLIN.  FRANCIS  M.  SCOTT. 

FRANK  C.  LAUGHLIN.  NATHAN  L.  MILLGR.i 

JOHN  PBOOTOR  CLAKKB.  TIGTOB  3,  DOWUNQ. 

HENRT  D.  HOTCHKISa* 

Justices  of  the  Appellate  Term,  191S. 
Januarif, 

BAM1TEL  8EABURT,  Pbesidxho  Jvmcm, 

AflBOCiAn  tvwnam, 
IRVTXQ  LEHMAN.  ALFRED  R.  PAGE. 

February. 

SAMUEL  SEABURT,  Presidino  Justice. 

▲880CIATB  justices. 
JAMES  W.  GERARD.  NATHAN  BIJUR. 

MarcJi. 

IRVING  LEHMAN.  Presiding  Justice.- 

AS800XATS  justices. 

AUj'IIED  K.  page,  JOHN  J.  DELANY. 

ApHl 

SAMUEL  SEAHURY.  Presiding  Justiob. 

ASSOCIATS  JUSTICES. 

CHARLES  L.  GUY.  JAMES  W.  GERARD. 

*  AalSBCd  to  Court  ot  Appoala.  *  Assigned  to  succeed  Nathao  L.  Miller. 
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Pint  Department— Cont'd. 

Justices  of  the  Appellate  Term,  1913— Cont'd. 

8AMUBL  SBABURT,  Pbosdiiig  JumcB. 

ASsodAn  juanosa. 
IBYlko  LEHMAN.  BDWARD  C.  WHITAKBB. 

SAMUEL  8EABUBT,  PBinoillo  JutncB. 

AisooiAn  juanosa. 
CHARLES  L.  GUY.  NATHAN  BIJUB. 

Octoher, 

SAMUEL  iSKABUBY,  Fb£81Dino  Justice. 

ABSOOIATB  JUBTICK8. 
CHARLES  L.  GUT.  MATUA24  BIJUR 

November. 

IHWliiQ  LEHMAN,  FBiaiDiNO  JuaxxcE. 


ALFRED  R.  PAGE.  BDWARD  C.  WUITAKEB. 

December, 

SAMUEL  SEABURT,  PamDZNO  JumcB. 

AMOGZAxa  aumoBS.* 
CHARLES  L.  GUY.  NATHAN  BIJUR. 

Justices  of  the  First  District, 

JAMES  FITZGERALD.*  CHARLES  L.  GUT. 

P.  HENRY  DUGRO.  PETER  A.  HENDRICK. 

JAMES  A.  BLA.NCHARD.  M.  WARLEi'  PLATZEK. 

SAMUEL  GREENBAUM.  SAMUEL  SEABURY. 

EDWARD  B.  AMEND.  JAMES  W.  GERARD. 

VERNON  M.  DAVIS.  IRVING  LEHMAN, 

EDWARD  E.  McCALU  NATHAN  BIJUR. 

HENRY  BISCHOFF.  EDWARD  J.  GA VEGAN. 

JOSEPH  B.  NEWBURGBR.  ALFRED  R.  PAGE 

JOHN  J.  BRADY.  JOHN  J.  DELANY. 

MITCH EIJ.  L.  EBLA2V0ER.  DANIEL  V.  COHALAN. 

JOHN  FORD.  FRANCIS  K.  PENDLETON. 

LEONARD  A.  OIE6ERICH.  HENRY  D.  HOTCHKISS.« 

JOHN  W.  GOrF.  THOMAS  F.  DONNELLY.* 
EDWARD  C.  WHITAKER.* 


•  Tf rm  expired  Derembor  HI.  1912. 

•  Assigned  to  Appellate  Division  to  succeed  Natbao  L.  Miller. 

•  Elected  NoTcmber.  1912. 
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Second  Department. 
JusHces  of  the  Appellate  DiviHtm, 

ALMET  F.  JENKS,  pRBSiDino  Justice. 


MICHAEL  H.  HIRSCHBESO.  WILLIAM  J.  OARB. 

JOSEPH  A.  BURR.  JOHN  WOODWARD.* 

EDWARD  B.  THOMA&  ADfiLBEBT  P.  BIQH. 

Justices  of  the  Appellate  Term,  191$. 

March, 

GARKEl  J.  GARKETSON.  ABEL  K.  BLACKMAR. 

I8AA0  M.  KAFPBB. 

Jfay. 

GARRET  J.  GARRETiSON.  FREDERICK  £.  CRANBl 

HARRINGTON  PUTNAM. 

€Moher, 

SAMUEL  T.  MADDOX.  WILLIAM  J.  KELLT. 

LUKE  J.  STAPLETON. 


SAMUEL  T.  MADDOX.  WALTER  H.  JATCOZ. 

JOSEPH  ASPINALL. 

Justices  of  the  Second  District, 

J08IAH  T.MAREAN.T  LIIXB  D.  STAPLBTON. 

WILLI.\M  J.  KELLY.  ISAAC  M.  KAPPER. 

JOSEril  ASPINALL.  HARRINGTON  PUTNAM 

LESTER  W.  CLAltK.  SAMUEL  T.  MADDOX. 

FREDERICK  E.  CRANIL  GARRET  J.  GARRBTSON. 

WALTER  H.  JAYCOX.  CHARLES  H.  KELBY. 

TOWNSEND  SCUDDER.  RUSSELL  BENEDICT. 

ABEL  £.  BLACKMAR.  JAMES  C.  VAN  SICLEN. 

DAVID  F.  MANNING.* 

Justices  of  the  Niuth  District. 

MARTIN  J.  KEOGH.  ISAAC  N.  MILLS. 

MICHAEL  H.  UIRSCHBERG.  JOSEPH  MORSCHAUSEB. 

ARTHUR  &  TOMPKINS. 


Transferred  to  Appellate  Division,  Third  Departtneot,  February  17,  UllL 
Term  expired  Dei  ember  Slf  Iflt. 
Elected  NoYember.  1912. 


viM  m  NBW  ZOBK  SUrPLBUBNT 

Third  06pftrtiii6iiL 

Justices  of  the  Appellate  Division,, 
WALTER  LLOYD  SMITH.  PBOlom  Juanc 


JOHN  Iff.  KBLLOUO.  '  QEOROB  F.  LTON. 

JAMES  W.  HOUGHTON.i  WESLEY  O.  HOWARD." 

JAM£S  A.  BETXS.&*  JOHN  WOODWABD.ti 


Jt$siices  of  the  Third  Distriet 

ALDBM  0HB8TBR.  WESLEY  O.  HOWARD.t& 

AARON  V.  &  COCHRANE.  WILLIAM  P.  BUDD. 

GILBERT  D.  B.  HA8BR0UGE.it 


JusHces  of  the  Pourth  Distriei, 

HBNBT  T.  KBLLOGO.  EDWARD  a  WHITMZBR. 

CHARLBB  a  VAN  KIRK.  HENRY  Y.  BORST.i« 

Justices  of  the  Sixth  District, 

ALBERT  H.  SBWBLLu  RANDOLPH  HORTON.i« 

ALBBRT  r.  OLADDINQ.  IL  H.  KILEY.it 


Fourth  Department. 

JusHces  of  the  Appellate  Division, 
PETER  B.  MCLENNAN,  PWEMDiHa  JuniCB. 


FBBDERICK  W.  KRU8B.  NATHANIEL  FOOTS. 

JAMBS  A.  ROB80N.  JOHN  S.  LAMBERT. 


Justices  of  the  Fifth  District. 

WILLIAM  S.  ANDREWS.  EDGAR  S.  K.  MERRILIb 

IRVING  R.  DEVEXDORF.  IRVIxNG  G.  HUBBS. 

PASCAL  C.  J.  DE  ANGELIS.  E.  C.  EMERSON. 


•DIad  February  14.  1913.  •Transferred  from  Appellate  Dlvllton, 

Term  expired  December  31,  Ull  Departmeot,  Febnuuy  17,  Ult. 

**  AMifBCd  to  Ap9«Ilato  DlTlstoa.         »  Btoetotf  Stnwj  l,  int. 

**Appelotod  Ftobnurj  IT,  litl. 
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Fourth  Department — Cont'd. 
Justices  of  the  Seventh  District, 

ARTHUB  E.  SUTHERLAND.  GEORGE  A..  BENTON. 

WILUAH  W.  CLASS.  SAMUEL  M.  8AW1BB. 


Justices  of  the  Eighth  District, 

WARREN  B.  IIOUKER.  EDWARD  K.  EMERY. 

LOUIS  W.  MARCUS.  CHARLES  H.  BROWN. 

CtJTHBERT  W.  POUND.  CHARLES  A.  POOLST^ 

CHARLES  a  WHEELER.  HERBERT  RISSELLi 


CITY  COURT  OF  N£W  YORK. 
EDWARD  F.  0*DWYBR»  Oaas  Jumob 

ABSOOIAXB  JURIOB. 


FRANCIS  B.  DELEHANTX. 
JOSEPH  I.  GREEN. 
JOHN  V.  McAVOY. 
THOMAS  F.  DONNBLLT.xt 
ALEXANDER  FINEUTE. 


PETER  SGHMUCK. 
EDWARD  B.  LA  FETRA. 
RICHARD  T.  LYNCH. 
RICHARD  H.  SMITH. 
ROBERT  L.  LUCE.i« 


*•  Bwlid  to  SnprMM  Court  NoTombor,  IIUL 
oAppolntod  to  rocmd  ThomM  W,  PomeoUy. 
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IN  THE  NBW  YORK  SUPPLEMENT  WHICH  HAVE  BEEN  PASSED  UPON 

BY  THE  COURT  OF  APPEALS 


Adfclson.  In  re  130  N.  Y.  Sui»i).  1130 

Order  mlBniMd.  99  H.  E,  1101.  206  N.  Y.  Memoranda,  tl. 

Alexainlcr  v.  Aruerlmn  Kiunustic-  Tilliij:  <\»  ••129  N.  Y.  Supp.  1111 

Judgrntut  afflrnied.    100  N.  E.  809.  207  N.  Y,  276. 

Ball  V.  Ensimi  135  N.  T.  Supp.  1080 

Motion  to  dIsmlHg  appeal  denied.    M  X.  E.  IIO,-?.  206  N.  Y. 
Memoranda.  50. 

BaUston  RefriKeratliiR  Storngo  Co.  v.  Eastern  States  Re- 

frlKeratiiiK  Co  126  N.  Y.  Supp.  857 

JndcniMit  alBnsed.  99  N.  E.  1103,  W  N.  T.  Mciuiraiida.  81. 

BeardshH'  v.  Now  Berlin  Ll^ht  &  Power  Co  125  N.  Y.  Supp.  1112 

Judgmeot  reversed.    lOO  N.  E.  434.  207  N.  Y.  34. 

BeHts  V.  Boord  of  Ikiocatlon  of  City  of  X«ir  York  136  N.  T.  Snpp.  1130 

Motion  to  dtfimlM  appeal  danled.    »  N.  B.  UM.  208  N.  T. 
Memoranda,  70. 

Bemnnt  v.  Behn  133  N.  T.  Sapp.  1112 

App«>ai  dismlsKed.  99  V.  B.  IIIM,  M  N.  T.  Mamoraada.  S. 

Blake  v.  Kicliardfloii  126  N.  Y.  Supp.  1113 

Jttdtmcnt  alBrmed.   99  N.  B.  1104.  208  N.  T.  Mamoranda.  88. 

Bohlt  V.  A.  M.     W.  TI.  WiU's  Co  126  N,  T.  Supp.  1122 

Judgment  affirmed.    99  N.   B.  1104.  206  X.  Y.   Mtinoranda,  41. 

Bragaw  v.  Steiuniler  135  N.  Y.  Supp.  1101 

Appaal  dlBBlaaad.  99  N.  B.  U0«.  288  N.  T.  Maajoranda.  87. 

Brown  v.  Crossman  .....127  N.  Y.  Supp.  1114 

Judgment  reversed.   100  N.  E.  42.  206  N.  Y.  471. 

Buildlnfir  A  Entineering  Co.      Northern  Bank  of  New 

York   186  N.  T.  Supp.  1182 

Judgment  affirmed.    99  N.  B.  1044.  206  N.  Y.  400. 

Butterdeld.  In  re  134  N.  Y.  Supp.  1128 

Order  affirmed.  80  N.  B.  U04,  909  N.  T.  MemorMida.  2^. 


Candidate  of  Democratic  Party  for  State  Committeeman, 

In  re  134  N.  T.  Snpp.  874 

Appeal  dismissed.    99  N.  E.  1103,  206  N.  Y.  Memoranda,  8. 

Carnegie  Trust  Co.,  In  re  136  N.  Y.  Supp.  400 

Ofdar  aflltaiad.  99  N.  B.  1088.  208  N.  T.  880k 

Casf  V.  Realty  Securities  Co  132  N.  T.  Supp.  1074 

Order  affirmed.   99  N.  R  1106.  206  N.  Y.  Memoranda,  2«. 

Citikni  Aqueduct,  Section  No.  1.  In  re  .137  N.  T.  Suiip.  339 

Appeal  dlemlBsed.   100  N.  E.  455.  200  N.  Y.  877. 

Catid<ill  Nat.  Bank  v.  Duuinry  126  N.  Y.  Supp.  1007 

Judgment  afflrflud.   100  N.  B.  422.  208  N.  Y.  &&0. 

atj  of  Buffalo.  In  re  182  X.  T.  Sopp.  026 

Order  modified.   99  N.  E.  850.  SOO  N.  Y.  810. 

Oty  of  Buffalo  v.  Steveii-son  129  N.  Y.  Supp.  125 

Appeal  dlamlasad.  180  N.  B.  780.  207  N.  T.  2SI. 

180N.T.a  (nv) 
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City  of  New  York  t.  Fiedericks  134  N.  Y.  Snpp.  796 

Ordm-  aflniMd.   100  V.  S.  410.  »0  N.  T.  «U. 

Clt>'  of  Now  York  V.  New  York  Mut.  Gaslight  Co  125  N.  Y.  Snpp.  1115 

Judgment  affirmed.    100  N.  E.  427,  207  N.  Y.  Memormndft.  7. 

Clarke  v.  Precious  Metals  Corp  134  N.  Y.  Supp.  1128 

AppMl  dlanlMad.  90  N.  B.  UOfi.  200  N.  T.  Vemonnda,  t. 

Cluott  V.  Cn, If  lire  125  N.  Y.  Supp.  813 

Order  affirmed.    99  N.  BL  1103.  206  N.  Y.  Memorandft.  44. 

Cohen.  In  re  135  N.  Y.  Supp.  1105 

Order  affirmed.  99  N.  E.  U06.  206  N.  T.  Memoranda.  62. 

Oolombus  Dry  Goods  Co.  v.  Globe  &  Rutgers  Fire  Ins. 

Co  127  N.  Y.  Supp.  680 

JadgmcBt  aOniMd.  00  N.  B.  1169.  SOO  N.  T.  MciuarudA.  SO. 

Oook  V.  Stork  well  128  N.  Y.  Sopp.  1110 

Judgment  affirmed.   100  N.  E.  131.  206  N.  T.  4SL 

Oook    Tillage  of  Mohawk  128  N.  Y.  Supp.  1110 

Judgment  reversed.    100  N.  B.  115.  007  N.  T.  OIL 

Cotriss  V.  Village  of  Medina  124  N.  Y.  Supp.  507 

Order  afflrm«d.  90  N.  E  1103,  206  N.  T.  MMnoranda.  S9. 

Goylcendell  v.  Harrison  134  N.  Y.  Supp.  440 

Order  affirmed.    99  N.  E.  1105,  206  N.  Y.  MemoraDdm,  OS. 

Creem  v.  Mdelity  A  Casualty  Co.  of  New  York  126  N.  Y.  i>upp.  G55 

Judgmciit  modlfled.  100  N.  B.  464.  100  N.  T.  Memoranda.  100. 

Gross  V.  Cross  .r..l85  N.  Y.  Snpp.  1107 

Order  affirmed.    99  N.  &  1106,  206  N.  Y.  Memoranda.  2G. 

Crouse  v.  McVickar  128  N.  Y.  Supp.  1119 

Judflment  afflrmed.  100  N.  B.  007.  287  N.  T.  tU. 

CunTilnchnm,  Tn  ro  186  N.  Y.  Snpp.  1107 

Order  afflriL.ed.    100  N.  B.  487.  206  N.  Y.  601. 

Connlugham  t.  Cunningham  ISO  N.  Y.  Snppw  UOO 

Jvdgm«Dt  m«n«d.  00  N.  B.  840,  SOO  N.  T.  S4L 

Dalhaye  t.  HIMebrnnd  126  N.  Y.  Snpp.  1126 

Judgment  nmrmed.  90  N.  E.  1106.  200  M.  T.  Memoranda,  2. 

Daim  V.  Paluur  135  N.  Y.  Supp.  411 

Order  nrened.  00  N.  B.  UOO,  lOS  N.  T.  Slemomndn.  04. 

Deftly     Holsheiilu  r  127  N.  Y.  Snpp.  HIT 

Judgment  afflrmed.    99  N.  E.  ll'">.  206  N.  Y.  Memoranda.  83. 

Demas  v.  Oswcjro  Falls  Pulp  &  I'aper  CO  126  N.  Y.  Supp.  1127 

Jadgneat  affirmed.  00  N.  B.  1100.  200  N.  T.  Memoranda.  42. 

De  Verjivto^ni  v.  Tx-vy  128  N.  Y.  Bupp,  1120 

Judgment  umrmed.    99  N.  B.  1106,  206  N.  Y.  Memoranda,  87. 

Donnelly,  In  re  X.  Y.  Snpp.  1106 

Order  amrmod.  99  N.  B.  UOt,  200  N.  T.  Memoranda.  55. 

Downes  v.  Weuniiiger  135  N.  Y.  Supp.  1109 

Order  reversed.  100  M.  B.  814,  207  N.  T.  283. 

Duiilevle  v.  Droney  134  N.  Y.  Suppu  1181 

MoUoa  to  diamias  appeal  dented.   99  N.  B.  UO?,  206  N.  Y. 
Memoranda,  50. 

East  River  Land  Co.,  In  re  137  N.  Y.  Supp.  1119 

Order  modinod.   100  N.  B.  421,  SOO  N.  T.  646. 

Einstein  v.  Miller  126  N.  Y.  Supp.  1128 

Judgment  afflrmed.   99  N.  E.  1107.  206  N.  Y.  Memoranaa.  83. 

EteTenlh  Ave.  In  City  of  New  York,  In  re  136  N.  Y.  Supp.  1134 

Ordor  aOrmed.  It  N.  B.  1107.  SOO  N.  T.  Memoranda,  CL 

Fanners'  Loan  it  Trust  Co.  t.  Westchester  County  Wa> 

terworks  Co  127  N.  Y.  Supp.  069 

Judgment  afflrmed.  99  N.  E.  1107,  206  N.  Y.  Memoranda,  87. 
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Feldhlum  r.  T>anrc1ton  Land  Co  135  N.  Y.  Supp.  348 

IfoUon  to  distniBR  appMl  deniad.   W  N.  B.  1107,  106  N.  T. 

Memoranda,  49. 

Fitzwater  v.  Warren  126  N.  Y.  Supp.  1129 

Ord«r  Uinaed.  M  N.  E.  lOtt.  IM  N.  T.  SSS. 

Flynn  v.  rruilentinl  Ins.  Co.  of  Anx  ri'a  ISO  N.  Y.  Supp.  546 

Judcmeot  reversed.    100  N.  B.  TM,  207  N.  Y.  31&. 

Foster  r.  Zampleri  125  N.  Y.  Supp. 

JMgBMai  aflrmtd.  tl  N.  B.  1U7.  MM  N.  T.  lf«BMrMi4«.  9k 


GarrlBOD     Shu  PrlntiDir  k  PablMilnff  Atm*n  v****^  ^*     Snm*  TZL 

JadKincnt  afflnn«d.   UO  N.  B.  4M.  207  N.  T.  1. 

Gourd  V.  llealy  128  N.  Y.  Supp.  1125 

Jndgnmit  iwraned.  M  N.  B.        IM  N.  T.  40. 

Grade  Cmssinff  Gom'rH  of  City  of  BuflTalo,  In  J8  137  N.  Y.  8upp.  WO 

Order  reversed.    100  N.  E.  714.  207  N.  Y.  52. 

Grwn  V.  Supreme  Council  of  Hci.val  Arcanum  120  N.  Y.  Supp.  791 

Ord«  MVWMd.  m  N.  BL  411.  SOI  N.  T.  »L 

GroeslM-^  k  v.  >rori:an  125  N.  Y.  Supp.  1123 

Judgment  reversed.   99  N.  E.  1016,  206  N.  Y.  385. 

Orofrnimn      Bcbenker  128  N.  Y.  Supp.  1126 

JtidgBBMii  mflrncd.  IM  N.  B.  ».  m  N.  B.  4M. 

Kannihan  v.  Terminal  Station  Commisglon  of  City  of 

BiifTaln   .'.136  N.  Y.  Supp.  1001 

Judgment  reversed.    100  N.  £.  414.  206  N.  Y.  494. 

Harrlii.  In  re  136  N.  Y.  Supp.  711 

Order  afflmad.   99  N.  E-  lloA,  20«  N.  T.  Memorandt.  6S. 

Haut<er  r.  North  British  &  Mcreaottle  Ins.  Co  136  N.  Y.  Supp.  1015 

Judsment  afflnned.  100  N.  B.  52,  SQ6  N.  T.  4SB. 

Ha.vos  V.  n.irrlsoii  125  N.  Y.  Supp.  286 

Ju<lKiTont  amrnicd.    99  N.  B.  1108,  206  N.  T.  Memoranda,  37. 

Hay  ward  v.  Weuiple  136  N.  Y.  Supp.  625 

Order  aflniMd.       N.  B.  UOI.  106  N.  T.  Memoranda,  «. 

Heilba<k  v.  Con>~niiifrs'  I'.i fucry  of  ItulTalo  .126  N.  Y.  Supp.  1131 

Judgment  reversed.    100  N.  E.  :.99,  207  N.  Y.  138. 

Heilbrunn  v.  German  Alllauc-e  Ins.  Co.  of  New  York.... 135  N.  Y.  Supp.  769 
Appeal  dismlncd.  M  K.  B.  1101,  206  N.  T.  Memoranda,  66. 

Hewlett  V.  Seamnn  123  N.  Y.  Supp^  1120 

Judgment  affirmed.    99  N.  E.  1108,  20a  N.  Y.  Memoranda.  40. 

Hlnninn.  In  re  181  N.  Y.  Supp.  861 

Order  amrraed.    99  N.  B.  HOB,  M6  N.  T.  Memoranda.  ». 

Ho«au  r.  LonK  Island  VL  Co  126  N.  Y.  Supp.  449 

Order  reversed.  100  N.  B.  47.  206  N.  T.  440. 

Hoclund.  In  re  133  N.  Y.  Supp.  1126 

Order  rever.sed.   99  X.  E.  IIOS,  206  N.  Y.  Memoranda,  S2. 

Howell  V.  Heinz  185  N.  Y.  Supp.  1118 

Appeal  dUmlased.  96  N.  B.  UOI,  206  N.  Y.  Memoranda.  61. 

Htuitin^'ton  v.  Sheehan  127  X.  Y.  SupPb  1126 

Judament  reverted.  100  N.  £.  41.  206  N.  Y.  486. 

Jacobs  V.  SI  TP  126  N.  Y,  Supp.  1132 

Judsment  affirmed.   99  N.  E.  1100.  206  N.  Y.  Memorauda,  t. 

Jotinm^n  T.  Johnson  1.36  N.  Y.  Supp.  249 

Order  reversed.   100  N.  B.  466.  206  N.  T.  66L 

Jourdan'K  Estate.  In  re  135  N.  Y.  Supp.  172 

Order  reversed.   99  N.  B.  1100,  206  N.  Y.  Memoranda,  29. 

KABr<ts\}R.  T.  Central  R.  Co.  of  New  Jeraey  129  N.  Y.  Supp,  1120 

Judgment  reversed.    IQO  N.  E.  743.  207  N.  T.  246. 
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Killan'8  Estate.  In  re  129  N.  Y.  Supp.  1130 

Appeal  dismissed.   99  N.  B.  1109,  206  N.  T.  Memoranda.  31. 

Klndl)er»:.  In  re  133  N.  Y.  Supp.  1128 

Order  affirmed.    100  N.  E.  789.  207  N.  Y.  220. 

Klpp  V.  F.  W.  Woohvorth  &  Co  134  N.  Y.  Supp.  046 

Appeal  dismissed.    99  N.  &  1109.  206  N.  Y.  Meniurniula,  4. 

Lepg  V.  Vrle  R.  Co  120  N.  Y.  Supp.  451 

Jud^ent  affirmed.    99  N.  E.  1109,  206  N.  Y.  Memoranda,  41. 
r>egpelt's  Will,  In  re  m  N.  Y.  Supp.  1130 

Order  affirmed.   99  N.  E.  U09,  206  N.  Y.  Memoranda,  60. 

I>esster'a  Will.  In  re  134  X.  Y.  Supp.  401 

Appeal  dismissed.   99  N.  E.  1110,  206  N.  Y.  Memoranda.  &9. 

Lewkowicz  v.  Queen  Aeroplane  Co  138  N.  Y.  Supp.  983 

Order  affirmed.    100  N.  B.  796.  207  N.  Y.  290. 

Lobsltz  V.  I>efller  Thiele  &  Co  124  N.  Y.  Supp.  533 

Judgment  affirmed.    99  N.  E.  1110.  206  N.  Y.  Memoraada.  79. 

London  Realty  Co.  v.  Riordan  ViS  X.  Y.  Supp.  595 

Order  affirmed.    100  N.  E.  800,  207  N.  Y.  264. 

Ludlow  V.  Re<  tor.  etc.,  of  St.  Jolin.<  Chun  h  l.'M)  N.  Y.  Supp.  679 

Order  reversed.   100  N.  B.  892,  207  ,\.  Y.  .Memoranda.  49. 

McCargo  v.  Jerpens  X.  Y.  Supp.  956 

Judgment  reversed.    99  N.  E.  838,  206  N.  Y.  363. 

McDonnell  v.  .Andrew  J.  Robinson  Co  127  X.  Y.  Supp.  1130 

Judgment  reversed.    100  N.  E.  45.  206  N.  Y.  489. 

Miiknskl  V.  VuUm  Bug  &  Vixyvr  (\.  127  X.  Y.  SuPP.  8 

Judgment  amrnifd.    99  .N.  K.  1110.  L'of,  N.  y.  .Mr moranda.  39. 

Manufacturers'  (  oniiiierclal  Co.  v.  Kodu'ster  It.  ('U....120  N.  Y.  Supp.  IOTA 
Judgment  affirmed.   99  N.  E.  1110.  206  N.  Y.  Memoranda.  40. 

Monnot  v.  Murphy  11»9  X.  Y.  Supp.  1136 

Judgment  reversed.    100  N.  E.  742,  207  N.  Y.  240. 

M>>i;raii  v.  .Now  York  125  X.  Y.  Supp.  1035 

Judgment  affirmed.   99  N.  E.  1110.  206  N.  Y.  Memoranda.  82. 

Xanimack  v.  Creclnian.  .  130  X.  Y.  Supp.  211 

Order  affirmed.    99  N.  E.  1110.  206  N.  Y.   Memoranda.  6. 

Xew  York  City  Interl)oron;;h  H.  Co.  v.  Moynalian  l.'J4  X.  Y.  Supp.  17 

Order  affirmed.    99  N.  E.  1110,  206  N.  Y.  Memoranda.  28. 

New  York  Taxicah  Co..  In  re  134  X.  Y.  Supp.  801 

Appeal  dismissed.   99  N.  E.  1111,  206  N.  Y.  Memoranda.  67. 

XiKhtlngale  v.  J.  H.  &  C.  K.  Eagle  126  X.  Y.  Supp.  339 

JudKnuiit  reversed.    99  N.  E.  1111.  206  N.  Y.  628. 

O'Brien.  In  re  137  N.  Y.  Supp.  718 

Order  modlfled.   99  N.  E.  1111.  206  N.  Y.  Memoranda.  70. 

O'Brien  v.  Union  Cent.  IJfe  Ins.  Co  125  X.  Y.  Supp.  470 

Order  affirmed.    100  N.  E.  702,  207  N.  Y.  ISO. 

O'Malley  v.  Morse  Dry  IhM-k  &  Repair  Co  134  X.  Y.  Supp.  32 

Appeal  dismissed.   99  N.  B.  1113,  206  N.  Y.  Memoranda,  4. 

Oman  v.  ThoMilx  Bridge  Co  128  X.  Y.  Supp.  11.37 

Judgment  affirmed.   99  N.  E.  1113,  206  N.  Y.  .Memoranda.  89. 

0.>^tr:iii(lrr  v.  K<-is  ILT,  N.  Y.  Supp.  105G 

Judgment  affirmed.    100  N.  E.  37.  206  N.  Y.  448. 

Overheiser  v.  Lackey  121)  X.  Y.  Supp.  li:J8 

Judgment  reversed.    100  N.  E.  738,  207  N.  Y.  229. 

Palmer  v.  Brewer  135  X.  Y.  Supp.  1130 


Motion  to  dismiss  appeal  denied.  99  N.  E.  1113.  206  N.  Y. 
Memoranda.  50. 
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rarckard  v.  Lyon  134  N.  Y.  Supp.  1141 

Appeal  diBtntssed.   99  N.  E.  Ui3.  9M  N.  T.  Memoranda,  48. 
P^le  T.  Blomberg  186  N.  T.  Sapii.  1143 

Judgment  afflrmed.   99  N.  B.  UU.  IN  N.  T.  Memoruida.  68. 

People  V.  De  Paliiio  133  N.  Y.  Supp.  1136 

Jadmant  aflrmad.  9t  N.  B.  lllS.  996  N.  T.  Hcmoraada,  1. 

People  V.  Dunford  131  N.  T.  Supp.  1134 

JudKment  reverHod.    100  N.  E.  433.  207  N.  Y.  17. 
People  V.  Ghks  I'iO  X.  Y.  Supp.  1132 

Ordar  aflrmad.  190  N.  BL  I0«.  906  N.  T.  609. 
People  V.  Knapp  182  N.  Y.  Sapp.  747 

Order  affirmad.   99  N.  E.  841.  206  N.  Y.  373. 
People  V.  Ix)n(f  136  N.  T.  Snpp.  491 

Judgment  afflrmed.   99  N.  B.  m4,  106  N.  T.  liamoraada,  66. 
People  V.  I'nsquale  138  N.  T.  Supp.  1144 

Judgment  affirmed.   100  N.  B.  413.  206  N.  Y.  696. 

People  r.  Peck  130  N.  Y.  Bnpp.  967 

Order  affirmed.  96  N.  B.  Ull.  196  N.  T.  Manraranda.  45. 

People  V.  Rising  133  N.  Y.  Supp.  1138 

Order  raTeraed.  100  N.  B.  694,  907  N.  T.  196. 
People  V.  Schultz  134  N.  T.  Supp.  298 

Judftin^nt  amrmed.   99  N.  E.  1114,  206  N.  Y.  Momoranda,  3. 
People  V.  Spinelltt  135  X.  Y.  Supp.  1133 

Jttdffmant  afflnnad.  69  N.  B.  1114.  906  N.  T.'ManMraada.  88. 
People  V.  Storrs  136  N.  Y.  Supp.  1144 

Judgmeot  reversed.   100  N.  K  730,  207  N.  Y.  147. 
People  V.  Sullivan  135  N.  Y.  Supp.  1133 

Appeal  dlBml88ed.   99  N.  B.  1114,  206  N.  T.  Manonuida.  48. 
People  T.  Sutherland  132  N.  Y.  Supp.  588 

Judgment  reversed.    100  N.  E.  440.  207  N.  Y.  22. 

People  ▼.  TolMo  136  N.  T.  Supp.  49 

Jndcment  affirmed.  99  N.  B.  1114.  906  N.  T.  Mamoraoda.  S7. 
People  V.  Wooden  126  N.  Y.  Supp.  1137 

Appaat  diamlaaad.  96  N.  B.  1115,  906  N.  Y.  Mamoranda,  66. 

People  ex  rel.  Barllni;  v.  Tloard  of  Kducatlon  134  N.  Y.  Supp.  1142 

Order  affirmed     90  N.  E.  111.";,  2f>t;  N.  Y.  Memoranda.  7. 

People  ex  rel.  (.'uyuKti  Nation  of  Indians  v.  Coniniission- 

en  of  T^nd  Office  137  N.  Y.  Supp.  898 

Ordar  a9lnDed.  m  x  k  73.'.  207  n.  y.  42 

People  ex  rel.  Cornell  steamboat  Co.  v.  Kelsey  132  X.  Y.  Supp.  1142 

Ordar  aflrraad.  96  N.  B.  lllS,  906  N.  T.  Memoranda.  97. 

People  e\  rel.  KlHntt-Fisher  Co.  v.  .Solinier  132  N.  Y.  Sun*.  789 

Order  affirmcfl.    99  N.  K.  lllo,  2()G  N.  Y.  Memoranda,  10. 

People  ex  reL  t'i.slier  v.  I>eunon  1.^2  X.  T.  Supp.  567 

Appaal  diamlaaad.  96  N.  B.  1115,  906  N.  T.  Ilamoraada,  67. 

People  ex  rel.  I  In. Noll  v.  Tompkins  184  N.  Y.  Suppw  1142 

Order  affirmed.   99  N.  £X  Ilia,  206  N.  Y.  Memoranda,  84. 

People  ex  rel.  Hallock  y.  Hennessy  137  N.  Y.  SupPb  819 

Order  affirmed.   100  N.  B.  407.  206  N.  Y.  Memoranda.  126. 

Peopl«'  (>\'  rel.  Interbofough  Rapid  Transit  Co.  v.  Soh- 

mer   135  N.  Y.  Supp.  1135 

Ordar  aflnnad.  106  N.  B.  «U,  M7  N.  T.  176. 

People  ex  rel.  lsa!u-««  v.  Momii  134  N.  Y.  Supp.  981 

Order  reversed.  99  N.  E.  111.'..  M  N.  Y.  Memoramla,  IG. 

People  ex  rel.  .lanes  v.  Ixickey  l.'io  N.  Y.  Supp.  1135 

Ordar  afllrmad.  100  N.  B.  462.  906  N.  T.  6IL 

People  ex  rd.  Maloney  v.  I^zansky  •••••,•••184  K.  Y.  Supp.  1148 

Ordar  aflmad.  96  K.  E.  1116,  205  N.  Y.  688. 
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People  ez  teL  Moriarty  v.  Creel  man  •••136  N.  X.  Supik.  611 

Ordtr  rtrsned.  100  N.  B.  446.  306  N.  Y.  670. 

Pteople  ex  rel.  New  York  Edimn  Co.*t.  Wlllcox  186  N.  Y.  8upp.  1081 

Ordor  reversed.    IW  N.  E.  705.  207  N,  Y. 

People  ex  rel.  Koth  v.  Kudliard  124  N.  X.  Suyp.  1126 

Ordm  mfllnaed.  It  N.  B.  1116,  Ml  N.  T.  MeiLorandt,  9. 

pPoi>l«>  ex  r»  1.  Sea  Heucli  It  Co.  v.  Williams  133  N.  X.  8upp.  1140 

Order  afflrnird.    99  N.  E.  lllfi,  206  N.  Y.  Memoranda,  64. 

Peoiile  ex  rel.  .Short  v.  Warden  of  City  Prison  i;JO  N.  X.  Supp.  U98 

Order  afflrmsd.  M  N.  B.  lUI,  M  N.  T.  MMionuida.  B, 

People  ex  rel.  South  Rnxiklyn  R.  Co.  v.  Willl.iia.-^  133  X.  Y.  Supp.  IMlO 

Order  affirmed.  99  N.  £.  1U6.  206  N.  Y.  Memoranda.  Ga. 

People  ex  rel.  Town  of  Seersdale     Board  of  Sup*rs  of 

Westchester  Tounty  133  N.  Y.  Suppi  TOO 

Appeal  dismissed.   99  N.  B.  1116.  206  N.  Y.  Memoranda.  12. 

People  ex  rel.  Weinstein  v.  Zueca  134  X.  Y.  Supp.  093 

Order  affirmed.  99  N.  B.  11U»  SOS  N.  Y.  MamoraBda,  10. 

People  ex  rel.  Werner  v.  Preii»!f-n;nst  •«•••••.. 136  N.  X.  Sui^  688 

Order  reversed.  99  N.  a  1W7.  206  .\.  Y.  405. 

Point*  ▼.  Wabasb  R  Co  185  N.  Y.  Supp.  78» 

Order  modin<id.   »»  N.  B.  711,  207  N.  T.  lU. 

PoweU,  In  re  135  N.  X.  Supp.  1137 

Order  aftrmad.  19  N.  B.  1117.  106  N.  T.  Memonuida.  tl. 


Qulgley  V.  Thateher  120  N.  X.  Supp.  170 

Judfrnent  affirmed.   100  N.  B.  596.  207  N.  Y.  66. 

Reynolds  v.  Intorl)oronffh  Rijphl  Transit  Co  ,  128  N.  Y.  Saw.  1143 

Jadfmant  affirmed.   W)  N.  E.  418.  206  N.  Y.  567. 

ReynoTda  v.  New  York  Cent  it  H.  R.  R.  Co  125  N.  Y.  Snpp.  682 

Judgment  affirmed.  99  N.  E.  1107^  106  N.  T.  MaiBOranda,  42. 

Richards  v.  Ernst  Wiener  Co  120  N.  X.  Supp.  051 

Jodgmaat  affirmed.  lOO  N.  B.  COf.  W  N.  T.  BO. 

Rosenthal  v.  American  Hondini:  Co.  of  Baltimore  128  N.  Y.  Supp.  663 

Judgment  reversed.   100  N.  E.  716,  207  N.  Y.  102. 

Rubenoff  v.  Davis  120  N.  X.  Supp.  1144 

Jvdsmant  afflrmed.  10  N.  Bi  Ul?.  MO  N.  T.  Memoraada,  81. 

Rudif;er  v.  Coleman  186  N.  Y.  Supp.  1140 

Appeal  dlsmls.sed.    99  N.  E.  1049.  206  S.  Y.  412. 

Kyan  v.  Solvay  I•^K•e^ss  Co  128  N.  Y.  Supp.  1144 

Jadgmaat  aflmad.  W  K.  B.  UlT*  SIM  N.  T.  Xamoraada,  SL 

Sabatiuo  r.  Roebling  Cunst.  Co  128  N.  X.  Supp.  1144 

Jodgmaat  aflirmed.   00  N.  B.  1117.  106  N.  T.  Mamaranda,  01. 

Schaefer  v.  Hilllkt  r  124  N.  Y.  Supp.  1014 

Order  affirmed.   99  N.  B.  U17.  206  N.  Y.  Memoraada,  64. 

Schleffelin  v.  Britt  135  N.  Y.  Supp.  02 

Order  aflnnad.  00  N.  B.  1117.  206  N.  T.  MaaBoranda,  02. 

Sherry  v.  Pronl  128  N.  Y.  Supp.  1146 

Judgment  reversed.   100  N.  E.  421.  206  N.  Y.  Memoranda.  li>2. 

Shuler  s  Will,  In  re  132  N.  Y.  .Supp.  817 

Oidar  aflmad.  M  N.  B.  tm,  200  N.  T.  Mamoraada.  S7. 

Simmons.  In  re  135  N.  Y.  Snppw  1143 

Order  affirmed.    99  N.  El  1118,  206  N.  Y.  Memoranda,  5G. 

Smith  V.  Smith  VM  S.  Y.  Supp.  114b 

Ordar  albmad.  20  N.  B.  HIS.  106  N.  T.  Mamaraada.  02. 

Snyder  v.  r.iie/o  135  N.  Y.  Snpp.  800 

Order  afflrmed.    99  N.  £.  1118.  206  N.  Y.  Memoranda.  6S. 
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Stokee  t.  Barber  Asphalt  Pav.  Co  126  N.  Y.  Supp.  U47 

JndgoiOTrt  rsvtmd.  tt»  N.  B.  ST.  MT  N.  T.  SI 

Studwell  V.  Rush  Co  127  N.  Y.  Snpii.  1140 

Judgment  affirmed.    100  N.  E.  129.  206  N.  Y.  416. 

Superintendent  of  Banks  of  Slate  of  New  York,  In  re.  .136  N.  Y.  Supp.  1148 
Ord«r  rwvwMO.  IM  N.  B.  41«,  297  N.  Y.  U. 

Tate  T.  Great  Eastern  Casualty  &  ludeuiiiity  Co.  of  New 


York   127  N.  Y.  Snpp.  U4» 

Jadgment  Bfllrmed.   99  N.  E.  1107.  20«  N.  Y.  Memoranda,  88. 

Thirty-Mnttx  Street  Ferry  in  cnt.v  of  New  York,  In  re.  .134  N.  Y.  Supp.  985 
Ordtr  aflmad.  It  N.  B.  UOI,  2M  N.  T.  Memonada.  n. 

Thomas  Gordon  Malting'  Co.  v.  Pnrtels  Brewing  Go  126  N.  Y.  Suppi  1148 

Judgment  modified.    lOO  N.  E.  457,        N.  Y.  528. 

Thomas  Gordon  MaltinK  Co.  v.  Bartt'ls  Brewing  Co.... 120  N.  T.  Supp.  1148 
JodgBMt  iwraraed.  100  K.  B.  40.  MS  N.  T.  Sn. 

Tbompson  v.  Erie  R.  Co  131  N.  Y.  Supp.  627 

Jadfrneot  reversed.   100  N.  E.  791,  207  N.  Y.  171. 

niompmii  T.  Gimbel  Bros  129  N.  Y.  Sapp.  16126 

Judgment  affirmed.  100  N.  E.  794.  207  N.  T.  MMDOrsada.  1>. 
TttOBTiUe  Iron  Co.  t.  City  of  New  York  /  128  M.  Y.  Supp.  1147 

JMgMBt  rvtWMtf.  IM  N.  B.  806.  SOT  N.  Y.  201 

^Dofwn  of  Babylon  v.  Darling  186  N.  Y.  Sapp.  1182 

Judgment  affirmed.    100  N.  E.  727  ,  207  N.  Y.  .Memoruoda.  It. 

Town  of  Queensbury  v.  City  of  Glens  Falls  128  N.  Y.  Supp.  833 

lodgmmt  aBroMd.  »  N.  B.  lUS.  SOO  N.  Y.  MemoraBdik  81. 

Troy  VuhUc  Works  n..  V.  City  df  Yciik<'rs  120  N.  Y.  Soppi  826 

Judcmeot  aOrmed.  100  N.  &  700,  207  .N.  Y.  &1. 

United  Stntcfj  Trust  Co.  v.  Daniel  127  N.  Y.  Bllpp.  U48 

Judgment  affirmed.  90  N.  E.  1118.  200  N.  Y.  Memoranda.  48. 

Tan  Alstyno.  In  n-  132  M.  Y.  Sapp.  208 

Order  reversed.    100  N.  E.  802.  207  N.  Y.  2SS. 

Varlau.  In  re  135  N.  Y.  Supp.  132 

Order  afflnaad.  M  N.  B.  Ulf .  Ml  N.  Y.  Mtmoraadiu  M. 

Varlan.  In  to  130  N.  Y.  Sapp.  132 

Order  affirmed.    99  N.  E.  1119,  206  N.  Y.  Memoranda.  36. 

YiTantl,  In  re  181  N.  Y.  Supp.  1148 

Older  aOrmed.  N  N.  B.  1111.  IM  N.  Y.  Mcoionuida.  SI 

Walladi  T.  BfTcnlde  Bank  .119  N.  T.  Supp.  1148 

Judgment  affirmed.  100  N.  B.  80,  106  N.  Y.  414. 

Wasey      Holbrook  125  N.  Y.  Supp.  1087 

JadffOMBt  aflrmed.  It  K.  B.  1111.  M6  N.  Y.  Uemoranda,  84. 

Weeks  v.  New  York,  W.  &  B.  R.  Co  129  N.  Y.  Sapp.  888 

JndfCTnent  reversed.   100  N.  B.  7U.  207  N.  Y.  IM. 

Welch  T.  Waterbury  Co  128  N.  Y.  Supp.  974 

MgnMat  TCvereed.  MO  N.  B.  4M.  106  N.  Y.  821 

Welker  v.  Lathrop  184  N.  Y.  Snppw  1150 

Motion  to  diamlia  appeal  denied.    99  N.  E.  Ui9.  M  N.  Y. 
Memoraada,  1 

Wester  v.  Casein  Co.  of  America  125  N.  T.  Sopp.  885 

Judgment  reversed.    loO  N.  R  488.  Ml  N.  Y.  606. 

White  V.  Maryland  Casually  Co  127  N.  Y.  Supp.  1149 

JodfiiMBt  afltavad.  M  N.  B.  Hit.  SOS  N.  Y.  Mcnoranda.  M. 

Whiting'  V.  Fi.lolity  Mut.  I.iff  .\s>^'n  of  Plilladeli.hla.  Pa.. 184  N.  Y.  Sopp.  696 
Appeal  dUmissed.  09  N.  £.  1120.  20«  N.  Y.  .Memoranda.  11. 
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Whittlefiey  t.  Pbllip  Becker  tt  Co  132  N.  T.  Supp.  HBO 

Judgment  affirmed.  N  N.  B.  1120,  KM  K.  1.  Uamonuida,  M. 

WUsQU  V.  Nevius  127  N.  X.  Supp,  1160 

Jadgmrat  aflrmad.  W  N.  B.  lUB,  SM  N.  T.  MnMrmadA,  t. 

Wynn  V.  Provldoit  life  k  Trust  Co.  of  Philadelphia, 

Pa  128  K.  X.  Supp.  1151 

Judsmeot  rvTttTMd.  M  N.  &  MO,  106  N.  T.  IfcBoranda,  TU 
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(Sopreme  Court  Court,  Appellate  Term,  First  Department   January  0,  1913.) 

1.  Work  and  Labor  (§  14*) — Actions — CJoNTRArTR— Performance. 

Recovery  on  a  wrifton  bulldinf;  contract  and  enforcement  of  a  uiechuu- 
ic'8  lien  on  the  building  cannot  be  had  in  an  action  on  quantum  inarttit. 
unless  substantial  coiupliance  be  shown ;  mere  excuses  not  beine  a  tuffl- 
dent  substitute  for  actual  performance. 

[Ed.  Note.— For  other  cases,  see  Work  and  Labor,  Gent  Dig.  {{  29-33 ; 
Dec.  Dig.  I  14.*] 

2.  Juav  (§  11*) — .TniY  Trial — Eqi'itaulk  Proceedings, 

Where  an  imdertaking  bas  been  given  to  discharge  a  mechanic's  lien, 
and  the  fmretfos  are  made  parties  defendant,  tbe  aetton  to  foredose  Is 
triable  by  the  court  without  a  Jury;  the  court  having  a  constitutlonnl 
right  to  determine  the  disputeil  facts,  as  the  proceeding  is  an  equitable 
Mia.  . 

[Ed.  Note.— For  other  eases,  see  Joiy,  Cent  Dig,  if  40-dO,  06-^;  Dec. 
Dig:  i  14.*] 

&  Jury  (|  13*>— Jubt  Tbial— Equitablb  AonoM— Goumtbbclaim  worn  Mo:(BT 

Only. 

No  right  to  a  Smj  trial  upon  a  oonnterelalm  Interposed  in  an  equity 

suit  exists  at  common  law.  and  consequently,  where  one  liitorpos^Ml  in 
which  the  defendant  demands  a  judgment  for  money  only,  tbe  trial  of 
such  Issue  by  Joiy  is  discretionary. 

[Rd.  Notttr-Fto  atlier  caaes^  see  Juy,  Oent  Dig.  H  85-88;  Dae.  Dig. 

4.  JtiBY  a  25*) — EqurTABLE  AcxiORS — Demand. 

Under  court  rule  31,  the  privileste  of  a  jury  trial  on  the  issue  raised  by 
count ercliilm  nnist  be  apiilied  for  within  10  days  after  Joinder  of  Issue, 
and  consequently  an  application  made  months  after  the  Joinder  of  issue 
is  properly  denied. 


PEd.  Nottk— For  otlier  .cases,  see  Jury,  Cent  Dig.      154-1T8;  Dec. 


«.  i^YPXAL  AND  Error  (%  127*)— Decisions  ReviewaBLB — DBTAULT  JUDOllBirr. 

No  appeal  lies  from  a  judjinieiit  by  default. 


(Ed.  Note. — For  other  cases,  sec  Appeal  and  Error,  Cent.  Dig.  |$  885  - 
888^  891;  Dae.  Dig:  f  m.*l 


•Per  otbtr  cum  sm  mom  tople  B I  nrnaatm  la  Dee.  a  An.  DIs**  VM  to  d«t«.  it  R«p^  ladema 
18»N.T.&— & 
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OBR8MANN  T.  WALFOLB  et  at 


Digitized  by  Coogle 


2 


189  NSW  YOBK  SUPPLEMENT 


(Sup.  Ct 


Appeal  from  City  Court  o£  New  York,  Special  Term. 
Action  by  Rudolph  Gersmann  against  Mary  Walpole  and  others. 
From  a  judgment  for  plaintiff,  defendants  appeal.    Judgment  as  to 

the  named  defendant  reversed  and  remanded. 

The  trial  was  by  the  court,  and  the  notice  of  appeal  brings  up  for 
review  an  order  denying  a  motion  made  by  defendant  Walpole  for  an 
order  framing  the  issues  arising  upon  her  counterclaim  and  for  a  jury 
trial. 

Argued  December  term,  1912,  before  SEABURY,  GUY,  and  GE- 
RARD. JJ. 

Wise  &  Seligsberg,  of  New  York  City  (Clifford  H.  Owen,  of  New 

York  City,  of  counsel),  for  appellants. 

Katz  &  Sommerich,  of  New  York  City  (L.  E.  Schlectcr,  of  New 
York  City,  of  counsel),  for  respondent. 

GUY,  J.  The  action  is  brought  to  foreclose  a  mechanic's  lien,  where 
an  undertaking  has  been  given  to  discharge  the  lien.  The  complaint 
alleges  a  quantum  meruit  for  $335  and  interest.  Both  the  owner  and 
the  sureties  were  made  defendants,  and  both  of  them  appeal. 

The  answer  of  the  owner  denied  the  material  allegations  of  the  com- 
plaint and  set  up  a  counterclaim  of  $5,000  for  breach  of  contract.  The 
court  found  that  the  reasonable  value  of  the  work  done  and  materials 
furnished  was  $1,485,  of  which  $1,150  had  been  paid;  also  that  plain- 
tiff had  substantially  performed.  The  pleadings  admitted  the  execu- 
tion of  an  incomplete  building  contract. 

[1]  The  plaintiff  testified  to  the  conclusion  that  he  had  done  all  the 
work  specified  in  the  contract,  and  had  been  paid  all  that  was  due  ex- 
cept $335.  He  and  his  witness  admitted  that  several  violations  had 
been  discovered  and  ordered  by  the  tenement  house  department  to  be 
removed,  some  of  which  had  been  removed,  but  one,  costing  $15  to 
rectify,  had  not  been  removed.  Defendant's  architect  and  others  tes- 
tified to  substantial  defects  and  omissions,  one  of  which  would  cost 
$100  to  $150  to  rectify.  In  rebuttal,  plaintiff  failed  to  deny  or  meet 
this. 

Plaintiff  contends  that  this  is  an  action  on  quantum  meruit.  This 
contention  is  erroneous;  but,  even  if  it  were  sound,  plaintiff  cannot 

recover  on  quantum  meruit  under  a  written  contract  without  proving 

substantial  performance.  Hogg  v.  Larchmont  Yacht  Club  (Sup.)  134 
N.  Y  Supp.  1079;  Tinley  v.  Van  Wert,  119  App.  Div.  738,  1(H  N. 
Y.  Supp.  3.  Excuses  are  not  a  substitute  for  substantial  performance, 
conclusions  as  to  performance  are  not  proof  thereof,  and  the  very 
substantial  defects,  omissions,  and  violations  proven  defeat  a  recovery. 
Easthampton  Lumber  Co.  v.  Worthington,  186  N.  Y.  407,  408,  413, 
79  N.  E.  323;  Id.,  186  N.  Y.  581,  582,  79  N.  E.  325;  Fox  v.  David- 
son, 36  App.  Div.  159,  161,  162,  55  N.  Xi  Supp.  524;  Smith  v.  Rug- 
giero,  52  App.  Div.  382,  65  N.  Y.  Supp.  89,  affirmed  173  N.  Y.  614, 
66  N.  £.  1116. 

[2]  Defendant  Walpole  also  brings  op  for  review  the  order  deny- 
ing her  motion  to  frame  certain  issues  arising  upon  the  counterclaim 
and  for  a  jury  trial  of  said  issues.  An  action  to  foreclose  a  median- 
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ic's  lien,  where  an  undertaking  has  been  given  to  discharge  the  lien, 
and  where  the  sureties  on  the  undertaking  are  parties  defendant,  is 
triable  the  court  without  a  jury.  Schillinger  Cement  Co.  v.  Amott, 
152  N.  Y.  584,  590,  592,  46  N.  E.  956;  Valett  v.  Baker,  129  App.  Div. 
514,  515,  114  N.  Y.  Supp.  214;  Mertz  v.  Press,  99  App.  Div.  444,  91 
N.  Y.  Supp.  264.  The  right  of  a  trial  justice  in  an  equity  suit  to  sat- 
isfy his  ow^n  conscience  as  to  the  facts  without  the  aid  of  a  jury  is  as 
.  much  of  a  constitutional  right  as  is  the  right  of  jury  trial  in  action  at 
law  where  the  material  facts  are  disputed.  Shepard  v.  Manhattan  Ry. 
Co..  131  N.  Y.  215,  223-226.  30  N.  E.  187. 

[3,  4]  Where  a  counterclaim  is  interposed  in  an  equity  action  in 
which  defendant  demands  judgment  for  a  sum  of  money  only,  as  a 
"counterclaim  in  an  equity  suit  is  not  a  case  where  the  right  to  a  jury 
trial  existed  at  common  law,"  a  trial  of  such  issue  by  a  jury  is  discre- 
tionary. Mackefllar  v.  Rogers,  109  N.  Y.  468.  472.  17  N.  E.  350;  Ben- 
nett V.  Edison  111.  Co..  164  N.  Y.  131-133.  58  N.  E.  7;  Smith  v. 
Fleischman,  23  App.  Div,  355-359,  48  N.  Y.  Supp.  234.  The  priv- 
ilege of  a  jury  trial  of  the  issue  raised  by  a  counterclaim  must  be 
applied  for  within  10  days  after  the  joinder  of  issue.  Rule  31 ;  Amot 
V.  Neyins,  44  App.  Div.  61,  62,  60  N.  Y.  Supp.  401.'  In  the  case  at 
har  issue  was  joined  December  26,  1911,  the  motion  to  frame  issues 
was  delayed  until  May  31st  following,  and  the  motion  was  therefore 
properly  denied. 

[6]  The  defendants  Farrel  and  O'Mally  defaulted  in  the  court  be- 
low and  a  judgment  was  entered  against  than  by  default.  The  ap- 
peal taken  by  them  must  therefore  he  dismissed,  hut  without  prejudice 
to  such  action  in  the  lower  court  as  they  may  be  advised. 

Judgment  as  to  defendant  Walpole  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event  All  concur. 


GOLDSTEIN  v.  HBRSHKOWKTZ. 

(Sopreiin  Court,  Appellate  Turn,  First  Departmrnt  Jamiaiy  9,  1918.) 

LAmOdOaD  ai»d  Tenant  (§  104*)— Neoligknce  of  Landlord. 

A  landlord  was  Bot  guilty  of  negligence  for  failure  to  nail  a  mg  to  tlie 
floor  In  the  hall  of  a  tenement  boose,  as  a  xesolt  of  which  an  Infant  dilld 

of  tenants  was  injured. 

[Ed.  Note.— For  other  cases*  see  Landlord  and  Tenant,  Cent  Dig.  || 

630-641;  Dec.  Dig.  $  164.*] 

Appeal  from  Municipal  Court,  borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  Morris  Goldstein,  as  guardian  ad  litem  of  Reuben  Gold- 
stein, an  infant,  etc,  against  David  Hershkowitz.  From  a  judgment  for 

plaintiff,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  December  term,  1912,  before  SEABURY,  GUY,  and  GE- 
RARD, JJ. 

James  J.  Mahoney,  of  New  York  City  (Edward  I.  Taylor,  of  New 
York  C3^,  of  counsel},  for  araellant 
Samuel  Saltaman,  of  New  York  City,  for  respondent 
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PER  CURIAM.  The  plaintiff,  an  infant,  was  injured  by  slipping 
upon  and  falling  over  a  rug  laid  in  the  front  hall  of  a  tenement  house 
in  which  plaintiffs  parents  were  tenants.  We  do  not  think  that  any 
actionable  negligence  can  be  predicated  upon  the  mere  failure  to  nail 

a  rug  to  the  floor. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event 


(79  Viae.  Bep.  31.) 

HIRSCH  T.  LICHTENSTEIN. 
(Suprane  Court  Appellate  Term,  Bint  Department  January  9,  1913.) 

1.  Tbial  a  165*) — XoNSUiT — Evidence. 

A  nonsuit  Is  proper  only  wben  plalntUTs  evidenco»  considered  in  tbe 
most  fliTOTaUe  light,  falls  to  show  a  cause  of  action. 

[Ed.  Note.— BVir  otber  cases,  mo  Trial,  Gent  Die  ||  878,  8T4;  Dea 

Dig.  §  165.*] 

2,  Landlobd  ako  TBNA2TX  ({  22*) — Bbbach  01  Lease  bt  Tkmahv—Monsuit— 

EriDENOB. 

\VTiere  the  evidence  in  a  landlord's  action  for  breach  of  a  lease  showed 
an  agreemenf  between  the  lessor  and  lessee  as  to  the  terms  of  the  lease, 
and  Doand  defendant  to  ^gn  a  written  lease,  and  also  showed  defend- 
ant's breach,  and  there  was  evidence  that  defendant  authorized  plaintiff 
to  let  the  house  to  some  one  else,  so  as  to  reduce  the  loss  which  he  ex- 
pected  to  sostaln  from  his  breach,  It  was  error  to  grant  a  nfnisiilt 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant  Otat  Dig:  n 
55-59 ;  Dec.  Dig.  §  22.*] 

S.  Evidence  (1  271*) — Lettebs — Sbu-Sebvuio  DscLABAnoNS. 

Where,  to  a  1endlord*8  action  for  breach  of  a  lease,  certain  of  defend- 

ant'a  lettcn-s  ofTored  by  plaintiff  were  admissible  to  show  the  consuiiinui- 
Uon  and  terms  of  the  lease.  4t  was  improper  to  exclude  as  self-servlug 
declarations  oertato  of  plaintifFa  letters  ti^leh  were  neeeesary  to  render 

defendant's  letters  Intelligible. 

[m.  Note.— For  other  cases,  ses  Evidence^  Cent.  Dig.  ff  106S-1079, 

1081-1104;  Dec.  Dig.  §  271.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Charles  S.  Hirsch  against  Solomon  K.  Lichtenstein.  From 
judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  December  term,  1912,  before  SEABURY,  GUY,  and  GE- 
RARD, JJ. 

Samuel  H.  Guggenhcimer,  of  New  York  City  (Adam  K.  Strieker, 

of  New  York  City,  of  counsel),  for  ap[)ellant. 

Wise  &  Lichtenstein,  of  New  York  City  (Arthur  S.  Friend,  of  New 
York  City,  of  counsel),  for  respondent 

SEABURY,  J.  Tliis  action  is  brought  to  recover  damages  for  the 
breach  of  an  oral  agreement  alleged  to  have  been  made  between  the 
parties  to  this  action,  whereby  tlie  plaintiff  agreed  to  let  and  the  de- 
fendant agreed  to  lease  a  certain  cottage  at  Elberon,  N.  J.,  from  May 
29,  1912,  to  July  15,  1912,  for  the  sum  of  $1,200.  The  court  below 
dismissed  the  complaint  at  the  close  of  plaintifT's  case. 
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[1,2]  In  determiiiing  whether  or  oot  the  plaintiff  was  properly  nono 
suited,  the  plaintiff  is  entitled  to  the  most  favorable  inferences  which 
may  be  drawn  from  the  facts  proved.  Kraiis  v.  P.irnbaum,  200  N.  Y. 
130,  93  X.  E.  474.  The  evidence  showed  that  in  February,  1912,  the 
plaintiff  and  defendant  had  a  conversation  relative  to  the  renting  of 
the  Elberon  cottage,  which  was  owned  by  the  plaintiff.  The  phdntiff 
told  the  defendant  that  the  rent  would  be  $1,600,  and  the  defendant 
said  that,  as  he  expected  to  spend  part  of  the  season  in  Maine,  he  would 
not  require  it  for  the  full  season,  and  asked: 

"SupiKMe  if  I  take  it  up  until  July  15tU,  what  would  the  rent  be?" 

To  this  inquiry  the  plaintiflF  replied,  "$1,200."  The  defendant  said 
that  he  would  talk  the  matter  over  with  his  wife.  A  few  days  later, 
the  defendant  called  the  plaintiff  on  the  telephone,  and  said  that  he  had 
spoken  to  his  wife  about  the  cottage,  and  that  they  would  not  want  it 
longer  than  July  15th ;  but  it  would  be  necessary  to  make  some  repairs 
to  the  house,  and  that  he  wished  the  plaintiff  would  arrange  imtii  the 
defendant's  wife  a'^  to  these  rej^airs.  On  the  evening];'  of  the  same  day. 
the  defendant's  wife  telcplioued  the  plaintiff,  and  said  that  tlie  house 
needed  painting  on  the  inside  and  outside,  and  that  she  wanted  a  carpet 
put  in  one  of  the  bedrooms.  The  plaintiff  agreed  to  comply  with  all 
these  requests,  and  the  defendant's  wife  then  said: 

right;  tbea  I  will  tell  Sol  [defendant]  to  take  the  cottage." 

On  the  following  morning,  the  plaintiff  had  a  conversation  with  the 
defendant,  in  whidi  he  told  him  that  he  had  spoken  to  the  defendant's 
wife,  and  that  "everything  is  arranged,"  and  the  defendant  asked  liini 
to  send  tlic  lease  to  him.  In  this  conversation  the  plaintiff  testified  that 

the  defendant  said  that: 

"He  would  tiike  it  until  the  ITitli  of  .Tuly,  and  the  rent  was  to  be  $1,200." 

The  plaintiff  sent  a  written  lease  to  the  defendant,  which  the  latter 

did  not  return.    After  some  correspondence  between  the  parties,  which 

the  court  below  excluded,  the  plaintiff  had  another  conversation  with 

the  defendant,  and  inquired  about  the  lease,  and  the  defendant  said: 

I  have  opened  it  now,  uiui  it  is  all  right,  and  we  undffintand  each  otlier, 
and  I  will  send  it  to  you  to-night" 

Other  correspondence  was  had  on  the  subject,  but  the  defendant  did 

not  sign  the  lease,  but  discussed  with  the  plaintiff  the  possibility  of  rent- 
ing the  cottage  to  some  one  else.  The  plaintiff  told  the  defendant  that, 
if  he  desired,  he  would  endeavor  to  rent  it  to  some  one  else,  but  that 
it  was  getting  late  in  the  season,  and  that  the  defendant  had  better  try 
to  rent  the  cottage  himself.  In  one  of  the  conversations  which  the 
defendant  had  with  the  plaintiff,  the  defendant  said: 

••You  ou^ht  to  Ket  nioro  for  It  Itlimi  ■^'.^M>],  but,  If  you  eannot  pet  over 
$1,000.  rent  it  to  him  [a  prospective  teuautj.  1  do  not  want  to  lose  any  more 
tbnn  that** 

There  was  other  evidence  to  tlie  same  effect,  and  at  the  close  of  the 
plaintiff's  case  the  learned  court  below  dismissed  the  complaint,  on 
the  ground  that  the  plaintiff  had  failed  to  establish  a  cause  of  action 
against  the  defendant  What  more  it  was  necessary  for  the  plaintiff  to 
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prove  in  order  to  establish  a  prima  fade  case  Is  not  dear  to  us.  The 
agreement  whidi  was  entered  into  specified  the  lessor  and  lessee,  de- 
scribed the  property  to  be  leased,  stated  the  term  of  the  lease,  fixing 
the  day  upon  whicli  it  was  to  commence  and  the  day  upon  which  it  was 
to  end,  and  the  amount  of  the  rent  to  be  paid.  Nothing  more  than  this 
was  required  by  law  in  order  to  establish  a  eause  of  action.  Not  only 
was  Ae  defendant's  breach  of  his  contract  proved,  but  there  was  evi- 
ilencc  tliat  the  defendant  authorized  the  plaintiff  to  let  the  house  to 
some  one  else,  so  as  to  reduce  the  loss  which  the  defendant  expected 
to  sustain  by  reason  of  his  failure  to  make  the  lease  which  he  had 
agreed  to  enter  into. 

[S]  During  the  time  intervening  between  the  several  conversations 
refeired  to  above  between  the  plaintiff  and  the  defendant,  several  let- 
ters passed  between  the  parties.  Some  of  the  letters  were  written  by 
the  plaintiff  and  some  by  the  defendant,  and  all  of  the  defendant's  let- 
ters referred  specifically  to  the  letters  of  the  plaintiff,  to  which  they 
were  written  in  reply.  These  letters  were  offered  in  evidence  upon  the 
trial  and  excluded  by  the  learned  court  below  upon  objection  being 
made  that  they  were  "self-serving  dccl:irations"  and  "too  remote." 
The  letters  of  the  defendant,  which  the  plaintiff  offered,  could  not 
properly  be  excluded  on  the  ground  that  they  were  self-serving,  and 
as  the  letters  of  the  defendant  would  not  have  been  intelligible,  unless 
read  in  connection  with  the  letters  of  the  plaintiff,  in  response  to  which 
they  were  written,  the  whole  correspondence  should  have  been  received 
in  evidence.  The  letters  of  the  parties  were  as  admissible  as  the  con- 
versations between  the  parties,  which  the  court  received  in  evidence. 
The  objection  urged  by  counsel  that  the  letters  should  be  excluded  be- 
cause "too  remote"  seems  to  us  not  to  require  discussion. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event  Ail  concur. 


(163  App.  Div.  866b) 

POST  et  al.  v.  THOMAS  et  aL 
I  Supreme  Court,  Appellate  Division,  First  Department.    December  13,  1912.) 

1.  Bbokebs  (I  9*) — Stockbbokebs— Powers. 

Where  an  agent  for  subscribers  to  a  stock  pool  accoont  has  autliorlty 
to  manage  the  pool  nnd  close  it  out  when  he  sees  fit,  his  agency  is  termi- 
nated when  he  causes  a  trausfer  of  the  accouut  to  another  account  of 
which  he  has  also  contxoL 

[Ed.  Kote;— Fdr  other  ca8es»  see  Brokers,  Gent  Dig.  |  10;  Dee;  Dig. 
19.*] 

2.  Pbi.ncipal  and  Agent  (§S  69,  164*) — Salk  by  Agent  to  Himself— Va- 

UORY. 

An  agent  may  not  sell  to  himself  without  his  principal's  consent;  but 
the  latter,  on  discovering  the  facts,  may  adopt  and  acquiesce  in  the  act. 
(Ed.  Note.— For  other  cases,  see  Principal  and  AgOlt,  Cent.  Dig.  ||  130- 

115.  f)l>2-625;   Dec.  Dig.      (59.  164.*J 

3.  Bbokebs  (i  9*) — Tbansactions— Closing  Out— Acts  Constituting. 

A  stocli  brolcerage  firm  carried  a  stock  pool  account  for  defendants  T., 

H.«  and  O.,  who  were  specnlatinc  in  a  certain  st'K  k.  T,  purchased  the 
Interest  of  O.  in  the  account,  and  uotiijed  the  brokers  thereof,  stating  that 
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bis  Inteiwt  was  a  two4bitds  latereat,  wbito  H.  owned  a  ont^bM  Inter- 

est,  and  that  the  account  was  not  a  joint  one,  but  did  not  notify  the  firm 
that  U.  knew  of  his  aoquisition  of  O.'s  interest  There  waa  no  real  market 
for  tbe  stock,  and  the  account  was  mi  T.'s  ordar  transferred  to  tho  ae* 
count  of  a  syndicate  of  which  he  was  manager.  Subsequently  the  ac- 
count, pursuant  to  T.'s  order,  was  retransf erred  to  the  original  account 
MM,  that  tbe  transfer  of  tbe  acooont  was  as  to  H.,  Ignorant  of  tbe 
transaction,  a  closing  out  of  the  pool  account 

[Ed.  Note.— For  other  casesi  see  Brokers,  Cent  Dig.  1 10:  Oec  Dig. 

i  9.*] 

4,  BSOKKSS  (i  74*) — R£L£AB£  ($  12*) — CONSIDERATIOZV. 

A  ato6k  brokerage  firm  carried  for  T.,  H.,  and  O.  a  stock  pool  account 
T.  purchased  the  Interest  of  O.  in  the  account  and  notified  the  firm  there- 
of, stating  that  his  interest  and  the  interest  of  H.  were  not  joint,  but  did 
not  notify  them  that  H.  knew  of  tbe  purchase.  Pursuant  to  T.'s  direction, 
tbe  firm  transferred  the  account  to  the  accotmt  of  a  syndicate  of  which 
be  was  manager.  Subsequently,  pursuant  to  T.'s  directionB,  and  withont 
H.'s  knowledge,  the  account  was  retransferred  to  the  original  account 
Thereafter  T.  was  released  from  UahlUty  on  tbe  theory  that  B.  was  liable^ 
though  the  transfer  operated  to  clooe  ont  Cbe  orlglnsl  acconnt  as  to  bim. 
Eeld  that,  since  T.  was  the  only  person  liable  on  the  account  when  the 
r^eaae  was  executed*  tbe  release  was  without  consideration,  and  the 
Ann,  not  being  bonnd  to  know  that  T.  was  tiie  sole  debtor,  conld  sne  blm 
fbr  tbe  bafainoe  due  on  the  original  account 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  |  62;  Dec.  Dig. 
I  74;»  Kelease,  Cent  Dig,  U  12-20;  Dec.  Dig.  f  12.»]  ' 

Ingrabam,  P.  J.,  snd  Laoghlin,  J.,  dtseentbig: 

Appeal  from  Order  Entered  on  Report  of  Referee. 

Action  by  Edwin  M.  Post  and  another  against  Edward  R.  Thomas 
and  othera.  From  a  judgment  for  plaintiffs,  entered  on  the  report 
of  a  referee,  defendant  Thomas  appeals.  Affirmed. 
-  See.  also.  144  App.  Div.  897,  129  N.  Y.  Supp.  1143. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  CLARKE, 
SCOTT,  and  MILLER,  JJ. 

Edward  L.  Blackman,  of  New  York  City,  for  appellant. 

William  G.  Wilson,  for  plaintifIs-rei>pondents  Post  and  Warner. 

Origen  S.  Seymour,  of  New  York  City  (Nathaniel  R.  Bronson,  of 
Wateri)tii7,  Conn.,  and  Henry  M.  Kidder,  of  Fremont,  Neb.,  on  the 
brief),  for  respondent  Hamilton. 

SCOTT,  J.    [t]  In  my  opinion  tbe  judgment  should  be  affirmed. 

It  makes  little  matter,  as  it  seems  to  me,  whether  the  members  of  the 
pool  are  to  be  regarded  as  partners,  or  as  joint  adventurers.  What- 
ever their  relations  were  to  each  other,  the  defendant  Thomas  acted  as 
agent  for  the  subscribers  to  the  pool,  and  I  think  that  we  may  assume 
for  the  purpose  of  this  appeal  that  he  was  authorized  so  to  act,  and 
that  it  was  confided  to  his  discretion  to  manage  it,  and,  when  he  saw 
fit,  to  close  it  out.  I  think  that  he  did  close  it  out  when  he  caused  the 
account  to  be  transferred  to  his  own  account,  or,  what  is  the  same 
thing,  to  the  Silver  Syndicate  account.  That  ended  his  agency  so  far 
as  Hamilton  was  concerned,  and  there  is  nothing  to  show  that  he  ever 
received  authority  from  Hamilton  to  re-embark  in  the  spectdation. 

•Vor  other  OMM     i«aw  tople  4 1  inmsas  in  Om.  a  AaL  Diss.  IMT  to  dsli^  a  B«p*r  lada^ 
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[2,3]  Of  course,  as  Hamilton's  agent,  he  could  not  sell  to  him- 
self without  Hamilton's  consent ;  but  the  latter,  when  he  had  discov- 
ered that  his  agent  had  undertaken  to  sell  out  to  himself,  wa's  entitled 

to  adopt  and  acquiesce  in  his  act.  It  will  not  do,  as  it  seems  to  me, 
to  say  that  the  transfer  of  the  account  to  the  Silver  Syndicate  account, 
and  its  retransfer  a  week  afterwards,  was  a  mere  bookkeeping  trans- 
action. It  is  true  that  the  transaction  was  effected  by  entries  on  the 
books  of  Post  and  Thomas ;  but  so  far  as  Hamilton  was  concerned 
it  was  a  closing  out  of  the  pool  account. 

[4]  If  I  am  right  in  this,  Thomas  was  the  sole  person  liable  on 
the  "K.  &  K.  Syndicate  account"  when  the  paper  relied  upon  as  a  re- 
lease was  executed,  and  if  he  was  so  liable  that  release  was  without 
consideration.  Plaintiff  was  not  bound  to  know  then  that  Thomas  was 
the  sole  debtor.  He  may  well  have  believed,  from  Thomas'  statements 
and  actions,  that  Hamilton  had  consented  to  the  transfer  and  retrans- 
fer of  the  "K.  &  K.  Syndicate  account"  and  remained  jointly  or  partly 
liable  therefor.  Indeed,  it  is  probable  that  he  did  so  beUeve;  for  he 
testified  that  a  part  of  the  consideration  upon  which  the  release  was 
given  was  the  promise  that  he  should  be  furnished  with  evidence 
that  Hamilton  was  liable  for  one-third  c/t  the  balance  remaining  un- 
paid upon  the  account.  , 

The  judgment  should  be  aiiinned,  with  costs. 

CLARKE  and  MILLER,  JJ.,  concur. 

LAUGHLIN,  J.  (dissenting).  The  plaintiffs  were  the  general  part- 
ners of  the  stock  brokerage  firm  of  Post  &  Co.,  and  they  brought  this 
action  to  recover  the  balance  of  a  pool  account  which  said  firm  car- 
ried for  the  defendants,  who  were  buying  and  selling  the  capital  stock 
of  the  Keokuk  &  Des  Moines  Railroad  Company,  upon  the  theory 
that  the  defendants  are  jointly  liable  therefor.  The  complaint  was 
dismissed  as  to  the  defendants  Orlando  F.  Thomas  and  Hamilton 
uphon  the  theory  that  they  were  discharged  from  liability  by  a  trans- 
action between  the  plaintiffs'  firm  and  Edward  R.  Thomas,  by  which 
the  pool  account  was  transferred  to  another  account  carried  by  said 
firm,  which  he  owned  or  managed.  The  plaintiffs  have  not  appealed. 
The  only  object  of  the  appellant,  in  appealing  from  the  judgment  in 
so  far  as  it  <lisniisses  the  complaint  as  against  Hamilton,  was  to  pro- 
tect his  right  to  contribution  against  Hamilton  in  the  event  that  there 
should  be  a  new  trial. 

The  pool  was  originally  formed  by  the  defendants  and  one  Carlton, 
and  the  account  was  originally  opened  in  September,  1901,  with  the 
stock  brokerage  firm  of  Thomas  &  Post,  composed  of  the  plaintiff 
Edwin  M.  Post,  and  the  defendants  Edward  R.  and  Orlando  F.  Thom- 
as. The  referee  found  that  by  mutual  consent  Carlton  severed  his 
connection  with  the  pool  about  a  week  or  ten  days  after  the  time  it 
started,  and  that  finding  has  been  acquiesced  in,  and  therefore  it  is 
not  necessary  to  consider  whether  it  is  supported  by  the  evidence. 
In  Septenil)er,  1902,  the  firm  of  Thomas  &  Post  was  dissolved,  and 
two  new  firms  were  formed,  one  the  firm  of  Thomas  &  Thomas,  com- 
posed of  the  defendants  Edward  R.  and  Orlando  F.  Thomas  and  one 
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Bcckman,  and  the  other  the  finn  of  Post  &  Co.,  composed  of  the  plain- 
tt£fs  as  general  partners  and  two  others  as  special  partners.  At  that 

time  this  pool  account  was  transferred  to  the  firm  of  Thomas  & 
Thomas,  and  was  carried  by  it  until  April  1,  1903,  when  that  firm  was 
dissolved,  and  this  and  all  other  accounts  and  business  were  trans- 
ferred to  Post  &  Co. 

At  the  start,  the  plaintiff  Post  was  invited  to  become  a  member  of 
the  pool ;  but  he  declined,  and  he  took  part  in  an  interview  by  which 
the  aj^^reement  for  the  formation  of  the  pool,  which  rested  in  parol, 
was  made.  According  to  his  testimony,  each  of  the  members  of  the 
pool  was  to  contribute  one-third  of  the  amount  required  to  margin 
the  accoimt*^e  apparently  did  not  know  that  Carlton  was  to  become 
a  member  of  the  pool  at  that  time — and  an  amount  was  to  be  thus 
contributed  which  he  then  deemed  sufficient  to  carry  the  speculation 
to  a  successful  conclusion.  Each  of  the  four  members  of  the  pool  ha«l 
individual  accounts  with  Thomas-  &  Post,  and  each  of  these  accounts 
was  charged  with  $5,000,  and  the  same  amount  was  credited  to  me 
pool  accoiint,  which  was  opened  in  the  name  of  "K.  &  K.  Syndicate." 
Thereafter  each  of  the  three  remaining  members  of  the  pocrf  oontrib- 
uted  an  additional  $5,000.  and  shortly  before  the  pool  account  was 
taken  over  by  the  plaintiffs'  firm.  The  firm  of  Thomas  &  Thomas, 
which  then  held  it,  wrote  the  plaintiffs'  firm  on  !March  25,  1903,  as 
foHoWB : 

•'In  transferrlug  accounts  to  you  from  Thomas  &  Thomas,  all  aceounts  are 
to  stand  on  their  own  merits ;  that  Is,  a  statement  of  the  exact  condition  of 
each  account  is  to  be  rendered,  showing  the  exact  amount  of  money  necessary 
to  take  up  the  account  and  the  securities  therein.  The  K.  &  K.  pool  is  to  be 
kept  intact;  orders  l>eIuK  given  to  Mr.  O.  F.  Thomas,  or  Mr.  E.  R.  Thomas. 
However.  Mr.  E.  R.  Thomas  Is  to  deposit  $25,000  on  bis  part,  and  Mr.  O.  P. 
Thomas  $25,000  In  cash,  and  suitable  arrangement  will  be  made  With  lir. 
Hftmilton  for  a  protection  of  bis  one-third  interest" 

Thereafter,  and  before  the  transfer  of  the  account  to  plaintiffs*  firm, 
each  of  the  Thomases  contributed  $25,000,  and  shortly  after  the  trans- 
fer of  the  account  the  phaintiffs'  firm  wrote  to  Hamilton,  asking  him 
to  contribute  $25,000  as  margins  to  strengthen  his  interest  in  the  syn- 
dicate. He  neither  answered  this  letter,  nor  complied  with  the  re- 
quest, and  he  has  made  no  furtlier  contribution  to  the  pool  account. 

Concerning  the  original  agreement,  Hamilton  testified  that  the  con 
tributions  which  he  made  were  on  the  distinct  understandinir  that  thai 
was  the  extent  of  his  liability,  and  the  Thomases  both  testified  in 
substance  lliat  there  was  to  be  no  joint  liability,  and  each  member  of 
the  pool  was  to  be  liable  merely  for  his  proportionate  share.  The 
plaintiff  Post  testified  that  there  was  no  express  agreement  so  far  as 
he  knew  with  respect  to  whether  the  members  of  the  pool  were  to  be 
jointly  and  severally  liable,  or  only  severally  liable ;  but  it  clearly  ap- 
pears that  he  understood  that  as  between  themselves  they  were  to  con- 
tribute in  equal  shares.  It  further  appears,  by  his  testimony  and  his 
attitude  toward  the  various  transactions,  that  he  and  his  firm  consid- 
ered that  any  member  of  the  pool  could  terminate  his  liability  by 
transferring  his  interest,  and  tliat  the  several  members  were  liable 
to  his  finn,  for  contributions  to  maintain  the  necessary  margin,  in 
equal  proportions. 
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On  or  about  the  13th  day  of  April,  1903,  the  appdlant  purchased 
the  interest  of  Orlando  P.  Thomas  in  the  pool  account,  and  wrote  the 
plaintiffs'  firm  relating  to  Other  matters,  and  with  reference  to  this 
account,  as  follows: 

**I  also  wlab  to  inform  you  that  I  have  purchased  from  Mr.  O.  F.  Thonuui 
his  <m*-fhlrd  Interest  In  the  account  on  your  books  known  as  the  *Keokuk  k 
Des  Moines  Pool,'  and  that  I  hereby  assume  all  his  liability  and  credit  in  the 
same.  I  wish  it  dearly  understood  that  mj  present  interest  in  this  pool  Is  a 
two-thirds  interest,  and  that  I  am  responsible  for  two^thlrds  of  Its  loa^eii, 
and  am  entitled  to  two-thirds  of  Its  prollts  after  I  am  credited  with  the  $50,- 
000  margin  which  I  now  liaye  on  my  two-thirds  share  in  excess  of  Mr.  Hamil- 
ton's proportionate  margin,  the  other  one-third  belnf  owned  hf  Ur,  0.  A. 
Hftiullton,  nnd  thnt  tlils  account  Is  In  no  sense  a  Joint  accoupt.  In  other 
words,  myself  and  Mr.  Hamilton  are  each  liable  for  our  share,  and  not  for 
the  share  of  the  other.  Will  yon  kindly  confirm  the  receipt  of  this  letter.*' 

On  the  same  day  Orlando  F.  Thomas  wrote  the  plaintiffs'  firm, 
stating,  among  other  things,  as  follows : 

"Furtberraore,  that  I  have  sold  to  Mr.  E.  R.  Thomas  my  one-third  Interest 
In  the  'Keokuk  &  Des  Moines  Syndicate,'  including  wbatevac  maxglA  I  may 
have  aialnat  It,  and  no  farther  Uahility  attaches  to  me." 

The  plaintiffs'  firm,  on  the  receipt  of  these  letters,  wrote  the  ap- 
pellant under  date  of  April  14, 1903,  as  follows: 

"Concerning  the  'Keokuk  &  Des  Moines  Syndicate,'  we  now  understand  that 
you  are  sole  owner  and  liable  for  two-thirds  of  the  same,  and  that  Mr.  O.  F. 
Thomas  lias  no  further  Interest  In  said  syndicate,  the  remaining  one-third  being 
the  prcqwty  of  O.  A.  Bamllton.** 

And  they  also  wrote  Orlando  F.  Thomas  on  the  same  day  as  fol- 
lows: 

**Aa  we  vndMstand  It,  *  *  *  that  you  have  disposed  of,  to  Mr.  E.  R. 
Thomas,  your  one-third  Interest  in  the  'Keoknk  ft  Dee  Molncs  Syndicate'  In- 

eluding  all  margin  thereon." 

This  correspondence  further  shows  that  Orlando  F.  Thomas  at 
the  same  time  purchased  the  appellant's  interest  in  two  other  accounts 
carried  for  them  by  the  plaintiffs*  firm,  and  assumed  all  liability  with 
respect  thereto,  and  that  the  appellant  was  discharged  from  liability 
thereon. 

At  the  time  the  pool  account  was  transferred  to  the  plaintiffs'  firm, 

it  showed  a  debit  balance  of  $169,994.65,  consistinq-  of  advances  made 
for  the  purchase  of  the  stock  over  and  atove  the  amounts  received, 
together  with  interest  thereon  and  commissions,  and  as  security  there- 
for the  plaintiffs'  firm  received  5,450  shares  of  the  capital  stock  of 
the  Keokuk  &  Des  Moines  Railroad  Company.  The  market  value 
of  the  stock  at  that  time  was  not  definitely  shown ;  but  it  appears 
that  13  days  later,  when  the  plaintiffs'  firm  was  notified  that  Edward 
R.  Thomas  had  purchased  the  interest  of  Orlando  F.  Thomas,  and 
when  the  debit  balance  in  favor  of  the  firm  was  $170,244.66,  for 
which  it  held  the  same  number  of  shares  of  the  stock  as  security,  the 
referee  fotmd,  and  the  findinc^  has  not  been  questioned,  that  its  mar- 
ket value  was  in  excess  of  S2<V),rKX').  It  thus  appears  that  at  the  time 
the  plaintiffs'  firm  received  the  letters  notifying  it  that  Orlando  F. 
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Thomas'  interest  had  been  acquired  by  Edward  R.  Thomas,  and  that 
the  liability  of  the  latter  was  several,  and  only  for  two-thirds,  the 

£nn  held  securities  upon  whtdi  about  $30,000  in  excess  of  the  amount 
owing  to  it  could  have  been  realized,  if  the  account  had  then  been 
closed  out.  It  will  be  observe<l  that  neither  of  the  letters,  notifying 
the  plainiiffs'  lirm  of  the  transfer  of  the  interest  of  Orlando  F.  Thomas 
to  Edward  R.  Thomas,  contained  any  representation  that  such  transfer 
was  made  with  the  knowledge  or  consent  of  Hamilton ;  and  it  appears 
by  the  testimony  of  the  plaintiff  Post  that  he  did  not  communicate  with 
Hamilton  on  the  subject,  or  deem  it  necessary  to  communicate  with  him 
with  reference  to  such  transfer,  for  he  apparently  recognized  that  any 
member  of  the  pool  was  at  liberty  to  transfer  his  interest.  If  there  was 
no  special  agreement  by  the  members  of  the  pool  by  which  they  were 
not  to  be  jointly  liable,  doubtless  they  became  partners.  See  Quinccy 
V.  Younp^,  5  Daly,  327,  affirmed,  sub  nomine  Quincey  v.  White,  63 
N.  Y.  370;  Orvis  v.  Curtiss,  157  N.  Y.  657,  52  N.  E.  690,  68  Am. 
St.  Rep.  810;  Franklin  v.  Hoadlev,  115  App.  Div.  538,  101  N.  Y. 
Supp.  374;  Id.,  126  App.  Div.  687,  111  N.  Y.  Supp.  300;  Id.,  145 
App.  EKv.  228,  130  N.  Y.  Supp.  47. 

Evidence  was  received  upon  the  trial  from  which  it  is  claimed  that 
there  was  a  wcll-recog^nized  custom  by  which  members  of  a  pool, 
without  any  express  agreement,  were  only  liable  severally  to  the  ex- 
tent of  their  respective  interests;  but  the  evidence  on  that  point  is 
•conflicting,  and  I  do  not  deem  it  necessary  for  us  either  to  determine 
the  fact  or  to  decide  whether  such  a  custom  could  change  the  rule 
'of  law.  If  a  partnership  existed,  it  would  be  dissolved  by  the  trans- 
fer of  the  interest  of  one.  See  Marquand  v.  N.  Y.  Mfg.  Co.,  17  Johns. 
525;  Mumford  v.  McKay,  8  Wend.  442,  24  Am.  Dec.  34;  Sistare 
V.  Gushing,  4  Hun,  503;  Kennedy  v.  Porter  et  al.,  109  N.  Y.  526, 
549,  550,  17  N.  E.  426.  On  that  theory,  if  Hamilton  did  not  know 
of  the  transfer  and  acquiesce  therein,  he  would  not  be  further  liable 
as  a  partner  for  future  dealings  on  the  part  of  any  member  of  the 
partnership,  excepting  in  so  far  as  such  dealings  constituted  steps  in 
the  liquidation  of  the  business  of  the  partnership;  and  counsel  for 
the  resijondcnts  do  not  contend  that  any  of  the  transactions  other 
than  the  transfer  to  the  Silver  Syndicate  would  not  fall  withm  that 
-category,  although  they  do  not  admit  it 

But  T  am  of  opinion  that  the  evidence  shows  that  Hamilton 
was  informed  of  such  transfer,  and  by  failing  to  object  thereto 
must  be  deemed  to  have  acquiesced  therein.  Moreover,  if  this 
were  not  so,  inasmuch  as  the  appellant  made  no  misrepresentation  to 
the  plaintiffs'  firm  with  rcsi)cct  to  such  transfer,  the  plamtiffs  should 
be  deemed  estopped  as  to  him  fmni  rla-iining  that  thereafter  his  lia- 
bility was  other  tlian  several,  as  stated  in  his  letter,  in  which  they  ac- 
<]uiesced.  It  cannot  be  successfully  mauilained  that  there  is  no  basis 
for  such  estoppel,  for  the  account  was  continued  when  it  might  have 
been  closed  out  by  the  appellant  After  that  time  the  evidence  tends 
to  show  that  there  was  no  active  market  for  the  stock,  and  that  the 
only  sales  were  sales  made  by  the  plaintitTs'  firm  through  certain  bro- 
icers.  at  a  little  less  than  the  price  at  wliicli  Uie  stock  was  offered 
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in  the  market  at  the  time     third  forties  to  certain  other  brokers  who 

were  authorized  by  the  plaintiffs'  firm  to  purchase  it. 

It  thus  appears,  with  respect  to  those  sales,  that  in  form  the  plain- 
tiffs' firm  received  the  stock  back  at  the  same  price  for  which  they 
sold  it,  less  commissions;  but  in  fact  they  retained!  the  stock  and 
merely  paid  th^  commissions,  and  the  sales  were  what  are  known  as 
"wash  sales,"  and  were  made  for  the  purpose  of  keeping  up  an  ap- 
parent market  for  the  securities.  Such  wash  sales  were  continued 
until  the  16th  day  of  June,  1903.  when  by  direction  of  the  appellant 
the  plaintiffs'  firm  transferred  the  pool  account  to  a  so-called  "In- 
ternational Silver  Syndicate"  account,  which  was  owned  by  the  ap- 
pellant, or  in  which  he  was  interested,  and  of  which  he  was  the  man- 
ager. Prior  to  this  transfer  to  the  Silver  Syndicate  account,  and  on 
May  21,  1903,  at  the  retiiicst  of  the  plaintiffs'  firm,  the  appellant  took 
up  1,000  shaj-es  of  the  stock  by  having  it  transferred  to  other  bro- 
kers; the  plaintiffs*  firm  receiving  therefor  $34,500.  Immediately 
prior  to  the  transfer  to  the  Silver  Syndicate  account,  the  plaintiffs' 
firm  was  insisting  upon  further  margins,  or  having  the  pool  account 
closed,  for  the  reason  that  it  was  unable  to  obtain  loans  on  the  stock 
sufficient  to  enable  it  to  carry  the  account.  The  Silver  Syndicate  ac- 
count at  that  time  had  a  large  credit  balance.  At  the  time  the  pool 
account  was  so  transferred  to  the  Silver  Syndicate  account,  it  had 
a  debit  balance  of  $138,140.82.  One  week  after  the  pool  account  was 
thus  transferred  to  the  Silver  Syndicate  account,  and  on  June  23, 
1903,  the  plaintiffs'  firm  transferred  it  back  on  their  books  to  the 
pool  account,  by  direction  of  the  appellant,  with  a  debit  balance  of  • 
$102,017.52.  During  that  week  there  were  no  transactions  in  the 
stock  by  the  plaintiffs'  firm  in  either  the  pool  account  or  in  tlx  Silver 
Syndicate  account.  It  thus  appears  that  the  effect  of  the  transfer  of 
the  pool  account  to  the  Silver  Syndicate  account,  and  back  to  the 
pool  account  again,  was  to  give  to  the  pool  account  a  credit  of 
$36,123.30. 

Hamilton  was  not  informed  of  this  transfer,  and  knew  nothing 

about  it  until  long  after;  but  no  misrepresentation  was  made  by  the 
appellant  to  the  plaintiffs'  firm  with  respect  thereto.  The  tran-^fcr  of 
the  pool  account  to  the  Silver  Syndicate  account  on  the  bo(^s  of 
the  plaintiffs'  firm  in  form  extinguished  the  pool  account;  but  the 
management  of  that  account,  or  the  liquidation  of  it,  on  the  theory  of 
the  existence  of  a  partnership  and  the  dissolution  thereof,  was  wholly 
left  to  the  appellant,  and  it  cannot  fairly  be  inferred  from  tlie  evi- 
dence that  he  intended  by  authorizing  such  transfer  to  become  the 
purchaser  of  the  slock  himself  and  to  asoume  individually  the  entire 
liability  for  the  account.  The  appellant  could  not,  without  the  consent 
of  Hamilton,  sell  the  stock  to  himself,  and  it  is  evident  that  he  did 
not  so  intend.  There  is  no  clement  of  estoppel  shown  by  such  trans- 
fer as  against  h.itn  in  favor  of  plaintiffs'  firm,  and  that  such  transfer 
inured  to  the  benefit  of  the  pool  account  is  conclusively  shown  by  the 
fact  that,  during  the  week  intervening  between  the  transfer  and  the 
retransfer  thereof  to  the  pool  account,  there  was  no  market  for  the 
stock,  and  the  pool  account  received  a  large  crcflit.  After  the  re- 
transfer  of  the  account  to  tlie  pool  account  on  the  books  of  the  plain- 
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tiffs'  firm,  tliere  was  no  active  market  for  the  stock,  and  the  only  sales 
were  similar  wash  sales,  with  the  exception  that  on  July  27,  1903,  the 
appellant  took  up  1,000  shares,  for  which  the  plaintiffs'  firm  received 
$15,000,  and  on  August  6,  1903,  another  1,000  shares,  for  which  it 
received  the  same  amount.  On  June  23,  1904,  the  balance  owing  to 
the  plaintiffs'  firm  on  acconnt  of  this  pool  account  was  $78, 323. (V),  for 
which  they  held  2,450  shares  of  the  stock.  In  the  meantime,  the 
plaintiffs'  firm  was  dissolved,  and  the  plaintiff  Post  became  the  liq- 
uidator of  and  attorney  in  fact  for  it.  On  said  23d  day  of  June,  1904, 
as  such  liquidator  and  attorney  in  fact,  the  plaintiflf  Post  executed 
and  delivered  to  the  appellant  a  release  not  under  seal  in  Uie  form  of 
a  letter,  as  follows: 

'  i'ur  one  dollar  and  other  valuable  consideration,  and  by  virtue  of  the  pow- 
ers Tested  In  me  as  sole  liquidator  for  the  firm  of  Poet  A  Co.  and  as  their 
attorney  In  fact.  1  hereby  release  and  absolve  you  from  any  liability  ou  ac- 
couut  of  what  was  carried  ou  the  books  of  Post  &  Co.,  and  known  as  the  'K. 
ft  K.  Syndicate  Account,'  and  wtll  ezecnte  any  farther  paper  which  yon  may 
require  to  carry  this  out" 

The  i>laintiff  Post  testified  that  the  "other  valuable  consideration/' 

referred  to  in  the  release,  consisted  of  an  agreement  by  the  appel- 
lant that  he  would  furnish  evidence  that  the  amount  unpaid  by  Ham- 
ilton for  his  one-third  interest  in  the  pool  account,  owing  to  the  fact 
that  he  had  not  contributed  hi3  proportionate  share,  equaled  or  ex- 
ceeded the  balance  then  owing  to  Post  &  Co.  on  account  of  the  pool 
account.  According  to  the  testimony  of  Post  there  was  no  represen- 
tation on  the  part  of  the  appellant  with  respect  to  tlie  legal  liability 
of  Hamilton  as  a  partner,  or  otl:erwise ;  and  the  only  theory  upon 
which  he  required  an  agreement  on  the  part  of  the  appellant  to  fur- 
nish such  evidence  was  that  there  might  have  been  transactions  be- 
tween the  appellant  and  Hamilton,  relating  to  their  respective  con- 
tributions, of  which  he  was  not  aware. 

It  is  contended  in  behalf  of  plaintiffs  that  the  appellant  did  not  fur- 
nish such  evidence,  and  therefore  there  was  a  failure  of  considera- 
tion. That  contention  is  answered  by  the  fact  that  there  is  no  evi- 
dence that  appellant  was  requested  to  furnish  the  evidence  or  refused 
to  do  so.  The  testimony  of  Post  with  respect  to  the  circumstances 
attending  the  execution  of  the  release  is  controverted  by  the  appel- 
lant, who  testified,  in  substance,  that  Post  was  desirous  of  having 
him  take  up  his  interest  in  the  pool  account,  and  that  they  had  two  or 
three  conversations  on  the  subject,  the  substance  of  wmch  was  that 
he  offered  to  pay  for  his  interest  in  cash,  or  to  take  up  the  renuuning 
stock  for  an  agreed  price,  upon  condition  that  he  should  be  given  a  re- 
lease of  liability,  and  that  Post  preferred  that  he  take  the  stock  on  ac- 
count of  the  fact  that  there  were  no  transactions  in  it  and  money 
could  not  be  borrowed  on  it,  and,  after  some  nqrotiations  concerning 
the  price  at  which  he  should  take  the  stock,  $3Oj50O  was  agreed  upon, 
and  the  release  was  executed  and  delivered,  and  that  on  July  1st 
thereafter  he  paid  the  $30,000  and  received  the  stock.  This  payment 
reduced  the  balance  of  the  indebtedness  owing  to  Post  &  Co.  on  ac- 
count of  the  pool  accotmt  to  $48,325.06,  for  which  ^is  action  was 
brought 
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It  evidently  was  oootended  by  the  plaintiffs  upon  the  trial,  and  is 
contended  on  the  appeal,  tliat  there  was  no  consideration  for  the  re- 
lease, and  that,  therefore,  it  did  not  discharge  the  appellant.  The 
theory  upon  which  this  contention  is  argued  out  in  the  brief  is  that 
the  appellant,  in  paying  the  $30,000  and  taking  up  the  remaining  shares 
of  the  stock,  paid  nothing  on  account  of  the  indebtedness  to  the  plain- 
tiffs' firm,  and  that  the  transaction  was  merely  a  purchase  of  the 
stock  by  the  appellant,  and  the  entire  consideration,  was  for  the  stock. 
The  theory  upon  which  the  referee  held  the  appellant  liable  for  the 
entire  balance,  as  shown  by  his  opinion,  is  that,  by  having  the  pool 
account  transferred  to  the  Silver  Syndicate  account,  the  appellant 
became  individually  liable  for  the  entire  account,  and  that,  therefore, 
there  was  no  consideration  for  the  release  of  his  liability  on  payment 
of  part  only  of  the  balance  owing,  there  being  no  dispute  with  refer- 
ence to  the  amount  thereof.  It  is  quite  clear,  I  think,  that,  at  least 
as  between  the  plaintiffs'  firm  and  the  appellant,  the  transfer  of  the 
pool  account  to  the  Silver  Syndicate  account  did  not  increase  the 
appellant's  Imbility.  That  was  a  transfer  in  form  only,  and  the  fact 
that  the  plaintiffs'  firm  interposed  no  objection  to  transferring  the 
account  back  to  the  pool  account  is  cogent  evidence  that  they  did  not 
understand  that  appellant  had  become  liable  to  them  for  the  entire 
pool  account. 

According  to  the  testimony  of  Post,  he  intended,  when  he  executed 
the  release,  to  release  the  appellant  from  further  liability.  He  did  not 
daim  at  that  time  that  the  appellant  was  liable  for  more  than  his 

proportionate  interest  in  the  pool  account,  and,  so  far  as  the  record 
shows,  he  never  made  such  a  claim  until  this  action  was  brought. 
On  that  theory,  which  the  uncontroverted  evidence  shows  was  as- 
serted by  the  appellant  at  the  time  he  took  over  the  interest  of  Or- 
lando P.  Thomas  and  assumed  liability  therefor,  and  had  been  at 
all  times  acquiesced  in  by  the  plaintiffs'  firm,  the  appellant  was  un- 
der no  obligation  to  purchase,  or  take  over,  the  entire  remaining  stodk 
standing  to  the  credit  of  the  pool  account,  and  in  no  view  was  the 
appellant  liable  to  the  plaintiffs'  firm  for  the  amount  which  he  paid, 
excepting  upon  the  theory  of  his  assumption  of  the  liability  of  Or- 
lando F.  Thomas.  It  is  inunaterial,  to  the  decision  of  this  appeal, 
how  the  question  of  fact  is  determined  as  to  whether  there  was  a 
special  agreement  with  the  brokers  at  the  outset,  by  which  the  mem- 
bers of  the  pool  were  to  become  severally  liable  only,  each  for  his  pro- 
portionate share.  It  may  be  assumed  that  they  were  originally  liable 
to  the  brokers  as  partners.  There  has  been  no  misrepresentation  with 
respect  to  the  facts,  and  the  most  that  can  be  claimed  in  behalf  of 
the  plaintiffs  is  that  ihty  labored  throughout  under  a  misapprehen- 
sion as  to  the  law,  and  tHat  they  supposed  that  the  members  of  the 
pool  were  severally  liable  only,  whereas  they  are  now  advised  and 
contend  that  they  were  jointly  liable. 

If  the  members  of  the  pool  were  severally  liable  only,  then  noth- 
ing has  occurred,  in  my  opinion,  to  change  that  into  a  joint  liability, 
or  to  render  the  appellant  liable  for  the  entire  account,  and  he  was 
discharged  by  the  release  for  he  was  then  willing  to  pay  his  several 


Digitized  by  Google 


Sup.  Ct)  «  POST  Y.  THOMIA 


15 


liability  in  cash,  and  paid  it  hy  taking  the  stock  hiecause  Post  pre- 
ferred that  course.  If,  on  the  other  hand,  they  were  liable  as  part- 
ners, then  the  plaintiffs  are  chargeable  with  knowledge  of  the  law, 
and  they  are  presumed  to  have  known  that  the  appellant  was  desirous 
of  changing  that  liability  when  he  bought  out  the  interest  of  Orlando 
F.  Thomas  and  assomcd  an  (ndwidml  ttxfd-tkirds  Uability,  which  was 
a  different  liability  from  his  liability  as  a  partner,  because  he  could 
be  sued  thereon,  and  a  recovery  could  be  had  and  enforced  against 
him  individually  on  the  two-thirds  liability;  whereas,  on  the  theory 
of  a  partnership,  he  could  be  sued  only  on  his  liability  as  a  partner, 
and  any  judgment  recovered  would  have  to  be  satisfied  in  the  first 
instance  out  of  the  partnership  property,  and  his  Individnal  property 
would  be  liable  therefor  only  after  the  payment  of  his  individuad 
debts.  Upon  this  difference  between  an  individual  liability  and  a  part- 
nership liability,  it  was  held  in  Ludington  v.  Bell,  77  N.  Y.  138,  33  Am. 
Rep.  601,  that  the  giving  of  a  note  by  one  member  of  a  copartnership 
individually,  after  its  dissolution,  for  part  of  a  copartnership  debt, 
constituted  a  good  consideration  for  an  agreement  on  the  part  of 
the  creditor  to  rdease  and  discharge  him  from  further  liability.  The 
assumption  of  a  several  individual  tzvo-thirds  liability  for  partner- 
ship obligations  afforded  a  good  consideration  for  the  release  of  the 
joint  liability  as  a  partner  which  theretofore  existed.  Matherson  v. 
Belden,  14  App.  Div.  519,  43  N.  Y.  Supp.  888;  Bendix  Ayrcs,  21 
App.  Div.  SjrO,  48  N.  Y.  St^.  2U.  The  acceptance  of  this  new 
liibility  and  the  acquiescence  therein  by  the  continuance  of  the  ac- 
count constituted  a  new  agreement,  and  afforded  a  good  considera- 
tion, as  between  the  plaintiffs'  firm  and  the  appellant,  for  changing 
his  liability  into  a  several  liability  to  the  extent  of  two-thirds  of  the 
pool  account  Matherson  and  Bendix  Cases,  supra,  and  Taffray  et 
al.  V.  Davis  et  al.,  124  N.  Y.  164,  26  N.  E.  351,  U  L.  R.  A.  710. 

This  theory  with  respect  to  the  change  of  liability  is  not  affected  by 
the  fact  that  at  that  time  the  stock  held  by  the  plaintiffs*  firm  was 
ample  security  for  the  indebtedness  owing  to  them,  for  the  manifest 
purpose  of  the  communications  by  the  appellant  and  by  Orlando  F. 
Thomas  to  tiie^  plaintiffs'  firm,  and  by  it  in  accepting  the  same,  was 
to  have  it  distinctly  understood  that  if  the  account  was  to  be  con- 
tinued the  appellant's  liability  was  to  be  limited  to  two-thirds  of  the 
amount  owing  at  any  time  on  account  of  his  two-thirds  interest. 
On  the  theory  that  the  appellant  was  liable  for  only  two-thirds,  his 
liability  at  the  time  the  release  was  executed  was  about  $23,500 ;  for 
the  tolal  amount  contributed  to  the  pool  down  to  that  time  was  $116,- 
123.50,  and  the  balance  owing  to  the  plaintiffs'  firm  was  $78,325.06, 
making  a  total  of  $194,448.36,  one-third  of  which  is  $64,816.12,  and 
Hamilton  had  contributed  only  $10,000  on  account  of  his  one-third 
interest,  leaving  a  balance  owing  on  account  of  that  interest  of  $54,- 
816.12,  which,  deducted  from  the  balance  owing  at  the  time  the  re- 
lease was  executed,  leaves  $23,508.94 ;  and  on  payment  of  that  amount 
the  appellant,  on  that  theory,  would  have  been  entitled  to  receive 
two-thirds  of  the  stock  then  carried  by  the  plaintiffs*  firm.  The 
learned  counsel  for  the  respondents,  in  stating  the  amount  of  the 
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appellant's  IbbiKty  at  this  time,  on  the  theory  of  a  several  liabilitv, 

apparently  overlooked  the  fact  that  the  plaintiffs  were  expressly  noti- 
fied, by  the  appellant's  letter  informing  them  that  he  had  purchased 
the  interest  of  Orlando  V.  Thomas,  that  his  interest  and  liability  for 
the  future  was  two-thirds  interest  in  profits  and  two-thirds  liability 
for  losses,  after  crediting  him  with  the  $50,000  contributed  as  mar- 
gins in  excess  of  the  maririn  contributed  by  Hamilton.  Instead  of 
paying  his  two-thirds  liability  in  cash,  the  appellant,  at  the  request 
of  the  plantiffs'  firm,  took  over  the  entire  balance  of  the  stock  in  its 
hands  and  paid  $30,000. 

The  plaintiffs  contend,  as  already  stated,  that  this  was  not  a  pay- 
ment on  account,  but  that  it  was  the  purchase  of  the  stock  the  same 
as  a  third  party  might  have  purchased  it ;  but,  even  on  that  theory, 
two-thirds  of  the  $30,000  should  be  credited  to  the  appellant's  lia- 
bility, which  would  reduce  it  to  about  $3,500,  and  no  argument  is 
presented  in  favor  of  holding  him  liable  for  that  balance  on  the  theory 
that  his  purchase  of  the  stock  merely  constituted  a  payment  of  $20,- 
000  on  account  of  his  liability,  leaving  such  balance  unpaid.  The 
evidence,  however,  does  not  show  that  the  appellant  purchased  this 
stock  as  an  outsider,  as  he  would  buy  stock  for  speculation  or  invest- 
ment;  but.  on  the  contrary,  it  quite  clearly  appears  that  he  consid- 
ered that  the  basis  upon  which  he  purchased  it  was  allowing  a  very 
liberal  valuation  for  stock,  which  then  had  no  real  market  value, 
and  that  his  only  purpose  in  so  doing  was  to  obtain  a  release  of  any 
further  liability  on  account  of  the  pool  account  transactions.  More- 
over, according  to  the  testimony  of  the  appellant,  which  is  not  con- 
troverted, he  left  it  optional  with  Post  whether  he  should  pay  the 
balance  on  account  of  his  two-thirds  liability  in  cash,  or  take  over 
the  stock,  and  therefore  it  cannot  be  contended  that  bis  taking  the 
stock  was  not  equivalent  to  paying  the  balance  of  his  liability  on 
the  theory  of  a  two-thirds  liability.  On  the  a'^snmption  that  there 
was  a  partner'^hip  liability  on  the  part  of  the  appellant  at  the  time 
the  release  was  executed,  it  would  seem  that  the  payment  by  him  of 
the  $30,000  for  the  stock  out  of  his  individual  funds,  as  a  condition 
of  obtaining  a  release,  would  afford  a  sufticient  consideration  to  sus- 
tain the  release,  for  the  plaintiffs  knew  that  there  were  no  copart- 
nership funds  from  which  the  payment  could  have  been  made. 

If  the  creation  of  an  individual  liaV)ility,  by  givin<,'  a  note  for  f^art 
of  a  copartnership  debt,  alYords  a  good  consideration  for  a  release 
of  liability  as  a  partner,  it  follows  on  principle,  I  think,  that  a  pay- 
ment of  part  of  a  copartnership  debt  in  cash  from  individual  funds 
constitutes  a  good  consideration  for  releasing  the  former  liability  as 
a  copartner.  See  Bendix  v.  Ayrcs,  supra.  There  can  be  no  distinc- 
tion between  giving  an  unsecured  note  and  paying  the  amount,  for 
which  the  note  would  be  given,  in  cash.  This  proposition  is  sustained 
by  the  authorities  holding  that  neither  payment  of  part  of  an  in- 
dividual obligation  in  cash,  nor  promising  to  pay  the  same  amount 
in  the  future  by  an  unsecured  negotiable  promissory  note,  constitutes 
a  good  consideration  for  the  release  of  the  entire  debt.  See  Bendix 
V.  Ayres,  supra;  Shanley  v.  Koehler,  i>U  App.  Div.  566,  80  N.  Y. 
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Supp.  679,  aiilrdied  178  N.  Y.  556,  70  N.  E.  1109;  Jaifray  et  al. 
V.  Davis  et  al.,  supra.   The  purchase,  or  taking  over,  of  the  stock 

by  the  appellant  paying  therefor,  or  on  the  account,  hh  individual 
funds,  was  something  more  than  plaintiffs  were  entitled  to  on  tlie 
theory  of  a  copartnership  liability  at  that  time,  and  constituted  a  new 
agreement,  wmch  afforded  a  consideratioit  for  an  accord  and  satis- 
faction.  AUison  v.  Abendroth,  108  N.  Y.  470.  15  N.  E.  606. 

These  views  differ  with  the  determination  of  the  referee  on  the 
facts  in  some  respects,  and  require  the  reversal  of  the  findings  num- 
bered 13  and  18,  in  so  far  as  it  is  therein  found  that  Hamilton  was 
not  aware  of  the  transfer  of  the  interest  of  Orlando  F.  Thomas  to  Ed- 
ward R.  Thomas,  and  findings  numbered  19  and  20,  in  so  far  as  it  is 
therein  found  that  the  pool  was  dissolved  by  the  transfer  of  the  interest 
of  Orlando  F.  Thomas  to  Edward  R.  Thomas,  and  finding  nimibcrcd 
24,  in  so  far  as  it  is  therein  found  that  the  International  Silver  Syndi- 
cate assumed  the  indebtedness  in  tlie  pool  account,  and  that  said  Inter- 
national Silver  Syndicate  was  accepted  as  debtor  in  place  and  stead  of 
the  pool,  by  the  transfer  thereof  in  form  to  it  on  the  books  of  the  plain- 
tiffs' firm,  and  finding  numbered  29,  in  so  far  as  it  is  therein  found  that 
the  release  to  the  appellant  was  executed  without  consideration,  and 
require  a  reversal  of  the  judgment  as  against  the  appellant,  and  the 
dismissal  of  the  complaint  against  him.  Sec  Bonnette  v.  Moiloy, 
138  N.  Y.  Supp.  67. 

It  follows  that  the -judgment  in  favor  of  the  plaintiffs  against  the 
appellant  should  be  reversed,  mth  costs,  and  the  complaint  dismissed, 
with  costs. 

INGRAHAM,  P.  J.,  concurs. 


iii^  App.  Div.  6.} 

DELBVAN  et  al.  v.  NEW  YORK.  N.  IT.  Si  11.  R.  CO.  et  ol 

(SapKme  Court,  Appellate  Division,  First  Deiiartnieut.  December  18,  1012.) 

.... 

COBPORATIONS  (§  o20*)— Tp.aNSFBB  Of  SXOCK— INJUNCTION— MlMOBITT  SXOCK- 

BOLDEBs — Right  to  Sue. 

Minority  stockholders  of  a  mflroad  company  could  not  malntnln  a  suit 
In  thoir  Individual  capacity  to  restrain  a  sale  of  the  stock  held  by  :i 
majority  stockholder  to  a  competing  railroad  company,  without  any  pro- 
vision for  inirdiaM  of  minority  stock  offered  at  the  price  paid  for  the 
majority,  since  the  Injury,  If  any,  rosnltlii};  from  smli  s.-ile.  would  l>o  ;ui 
injury  to  the  corporation,  and  not  directly  to  the  minority  KtoelUiolders. 

[Ed.  MMe.— For  oCber  cases,  see  Gorporatlonib  Ctant  Dig.  IS  1420-1431. 
148D-1439;  Dec.  Dig.  {  320.*J 

Laugblin  and  Miller,  JJ.,  disaantlng. 

« 

Appeal  from  Special  Term/ New  York  G>unty. 

Suit  by  Tompkins  C  Dclevan  and  others,  on  belialf  of  tlicmselves 

and  all  others  similarly  situated,  a£]jainst  ihc  New  York,  New  Haven 
&  Hartford  Railroad  Company,  the  Xew  York  Central  &  Hudson 
River  Railroad  Company,  and  the  Rutland  Railroad  Company.  From 

'For  otli«r  case*  Me  Mine  topic  4  I  MUuuKtt  in  Dae.  ft  Am.         1807  to  dAt«,  ft  Uep'r  iodejias 
139  N.Y.S.— 2 
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an  order  granting  a  prdimhiary  injunction  (137  N.  Y.  Siq>p.  207),  de- 
fendants appeal.  Reversed. 

Argued  before  IXGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
MILLER,  and  DOWLIXG,  J  J. 

Edwin  D.  Robbins,  of  New  York  City,  for  appellants. 
Samuel  Untermyer,  of  Xew  York  City  (Arthur  M.  Wickwire,  on  the 
brief),  for  respondents. 

INGRAHAM,  P.  J.  This  action  is  brought  by  the  plaintiffs,  who 
are  stockholders  of  the  defendant  the  Rutland  Railroad  Company, 
owning  1,349  shares  of  the  common  or  preferred  stock  in  that  com- 
pany. It  is  not  alleged  that  eitlier  of  the  plaintiffs  own  any  stock  in 
either  the  New  York,  New  Haven  &  Hartford  Railroad  Company  or 
the  New  York  Central  Railroad  Company,  and  plaintiffs  do  not  dasm 
in  this  action  to  enforce  any  right  or  to  recover  for  any  damages 
sustained  by  the  Rutland  Railroad  Compnny,  of  which  they  are  stock- 
holders. They  seek  to  maintain  this  action  as  owners  of  a  small  minor- 
ity of  the  stock  of  the  Rutland  Company,  and  their  right  to  maintain 
the  action  must  depend  upon  the  right  that  a  minority  stockholder 
has  to  enforce  his  individual  right  against  the  defendants. 

The  Rutland  Company  is  a  corporation  orjjanized  under  the  laws 
of  the  states  of  Vermont  and  New  York,  and  owns  and  operates  a 
railroad  from  Ogdensburgh,  in  the  state  of  New  York,  to  Alburgh, 
in  the  state  of  \'ermont,  and  thence  to  Rutland  and  Bellows  Falls,  in 
the  state  of  Vermont,  and  of  certain  branches  extending  to  the  towns 
of  Chatham  and  White  Creek,  in  the  state  of  New  York.  It  is  also 
the  owner  of  the  capita!  stock  of  another  railroad  corporation,  and  has 
certain  trackage  ajErrecmcnts  with  certain  Canadian  railroad  companies, 
and  agreements  with  steamship  lines  on  the  St.  Lawrence  riv^r  and 
on  the  Great  Lakes.  The  Rutland  Railroad  also  connects  with  a  rail- 
road known  as  the  Boston  &  Main  Railroad  Company,  operating  a 
railroad  in  New  England.  The  New  York  Central  Railroad  is  a  cor- 
poration organized  under  the  laws  of  the  state  of  New  York,  and  oper- 
ates an  extensive  system  of  railroads  through  New  York  state,  and, 
by  reason  of  its  control  of  the  stock  of  other  railroad  companies,  a 
system  of  railroads  extending  through  many  of  the  states  of  the  Union, 
and  constitutes  one  of  the  main  lines  between  the  Western  states  and 
the  Atlantic  seaboard.  The  New  York.  New  Haven  &  Hartford  Rail- 
road Company  is  a  corporntion  orj^anizcd  under  the  laws  of  the  state 
of  New  York  and  of  the  New  England  states,  and  controls  the  Bos- 
ton &  Maine  Railroad.  The  New  York  Central  Railroad  Company 
was  the  owner  of  47,041  shares  of  the  preferred  stock  of  the  Rutland 
Company  and  19,940  shares  of  the  common  stock  of  that  company,  con- 
stituting a  majority  of  tfie  stock  issued,  and  by  virtue  of  that  owner- 
ship controls  the  election  of  the  directors  of  the  Rutland  Company. 

The  complaint  alleges  that  on  or  abnut  February  11,  1911,  the  New 
York  Central  and  the  New  Haven  Companies,  contriving  and  intending 
unlawfully  to  restrain  the  trade  and  commerce  within  and  among  the 
several  states  and  between  the  said  states  and  foreign  countries  cai^ 
ried  on  by  them  and  by  the  Rutland  Railroad  Company,  lespectivdy. 
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and  oontriving  and  intending  unlawfully  to  monopolize  such  trade  and 
commerce,  and  contriving  and  intending  unlawfully  to  restrain  and  pre- 
vent competition  between  the  New  York  Central  Company  and  the 
New  Haven  Company,  and  between  the  Rutland  Company  and  the 
New  liaven  Company,  in  respect  to  such  trade  and  commerce,  entered 
into  an  tmlawful  combination  and  conspiracy  with  the  Rutland  Com- 
pany and  its  directors  to  destroy  oompetitioo  between  the  Boston  & 
Albany  Railroad,  forming  a  portion  of  the  New  York  Central  system, 
and  the  Fitchburg  Railroad,  forming  a  portion  of  the  New  Ilavcn 
system,  and  to  effect  a  virtual  consolidation  of  the  Rutland  Company 
and  the  New  liaven  Company  by  various  means  and  instruments,  in- 
cluding the  following :  ^ 

"By  transferring  said  forty-seT«n  'ttkousand  and  forty -one  (47,041)  shares 
of  the  stock  of  the  Rutland  Company  held  by  the  New  York  Central  Com- 
pany to  the  New  Haven  Company,  to  the  end  that  the  New  Haven  Company 
should  control  the  Rutland  Company,  and  should  illegallj  vote  all  of  said 
stock  for  the  election  of  directors  of  the  Rutland  Company,  and  should  ex- 
clude the  minority  stockholders  from  a  Just  and  legal  voice  In  the  election  of 
directors  of  the  Rutland  Company,  and  by  entering  into  a  partnership  agree- 
ment whereby  the  New  York  Central  Company  and  the  New  Haven  Company 
ahoold  equally  share  and  divide  the  losses  and  profits  arising  from  the  opera- 
tion of  the  Boston  &  Albany  Ballroad." 

In  pursuance  of  said  unlawful  comhination  and  conspiracy,  the  New 
York  Central  Company  and  the  New  Haven  Company  wrongfully  and 
unlawfully  entered  into  a  contract,  dated  February  16,  1911,  wherein 
and  whereby  it  was  agreed :  That  all  competition  between  the  Boston 
&  Albany  division  of  the  New  York  Central  system  and  the  Fitch- 
borg  division  of  the  Now  Haven  system  should  be  suppressed,  and 
that  the  New  York  Central  Company  and  the  New  Haven  Company 
would  each  endeavor  to  develop  and  increase  the  business  of  the  Bos- 
ton &  Albany  Railroad.  A  copy  of  this  agreement  in  annexed  to  the 
complaint.    That — 

"in  further  pursuance  of  said  unlawful  combination  and  conspiracy,  the  New 
Totk  CSentral  Company  has  already  wrongfully  and  unlawfally  tnmsfared  to 
the  control  of  the  New  Haven  Company  23,035iA  shares,  con stltn tins  one-half 
of  the  controlling  interest  in  the  stock  of  the  railroad  company  held  by  tbe 
New  York  Gentna  Company,  as  aforesaid,  at  and  fat  ttaa  piloe  of  about  1106 
per  ■haie^*' 

On  July  1,  1911,  the  New  York  Central  Company  and  tiie  New 

Haven  Company  entered  upon  the  performance  of  this  contract.  That 
in  and  about  November,  1911,  in  further  pursuance  of  the  said  unlaw- 
ful combination  and  conspiracy,  the  New  York  Central  Company  and 
the  New  Haven  Company  further  agreed  that  the  remaining  23,035V2 
shares  of  the  stock  of  the  Rutland  Company  held  by  the  New  York 
Centi^  Company  should  be  transferred  to  the  New  Haven  Company 
at  and  for  the  price  of  about  $105  per  share,  and  on  November  20, 
1911,  the  executive  committee  of  the  board  of  directors  of  the  New 
York  Central  Company  adopted  a  resolution  whereby  the  president 
of  the  New  Yoik  Central  Cosnpany  was  authorized  to  sell  to  the  New 
England  Navigation  Company,  a  company  controlled  by  the  New 
Haven  Company,  23.5201 shares  of  preferred  stock  of  the  Rutland 
Company  and  certain  demand  notes  of  the  Kutland  Company  held  by 
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the  New  York  Central  Company,  amounting  to  $373,000,  for  the  ag- 
gregate amount  of  $3,632,3&.79,  and  upon  such  sale  being  made  by 
the  president  the  treasurer  and  secretary  were  authorized  to  execute 

such  docuiTicnts  and  make  such  transfers  and  take  such  steps  as  may 
be  necessary  to  carry  the  resolution  into  ettcct.  That  on  November 
21,  1911,  the  New  Haven  Company  adopted  a  resolution  authorizing 
the  purchase  of  the  preferred  stode  of  the  Rutland  Company  and  de- 
mand notes  of  the  Rutland  Company  for  the  sum  of  $3,632,33279. 

The  complaint  then  alleges  that  in  consequence  of  these  acts  a 
combination  or  conspiracy  in  restraint  of  trade  or  commerce  among 
the  several  states  and  with  foreign  nations  formerly  carried  on  by 
the  railroad  companies  independently  has  been  formed  and  is  in  op- 
eration, and  the  defendants  are  attempting  to  monopolize  sudi  inter- 
state and  foreign  trade  and  commerce  "to  the  great  and  irreparable 
damage  of  the  people  of  the  states  of  New  York,  Massachusetts,  and 
Vermont  and  the  United  States,  in  derogation  of  their  rights,  in  viola- 
tion of  the  laws  of  the  states  of  New  York,  Massachusetts,  and  Ver- 
mont, and  the  act  of  Congress  adopted  July  2,  1890/'  commonly 
laiown  as  the  Sherman  Act  (Act  Tuly  2,  1890,  c  647,  26  Stat.  209 
[U.  S.  Comp.  St.  1901.  p.  3200]),  "to  the  great  and  irreparable  dam- 
age and  injury  of  all  the  minority  stockholders  of  the  Rutland  Com- 
pany." It  is  then  alleged  that  the  New  Haven  Company  now  threatens 
to,  and  unless  restrained  by  this  court  will,  pursuant  to  said  unlawful 
OHnbination  and  conspiracy,  take  over  from  the  New  York  Central 
Ccmipany  and  pay  for  at  the  above-mentioned  price  of  about  $105 
per  share  the  remaining  one-half  of  the  controlling  stock  of  the  Rut- 
land Company,  and  the  New  York  Central  Company  threatens  to 
and  will,  unless  restrained  by  this  court,  transfer  said  stock  to  the 
New  Haven  Company,  and  the  New  Haven  Company  threatens  to, 
and  unless  restrained  by  this  court  will,  vote  all  the  stock  of  the  Rut- 
land Company  acquired  by  it  in  pursuance  of  said  unlawful  combina- 
tion and  conspiracy  at  all  meetings  of  the  Rutland  Company  to  be 
hereafter  held  in  favor  of  directors  wholly  dictated  and  controlled 
by  the  New  Haven  Company,  and  will  deprive  the  minority  stock- 
holders of  the  Rutland  Company  of  a  just  and  legal  voice  in  the  elec- 
tion of  directors  of  the  Company,  and  will  maintain  and  perpetuate 
an  illegal  control  and  domination  of  all  the  business  and  affairs  of 
the  Rutland  Company. 

It  is  then  alleged  that  there  are  about  800  minority  stockholders 
of  the  Rutland  Company,  who  are  citizens  and  residents  of  a  large 
number  of  states,  and  the  plaintiffs  bring  this  suit  on  tiieir  own  behalf 
and  on  behalf  of  all  other  stockholders  of  tiiie  Rutland  Company 
similarly  situated,  who  may  come  in  and  contribute  to  the  expense  of 
the  suit  and  join  in  the  prosecution  thereof.  And  the  judgment  de- 
manded is  that  the  defendant  the  Rutland  Company  be  perpetually 
enjoined  from  registering  on  the  books  of  the  Rutland  Company  any 
transfer  of  the  stock  of  the  Rutland  Company  from  the  New  York 
CoUral  Company  to  the  New  Haven  Company,  and  from  in  any  man- 
ner recognizing  or  accepting  either  the  New  York  Central  Company 
or  the  Nc;w  liaven  Company  as  the  holder  or  owner  of  any  shares 
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of  the  capital  stock  of  the  Rutland  Company,  from  permitting  either 
the  New  York  Central  Company  or  the  New  Haven  Company  from 
voting  any  of  said  stock,  and  from  pennitting'  any  of  the  stockholders 

of  the  Rutland  Company  to  vote  any  amount  in  excess  of  10  per  cent, 
of  the  outstanding  capital  stock  thereof;  enjoining  the  New  Haven 
Company  from  acquiring  or  receiving  from  the  New  York  Central 
Company  any  of  ^e  stock  of  the  Rutland  Company,  from  voting  any 
of  the  stock  of  the  Rutland  Company,  and  from  doing  any  act  tend- 
ing to  place  the  capital  stock  of  the  Rutland  Company  under  the  con- 
trol of  tlie  New  Haven  Company ;  that  the  New  York  Central  Com- 
pany be  perpetually  enjoined  from  in  any  manner  transferring  or  de- 
livering to  the  New  Haven  Company  any  of  the  capital  stock  of  the 
Rutland  Company,  and  from  voting  any  of  the  capital  stock  of  the 
Rutland  Company ;  and  also  for  a  judgment  adjudgmg  that  the  stock 
of  the  Rutland  Company  heretofore  transferred  by  the  New  York  Cen- 
tral Company  to  the  New  Haven  Company  was  illegally  transferred, 
and  setting  aside  and  annulling  such  sale,  appointing  a  receiver  of  the 
Rutland  Company,  and  for  such  other  and  further  relief  as  the  equity 
of  the  case  may  require. 

Upon  this  complaint  the  Special  Term  granted  a  temporary  in- 
junction restraining  the  New  York  Central  Railroad  Company,  its 
stockholders,  directors,  officers,  agents,  and  attorneys,  and  each  of 
Uiem,  from  in  any  manner  transferring  or  delivering  to  the  defendant 
the  New  Haven  Railroad  Company,  or  its  representatives,  any  of 
the  capital  stock  of  the  defendant  Rutland  Railroad  Company  now 
owned  by  the  said  New  York  Central  Company,  and  enjoining  the 
New  Haven  Railroad  Company,  its  stockholders,  directors,  officers, 
agents,  and  attorneys,  from  acquiring  or  receiving  from  the  defendant 
the  New  York  Central  Company  any  of  tlie  stock  of  the  defendant 
Rutland  Company,  and  enjoining  the  Rutland  Company  from  register- 
ing on  its  books  any  transfer  of  its  stock  from  the  New  York  Oaitral 
Railroad  Company  to  the  New  Haven  Railroad  Company;  and  from 
the  order  granting  that  injunction  the  defendants  appeal. 

While  there  is  a  general  allegation  in  the  complaint  as  to  the  ir- 
reparable injury  that  this  transfer  will  cause  to  the  minority  stock- 
holders of  the  Rutland  Company,  no  fact  is  alleged  which  would 
justify  an  inference  of  such  damage.  Before  the  agreements  alleged 
in  the  complaint,  and  which  are  complained  of,  were  made,  the  New 
York  Central  Company  owned  a  majority  of  the  stock  of  the  Rutland 
Railroad  Company,  after  such  transfer  is  completed,  the  New  Haven 
Company  wiU  own  a  majority  of  the  stock  of  the  Rutland  Company, 
and  it  is  not  suggested  upon  what  principle  the  minority  stockholders 
of  the  Rutland  Company  will  suffer  by  this  transfer  of  control.  It  is 
alleged  that  the  New  Haven  Company  and  the  corporation  which  it 
controls  compete  with  the  Rutland  Company,  but  that  is  strenuously 
denied  by  the  defendants,  they  claiming  that  the  Rutland  Company 
is  a  connection  or  extension  of  the  New  Haven  road  rather  than  a  com- 
peting road;  and  it  certainly  is  not  clearly  established  that  as  the 
roads  exist  at  present  there  can  be  any  STibstantial  competition  between 
them.  The  mere  fact  that  passengers  could  by  a  devious  and  extended 
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route,  ¥4iich  would  not  be  practicable  as  a  transportation  proposition, 
pass  over  the  lines  of  the  New  Haven  Comiwiy  or  railroads  control- 
led by  it  from  one  point  to  another  on  its  ^stem,  which  points  are 
also  on  the  system  of  the  Rutland  Railroad,  does  not  establish  that 
the^  are  competing  roads.  I  do  not  suppose  that  the  New  Haven 
Railroad  could  be  said  to  be  in  competition  with  the  New  York  Cen- 
tral Railroad  for  passenger  and  freight  business  between  New  York 
and  Albany,  because  a  passenger  could  go  from  New  York  to  Bos- 
ton and  from  Boston  to  Albany  over  the  New  Haven  Railroad. 

But  in  the  view  that  I  have  of  the  controlling  principles  that  must 
determine  tlie  questions  submitted  to  us  it  is  not  necessary  to  deter- 
mine this  question.  What  is  apparent  is  tiiat  the  New  York  Central 
Railroad  and  the  systems  which  it  controls  are  much  prreater  com- 
petitors of  the  Rutland  Railroad  than  the  New  Haven  Railroad  can 
ever  become,  and  certainly,  if  it  would  be  illegal  for  the  New  Haven 
Railroad  to  acquire  a  majority  of  the  stock  of  the  Rutland  Railroad, 
it  would  be  equally  illegal  for  the  New  York  Central  Railroad  to  hold 
a  majority  of  that  stock;  and  its  continuous  ownership  of  that  stock, 
which  involves  the  control  of  the  Rutland  Railroad,  is  a  more  serious 
violation  of  the  laws  of  the  United  States  than  the  control  of  the  Rut- 
land Railroad  by  the  New  Haven  Compativ  would  be.  Accepting  the 
allegations  of  the  complaint,  the  New  York  Central  Company,  being 
the  owner  of  a  majority  of  the  stock  of  the  Rutland  Railroad  and 
controlling  its  operation  and  management  through  the  ownership  of 
such  stock,  has  been  violating  the  federal  law  for  3rears  and  subject- 
ing itself  to  the  penalties  imposed  by  that  act.  It  now  seeks  to  relieve 
itself  from  this  unlawful  position  by  transferring  its  stock  to  another 
railroad,  and  the  effect  of  the  injunction  granted  below  is  to  restrain 
the  New  York  Central  Railroad  from  ceasing  to  violate  the  federal 
law  in  transferrin?  its  stock  to  another  corporation,  because  it  is 
alleged  that  the  other  corporation  will  also  violate  the  law  if  it  ac- 
quires the  stock.  Just  how  this  could  possil)ly  affect  the  rights  of  the 
minority  stockholders  is  difficult  to  understand.  The  object  of  this 
attack  upon  the  right  of  tlie  New  York  Central  Railroad  to  sell  its 
stock  is,  however,  quite  frankly  stated  in  the  brief  of  the  learned 
counsel  who  appear^  for  the  respondent,  as,  indeed,  it  fairly  appears 
from  the  allegations  of  the  complaint. 

It  appears  from  the  record,  and  is  repcatcfl  in  the  brief,  that  the 
position  of  the  Rutland  minority  stockholders'  committee  before  the 
Public  Service  Commission,  when  this  question  as  to  allowing  this 
transfer  of  stock  was  before  it,  was  that  in  any  event  the  control 
should  not  be  allowed  to  pass,  unless  adequate  provision  was  made  for 
the  protection  of  the  minority  stockholders,  and  that  this  could  not  be 
accomplished,  except  by  requiring  the  purchasing  company  to  pay  for 
such  minority  stock  as  may  be  offered  the  same  price  as  it  had  agreed 
to  pay  for  the  majority  stock,  namely,  about  $105  per  share.  And 
oompUint  is  made  that  the  Public  Service  Commission,  in  passing 
upon  the  application  of  the  New  York  Central  Railroad  to  acquire  the 
stock  of  the  Ontario  &  W  estern  Raihoad  Company,  decided  that  such 
leave  should  nut  be  granted,  except  by  imposing  as  a  condition  of 
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authorization  that  the  Central  Company  should  take  over  such  minority 
stock  as  may  be  oirered  it  upon  the  same  terms  per  share  as  it  paid 
to  the  New  Haven  Oompany,  and  that  the  Public  Service  Commission 
granted  the  application  of  the  Central  Company  to  turn  over  the  con- 
trol of  the  Rutland  Company  to  the  New  Haven  Company  without 
imposing  the  slightest  condition  or  restriction  ior  the  protection  oi  the 
minority. 

One  of  the  plaintiffs'  contentions,  as  stated  by  the  learned  counsel 
for  the  respondents,  is  that: 

''Without  re^rd  to  tile  antt«tniit  law,  and  even  if  the  transaction  were 

otherNvj.se  lawful,  one  corporation  will  not  be  permitted  to  acquire  the  bare 
control  of  a  competitor,  with  all  the  opportunities  and  temptations  for  oppres- 
sion and  discrimination  presented  by  such  a  sltaatlon,  without  at  least  being 
required  to  offer  to  the  minority  holders  the  opportunity  to  sell  their  hold- 
ing on  the  terms  on  which  the  majority  Is  being  acquired.  The  ordinary 
dictates  of  common  fairness  require  that  such  a  condition  be  Imposed  before 
the  minoxitar  Interest  can  be  subjected  to  aucli  dianced  eontroL" 

And  a  point  in  the  respondent's  brief  is  devoted  to  an  attack  upon 

the  Public  Service  Commission  for  granting  this  application  without 
requiring  the  New  Haven  Railroad  to  purchase  at  the  same  price  the 
stock  held  by  the  minority  stockholders. 

It  must  be  quite  apparent  from  this  record  that  the  injury  that  these 
plaintiffs  complain  of  was  caused  by  the  refusal  of  the  New  Haven 
Railroad  to  purchase  their  stock  at  the  same  price  as  the  stock  was 
purchased  from  the  New  York  Central  Railroad,  and  that  the  object 
of  the  minority  stockholders'  objection  before  the  Public  Service  Com- 
mission and  this  litigation  is  to  force  the  New  Haven  Railroad  to  pur- 
chase their  stock  at  the  price  at  which  they  have  purchased  the  ma- 
jority stock  from  the  New  York  Central  Railroad.  It  is  certainly  a 
doubtful  proposition  whether  a  court  of  equity  will  allow  its  process 
to  be  used  to  accomplish  such  a  purpose;  but  certainly  a  court  of 
equity  will  not  by  its  injunction  prevent  a  corporation  from  transfer- 
ruig  a  control  which  it  is  alleged  is  in  violation  of  the  federal  statutes, 
because  the  purchaser  of  the  control  will  probably  violate  the  same 
law  that  the  seller  of  the  stock  is  charged  with  having  violated.  If 
the  allegation  as  to  the  effect  of  the  control  of  the  New  York  Central 
Company  over  the  business  of  the  Rutland  Company  is  sustained,  cer- 
tainly the  interests  of  the  Rutland  Company  and  its  minority  stock- 
holders would  be  greatly  conserved  if  its  stock  was  transferred  to 
another  company,  which  would  not  have  the  same  motive  for  making 
the  alleged  discriminations  against  the  Rutland  Company. 

There  is  one  legal  question,  presented  at  the  outset  of  this  investiga- 
tion, which,  however,  renders  further  discussion  of  these  questions 
unnecessary,  and  that  is  as  to  ^e  right  of  the  plaintiffs  as  minority 
stockholders  to  maintain  this  action  or  obtain  any  of  the  relief  they 
ask.  As  before  stated,  the  plaintiffs  are  owners  of  a  minority  of  the 
stock  of  the  Rutland  Railroad.  They  do  not  ask  in  this  case  to  en- 
force the  rights  of  the  Rutland  Company,  but  simply  their  rights  as 
Owners  of  a  minority  of  the  stock.  The  facts  upon  which  a  minority 
stockholder  can  base  a  cause  of  action  against  a  majority  stockholder 
have  been  a  question  which  has  been  greatly  discussed,  and  which  in 
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several  jurisdictions  has  led  to  a  considerable  difference  of  opinion; 
but  in  this  state,  at  least,  the  rights  that  a  minority  stockholder  can 

enforce  against  tlie  holders  of  a  majority  of  the  stock  have  been 
strictly  limited.  The  distinction  between  an  action  brought  by  a 
minority  stockholder  to  enforce  a  right  of  the  corporation  whose  stock 
he  holds  and  the  right  of  a  minority  stockholder  to  enforce  a  right  of 
action  vesting  in  himself  as  a  stockholder  is  clearly  stated  in  the  opin- 
ion of  Mr.  Justice  Laughlin  in  the  case  of  Niles  v.  N.  Y.  Central  & 
H.  R.  R.  R.  Co.,  69  App.  Div.  144,  74  N.  Y.  Supp.  617.  It  is  there 
distinctly  stated  that  a  violation  of  the  duty  of  the  holders  of  a  ma- 
jority ox  tile  stock  to  manage  a  corporation  in  good  faith  in  the  in- 
terest of  its  stockholders  imposed  a  liability  in  favor  of  the  corpora- 
tion, and  this  obligation  can  be  enforced  only  by  the  corporation  or  by 
a  suit  instituted  in  its  behalf ;  that  a  depreciation  in  the  value  of  the 
stock  as  the  result  of  wrongs  committed  against  the  corporation  did 
not  give  to  a  stockholder  suffering  from  such  a  depreciation  a  cause 
of  action  against  the  holders  of  a  majority  of  the  stock.  As  was  said 
by  Mr.  Justice  Laughlin  in  that  case: 

"The  plaintifT  has  heen  damnified:  but  tlic  damages  sustained  !)y  him  flovr 
from  tbe  wrong  committed  against  the  corporation,  and  are,  in  contemplation 
of  law,  remote.  Indirect,  and  consequential.  Whera^  as  lMf«,  the  eoimncm  law 
prevails,  such  dflmapes  are  not  recoverable,  except  In  the  right  of  the  cor- 
poration. •  *  *  Even  though  the  depreciation  in  the  value  of  the  stock 
be  capable  of  ascertainm^it  as  a  basis  of  damages  at  law,  the  wrongs  com> 
plained  of  are  wrongs  against  the  corporation,  and  it  has  a  cause  of  action 
for  the  restoration  of  the  property  or  for  the  damages  sustained.  It  is  pr^ 
snmed  that  a  diUgent  enforcemtfit  of  these  remedies  will  residt  fa  the  restora- 
tion  of  the  corporate  property  or  its  equivalent,  and  will  afford  adequate  in- 
demnity to  the  stockholders.  A  recovery  in  such  case  by  the  stockholders  in 
their  own  riglit  would  not  be  a  bar  to  a  record  of  the  aame  damageB  by  the 
corporation.  A  double  recovery  has  not  been  permitted  In  tbese*  acUODS  np 
to  the  present  time,  either  at  law  or  in  equity." 

And  this  case  was  affirmed  by  the  Court  of  Ai>peal8  in  176  N.  Y, 

1 19,  68  N.  E.  142,  where  the  court  said : 

•'True,  the  plaintiff  has  suffered  a  depreciation  in  the  value  of  his  stock 
as  u  lesulL  of  the  wrong,  and  in  this  respect  the  Injury  was  personal  to  the 
holders  of  the  stock.  But  every  stockholder  has  suffered  from  the  same 
wrong,  and  if  the  plaintiff  can  maintain  an  action  for  the  recovery  of  the 
damages  sustained  by  him,  every  stockholder  must  be  accorded  the  same 
right.  The  injury,  however,  resulting  from  the  wrong,  was,  as  we  have  seen, 
to  the  corporation.  The  depreciation  in  the  value  of  the  plaintlfTs  stock, 
and  that  of  the  otiier  stockholders,  was  m  consequence  of  the  waste  and  de- 
struction of  the  property  and  franchise  of  the  corporation.  There  are  wrongs 
which,  if  committed  against  a  stockholder,  entitle  him  to  a  right  of  action 
againsC  the  peraoA  oommittiiig  fbo  wrong  tot  the  damages  amtaliied,  as,  for 
Instance,  where  a  pciPon  had  been  Induced  to  purchase  stock  In  a  corporation 
and  pay  a  higher  price  than  the  stock  was  fairly  and  reasonably  worth,  or 
where  the  owner  of  stock  had  been  indnced  to  part  with  It  for  a  less  mm 
than  Its  true  value,  by  reason  of  false  and  fraudulent  representations  of  oth- 
ers with  reference  to  its  value.  But  these  wrongs  are  distinguishable  from 
those  against  the  eorporatton.  They  reanlt  in  Injury  to  tiie  fltoddiolder  nptm 
whom  the  wrong  Is  practiced,  but  do  not  Injure  the  other  stockholders  or  the 
corporation  Itself.  The  Injuries,  however,  In  this  case,  are  not  of  that  char- 
aettf.  The  defendants  had  obtained  control  of  the  affairs  of  llie  corporation 
through  the  hoard  of  directors  elected  by  them.  These  directors  undertook 
to  manage  the  property  of  the  corporation  in  good  faith,  according  to  thdr 
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bwt  Jodcmeat  md  akfil,  in  the  Intereftta  of  aU  <tf  the  stockholders.  Having 

assiimod  the  management,  thoy  were  bound  t<>  iipo  their  best  endeavors  to 
prevent  default  In  the  payment  of  interest  and  the  consequent  sacrifice  of  the 
corporate  property.  Under  the  nllej^ations  of  the  complaint,  the  directors  of 
this  corporation  not  only  failed  to  discharge  tliclr  duties  to  the  stockholders, 
but  Uiey  actively  participated  in  the  depletion  of  the  company's  treasury 
and  in  a  sacrifice  of  the  company's  property,  thus  deprlrlng  Uie  aloeklKrtdmra 
and  the  cnditors  of  that  which  belonced  to  them." 

The  court  then  cites  from  Judge  Vann's  opinion  in  the  case  of  Flynn 
T.  Brooklyn  City  R.  R.  Co.,  158  N.  Y.  493,  53  N.  £.  520: 

"Where  a  majority  of  the  dlroctors.  or  stocklioldi^rs,  or  Itofh,  acting  in  bad 
faith,  cany  into  effect  a  sch^e  which,  even  if  iawf ul  upon  its  face^  is  intend- 
ed to  etreumttt  the  mteorfty  stockholders  and  defraud  them  ont  of  fhetr 
legal  rights,  the  courts  mny  intorffre  nnd  remedy  the  wrong.  Action  on  tho 
part  of  directors  or  stocidiolders,  pursuant  to  a  fraudulent  scheme  designed 
to  Ikijiire  the  other  atodcholdera,  will  snataln  an  action  bgr  the  covporatUm, 
or.  If  It  refuses  to  ae^  by  a  stoddiolder  In  its  stead  for  Oie  b«nellt  of  aU  the 
injured  stodEhoIders.** 

That  was  aa  actxm  to  recover  the  damages  sustained  by  the  cor- 
poration in  consequence  of  an  illegal  act  of  the  majority,  after  such 
acts  had  been  committed  and  the  corporation  and  its  stockholders  in- 
jured thereby ;  while  in  this  case  the  majority  stockholders  are  to  be 
restrained  from  disposing  of  their  stock,  because  such  a  result  m^t 
happen  by  virtue  of  the  control  of  the  New  Haven  Railroad  Company 
over  the  corporation.  Certainly  if,  after  the  wrong  has  been  com- 
mitted, a  minority  stockholder  cannot  sue  to  recover  damages  caused 
to  his  stock  by  such  wrongful  and  illegal  acts,  such  minority  stock- 
holder cannot  have  a  cause  of  action  in  equity  to  restrain  the  acquisi- 
tion of  a  majority  of  the  stock  by  an  individual  or  corporation  because 
it  is  i^ossible  that  similar  results  would  follow  the  acquisition  of  a 
majority  of  the  stock. 

The  question  as  to  the  right  of  the  corporation  itself  to  maintain 
this  action  was  presented  to  the  United  States  Circuit  Court  in  tlie 
case  of  Hunnewell  v.  N.  Y.  Central  ft  H.  R.  R.  Co.,  196  Fed.  543,  and 
in  that  case  Judge  Noyes,  in  refusing  an  application  for  an  injunc- 
tion, said: 

"The  conclusion  reached  from  the  examination  tlnis  far  Is  that  the  com- 
plainant in  this  suit  is  not  entitled  to  an  injunction  restraining  the  sale  of 
^aid  shaies.  If,  however,  this  conclusion  were  not  reached  and  this  suit  was 
treated  as  one  by  the  stockholder  in  hlH  own  Interest,  it  would  still  be  Impos- 
sible for  us  to  grant  an  injunction  upon  the  ground  of  want  of  application 
to  the  Public  Service  Ck>mmlfl8loii,  because  It  now  appean  that  such  appUca- 
Uon  has  been  made." 

But  these  cases  only  follow  the  principle  establish^  in  a  line  of 
cases  of  which  McHenry  v.  Jewett,  90  N.  Y.  58,  is  Ui'e  leading  case, 

in  which  Chief  Judge  Andrews  said : 

"It  is  act  suffldenU  to  authorize  the  remedy  by  injunction,  that  a  violation 
of  a  naked  legal  right  of  property  Is  threatened,  lliere  must  be  some  special 
ground  of  JnrlsdicdoD,  and,  where  an  injunction  is  the  final  relief  soughtt 
fhets  wliich  entitle  the  plaintill  to  this  romedj  most  he  averred  in  the  com- 
plaint and  ostaUbAiea  on  the  hearing.  The  complaint  In  this  case  is  bare  of 
any  facts  authorizing  final  relief  by  injunction.  It  Is  true  that  it  Is  alleged 
that  the  defendant,  by  the  use  of  the  shares,  has  been  enabled  to  a  great  ex- 
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tent  to  eontrbl  the  management  of  the  combination  In  the  taterett  of  the  Nevr 

York,  Lake  Erie  &  Great  Western  Hailwny  Company,  with  little  or  no  re- 
gard to  the  best  interests  of  the  couit>any  issuing  the  stiarea.  But  there  are 
no  ftictB  supporting  this  allegation,  nor  is  It  averred  that  the  interests  of  the 
latter  company  have  been  prejudiced,  or  that  the  value  of  the  shares  has 
been  impaired  bf  the  acts  of  the  defendant  So,  also,  it  is  alleged  that  it  is 
greatly  against  the  plafntUPiB  Interest  as  a  shareholder  to  permit  tlM  defiend« 
ant  to  vote  upon  the  shares,  and  that  the  plaintiff  will  suffer  great  and  irrep- 
arable Injury,  if  the  defendant  is  permitted  to  do  so.  But  no  facts  justify- 
ing these  ooBcluslons  are  stated,  and  tiie  mere  allegatton  of  w^Unm  or  irrep- 
arable  Injury,  apprehended  or  threatened,  not  supported  by  fBCti  OT  dvCQlll^ 
stances  tending  to  justify  it,  Is  clearly  InsufficieDt" 

See,  also,  Gamble  v.  Queens  County  Trust  Co.,  123  N.  Y.  91,  25 
N.  E.  201,  9  L.  R.  A.  527;  Colby  v.  Equitable  Trust  Co.,  124  App. 
Div.  262.  108  N.  Y.  Supp.  978,  affirmed  192  N.  Y.  535.  84  N.  E. 
nil ;  Flynn  v.  Brooklyn  City  R.  R.  Co..  158  N.  Y.  493,  53  N.  E.  520. 

And  that  principle  has  been  uniformly  followed  in  this  court  and 
in  the  Court  of  Appeals.  It  is  clear  that  neither  in  the  complaint 
ill  this  action  nor  in  the  evidence  submittedl  to  the  Special  Term  was 
there  allegation  or  proof  that  this  transfer  to  the  New  Haven  Com- 
pany has  caused  or  could  cause  any  injury  to  the  plaintiffs  or  otlier 
minority  stockholders,  except  so  far  as  such  a  transfer  would  injure 
the  corporation  and  thus  indirectly  depreciate  the  value  of  the  plain- 
tiffs' stock.  In  fact,  Mr.  Justice  LAUGHLIN'S  opinion  conclusively 
establishes  that  in  this  case  the  plaintiffs  have  sustained  and  can  sus- 
tain no  damage  by  reason  of  the  transfer  of  the  Rutland  stock  to  the 
New  Haven  Company,  so  far  as  it  has  been  completed,  or  by  the 
contemplated  transfer  of  the  remainder  of  the  stock  owned  by  the 
New  York  Central  Company,  unless,  indeed,  the  plaintiffs  have  been 
damaged  by  the  refusal  of  the  Public  Service  Commission  to  compel 
the  New  Haven  Company  to  purchase  the  plaimifTs'  stock  for  the 
same  price  that  the  defendant  New  Haven  Company  paid  the  New 
York  Central  Company,  a  damage  which  I  think  will  be  conceded  can- 
not be  the  basis  of  an  injunction  to  restrain  the  New  York  Central 
Company  from  selling,  or  the  New  Haven  Company  from  buying,  the 
stock  at  a  price  which  the  parties  may  agree  to.  There  is  no  alle- 
gation that  the  plaintiffs'  ?tock  lias  decreased  in  value  by  reason  of 
this  sale  of  the  New  York  Central's  holdings,  and  an  allegation  as  to 
the  method  by  which  the  New  York  Central  Company  has  decreased 
the  value  of  the  plaintiffs*  stock  by  virtue  of  its  management  of  the 
Rutland  Company  would  tend  to  show  that  it  was  a  distinct  advan- 
tage to  the  plaintiffs,  as  stockholders  of  the  Rutland  Company,  to  have 
the  management  changed,  so  that  such  discrimination  against  the  Rut- 
land Company  should  not  be  continued.  Applying,  therefore,  the 
principle  that  has  been  established  and  uniformly  applied  in  this  state 
for  many  years,  it  would  seem  clear  that  plaintiffs  neither  alleged  in 
the  complaint  nor  submitted  proof  by  affidavit  which  would  justify 
the  court  in  restraining  the  owner  of  the  stock  of  the  railroad  from 
selling  it  to  whom  it  pleased  and  at  any  price  tlie  purchaser  would 
agree  to  pay. 

We  have,  however,  the  allegation  upon  which  the  plaintiffs  seem 
to  lay  great  stress,  and  upon  which,  as  I  understand  Mr,  Justice 
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IfAUGHLIN'S  opinion,  he  concluded  that  the  plaintiffo  are  entitled 
to  an  injunction:   That  this  transfer  will  involve  in  some  way  a 

violation  of  the  statute  of  the  United  States  known  as  the  Sherman 
Act.  The  first  section  of  the  Sherman  Act  makes  every  contract,  com- 
bination in  the  form  of  trust  or  otherwise,  or  conspiracy  in  restraint 
of  trade  or  commerce  among  tlie  several  states  or  with  foreign  nations 
illegal,  and  section  2  provides  that  every  person  who  shau  monopo- 
lize, or  attempt  to  monopolize,  or  combine  or  conspire  with  any  other 
person  or  persons  to  monopolize,  any  part  of  the  trade  or  commerce 
among  the  several  states  or  with  foreign  nations  shall  be  deemed  guilty 
of  a  misdemeanor.  And  it  is  alleged  that  this  sale  of  the  New  York 
Centra!  Company  to  the  New  Haven  Company  is  a  contract,  com- 
bination, or  conspiracy  in  restraint  of  tradle  or  commerce  and  is  there- 
fore illegal.  The  Supreme  Court  of  the  United  States  has  lately  ar- 
rived at  a  comprehensive  construction  of  the  meaning  of  these  pro- 
visions in  the  Standard  Oil  Case,  221  U.  S.  1,  31  Sup.  Ct  502,  55 
L.  Ed.  619.  34  L.  R.  A.  (N.  S.)  834,  and  in  U.  S.  v.  American  To- 
bacco Co.,  221  U.  S.  106,  31  Sup.  Ct,  632,  55  L.  Ed.  663. 

It  is  mmecessary  that  we  should  attempt  to  determine  whether  or 
not  these  contracts  are  a  violation  of  this  statute,  or  that  the  sale  of 
this  stock  by  the  New  York  Central  Company  would  be  a  part  of 
or  the  carrying  out  of  an  illegal  contract;  for  it  appears  to  me 
dear  that  a  violation  of  this  statute  by  the  New  York  Central  Com- 
pany or  the  New  York,  New  Haven  &  Hartford  Railroad  Company 
gives  to  the  plaintiffs  as  stockholders  of  the  Rutland  Railroad  Com- 
pany no  right  of  action  to  enforce  this  statute.  We  may  assume, 
without  deciding,  that  the  Rutland  Railroad  Company,  whose  stock 
is  bein^  transferred  in  pursuance  of  an  agreement  which  is  ill^l 
and  void  under  this  statute,  would  have  a  right  to  enjoin  a  transfer 
of  control  which  would  be  necessary  to  carry  into  effect  the  void  agree- 
ment, although  it  is  difficult  to  understand  how  the  Rutland  Com- 
pany could  be  affected  injuriously  or  otherwise  because  two  of  its 
stockholders  have  entered  into  an  agreement  which  the  law  of  the 
land  has  declared  to  be  illegal  and  which  makes  those  taking  part  in  it 
guilty  of  a  crime.  It  is  not  alleged  that  the  Rutland  Company  is  a 
party  in  any  way  to  the  contract.  Two  of  its  stockh.olders  have  en- 
tered into  what  is  claimed  to  be  an  illcf.,^!  contract,  and  if  they  have 
violated  the  law  the  parties  to  the  contract  are  those  who  must  bear 
the  penalty.  There  is  nothing  in  the  law,  and  nothing  is  suggested,  to 
show  that  the  Rutland  Railroad  Company  would  be  subject  to  any 
penalty  because  of  the  making  of  this  contract  by  two  of  its  stock- 
holders. Its  right  to  exercise  its  franchise  could  not  possibly  be  af- 
fected, the  corporate  existence  could  not  be  threatened,  and  no  in- 
jury could  possibl)r  be  inflicted  upon  it. 

But,  even  assuming  that  the  Rutland  Railroad  Company  would  have 
a  cause  of  action,  each  of  its  stockholders  certainly  would  not  have. 
No  act  of  the  New  York  Central  Company  and  the  New  Haven  Com- 
pany could  f>ossibly  impose  any  liability  upon  the  minority  stockliold- 
ers  protesting  against  the  action  of  the  majority  stockliolders  in  sell- 
it^  its  stock.  These  plaintiffs  occupied  no  other  rdation  to  this  trans- 
fer of  stock  by  the  New  York  Central  Company  to  the  New  Haven 
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Company  than  did  any  other  citizen  whose  interest  it  is  to  see  to  it 

that  the  laws  arc  maintained.  If  this  contract  and  transfer  is  a  vio- 
lation of  the  Sl^erman  Act,  the  remedy  is  an  action  by  the  federal 
autliorities  to  enforce  the  federal  laws.  Certainly  the  Supreme  Court 
of  the  state  of  New  York  lias  no  power  to  impose  a  penalty  upon  ei- 
ther of  these  railroajd  companies  or  tiieir  officers  or  directors  who  have 
united  in  this  contract  for  a  violation  of  the  Sherman  Act.  This  court 
could  not  indict  or  punish  these  defendants  for  any  violation  of  its 
provisions;  nor  could  it  enforce  any  right  which  was  violated  by  the 
Sherman  Act,  as  no  power  is  given  by  Uiat  act  to  the  state  courts  to 
enforce  it  or  to  prevent  by  injunction  or  otherwise  its  violation.  And 
certainly,  applying  the' rule  before  stated,  which  is  the  settled  law  of 
this  state  as  to  the  cases  in  which  a  minority  stockholder  will  be 
allowed  to  apply  to  the  court  for  relief  as  against  a  majority  stock- 
holder, there  is  nothing  either  alleged  or  proved  in  this  case  that 
would  make  a  violation  of  a  federal  statute  by  the  New  York  Cen- 
tral Railroad  Company  or  the  New  York,  New  Haven  &  Hartford 
Railroad  Company  a  ground  of  action  for  any  relief  in  the  courts  of 
this  state.  An  examination  of  all  the  authorities  cited  by  the  learned 
counsel  for  the  plaintiffs  on  this  question  would  only  extend  this 
opinion.  They  have  all  been  examined,  but  none  of  them  are  authori- 
ties against  the  proposition  controlling  upon  this  court  whidi  is  the 
settled  law  of  this  state,  and  by  that  it  seems  to  me  dear  that  the 
plaintiffs  have  no  cause  of  action. 

The  order  appealed  from  must  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  denied,  with  $10  costs. 

SCOTT,  J.,  concurs. 

DOWLING,  J.  I  concur  in  the  result  reached,  upon  the  ground 
that  the  plaintiffs  cannot  maintain  this  action,  nor  obtain  the  relief 
which  they  seek,  not  having  alleged  any  damages  sustained  by  them, 
as  distinguished  from  those  sustained  by  the  corporation. 

LAIJGIILIN,  J.  (dis-cnling).  The  plaintiffs  own  1,349  shares  of 
the  capital  stock  of  the  Rutland  Railroad  Company,  for  brevity  here- 
inafter referred  to  as  the  "Rutland  Company,"  a  corporation  organized 
under  the  laws  of  New  York  and  Vermont;  and  they  bring  this  ac* 
tion  in  behalf  of  themselves  and  all  other  stocldiolders  of  the  Rutland 
Company  similarly  situated,  and  they  claim  to  represent  directly  6,151 
shares  and  indircctlv  15.000  additional  ?liarc«;  of  the  capital  stock. 
The  outstanding  capital  stock  of  the  Rutland  Company  is  90,000  shares. 
The  New  York  Central  tSc  Hudson  River  Railroad  Company,  which 
will  be  referred  to  as  the  "Central  Company."  in  1905  acquired  stock 
control  of  the  Rutland  Company  by  the  purchase  of  47,041  shares  of 
the  capital  stock:  and  in  February,  1911,  it  transferred  one-half  of 
this  stock  to  the  Xew  York.  New  Haven  (S:  Hartford  Railroad  Com- 
pany, which  will  be  referred  to  as  the  "New  Haven  Company,"  and 
thereupon  three  of  the  directors  of  the  Rutland  Company,  theretofore 
elected  to  represent  the  Central  Company,  resigned,  and  three  directors 
of  the  New  Haven  Company,  one  of  whom  was  its  president,  were 
elected  to  succeed  tliem.   The  Central  Company,  since  it  obtained 
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stock  control  of  the  Rutland  Company,  has  controlled  its  policy  and 
business.  The  plaintiffs  charge,  in  effect,  that  the  Central  and  New 
Haven  Companies  entered  into  a  conspiracy  to  stifle  competition  and 
to  obtain  a  monopoly  of  the  transportation  business  in  the  territory 
in- question,  to  the  detriment  of  ihc  Rutlrnui  Company,  the  control  of 
which  will  pass  to  the  New  Haven  Company,  a  rival,  parallel,  and 
competing  line,  by  the  transfer  of  the  remaining  shares  of  Rutland 
Company  stock  held  by  the  Central  Company,  unless  the  transfer 
thereof  shall  be  enjoined,  and  that  the  transfer  and  threatened  trans- 
fer of  sudi  stock  by  the  Central  Company  is  a  violation  of  the  duty 
it  owes,  as  the  owner  of  the  majority  of  the  stock,  to  the  stockholders 
of  the  Rutland  Company,  and  in  violation  of  the  Sherman  Act,  so 
called,  being  an  act  of  Congress  of  July  2,  1890.  entitled  "An  act  to 
protect  trade  and  commerce  from  utdawful  restraints  and  monopolies/' 
section  1  of  which  deckres  that: 

"Brerj  contract,  combination  in  the  form  of  a  trust  or  otherwise,  or  con- 
spiracy In  restraint  of  commerce  among  the  e^vezal  states,   *    *    *"  U 

iUegal. 

And  section  2  of  which  provides  that: 

"Every  person  wUu  biiull  mouopoUsse,  or  attouipt  to  monopolize,  or  combine 
«r  conqplre  yritb.  any  other  person  or  persons  to  monopolise,  any  part  of  tbe 
trade  or  comDeroe  among  the  several  states  •  *  •  is  gollty  of  a  mlade- 

ineauor.*' 

It  is  alleged  that  the  laws  of  Vermont  prohibit  any  stockholder  from 
votinj^  on  more  than  10  per  cent,  of  the  capital  stock  of  the  company, 
and,  in  the  event  that  the  transfer  is  not  enjoined,  an  injunction  against 
the  New  Haven  Company  and  the  Rutland  Compan\-  is  prayed  for, 
limiting  the  voting  power  of  the  New  Haven  Company  accordingly. 
It  woiud  not  be  proper  to  express  an  opinion  on  the  merits  with  re- 
ipect  to  the  controverted  facts  at  this  time;  but  the  decision  of  the 
appeal  requires  that  the  material  facts  alleged  and  supported  by  af- 
fidavits, even  though  controverted,  be  stated,  for  on  the  sufficiency 
thereof  to  present  a  prima  facie  case  depends  the  right  of  the  plaintiffs 
to  have  the  injunction  continued. 

Tht  plaintiffs  allege  that  the  Rutland  Company  owns  and  operates 
a  ra  Iroad  extending  from  Ogdensbnrg,  N.  Y.,  to  Alburgh,  Rutland, 
and  Fellows  Falls,  Vt..  with  branches  extending  to  Chatham  and  White 
Creek,  N.  Y.;  that  it  owns  all  the  capital  stock  of  the  Rutland  St 
Noyan  Railway  Company,  which  owns  and  operates  a  short  line  from 
Albiinh  to  Noyan  Junction,  near  the  Canadian  line,  and  thereby  con- 
trols tnat  company;  that  it  has  trackage  agreements  with  the  Quebec, 
Montreal  &  Southern  Railway  Company  and  the  Canadian  Pacific 
Railway  Company,  under  which  it  runs  and  has  the  right  to  run  its 
own  trains  over  said  lines  between  Noyan  Junction,  Iberville  Junction, 
sod  Montreal;  that  it  owns  all  the  capital  stock  of  the  Rutland  Tran- 
sit Coiaptmj,  which  is  a  duly  authorized  common  carrier  of  passengers 
and  freight  by  steamboats,  and  owns  and  operates  a  line  of  steamboats 
plying  between  Ogdensbnrg  and  Chicago  and  intermediate  points,  and 
ihcreby  controls  the  business  of  that  line;  that  at  Bellows  Falls  it  con- 
nects with  a  line  of  railroad  controlled  and  operated  by  the  Boston 
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&  Maine  Railroad,  extending  to  Boston ;  that  between  White  Creek 
and  Troy,  by  virtue  of  trackage  i  iglns,  it  operates  trains,  and  at  Troy 

connects  with  railroad  lines  to  New  York,  and  with  water  transporta- 
tion on  the  Hudson  river;  that  the  Central  Cjjinpany  owns  and  oper- 
ates a  railroad  line  between  New  York  and  Buffalo,  via  Albany,  Troy, 
and  intermediate  points,  and  owns  and  operates,  through  stock  control 
or  leases,  various  other  railroads  traversing  the  -states  of  New  York, 
Pennsylvania,  Ohio,  Indiana,  Illinois,  and  Michigan,  and  between  Buf- 
falo, Detroit,  and  Chicago  and  intermediate  points,  and  between  Buf- 
falo and  Montreal,  and  the  Western  Transit  Company,  which  operates 
steamboats  on  tlie  Great  Lakes  as  a  common  carrier  of  passengers 
and  freight,  and  owns  and  operates  the  Boston  &  Albany  Railroad 
Company  by  virtue  of  a  lease  for  999  years,  made  July  1,  1900,  and 
that  the  Boston  8c  Albany  extends  from  Boston  to  Albany,  passing 
through  Worcester,  Springfield,  and  Pittsfield,  which  are  reached  by 
lines  connecting  with  the  Rutland  Company ;  that  the  New  Haven 
Company  is  a  corporation  organized  and  existing  under  the  laws  of  Con- 
necticut, Massachusetts,  and  Rhode  Island,  and  owns  and  operates  vari- 
ous lines  of  railroad  from  New  York  to  New  London,  New  Haven, 
Bridgeport,  Providence,  Hartford,  Pittsfield,  W^orcester,  Springfield, 
and  I  oston.and  intermediate  points,  and  owns  and  controls  a  majority 
of  the  capital  stock  of  the  Boston  Railroad  Holding  Company,  which 
through  majority  stock  ownership  controls  the  Boston  &  Maine  Rail- 
road Company,  which  by  virtue  of  agreements  and  leases  and  stock  own- 
ership owns  and  controls  the  Ccumecticut  River  Railroad  Company, 
which  through  stock  ownership  owns  and  controls  the  Vermont  Valley 
Railmad  Company;  that  the  I'oston  «S:  Maine  Company  owns  and  con- 
trols and  operates  a  large  system  of  railroads  in  Massachusetts,  Maine, 
New  Hampshire,  Vermont,  and  New  York,  extending  to  Portland 
and  Bangor  on  the  Atlantic  coast,  to  White  River  Junction,  Vt.,  and 
there  connects  with  the  Central  Vermont  Railroad,  extending  to  East 
Swanton,  where  connection  is  made  with  the  Grand  Trunk  Railway, 
extending  to  Iberville  Junction,  Montreal,  and  other  points  in  Canada; 
that  tlic  Boston  8l  Maine  also  owns  and  operates  a  line  extending  to 
Newport,  Vt.,  where  connection  is  made  with  the  Canadian  Pacific  for 
Iberville  Junction,  Montreal,  and  other  Canadian  points,  and  also  owns 
and  operates  a  line  extending  from  Bellows  Falls  to  Windsor,  where 
connection  is  made  with  the  Central  Vermont  for  Burlington,  Vt., 
which  is  on  the  Rutland  litie,  and  with  East  Swanton,  wlicrc  con- 
nection is  made  with  the  Grand  Trunk  for  Iberville  Junction  and 
Montreal  and  other  points;  that  the  Boston  &  Albany  owns  and  con- 
trols the  Fitchburg  Railroad,  extending  from  Boston  to  Troy  and  Rot- 
terdam Junction,  and  owns  and  operates  a  line  from  Windsor,  Vt.,  to 
Springfield,  where  connection  is  made  with  the  New  Haven  Company's 
Hne  extending  to  New  York ;  that  the  New  York,  Ontario  &  Western 
Railway  Company  owns  in  its  own  right,  or  by  stock  control,  or  leases 
and  operates,  a  railroad  between  Cornwall,  on  the  Hudson  river,  and 
Oswego,  on  T.ake  Ontario,  extending  to  various  points  in  Central  and 
Southern  Xcw  York  and  Northern  Pennsylvania,  and  touching  King- 
ston, Utica,  Rome,  and  Oneida,  and  operates  its  freight  and  passenger 
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trains  over  the  West  Shore  Railroad  from  Cornwall  to  Weehawken, 
N.  J.,  under  a  lease  which  continues  until  the  year  2089 ;  that  in  1904 
the  New  Haven  Company  acquired  a  controlling  interest  in  the  stock 
of  said  New  York,  Ontario  &  Western  Railroad  Company,  and  has 
ever  since  elected  the  directors  thereof,  and  has  thereby  dominated 
and  controlled  the  business  and  affairs  of  said  company;  that  in  Jan- 
uary, 1905,  tlie  Central  Company  acquired  stock  control  of  the  Rutland 
Company,  and  has  ever  since  elected  its  directors,  and  has  thereby 
dominated  and  controlled  its  business  aflFatrs;  that  the  Rutland  Com- 
pany and  the  New  Haven  Company  have  owned,  controlled,  and  oper- 
ated, and  own,  control,  and  operate,  two  separate,  parallel,  and  com- 
peting lines ;  that  they  are  competing  and  parallel  lines  among  other 
respects,  in  that  there  are  four  parallel  and  competing  lines  between 
Iberville  Junction  and  Montreal  and  other  Canadian  points  on  the 
north,  and  Boston  on  the  south,  viz. :  (1)  The  Boston  &  Maine  Rail- 
road Company  and  the  Rutland  Company  from  Bellows  Falls  and  the 
latter's  Canadian  connections ;  (2)  via  Boston  &  Albany  Railroad,  con- 
trolled by  the  Central  Company,  and  the  Rutland  Railroad  from  Chat- 
ham and  its  Canadian  connections ;  (3)  via  Boston  &  Maine  Railroad 
to  White  River  Juncticm,  thence  via  Central  Vermont  Railroad  and  the 
Grand  Trunk  Railway  which  controls  it;  (4)  via  Boston  &  Maine  to 
Newport,  Vt.,  and  thence  by  Canadian  Pacific — which  four  lines  have 
for  some  years  past  been  in  active  competition  in  freight  and  passenger 
trafHc,  including  coastwise,  interstate,  and  foreign  commerce ;  that  the 
Rutland  Company's  line  from  Bellows  Falls  to  Burlin^on,  Vt,  is  par- 
alld  with,  and  is  and  has  been  competing  with,  the  line  between  said 
points  over  the  Boston  &  Maine  and  Central  Vermont  Railroads;  that 
the  Rutland  Company's  two  lines  formed  by  its  own  road  and  its 
Canadian  connections  on  the  north,  from  Montreal,  via  White  Creek 
Junction,  Troy,  and  the  Central  Railroad,  to  New  York,  and  from 
Montreal,  via  Chatham  and  the  Harlem  Railroad,  to  New  York,  are, 
and  for  some  years  past  have  been,  parallel  and  competing  lines  with 
the  New  Haven  line  from  New  York  to  Montreal,  via  Windsor,  Vt., 
and  the  Central  Vermont  and  Grand  Trunk  Railroads;  that  a  differen- 
tial line,  so  called,  extending  from  Boston  via  tlie  Boston  &  Albany 
to  Chatham  and  the  Rutland  Railroad  to  Ogdensburg  and  the  Great 
Lakes  via  the  Rutland  Transit  Company's  steamboats,  or  to  Norwood 
and  thence  westerly  by  the  Central  Railroad,  is  and  for  some  years 
past  has  been  a  parallel  and  corn]ieling  line  with  the  differential  lines 
from  Boston  via  the  Boston  &  Maine  to  Newport  or  White  River 
Juncticm  and  the  Canadian  Pacific  and  Grand  Trunk  Railroads  to 
the  Great  Lakes  and  other  Western  points,  and  is  and  has  been  a  par- 
allel and  competing  line  with  the  line  from  Boston  via  the  New  Haven 
Railroad  and  the  New  York,  Ontario  &  Western  and  the  Great  Lakes. 
It  is  also  alleged  that  the  Fitchburg  Railroad,  controlled  by  the  New 
Haven  Company,  has  been  and  is  parallel  and  competing  with  the  Bos- 
ton &  Albany  between  Boston  and  Troy  and  Rotterdam  Junction  and 
Albany. 

The  plaintiffs  further  allege  that  prior  to  the  16th  day  of  Febru- 
asy,  1911,  the  Central  and  New  Haven  Companies,  contriving  and 
intending  unlawfully  to  restrain  trade  and  commerce  within  and  among 
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the  several  states  and  between  the  states  and  foreign  countries  here- 
tofore carried  on  by  them  and  by  the  Rutland  Company,  and  to 

monopolize  such  trade  and  commerce,  and  to  prevent  competition  be- 
tween said  railroads,  entered  into  an  unlawful  combination  and  con- 
spiracy with  the  Rutland  Conij)any,  its  directors,  and  others  to  de- 
stroy competition  between  the  Boston  &  Albany  Railroad,  controlled 
by  the  Central  Company,  and  the  Fitchburg  Railroad,  controlled  by 
the  New  Haven  Company,  "to  effect  a  virtual  consolidation  of  the 
Rutland  Company. and  the  New  Haven  Company,"  and  for  the  pur- 
poses aforesaid  and  to  that  end  contcnii)latcd  havinc^  the  Central  Com- 
pany transfer  to  the  New  Haven  Company  a  controlling  interest  in 
the  capital  stock  of  the  Rutland  Company,  then  held  by  the  Central 
Company,  consisting  of  47,041  shares,  to  enable  the  New  Haven 
Company  to  elect  and  control  the  directors  of  the  Rutland  Company, 
and  to  share  equally  the  profits  arising  from  the  operation  of  the 
Boston  &  Albany  Company,  and  to  divide  the  losses,  if  any,  there- 
from, and  on  the  said  last-mentioned  dav  entered  into  a  contract  in 
writing  for  the  suppression  of  competition  between  the  Boston  & 
Albany  division  of  the  Central  Railroad  and  the  Fitchbuig  division 
of  tiie  New  Haven  Railroad,  and  to  share  the  profits  and  divide  the 
losses  of  operation  of  the  Boston  &  Albany  Company  as  partners,  tfie 
agreement  to  take  cfTcot  July  1,  1911.  and  to  continue  for  10  years, 
after  which  period  it  was  to  be  terminable  by  either  party  on  one 
year's  notice,  and  for  the  transfer  of  one-half  of  the  Central  Com- 
pany's holdings  of  capital  stock  in  the  Rutland  Company  at  $105 
per  share;  •that  the  stock  was  transferred  pursuant  to  said  a^eement, 
and  thereupon,  in  furtherance  of  said  combination  and  conspiracy»  the 
New  Haven  Company  caused  its  president  and  director  and  two  oth- 
ers of  its  directors  to  be  elected  direclors  of  the  Rutland  Company, 
and  that  ever  since  the  Central  and  New  Haven  Companies  have  acted 
in  the  premises  in  furtherance  of  said  conspiracy,  and  on  the  27th 
day  of  December,  1911,  the  executive  committee  of  the  Central  Com- 
pany, in  further  consummation  thereof,  adopted  a  resolution  author- 
izing the  president  of  the  company  to  sell  one-half  of  its  holdincf  in 
the  capital  stock  of  the  Rutland  Company,  with  a  note  of  the  Rut- 
land Company,  and  the  rights  and  interests  of  the  Western  Transit 
Company  in  certain  contracts  between  it  and  the  Rutland  Transit 
Company  relating  to  six  steel  steamers  then  in  service  on  the  Great 
Lakes,  which  rights  and  interests  the  president  of  the  New  Haven 
Company  was  authorized  to  acquire  for  a  price  not  less  than  $3,632,- 
332.79,  and  to  divide  the  proceeds  between  the  Central  Company  and 


that  this  resolution  specified  no  purchaser,  but  immediately  prior  to 
its  adoption  a  resolution  adopted  by  the  same  board  on  November  20, 

1911,  which  authorized  this  sale  at  the  same  price  to  the  New  Eng- 
land Navigation  Company,  was  rescinded;  that  on  the  21st  day  of 
November,  1911,  the  executive  conunittec  of  the  board  of  directors 
of  the  New  England  Navigation  Company,  the  stock  of  which  was 
all  owned  by  the  New  Haven  Company,  adopted  a  resolution  to  pur- 
chase this  stock,  the  note,  and  rights  and  interests  in  the  steamers 


the  Western  Transit  Com 


rding  to  their  respective  interests ; 
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for  the  ooosidenitioii  spedded  in  said  resc^utioii  adopted  and  re- 
scinded by  the  executive  committee  of  the  board  of  directors  of  the 

Central  Company;  that  said  companies  tlireaten  and  intend  to  con- 
summate the  transfer  of  the  property  mentioned  in  said  resolutions, 
and  unlawfully  to  suppress  and  destroy  competition  between  each 
other  and  the  New  Haven  Company  and  the  Rutkuid  Company; 
that  in  violation  of  the  laws  of  Vermont,  which  require  that  a  ma- 
jority of  the  directors  shall  be  residents  of  that  state,  and  provide 
that  no  stockholder  shall  be  entitled  to  vote  more  than  10  per  cent, 
of  the  capital  stock  of  the  company,  the  Central  and  New  Haven 
Companies,  at  the  annual  election  of  directors  of  tiie  Rutland  Com- 
pany held  in  October,  1911,  voted  all  of  the  stock,  which  had  been 
previously  held  by  the  Central  Company,  and  elected  a  board  of 
directors,  the  majority  of  whom  were  not  residents  of  Vermont ; 
that  the  New  Haven  Company  has  caused  the  otlkcs  of  general  su- 
perintendent and  chief  engineer  and  other  ofiicers  of  the  Rutland 
Company  to  be  filled  by  its  olficers  and  nominees,  and  has  practically 
taken  charge  of  the  affairs  of  the  Rutland  Company,  and  threatens 
and  intends  to  vote  all  of  said  stock,  and  to  deprive  the  minority 
stockholders  of  a  just  and  legal  vote  in  the  election  of  directors,  and 
"to  maintain  and  perpetuate  an  illegal  control  and  domination  of  all 
of  the  business  and  afi^airs  of  the  Rutland  Company,"  and  threatens 
to  "conduct  all  the  business  and  affairs  of  the  Rutland  Company  for 
the  sole  benefit  and  profit  of  the  New  Haven  Company  and  in  viola- 
tion of  the  rights  of  the  minority  stockholders,  and  will  continue  to 
exercise  the  above-mentioned  unlawful  domination  and  control  over 
the  atiairs  of  the  Rutland  Company,  and  will  continue  to  suppress 
and  throttle  competition  on  the  part  of  the  Rutland  Company  both 
with  the  New  Haven  Compai^y  and  with  the  New  York  Central  Com- 
pany, all  to  the  great  and  irreparable  damage  of  the  Rutland  Com- 
pany, and  particularly  the  minority  stockholders  thereof,"  and  will 
do  so  unless  restrained  by  the  court,  and  that  the  directors  of  the 
Rutland  Company  threaten  to,  and  will,  unless  enjoined,  assist  in 
carrying  out  the  terms  of  said  unlawful  combination  and  conspiracy, 
and  to  permit  the  Rutland  Company  to  be  managed  and  controlled 
and  its  business  carried  on  by  the  directors  so  illegally  elected,  "and 
will  permit  all  competition  between  the  Rutland  Company  and  the 
New  Haven  Company  to  be  suppressed,  and  will  by  the  foregoing 
means  render  the  charter  of  the  Rutland  Company  subject  to  for- 
feiture, and  the  company  subject  to  the  pains  and  penalties  pre- 
scribed by  said  'act  to  protect  trade  and  commerce  from  unlawful 
restraints  and  monopolies/  "  and  will  do  so  unless  restrained  by  the 
court;  that  said  acts  are  ultra  vires  of  the  Rutland  Company  and 
are  contrary  to  the  laws  of  Vermont  and  New  York  and  to  the  act 
of  Congress  known  as  the  Sherman  Act. 

The  prayer  for  relief,  so  far  as  material  to  the  decision,  is  that  the 
Rutland  Company,  its  directors,  officers,  and  agents,  be  enjoined  from 
registering  on  its  books  any  transfer  of  said  stock  pursuant  to  said 
agreement,  and  from  permitting  either  company  to  vote  thereon,  and 
from  permitting  any  stockholder  of  the  Rutland  Company  to  vote 
139  N.Y.a— A 
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more  than  10  per  cent  of  the  capital  stock,  and  from  tecogniang  said 
transfers  of  the  Rutland  Company's  stock,  and  from  dcnng  any  act 

or  thing  in  furtherance  of  said  unlawful  comhination  and  conspiracy, 
and  that  the  Central  and  New  Haven  Companies  be  enjoined  from 
further  consummating  said  contract,  and  from  voting  said  stock,  and 
doing  any  act  or  thing  in  furtherance  of  said  combination  and  con- 
spiracy, and  that  the  transfer  of  said  stock  by  the  Central  Company 
to  the  New  Haven  Company,  in  so  far  as  it  has  been  consummatedt 
be  annulled,  and  that  an  injunction  pendente  lite  be  granted. 

The  affidavits  and  evidence  presented  by  the  respondents  tend  to 
sustain  all  of  the  material  allegations  of  the  complaint,  and  tend  to 
show  that  the  Rutland  Company,  with  its  rights  to  operate  its  trains 
over  other  lines  as  aforesaid,  and  the  New  Haven  Company  are  ac- 
tually and  potentially  competitors  for  interstate  trade  and  commerce 
from  New  England  and  Atlantic  coast  points  to  the  Great  Lakes  and 
ports  thereon  and  other  points,  as  well  as  for  such  trade  and  com- 
merce between  most  of  the  New  England  states  and  Canada.  The 
moving  papers  further  show  that  the  market  value  of  tile  stodc  of 
the  Rutland  Company  is  only  $40  per  share,  and  that  President  Mel- 
len,  of  the  New  Haven  Company,  considers  that  for  the  purpose  of 
enabling^  hh  company  to  control  the  Rutland  Company  a  bare  control- 
ling interest  in  the  stock  is  worth  $105  per  share,  and  that  he  regards 
it  as  the  right  of  one  corporation,  thus  having  stock  control  of  an- 
other, to  dispose  of  such  stock  control  as  may  seem  best  for  its  own 
interests,  and  that  he  testified  before  the  Public  Service  Commission 
that  the  purchase  of  this  stock  "was  bom  of  a  desire  to  help  the  B. 
&  M.".  (meaning  the  Boston  and  Maine,  which  is  controlled  by  the 
New  Haven  Company)  particularly,  and  the  New  Haven  Company 
"somewhat,  but  less."  It  furtlier  appears  that  officers  of  the  New 
Haven  Company  admitted  before  the  Public  Service  Commission  that 
the  Rutland  and  New  Haven  Companies  compete  and  are  parallel  to 
some  extent.  Mr.  Mellen  and  other  officers  of  the  New  Haven  Com- 
pany also  testified  that  the  interests  of  the  New  Haven  Company  in 
operating  the  Rutland  Company  with  respect  to  developing  the  busi- 
ness of  the  Rutland  Company  are  not  in  conflict,  and  that  while  it 
would  b^  possible  for  the  New  Haven  Company,  through  this  stock 
control,  to  divert  business  from  the  Rutland  Company  to  a  large  ex- 
tent, such  is  not  its  intention. 

But  the  respondents  have  a  right  to  expect  that,  in  determining 
whether  the  temporary  injunction  should  be  vacated,  the  court  will 
take  the  most  favorable  view  to  them  of  the  affidavits  and  testimony 
and  admissions  of  the  officers  of  the  appellants.  It  may  be  observed 
that  it  is  at  least  doubtful  whether  the  New  Haven  Company  would 
pay  nearly  three  times  the  market  value  of  this  stodc  for  the  purpose 
of  controlling  the  Rutland  Company,  unlc':';  it  is  to  obtain  some  ad^ 
vantage  thereby  at  the  expense  of  the  Rutland  Company.  The  re- 
spondents also  present  evidence  tending  to  show  that  the  New  Haven 
Company  is  rapidly  obtaining  a  monopoly  of  the  New  England  in- 
terstate and  international  trade  and  commerce. 

The  learned  counsel  for  the  appellants  contends  that  tins  case  falls 
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within  the  doctrincf  of  the  authorities  holding  that  the  cause  of  action, 
if  any,  is  in  the  corporatton,  and  can  only  be  maintained  by  a  stock- 
holder in  the  t^txt  of  the  corporation  upon  alleging,  as  a  basis  there- 
for, that  the  corporation,  on  demand  duly  made,  has  refused  to  bring 
the  action,  or  facts  showing  that  such  demand  would  be  futile.  The 
learned  counsel  for  the  respondents  does  not  endeavor  to  sustain  the 
action  as  one  In  fhe  right  of  the  corporation,  and  contends  that  it  is 
brought  in  the  individual  rights  of  the  plaintiffs  as  stockholders. 
Whether  the  action  is  brought  in  the  right  of  the  corporation  or  in 
the  individual  rights  of  the  stockholders  depends  upon  the  allegations 
of  the  complaint,  for  the  form  of  the  action  in  either  event  would  be 
the  same.  It  is  not  alleged  that  a  demand  was  made  upon  the  cor- 
poration to  bring  the  action;  bat  snch  demand  is  unnecessary,  if 
facts  are  alleged  from  which  it  appears  that  it  would  be  futile.  I 
am  of  opinion  that  such  facts  are  sufficiently  alleged  here;  for  the 
corporation  can  only  act  through  its  board  of  directors,  and  the  major- 
ity of  the  board  of  directors  represent  the  New  Haven  and  Central 
Companies,  and  it  is  in  effect  charged  that  they  entered  into  a  con- 
spiracy witii  those  companies  pursuant  to  which  the  transfer  of  stock 
sought  to  be  annulled  and  enjoined  has  been  made  or  is  threatened. 
As  I  view  the  case,  therefore,  if  a  good  cause  of  action  has  been 
pleaded  upon  either,  theory,  that  will  suffice  to  sustain  the  injunction. 

This  action  is  neither  brought  to  recover  damages  sustained  by  the 
corpor^jtion  nor  for  an  accounting  by  any  of  the  officers  of  the  coipo- 
ration  or  by  others.  The  plaintiffs  sue  to  enjoin  the  consummation 
of  threatened  illegal  acts  by  which  the  control  of  the  corporation  will 
be  turned  over  to  a  rival  competing  line,  which  will  be  permitted, 
through  its  ownership  of  a  majority  of  the  stock,  to  elect  and  con- 
trol the  board  of  directors,  and  dictate  the  policy  and  manage  the  af- 
fairs of  the  corporation  of  which  the  plaintiffs  are  minority  stock- 
holders ;  and  it  is  charged  that  sudi  acts  are  not  for  the  best  interest8> 
of  the  Rutland  Company,  and  are  designed  to  give  the  New  Haven 
Company  an  advantage  over  it,  and  that  such  will  be  their  effect,  and 
this  charge  is  fairly  substantiated.  The  plaintiffs  allege  that  they  will 
be  damaged  in  their  rights  as  stockholders,  upon  the  ground  that  the 
Rutland  Company  will  be  subjected  to  penaltiee  for  violations  of  the 
Sherman  Act,  and  that  its  earnings  will  be  depreciated  by  a  diversion 
of  its  business  to  the  New  Haven  Company  and  otherwise.  The  only 
acts  which  the  Rutland  Company  threatens  to  do,  which  it  is  alleged 
are  a  violation  of  tiie  plaintiffs'  rights  or  of  law,  are  the  recognition 
of  the  transfer  and  the  acceptance  of  the  surrender  of  the  stock,  and 
the  issuance  of  new  stock  to  the  New  Haven  Company,  and  the  recog- 
nition of  the  right  of  the  New  Haven  Company  to  vote  on  the  stock. 
It  is  not  apparent  how  those  acts  would  subject  the  Rutland  Company 
to  penalties  under  the  Sherman  Act,  even  though  the  transfer  of  the 
stock  by  the  Central  Company  to  the  New  Haven  Company  be  a  viola- 
tion thereof;  but,  however  that  may  be,  the  plaintiffs  would  not  be 
affected  by  the  damages  which  it  is  alleged  will  ensue,  excepting  as 
stockholders,  and  the  same  as  all  other  stockholders,  and  therefore, 
with  respect  to  those  matters,  the  cause  oi  action  would  be  vested 
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holders, excepting  in  the  right  of  the  corporation,  Niles  v.  N.  Y.  C 

&  H.  R.  R.  R.  Co.,  69  App.  Div.  144,  74  N.  Y.  Supp.  617,  affirmed 
176  N.  Y.  119,  68  N.  E.  142;  Flynn  v.  Brooklyn  Citv  R.  R.  Co.,  158 
N.  Y.  493,  53  N.  E.  520;  Howe  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co., 
142  App.  Div.  451,  126  N.  Y.  Supp.  1090;  Cook  on  Injunctions  (6th 
Ed.)  §§  644,  645,  646,  647,  662,  734,  738,  740;  High  on  Injunctions 
(4th  Ed.)  §1  1203.  1207,  1216,  1223a.  1224. 

In  Shawnee  Compress  Co.  v.  Anderson,  209  U.  S.  423,  28  Sup. 
Ct.  572,  52  L.  Ed.  865,  upon  which  counsel  for  the  respondents  re- 
lies as  authorizing  an  action  by  a  stockholder  in  his  own  right  for 
ajjir motive  relief  other  than  an  injunction,  the  form  in  which  tlie 
action  was  brought  was  not  considered  in  the  opinions  ddivmd  In 
the  Supreme  Court  of  tiie  United  States  or  in  the  report  of  the  opin- 
ion of  the  Supreme  Court  of  Oklahoma  (Anderson  v.  Shawnee  Com- 
press Co.,  17  Okl.  231,  87  Pac.  315,  15  L.  R.  A.  [N.  S.]  846),  and 
the  action  was  sustained  after  the  consutnmation  of  the  act  in  vio- 
lation of  the  Sherman  Act  and  a  lease  illegally  executed  was  annulled. 
In  this  jurisdiction,  unless  the  faet  that  the  execution  of  the  lease 
was  in  violation  of  the  express  provisions  of  the  statute  distinguishes 
it  from  other  cases,  that  action  could  only  have  been  maintained  by 
the  stockholder  in  the  ri^^ht  of  the  corporation.  Flynn  v.  Brooklyn 
City  R.  R,  Co.,  supra.  That  decision  is,  however,  authority  for  the 
action  based  solely  on  a  violation  of  the  Federal  statute ;  for,  if  equity 
would  afford  relief  on  that  ground  akme  pfUr  the  viaUiHan,  surely 
a  court  of  equity  can  stay  the  act  which  would  constitute  the  viola- 
tion. 

Section  7  of  the  Sherman  Act  is  as  follows: 

"Any  person  who  shall  be  Injured  In  thl*?  business  or  property  by  ony  other 
person  or  corporation  by  reason  of  anything  forbidden  or  declared  to  be 
tmlawfol  by  this  act  may  sue  therefor  in  any  Circuit  Oourt  of  1h»  U^ted 
States  In  the  District  in  which  the  defendant  resides  or  Is  fonnd.  without 
respect  to  the  amount  in  controversy,  and  shall  recover  threefold  the  damages 
Butatned  and  tbe  costs  of  solt,  Ineliidinff  a  reasonable  attorney's  fee." 

This  action  cannot  be  maintained  by  the  minority  stockholders  in 
their  own  riglit,  upon  the  theory  that  this  statute  would  give  them 
the  right  to  treble  damages,  and  that  the  remedy  at  law  would  be 
inadequate  owing  to  the  impossibility  of  proving  the  actual  damages. 
The  right  of  action  for  damages,  if  any,  would  be  in  the  corpora- 
tion, and  not  in  the  individual  stockholders.  It  cannot  be  maintained 
that  the  right  of  action  for  these  daniajres  is  ^ivcn  to  the  stockhold- 
ers. It  would  be  impossible  to  determine  each  stockholder's  propor- 
tionate interest,  and  it  would  be  an  unreasonable  construction  to  hold 
that  every  stockholder  could  recover  treble  damages,  based  on  the 
entire  damages  sustained  by  the  corporation.  It  is,  however,  I  think, 
the  settled  rule  that  if  the  threatened  act  soii2;ht  to  be  enjoined  be 
within  the  power  of  the  corporation,  so  that  pending  the  action  by 
the  stockholder  it  could  be  legally  consummated  or  ratified,  or  if  the 
acts  heui/e  been  consummated,  and  have  thereby  given  rise  to  a  cause 
of  action  m  favor  of  the  corporation  for  equitable  relief,  as,  for  in- 
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stance,  the  cancellation  of  a  contract  or  other  instrument,  then  the 
stockholder  can  only  sue  in  the  right  of  the  corporation ;  but,  where 
it  is  n&t  wHkiH  the  power  of  Hte  corporation  to  eonsummate  or  ratify 
the  threatewed  acts,  then  equUy  wul,  at  the  instance  of  a  minority  • 
stockholder,  suing  in  in  his  own  right  and  for  the  benefit  of  all  stock- 
holders similarly  situated,  grant  injunctive  relief.  Heath  et  al.  v. 
Erie  Ry.  et  al..  8  Blatchf.  347,  392,  393  ,  396,  400,  401,  406,  407, 
Feci.  Cas.  No.  6,306;  Zabriskie  v.  C,  C.  &  C.  Rd.  Co.,  23  How.  381- 
395,  16  Lw  Bd.  488;  Railway  Co.  v.  Allerton.  18  Wall.  233,  21  L.  £d. 
902;  Gamble  v.  Queens  Coiintv  Water  Co.,  123  N.  Y.  91,  25  N.  E. 
201,  9  L.  R.  A.  527;  Kent  v.  Quicksilver  Mining  Co.,  78  N.  Y.  159- 
188;  Davis  v.  Congregation  Tephila  Israel,  40  App.  Div.  424,  57 
N.  Y.  Supp.  1015,  and  cases  cited :  Currier  v.  N.  Y.,  W.  S.  &  Buf- 
falo R.  R.  Co.,  35  Hun,  355;  Fisk  v.  Ch.,  R.  I.  &  Pacific  R.  Co.,  36 
How.  Prac.  20;  Belmont  v.  Erie  Ry.  Co.,  52  Barb.  637;  Watson 
V.  Harlem  &  New  York  Navigation  Co.,  52  How.  Prac.  348;  Byrne 
V.  Schuyler  Elec.  F.  &  G.  Co.,  65  Conn.  336,  31  Atl.  833,  28  L.  R. 
A.  304;  Commissioners  of  Craven  v.  A.  &  H.  C.  R.  Co.,  77  N. 
C.  297;  Fletcher  v.  Alpena  Circuit  Judge,  136  Mich.  511,  99  N. 
W.  748;  Tomkinson  v.  Southeastern  Ry.  Co.,  L.  R.  35  Ch.  Div.  675; 
Green's  Brice  on  Ultra  Vires,  643;  High  on  Inj.  (4th  Ed.)  §§  1224- 
1226;  Langan  v.  Francklyn  (City  Ct.)  20  N.  Y.  Supp.  404.  See, 
also,  Colby  v.  Equitable  Trust  Co.,  124  App.  Div.  262,  108  N.  Y. 
Supp.  978.  affirmed  192  N.  Y.  535,  84  N.  E.  1111,  and  Mills  v. 
Central  Rd.  Co.,  41  N.  J.  Eq.  1,  2  AU.  453. 

In  Tomkinson  v.  Southeastern  Railway  Co.,  supra,  which  was  an 
action  a  stockholder  in  his  own  right  to  enjoin  an  illegal  disburse- 
ment of  corporate  funds,  the  court,  on  granting  the  injunction,  among 
other  things,  said: 

"T  have  no  doutit  that  it  Is  the  finfy  of  the  court  to  grant  an  Injunction  in 
this  case.  The  question,  as  the  Attorney  General  sald^  is  whether  the  act 
proposed  to  be  done  is  within  the  powm  of  tbe  railway  company,  or  outside 
its  powers.  If  it  Is  outside  its  powers,  it  is  now  perfectly  settled  that  any 
une  shareholder  may  come  to  this  court  and  say,  'This  compuuy  is  going  to 
do  an  act  which  is  beyond  Its  powers;  stop  It;*  and  the  eovrt  tbwenpon  lias 
no  diacretloii  in  the  mattw.** 

If  equity  will,  at  the  suit  of  a  stockholder  or  member  of  a  cor- 
poration in  his  own  right  and  without  showing  special  damages,  en- 
join threatened  acts  of  the  corporation  which  are  ultra  vires  or  oth- 
erwise illegal,  I  see  no  reason  on  principle  why  it  has  not  jurisdiction 
and  should  not  exercise  jurisdiction  to  enjoin  an  illegal  transfer  of 
a  majority  of  the  stock.  If  an  injunction  would  lie  in  such  circum- 
stances to  enjoin  the  issue  by  the  corporation  of  a  controlling  inter- 
est in  the  stock  in  violation  of  law,  I  think  it  will  also  lie  to  enjoin 
the  iUegal  transfer  by  a  stockholder  of  a  controlling  interest  in  the 
stock.  The  effect  upon  a  minority  stockholder  of  a  transfer  of  a 
controlling  interest  in  the  outstanding  stock  in  violation  of  law  is 
precisely  the  same  Us  if  the  stock  had  never  been  issued,  and  the 
corporation  was  threatening  to  consummate  a  contract  to  issue  and 
sell  a  controlling  interest  in  the  stock  in  violation  of  law,  in  the  sense 


Digitized  by  Google 


38 


J80  Maw  TOBK  SDPPLEMBNT 


(Sap.Ct 


that  the  law  prohibited  its  isuance  to  the  particular  purchaser.  I  see 
no  distinction  in  this  regard  between  a  violation  of  the  charter  of 

the  corporation  and  the  violation  of  any  other  law  prohibiting  the 
act.  Where  the  majority  of  the  stock  has  been  accumulated  in  the 
hands  of  a  single  stockholder  for  the  purposes  of  control,  and  where 
such  stockholder  is  a  rival  competing  corporation,  such  corporation 
becomes  for  all  practical  purposes  the  corporation  which  it  thus  dom- 
inates and  controls  (Farmers'  Loan  &  Trust  Co.  v.  N.  Y.  &  N.  R. 
Co.,  150  N.  Y.  410-434,  44  N.  E.  1043,  34  L.  R.  A.  76,  55  Am.  St 
Rep.  689;  U.  S.  v.  Tobacco  Co.,  221  U.  S.  106,  31  Sup.  Ct.  632, 
55  L.  Ed.  663 ;  Ervin  v.  Oregon  Ry.  &  Nav.  Co.  [C.  C]  27  Fed. 
625),  and  should  be  enjoined  from  committing  acts  ultra  vires  the 
corporate  powers  of  the  corporation,  or  otherwise  illegal,  or  in  vio- 
lation of  the  doty  it  owes  to  the  minority  stockholders,  tfie  same  as 
if  the  corporation  itself  were  threatening  to  commit  the  acts. 

The  majority  stockholder  in  the  circumstances  disclosed  by  this 
case,  a  controlling  interest  having  been  accumulated  by  it  for  the 
purposes  of  control,  occupies  "substantially  the  same  relation  of 
trust  towards  the  minority  as  the  board  of  directors  would  occupy 
toward  the  stockholders  it  represents"  (see  Farmers'  Loan  &  Trust 
Co.  V.  N.  Y.  &  N.  R.  Ca,  supra),  and  owes  a  duty  to  the  minority 
stockholders  to  manage  the  corporation  within  its  charter  powers  and 
within  all  other  laws  applicable  thereto,  and  in  good  faith  and  for 
the  best  interests  of  the  corporation,  and  it  is  within  the  jurisdiction 
of  a  court  of  equity  to  enjoin  and  redress  violations  of  this  duty; 
but  the  honest  exercise  of  ttie  discretion  and  judgment  vested  in  the 
majority  stockholders  cannot  be  reviewed  bv  the  court.  Gamble  v. 
Q.  Co.  W.  Co.,  supra;  Farmers'  Loan  &  Trust  Co.  v.  N.  Y.  &  N. 
R.  Co.,  supra;  Flynn  v.  City  Rd.  Co.,  supra;  Wright  v.  Oroville 
M.  Co.,  40  Cal.  20;  Ervin  v.  Oregon  Ry.  &  Nav.  Co.,  supra;  Meyer 
v.  Staten  Island  Ry.  Co.,  7  N.  Y.  St.  Rep.  245. 

It  is  not  necessa^  to  consider  the  federal  authorities  under  which 
counsel  for  the  appellants  contends  that  a  suit  in  equity  to  enforce 
the  provisions  of  the  Sherman  Act  by  injunction  can  only  be  main- 
tained by  the  Attorney  General  pursuant  to  the  provisions  of  the 
act;  for  in  the  case  at  bar  well-recognized  grounds  of  equity  juris- 
diction appear,  and  the  minority  stockholders  have  the  same  right,  in 
my  opinion,  to  apply  to  a  court  of  equity  to  enjoin  acts  on  the  part 
of  the  majority  stockholder  and  of  others,  including  the  corpora- 
tion of  which  they  are  stockholders,  in  violation  of  a  federal  statute, 
as  if  the  acts  were  in  excess  of  the  powers  conferred  upon  the  cor- 
poration by  its  charter,  or  in  excess  of  the  authority  of  stockholders 
as  limited  by  the  charter  or  other  laws  of  the  state;  for  when  the 
Congress  of  the  United  States  legislated  on  this  subject,  which  was 
clearly  within  its  jturisdiction,  it  declared  rules  of  law  and  of  public 
policy  which  superseded  all  laws  and  rules  of  public  policy  of  every 
state  and  territory  inconsistent  therewith,  and  the  statute  became  as 
binding  in  this  and  every  other  state  as  if  it  had  been  enacted  by 
the  state  Legislature,  and  it  is  as  much  the  duty  of  the  state  courts 
to  protect  stockholders  of  a  corporation  against  a  violation  tliereof 
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as  ij.  the  violation  were  of  the  charter  powers  of  the  corporation  or 
of  other  statutory  law  of  the  state.  See  Second  Employers'  Liability 
Cases.  223  U.  S.  1,  32  Sup.  Ct  169,  56  L.  Ed.  327. 

The  authorities  lastly  herein  cited  are,  I  think,  precedents  for  this 
action;  but,  if  they  are  not,  I  think  that  a  precedent  therefor  should 
he  made,  for  it  will  tend  to  safeguard  the  interests  of  the  minority 
stockholders  by  preventing  those  in  control  through  ownership  of  the 
majority  of  the  stock  from  violating  the  duty  which  they  owe  to  the 
minority  to  conduct  the  ailalrs  of  &e  corporation  and  preserve  it  as 
a  separate  entity  for  the  fulfillment  of  the  purposes  of  its  creation, 
instead  of  turning  it  over  to  a  rival  in  violation  of  law  and  virtually 
terminating  its  independent  existence.  There  is  no  danger  in  such  a 
precedent.  The  only  judgment  demanded  is  an  injunction  to  prevent 
the  consummation  of  the  transfer  of  the  stock  control  in  violation  of 
the  duty  of  the  majority  owner  to  the  minority  owners,  and  In  viola- 
tion of  the  federal  statute.  The  defendants  will  neither  be  subjected 
to  a  double  recovery  nor  to  a  multiplicity  of  actions.  No  recovery 
is  sought  excepting  a  decree  of  the  court  restraining  the  violation  of 
this  trust  duty  and  of  the  statute  and  canceling  the  transfer  of  stock 
which  has  been  made;  and  this  as  a  representative  action  in  behalf 
of  an  stoddiolders  who  are  not  selli^  their  stode  at  the  excessive 
valuation  offered  by  the  New  Haven  Qmipany  for  sufficient  only  to 
give  it  control  of  the  Rutland  Company.  Of  course,  no  action  could 
be  brought  by  the  majority  holder  who  is  selling,  and  it  is  a  party  de- 
fendant, and  the  final  decree  will  determine  all  questions  with  respect 
to  liability  by  virtue  of  the  contract,  or  contemplated  contract,  as  be- 
tween it  and  the  vendee,  who  is  also  before  the  court  No  other  minor- 
ity stockholder  can  maintain  a  separate  action  in  his  own  right  for 
the  relief  demanded  by  plaintiffs,  and  if  such  an  action  should  be 
brought,  under  well-settled  rules  of  equity  practice,  it  would  be  con- 
solidated with  this  or  stayed.  I  regard  it  as  exceedingly  doubtful 
whether  the  Rutland  Company  could  maintain  an  action  for  like  re- 
lief;  but,  however  that  may  be,  it  has  been  made  a  party  defendimt, 
and  the  other  defendants  will  not  be  prejudiced,  for  the  Rutland  Com- 
pany will  be  bound  by  the  decree,  and  could  not,  if  it  would,  maintain 
another  action  for  like  relief. 

Section  150  of  the  Railroad  Law  (chapter 49,  Consol.  Laws;  chapter 
481,  Laws  1910)  forbids  the  merging  or  consolidation  of  parallel  and 
competing  lines  of  railroad,  other  than  street  surface  railroads,  and 
contracts,  including  leases,  for  the  use  of  one  road  by  the  other,  "un- 
less the  Public  Service  Commission  shall  consent  thereto";  and  sec- 
tion 54  of  the  Public  Service  Commission  Law  (chapter  48,  Consol. 
Laws ;  chapter  480,  Laws  1910)  forbids  the  purchase  or  acquisition 
by  any  railroad  corporation,  domestic  or  foreign,  of  "any  part  of  the 
capital  stock  of  any  domestic  railroad  corporation,"  including  street 
surface  railroads  and  other  common  carrier?,  "ocfanized  or  existing 
under  or  by  the  laws  of  this  state,  unless  authorized  so  to  do"  by  the 
Public  Service  Commission.  The  consent  and  authorization  by  the 
Public  Service  Commission  pursuant  to  these  provisions  of  law  was 
obtafaied.  The  learned  counsel  for  the  appellants  contends,  therefore. 
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that  the  transfer,  having  been  authorized  by  the  laws  of  our  state, 
cannot  contravene  any  public  policy  which  it  is  the  duty  of  or  witliin 
the  jurisdiction  of  this  court  to  enforce. 

That  aigament  seems  plausible,  but  it  is  fallacious.  It  leaves  out 
of  consideration  the  fact  that  the  Congress  of  the  United  States  has 
exercised  its  constitutional  authority  to  declare  by  statutory  enactment 
a  public  policy  on  the  same  subject  for  the  whole  country,  which,  by 
virtue  of  the  express  provisions  of  the  federal  Constitution,  became 
the  "supreme  law  of  the  land,"  and  is  as  much  the  public  policy  of 
this  state  as  any  statute  enacted  at  Albany.  The  federal  statute  super- 
seded all  state  statutes  inconsistent  therewith,  and  rendered  nugatory 
any  subsequent  state  legislation  in  conflict  therewith.  Second  Em- 
ployers' Liability  Cases,  supra.  It  is  based  on  the  further  erroneous 
theory  that  the  Public  Service  Commission  of  the  state  of  New  York, 
in  approving  this  transfer  of  stock,  auiharitatweiy  determined  that 
the  transfer  would  not  be  prejudicial  to  the  public  interests,  or  in  re- 
straint of  trade,  or  constitute  a  violation  of  the  Sherman  Act,  and 
that  such  determination,  if  not  controlling,  should  be  accepted  by  this 
court.  The  opinions  of  the  Public  Service  Commissioners,  acting:  within 
their  jurisdiction,  are  entitled  to  great  weight,  and  doubtless  tlieir 
determinations  on  facts,  acting  likewise  within  their  jurisdiction,  if 
not  annulled  on  certiorari,  are  controlling;  but  the  Commisskm  was 
exercising  functions  under  the  state  law,  and  it  could  make  no  ad- 
judication which  would  protect  any  of  the  parties  against  a  prosecu- 
tion or  action  for  a  violation  of  the  Sherman  Act,  or  which  would 
constitute  a  bar  to  an  action  for  damages  or  a  suit  in  equity  based  on 
a  violation  thereof,  or  on  a  breach  of  the  duty  owing  by  the  majority 
stockholders  to  the  minority  stockholders.  If  the  transfer  would  con- 
stitute a  violation  of  the  Sherman  Act  or  of  such  duty  the  Public 
Service  Commission  should  not  have  approved  it ;  but  that  botly  was 
not  given  jurisdiction  to  authoritatively  decide  those  questions.  It 
was  authorized  merely  to  determine  authoritatively  whether  or  not 
the  transfer  would  bie  consistent  with  public  interest,  and,  if  so, 
to  consent  in  bdialf  of  the  people  of  this  state.  That  consent  or  ap- 
proval was  at  most  merely  permissive,  and  notwithstanding  it  a  court 
of  equity  may  inquire  into  the  motive  of  the  Central  Company  in  sell- 
ing and  the  purpose  and  object  of  the  New  Haven  Company  in  thus 
acquiring  control  of  the  Rutland  Company,  and  the  effect  thereof, 
even  though  no  statute  were  violated  therel^;  and  if  the  transfer  in- 
volves a  breach  of  duty  on  the  part  of  the  vendor,  it  being  in  the  cir- 
cumstances of  a  quasi  trustee  for  the  minority  stockholrler,  I  think 
that  it  is  entirely  competent  for  a  court  of  equity  to  enjoin  it.  See 
Farmers'  Loan  &  Trust  Co.  v.  N.  Y.  «Sc  N.  R.,  supra,  150  N.  Y.  434, 
44  N.  £.  1043,  34  L.  R.  A.  76,  55  Am.  St.  Rq>.  689;  Young  v.  R.  & 
K.  G.  U  Co.  et  al.,  129  N.  Y.  57, 29  N.  £.  83;  Colby  v.  Equitable  Trust 
Co.,  supra. 

Moreover,  I  am  of  opinion  that  it  is  by  no  means  clear  that  the 
Legislature  contemplated  that  the  Public  Service  Commission  would 
attempt  to  approve  of  the  purchase  of  a  mere  controlling  interest  in 
the  stock  of  one  corporation  by  a  rival  competing  line,  thus  leaving 
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the  minority  stockholders  at  the  mercy  of  a  management  directly  op- 
ix>i>ed  to  them  in  interests.  Such  a  situation  might,  if  it  were  not  a 
▼iolatkm  of  the  Sbennan  Act,  warrant  consolidation,  but  not  the 
transfer  of  mere  stock  control.  The  approval  of  the  Commission  ap- 
pears to  have  been  largely  influenced  by  its  view  that  the  control  of 
the  Rutland  Company  by  the  New  Haven  Company  would  be  less 
detrimental  to  the  minority  stockholders  of  the  Rutland  Company 
than  if  such  control  remained  in  the  Central  Company,  which  the 
Commission  held  was  a  parallel  and  competing  line,  where  it  has 
been  for  many  years,  and  would  be  more  beneficial  to  the  public ;  and 
the  Commission  assigned  this  as  a  reason  for  not  rcquirint^  tlie  New 
Haven  Company  to  offer  to  purchase  the  minority  stock  on  the  same 
terms  as  it  had  agreed  to  purchase  the  majority  stock,  which  the  Com- 
mission, on  deny  nig  an  a]jplication  of  the  New  Haven  Company  for 
leave  to  sell  its  stock  in  the  New  York,  Ontario  &  Western  Company 
to  the  Central  Company*  ruled  would  be  a  proper  condition  to  im- 
pose on  granting  such  an  application,  for  the  reason  that  the  minority 
stockholders  could  not  be  protected  in  such  case  by  the  courts  or  oth- 
erwise. Some  of  the  stockholders  of  the  Rutland  Company  have  an 
action  pending  agamst  the  Central  Company  to  prevent  its  control 
,  over  the  Rutknd  Company  through  ownership  of  the  majority  of 
the  capital  stock.  The  right  of  the  plaintiflFs  to  enjoin  this  transfer 
cannot  be  aflFected  by  the  failure  thus  far  of  certain  stockholders  of 
the  Rutland  Company,  as  plaintiffs  in  the  other  action  against  the  Cen- 
tral Company,  to  succeed. 

The  Court  of  Appeals  in  Young  v.  Rondout  &  Kingston  Gaslight 
Co..  129  N.  Y.  57-60,  29  N.  E.  83,  84,  on  considering  whether  an 
injunction,  which  wos  essential  to  a  recovery  by  the  plamtiifs,  should 
be  vacated,  said: 

"To  dissolve  an  Injunction,  with  the  Inevitable  result  of  defeating  plain- 
tlfTs  remedy  without  a  trial,  we  must  be  entirely  satisfied  that  the  case  Ik 
one  In  which  by  settled  adjudication  the  plaintiff,  upon  the  facts  stated,  is 
not  entitled  to  final  relief.  We  caanot  say  that  of  this  plalntifTs  complaint 
ijx  advance  of  a  trial  •  •  •  These  are  grave  and  serious  questions.  On 
this  motion  we  do  not  decide  them.** 

It  may  be  said  that  on  the  review  of  the  order  the  Court  of  Appeals 
was  confined  to  legal  questions,  and  that  this  court  may  review  the 
exercise  of  discretion  by  the  court  at  Special  Term ;  but  still,  if  the 
plaintiffs  present  a  prima  fade  case  for  injunctive  relief,  where,  as 
here,  it  is  probable  that  their  ri^ht  to  final  judgment  will  depend  upon 
whether  the  status  quo  is  maintained,  I  am  of  opinion  that  the  injunc- 
tion order  should  be  sustained.  See  Mannington  v.  Hocking  Valley 
R.  R.  Co.  (C.  C.)  183  Fed.  133, 146. 147, 149, 159 ;  Bigelow  v.  Calumet 
&  Heckla  Mining  Co.  (C.  C.)  155  Fed.  869. 

On  the  hearing  on  the  application  to  vacate  the  injunction  order, 
which  was  originally  granted  ex  parte,  the  plaintiffs  offered  to  have 
the  cause  submitted  for  decision  on  the  merits  on  affidavits  presented 
on  the  motion,  as  depositions,  or  to  ti^  the  issues  inunediately,  and 
they  subsequently  formally  renewed  this  offer  in  writing.  That  was 
some  evidence  that  the  action  has  not  been  brought  in  bad  faith  and 


Digitized  by  Google 


48 


im  Kwm  YOBx  suppLnmrs 


(Stii>.Ct 


for  the  purpose  of  delaying  the  transfer  of  the  stock.  I  am  of  opinion 
that  the  plaintiffs  have  in  the  circumstances  sufficient  basis  for  their 
contention  that  the  transfer  of  this  stock  coastitntes  a  yblation  of  the 
Sherman  Act  and  a  fraud  upon  the  corporation  and  its  minority  stock- 
holiiers  to  warrant  the  temporary  injunction  order  until  a  decision  of 
the  action  on  the  merits,  which,  if  the  defendants  had  been  willing  to 
proceed  to  trial,  doubtless  could  have  been  had  long  ago.  In  view 
of  the  right  whidi  a  railroad  corporation  now  has  for  Ae  exdiange  of 
freight  and  passenger  traffic  with  connecting  lines  under  the  Interstate 
Commerce  Act  (section  12  of  chapter  309  of  Session  2  of  61st  Con- 
gress [Act  June  18,  1910,  36  Stat.  551]  amending  section  15  of  "An 
act  to  regulate  commerce,"  approved  February  4,  1887  [Act  Feb.  4, 
1887,  c.  104,  24  Stat.  384  (U.  S.  Corap.  St.  Supp.  1911,  p.  1301)]),  the 
eflfdrte  of  the  New  Haven  Company  to  obtain  a  controlling  interest  in 
the  Rutland  Company  indicate  that  it  is  not  actuated  by  a  desire  to 
further  the  interests  of  the  Rutland  Company,  and  the  contrary  is 
clearly  shown  by  the  exorbitant  price  paid  for  the  stock  and  the  admis- 
sions of  President  Mellen  of  the  New  Haven  Company.  It  is  pre- 
siunptively,  I  think,  against  the  interests  of  one  corporation  to  have  it 
controlled  by  a  competitor.  Louis\  ille  &  Nashville  v.  Kentucky,  161 
U.  S.  677,  16  Sup.  Ct.  714,  40  L.  Ed.  849. 

The  appellants  further  contend  that  in  the  main  the  Rutland  and 
New  Haven  Companies  are  connecting  companies,  and  form  a  through 
line,  and  are  parallel  and  competing  only  to  a  very  small  extent,  and 
that  therefore  there  is  and  will  be  no  violation  of  the  Sherman  Act, 
which  was  construed  by  the  Supreme  Court  of  the  United  States  In 
U.  S.  V.  American  Tobacco  Co.,  supra,  as  embracing  only  "acts  or 
contracts  or  agreements  or  combinations  which  operated  to  the  prej- 
udice of  the  public  interests  by  unduly  restricting  competition  or 
unduly;  obstructing  the  due  course  of  trade,  or  which  either  because 
of  their  inherent  nature  or  effect  or  because  of  the  evident  purpose 
of  the  acts"  injuriously  restrain  trade.  Those  questions  should  be 
left  for  decision  when  the  facts  are  fully  developed  by  common-law 
proof  showing  definitely  the  extent  to  which  the  lines  are  competing 
and  parallel,  and  the  extent  to  which  trade  and  commerce  will  be  re- 
strained and  a  monopoly  created,  and  clearly  laying  bare  the  purpose 
of  the  majority  stockholder  of  the  Rutland  Company  in  thus  turning 
over  the  control  and  management  of  that  company  to  the  New  Haven 
Company  and  of  the  latter  company  in  acquiring  it.  The  plaintiffs  al- 
lege, and  present  evidence  tending  to  show,  that  the  New  Haven  Com- 
pany and  lines  which  it  controls  are  competing  and  parallel  lines  with 
the  Rutland  line  to  an  extent  sufficient  under  the  decisions  of  the  fed- 
eral courts  construing  the  Sherman  Act  to  establish  prestimptively  that 
the  jjroposcd  trai^sfer  constitutes  a  contract  or  combination  in  restraint 
of  mterstate  and  foreign  trade  and  commerce,  and  is  designed  to  mo- 
nopolize such  trade  and  commerce,  and  that  it  is  therefore  illegal  and 
void.  See  Louisville  &  Nashville  v.  Kentucky,  supra;  Northern  Se- 
curities Co.  V.  U.  S.,  193  i;.  S.  197,  24  Sup.  Ct.  436,  48  L.  Ed.  679; 
Standard  Oil  Co.  v.  U.  S.,  221  U.  S.  1,  31  Sup.  Ct.  502,  55  L.  Ed.  519, 
34  L.  R.  A,  (N.  S.)  834 ;  U.  S.  v.  American  Tobacco  Co.,  supra ;  Harri- 
man  y.  NorOxern  Securities  Co..  197  U.  S.  244, 25  Sup.  Ct  493,  49  L. 
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£d.  739 ;  Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S.  646, 16  Sup.  Ct 
705.  40  L.  Ed  838;  Latigdon  Branch  (C.  C.)  37  Fed.  449,  2  L.  R. 
A.  120.  See,  also,  State  ex  rel.  Attorney  General  v.  Hocking  Valley, 
12  Ch.  Circuit  (N.  S.  L.)  49;  Hafer  v.  Cinn..  H.  &  D.  R.  Co..  29  Ch. 
L.  J.  ^:8;  Gulf,  C.  &  S.  F.  R.  Co.  v.  State,  72  Tex.  404,  10  S.  W.  81. 
1  L.  K.  A.  849,  13  Am.  St  Rep.  815;  People  v.  Boston,  H.  &  T.  R. 
0>.,  12  Abb.  N.  C.  230.  And,  therefore,  without  intending  to  express 
an  opinion  on  the  merits,  as  they  may  be  developed  on  the  trial,  I 
Ihink  that  the  plaintiffs  are  entitled  to  have  the  injunction  contintied. 
I  therefore  dissent  from  the  reversal  of  the  order. 

MILLER,  J.  I  am  of  the  opinion  that  a  minority  stockholder  of  a 

corporation  may  maintain  an  action  to  enjoin  the  transfer  of  the  con- 
trol of  the  corporation  to  a  competing  corporation  in  violation  of  law, 
and  that  the  plaintiffs  have  made  a  sufficient  case  on  that  head  to 
justify  the  Special  Term  in  preserving  the  status  quo  until  the  de* 
lermmation  of  the  action. 
I  therefore  vote  to  affirm  the  order. 


MARINE  &  CONTRACTOUS'  SUPPLY  CO  v.  PALTROWITZ. 

(Supreme  Court,  Appellate  Term,  First  DepartmenL  January  8, 18130 

•PUBADIRO  (I  345*) — Answer— Deniam— Sufficiency. 

In  an  action  on  an  account  stated  and  for  breach  of  contract,  an  answer 
admitting  plaintHTi  Incorporation,  and  denying  eaeh  and  erery  other  alle- 
gation in  the  complaint,  was  sufflclent  to  rc<iulre  the  plaintiff  to  prove 
hla  cause  of  action;  and  hence  Judgment  for  plaintiff  on  tbe  pleadinga 
was  tmpropa>l7  granted. 

[Ed.  Note.— For  other  caav,  lee  Pleading  Oint  Dig:  U  1005-1000; 
Dec.  Dig.  1 846.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Marine  &  Contractors'  Supply  Company  against  Har- 
ry Paltrowitz.  From  a  judgment  for  plaintiff,  after  a  trial  by  the 
court  without  a  jury,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Arp^ued  December  term,  1912,  before  SEABURY,  GUY,  and  GE- 
RARD, JJ. 

Isidore  Siegeltuch,  of  New  York  City,  for  appellant. 
Slade,  Slade  Sc  vSlade,  of  New  York  City  (Maxwell  Slade  and  David 
Slade,  both  of  New  Haven,  Conn.,  of  counsel),  fo.r  respondent. 

GERARD,  J.  The  complaint  alleges  two  causes  of  action:  First, 
that  plaintiff  and  defendant  were  joint  owners  of  a  buildinj^.  that  de- 
fendant as  joint  owner  collected  certain  rents  from  the  tenants,  that 
plaintiff  was  entitled  to  one-half  the  rents,  that  an  account  was  stated 
between  plaintiff  and  defendant,  and  that  it  was  found  that  the  de- 
fendant was  indebted  to  plaintiff  in  a  stated  sum.  The  second  cause 
of  action  sets  forth  the  joint  ownership  and  alleges  that  the  defendant 
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collected  certain  other  rents,  to  one-half  of  which  plaintiff  was  en- 
titled, and  that  defendant  promised  to  pay  such  one  half. 

The  first  defense  of  the  answer,  after  an  allowance  of  an  amend- 
ment by  the  court,  admitted  the  incorporation  of  plaintiff  and  denied 
"each  and  every  other  allegation,  in  the  complaint  contained."  Of 
course,  this  put  the  plaintiff  to  its  proof  to  make  out  its  cause  of  ac* 
tion»  and  it  was  therefore  error  for  the  learned  court  below  to  grant 
jud'^micnt  for  plaintiff  on  the  pleadings. 

Judgment  and  order  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.  All  concur. 


tiU  Aliic  Hep.  42.) 

FAIRCHILD  et  al.  ▼.  FLOlfBRFELT. 
(Smasnift  CSoort,  Appellate  Term,  Slztt  Department  Januarj  9*  tSiS.) 

Baosne  (|  24*)— TsAireaoTioiis  en  Habohv— Oau.  vob  SnTLnmrT— Right 

VO  Sell. 

A  stockbroker's  action  against  a  customer,  to  recover  the  tMLlaoce  due 
en  margin  tranaactlons  after  having  sold  the  customer  out,  eoalA  not  be 

malntnined,  where  the  customer  was  given  no  notice  of  the  time  of  sale. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  i  19;  Dec.  Dig. 
I  24.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Charles  N.  Fairchild  and  others,  composing  the  firm  of 

Charles  N.  Fairchild  &  Co.,  against  Mary  R.  Flomerfelt  From  a 
judgment  for  defendant,  plaintiffs  appeal.  Affirmed. 

Ar^icd  December  term,  1912,  before  SEABURY,  GUY,  and  GE- 
RARD, JJ. 

Fromme  Bros.,  of  New  York  City  (Theodore  F.  Kuper,  of  New 
York  City,  of  counsel),  for  appellants. 
David  E.  Goldfarb,  of  New  York  City,  for  respondent 

GERARD,  J.  The  action  was  brought  to  recover  a  balance  of  $345, 
alleged  to  be  due  plaintitis  from  defendant  as  a  result  of  certain  trans- 
actions, consisting  of  the  purchase  and  sale  by  plaintiffs,  for  and  on 
account  of  defendant,  of  cotton.  At  the  trial  there  was  a  conflict  of 
testimony  between  the  plaintiffs  and  defendant  as  to  various  orders 
given  by  her,  and  as  to  whether  or  not  the  plaintiffs  had  agreed  to 
allow  her  to  operate  for  six  weeks,  apparently  without  margin.  But 
the  judgment  of  the  court  below  should  be  sustained  upon  the  fol- 
lowing grounds: 

Irrespective  of  what  the  exact  contract  between  the  parties  was, 
the  plaintiffs  base  their  claim  upon  having  -^old  out  tin-  ^lefendant  be- 
cause of  her  failure  to  furnish  additional  margin,  and  before  «;e]1ing 
her  out  they  sent  her  a  letter  demanding  from  her  a  settlement  of 
their  special  account  by  payment  of  it,  and  stating : 

"In  tbe  event  of  yonr  fiiUnre  so  to  do  before  10  e*cIoek  on  Monday  momlns 

next,  ^vo  siiali  do'^n  nut  your  nooount  on  fho  New  York  Cotton  Bxcbaoge  and 

hold  you  responsible  for  your  debit  balance." 
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It  has  been  held  in  the  case  of  Content  v.  Banner,  184  N.  Y.  121,  76 
X.  E.  913,  6  Ann.  Cas.  106,  that,  the  relationship  of  a  cotton  or  stock- 
broker to  a  dient  being  that  of  pledgee  and  pledgor,  the  broker  must, 
before  sdline  the  stock  or  cotton,  notify  his  client,  the  pledgor,  giv- 
ing notice  of  the  time  and  place  of  sale,  and  that  the  mere  failure 
of  the  client  to  furnish  margin  after  notice  is  insufficient  to  authorize 
the  broker  to  sell  out  the  stock  or  cotton.  In  the  Content  Case  the 
notice  read  as  follows : 

*'Inasmudi  as  the  stock  has  not  yet  been  sold,  we  wish  to  give  yon  a  fur* 
thcr  opportunity  to  take  it  up  or  suiiply  us  with  sufficient  iiiaiLriu  to  cnrry  It. 
if  you  so  desire.  If.  however,  you  do  not  make  suitable  arrangements  in  this 
leqoect  twtoiv  Monday  mxt,  w*  iihill  Mil  tte  itiQQk  for  jroor  aisoomit  and  hold 
foa  vMPonatiilo  for  tbo  loos.** 

In  the  case  at  bar  no  notice  of  the  time  of  sale,  whicli  is  one  of 
the  essentials  of  the  notice,  was  given.  There  are  also  cases  in  this 
state  which  hold  that  a  sale  on  the  Exchange  is  not  authorized,  because 
the  client,  or  pledgor,  has  not  an  opportunity  of  entering  such  place 
in  order  to  bid  and  watch  the  conduct  of  the  sale.  Dos  Passos  on 
Stockbrokers  (2d  Ed.)  p.  358. 

The  omission  to  state  the  time  of  sale  alone  furnishes  suBicient  rea- 
son why  the  plaintiffs  should  not  recover  in  this  action,  and  the  judg- 
ment is  therefore  affirmed,  with'  costs.  All  concur* 


SCIIROEDER  V.  JARMULOWSKT. 
(Supreme  Court,  Appellate  Term,  First  Department   January  9,  191S.) 

laSDBANCE  (8  182*) — Premiums — PFnisoNs  Liaht.e— Kvidenc  e. 

Plaintiff  cannot  recover  of  defendant  t)ecattse  of  complying  witb  a  let- 
ter, signed  J.,**  the  name  of  defendant,  incloetng  an  Insurance  policy, 
and  asking  plaintiff  to  make  a  certain  Increase  In  Its  !iniount,  and  re- 
turn it  to  a  certain  address;  the  uncontradicted  evidence  being  tliat  de* 
fiendaiit*8  imele,  wItb  whom  he  Uved  at  tnicfa  address,  was  of  the  same 
name,  that  the  goods  covered  by  the  policy  belonged  to  the  uncle,  and 
that  lie  called  at  defendant's  office  and  asked  defendant's  bookkeeper  to 
send  the  letter,  there  being  no  proof  that  the  bookkeeper  had  authority 
'  from  defendant  to  aSk  the  Incretae  In  the  policy. 

[Ed.  Note.^lte  other  caaes,  see  iMoranco,  Cent,  Dig.  11392,  883$  Dec. 
Dig.  I  182.') 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx*  Second  Dis- 
trict. 

Action  by  Henry  Schroeder  against  Meyer  Jarmulowsky.  From 
a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
oidered. 

Argued  Decemher  tenn,  1912,  before  SBABURY,  GUY,  and  G£- 
RARD,  JJ. 

Grossficid  Bros.,  of  New  York  City,  for  appellant. 
Joseph  Komito.  of  New  York  City,  for  respondent. 
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GERARD,  J.  Plaintiff,  an  insurance  broker,  received  a  letter  signed 

"Meyer  JarmulowsW/'  and  underneath,  in  parenthesiSi  the  initials  "J* 

R."  whidi  letter  inclosed  a  policy  of  insurance  and  read  as  follows: 

"Kindly  return  tbla  policy  to  8  CSuirles  fltnet,  room  10^  and  Increase  sanw 
$200,  aud  obliseu" 

Thereafter  the  plaintiff  renewed  the  policy,  and  sent  the  same  t» 
Meyer  Jarmulowsky  to  the  Charles  street  address. 

It  appears,  from  the  uncontradicted  evidence  produced  by  defend- 
ant, that  there  are  two  Meyer  Jarmulowskys,  that  the  other  one  is 
the  uncle  of  the  defendant,  and  that  defendant  lives  with  this  uncle 
at  the  Charles  street  address,  and  Aat  the  goods  at  the  Charles  street 
address  covered  by  the  policy  are  the  property  of  the  uncle ;  and  itt 
explanation  of  the  letter  it  was  claimed  by  defendant  that  the  uncle 
had  stopped  in  defendant's  office  and  asked  defendant's  bookkeeper 
to  send  the  letter  in  question. 

As  there  is  no  proof  that  defendant's  bookkeeper  had  authority  to- 
ask  plaintiff  to  take  out  this  insurance,  and  as  there  is  no  denial  of 
the  facts  alleged  as  to  the  two  Jarmulowskys,  I  am  constrained  to  the 
opinion  that  the  judgment  must  be  reversed,  and  a  new  trial  had,  but 
without  costs.  All  concur. 


BUXTON  T.  LIETZ. 
(Supreme  Court,  Appellate  Term,  First  Department   January  8,  1913.) 

Attorney  and  Client  (|  136*) — Pbivileoes — MKBCAifTXLE  Agency. 

A  contract  for  legal  services  by  a  mercantile  agency  constituting  a  flrn> 
compoMd  of  partners  not  members  of  the  bar,  or  by  an  Individual  not  » 
member  of  the  bar  as  assignee  of  the  business  of  the  agency,  with  au- 
tbority  to  continue  business  in  tbe  name  of  tlie  agency.  Is  illegal,  neither 
tbe  assignor  nor  plaintifr  being  authorized  to  practioe  law,  w^ont  refer- 
ence to  Laws  IQOO,  c.  483.  as  amended  by  Laws  1911,  C  817,  prohibiting^ 
corporations  and  associations  from  practicing  law. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  IS  297^ 
S86;  DecDIg. 1 186.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict 

Action  hy  Ben  A.  Buxton,  doing  business  under  the  firm  name  and 

style  of  the  Meacham-Buxton  Mercantile  Agency,  against  Charles  L» 
Lietz.  From  a  judgment  (136  N.  Y,  Supp.  829)  dismissing  the  com- 
plaint, plaintiff  appeals.  Affirmed. 

Argued  December  term,  1912,  before  SEABURY,  GUY,  and 
GERARD,  JJ. 

Jacob  Miller,  of  New  York  City  (Henry  A.  Brann,  Jr.,  of  New 
York  City,  of  counsel),  for  appellant. 
Gwrge  William  Hart,  of  New  York  City,  for  respondent. 

SEABURY,  J.  The  plaintiff  sues  upon  a  contract  made  between 
his  assignor  and  the  defendant.    The  contract  calls  for  the  perform- 
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ance  of  services  on  the  part  of  the  plaintiff's  ass^or,  which  can  only 
be  lawfully  performed  by  an  attorney  and  counselor  at  law  duly  li- 
censed to  practice  law  in  this  state.  At  the  time  the  contract  sued 
upon  was  made  with  the  "Meacham-Burton  Mercantile  Agency,"  the 
plaintiff's  assignor,  the  so-called  "agency"  was  a  partnership  not  com^ 
posed  of  members  of  the  bar  of  this  state.  On  February  8»  1912» 
the  partnership  was  dissolved,  and  its  business  assigned  to  the  plain- 
tiff, who  continues  to  do  business  under  the  name  of  the  former  part- 
nership. It  is  also  conceded  that  the  plaintiff  has  not  been  duly  li- 
censed to  practice  law.  The  learned  court  below  dismissed  the  com- 
plaint, on  the  ground  that  |be  contract  sued  upon  was  illegal. 

We  think  that  this  disposition  of  the  case  was  proper.  The  appel- 
lant contends  that,  at  the  time  the  contract  was  made,  on  March  10, 
1911,  it  was  not  illegal,  because  chapter  483  of  the  Laws  of  1909 
merely  prohibited  a  corporation  from  practicing  law,  and  that  the 
amendment  to  that  law  made  by  chapter  317  of  tiie  Laws  of  191 1»  so 
as  to  make  the  prohibitions  therein  contained  apply  to  voluntary  as- 
sociations, did  not  go  into  effect  until  September  1,  1911,  which  was 
after  the  contract  in  suit  was  made.  We  think  that  the  argument 
urged  by  the  appellant  is  immaterial  to  the  question  at  issue.  Quite 
apart  from  the  statutory  provisions  referred  to,  the  plaintiff  and  his 
assignor,  not  being  duly  licensed  to  practice  law,  had  no  right  to 
contract  so  to  do,  and  any  contract  made  for  this  purpose  was  fllegal. 
The  principle  upon  which  this  ruling  rests  is  so  fully  discussed  in 
Matter  of  Application  of  Co-operative  Law  Co.,  198  N.  Y.  479,  92  N. 
E.  15,  32  L.  R.  A.  (N.  S.)  551,  139  Am.  St.  Rep.  839,  19  Ann.  Gas. 
879,  that  further  discussion  seems  to  us  unnecessary. 

Judgment  affirmed,  with  costs.  All  conoan 


(79  MlM.  B«p.  24.) 

OBBSON  et  bL  T.  BLANGK  et  at 
(SuUigme  Ooort  AppsUats  Tmn,  First  Department  JaoiuuT  %  1918.) 

1.  LATfDLOBD  AlfD  TEWAWT  (|  200*) — UlfrSIf AlfTAflUI  PIBUISE8— FiBI— PAT- 

MKNT  OF  RBNT — DCTT  TO  RkSUMK — "PUT  IN  GOOD  RKPAIB." 

Defendants'  lease  provided  that  If  tbe  premlaes  should  be  so  Injured 
by  fire  as  to  be  untenantable  ttie  rent  Aenld  be  paid  proportionately  ap 
to  the  time  of  the  damage,  and  should  from  thenceforth  cease  until  the 
premises  should  be  put  in  good  repair.  Tlie  premises  were  rendered 
untenantable  by  firs  en  March  25,  1911*  and  en  Jtme  1st  lioUowlng  plain* 
tiffs  offered  to  allow  defendants  to  reoccupy  the  same.  A  new  stairway, 
required  by  law  to  make  the  premises  such  that  defendants  could  have 
lawfQlly  conttnned  tlM^  bostnesg  tbereon,  was  not  completed  nntU  Sep- 
te^Bbw,  1911.  Held,  that  the  words  "put  In  good  repair"  meant  "tcnnut- 
abte  eondltion,**  and  that  defendants  were  therefore  not  liable  for  rent 
toe  tlie  numtlia  ef  lime  and  Joly. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenaat,  Gent  Dlfr  H 
794-797 ;  Dec  Dig.  {  200.*] 

2.  hLHUhOKD  A1«D  TSIfAltT  ({  211*) — IRJTJBT  TO  BUILDIKG — RSPAIB— DSLAT. 

Leased  premises  were  rendered  untenantable  by  a  Are  In  BCareb.  They 

remained  under  the  control  of  the  public  authorities  for  three  weeks  after 
the  Are,  during  which  all  persons  were  forbidden  to  disturb  existing  con- 
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dltlons,  and  defendants  refused  to  permit  the  removal  of  the  debris  for 
a  similar  period  until  they  tiad  adjusted  their  insurance  loes,  whoi  re- 
pairs  were  proceeded  with  and  were  finished  in  September.  BM,  tbat 

the  landlords  wore  not  feullty  of  unreasonali'o  delay  in  making  the  nec- 
essary repairs  to  restore  the  prendses  to  tenantable  condition, 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  |§ 

840:  Dee.  Dig.  |  2U.«) 

3.  Landlord  and  Tknant  (§  211*) — Repairs — Labob  Law, 

Where  rented  premises  were  made  untenantable  by  fire,  the  lessee  was 
not  entitled  to  complain  that  in  making:  repairs  the  doors  were  so  hung 
as  to  open  outwardly,  insttad  of  inwardly,  as  required  by  the  Labor  Law 
(Consol.  Laws  1909,  c  31)  of  the  state,  where  there  was  no  evidence  that 
more  space  was  taken  In  effecting  the  change  than  was  necessary. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Ctant  Dig;  U 
240-245  ;  Dec.  Dig.  §  211.*] 

4,  Appeal  and  Bbbob  (f  153*) — Right  to  Alzjege  Ebbos — Waivkb. 

By  consenting  to  the  submission  of  certain  false  issues  to  the  Jury, 
plaintiffs  did  not  waive  their  right  of  appeal  on  the  ground  that  the 
jury's  finding  should  be  set  aside  on  any  of  the  grounds  stated  in  Code 
Civ.  Proc.  f  999, 

(Ed.  Note.— For  other  cases,  ses  Appeal  and  Eiror,  Cent  Dig;  ||  808- 

956;  Dec.  Dig.  |  153.*  1 

ft.  Judgment  (§  59G*) — Res  Judicata — Issues. 

Judgment  in  favor  of  tenants  In  an  action  by  a  landlord  to  recover  rent 
for  specified  months,  during  which  the  premises  were  under^oiug  repairs 
made  necessary  by  fire,  was  not  ros  judicata  against  the  iandiord'a  right 
to  recover  rent  for  subsequent  mouths. 

[Ed.  Note.— For  other  cua,  aee  Jndgmeot,  Gent  Dig.  |  1111}  Dee. 
Dig.  f  <»e.»j 

Appeal  £rom  City  Court  of  New  York,  Trial  Term. 

Action  by  Robert  Gerson  and  others  against  Max  Blandc  and  an- 
other. From  a  judgment  for  defendants,  and  from  an  order  denying 
plaintiffs'  motion  for  a  new  trial,  plaintiffs  appeal.  Modihed  and  af- 
firmed. 

Argued  December  term,  1912,  before  SEABURY,  GUY,  and 
GERARD,  JJ. 

Norwood  &  Harden,  of  New  York  City  (Carlisle  Norwood,  of  New 
York  City,  of  counsel),  for  appellants. 

Max  D.  Steuer,  of  New  York  City  (Hemy  W.  Unger,  of  New  York 
City,  of  counsel),  for  respondents. 

GUY,  J.  The  plaintiffs  appeal  from  a  judgment  in  favor  of  the 
defendants  in  an  action  l)rought  to  recover  rent  for  the  months  of 
June  and  July,  1911,  of  loit  premises  on  the  corner  of  Washington 
Place  and  Greene  street,  in  this  city,  which  were  rendered  untenant- 
able by  fire  on  March  25,  1911. 

[1]  On  June  1,  1911,  the  plaintiffs  offered  to  allow  the  defendants 
to  reoccupy  the  demised  premises.  The  evidence  shows  that  a  new 
stairway,  which  was  required  by  law  in  order  to  make  the  prem- 
ises such  that  the  defendants  could  have  lawfully  continued  tlieir 
business  on  the  premises,  was  not  completed  until  September,  1911. 
Until  that  date  the  premises  did  not  become  tenantable,  and  the  defend- 
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ants  were  not  obliged  to  reoocupy  them.  The  lease  between  the  par- 
ties provided  as  follows: 

"If  the  premises  hereby  leaspd  shall  be  Injured  by  fire  or  otherwise,  but  not 
rendered  untenantable*  the  same  shall  be  repaired  with  all  proper  speed  at 
the  expense  of  the  lewor;  but,  If  the  damage  shall  be  ao  octensive  as  to  ren- 
der the  premises  untenantable,  the  rent  shall  be  i)roport!on!itely  paid  up  to 
the  time  of  such  damage,  and  shall  from  thenceforth  cease  until  such  time 
as  same  aball  be  xrat  in  good  repatr." 

In  Friedlander  v.  Citron,  140  App.  Div.  489-491,  125  N.  Y.  Supp. 
510,  512.  Mr.  Justice  Miller  writing  the  opinion,  the  court  say: 

"In  such  case  the  statute  would  apply  if  the  lease  had  not  expressly  pro- 
vided that  the  'rent  •  •  •  shall  from  thenceforth  cpase  until  i^uch  time 
as  the  same  shall  be  put  in  good  repair,'  which,  of  course,  means  that  the 
tvii  ataoQld  eease  only  until  that  time.  Having  provided  by  contcaet  for 
the  oontioffBucy  that  happened,  the  contract  most  govenL" 

Under  this  rule,  there  was  but  a  single  issue  to  be  determined  ,in 
the  case,  and  that  was  whether  the  premises  had  been  put  in  good 
repair  in  June  or  July,  1911.  This  is  the  issue  which  should  have  been 
submitted  to  the  jury,  if,  indeed,  it  was  proper  to  submit  any  issue 
to  the  jury  in  this  case.  Instead  of  submitting  this  simple  issue  to  the 
jury,  the  court  below,  with  the  consent  of  both  counsel,  submitted  the 
following  questions: 

First  Was  there  an  unreasonable  dday  and  failure  to  restore  these 
lofts  to  their  original  condition? 

Second.  Was  there  an  intentional  deprivation  of  usable  space  in 
changing  the  doors  to  open  outwardly  as  required  by  tlie  i#abor  i»aw 
[Consol.  Laws  1909,  c.  31]  of  the  state? 

[2]  As  I  read  the  evidence,  it  presented  neither  of  these  issues. 
Even  if  the  premises  were  not  ready  for  reoccupancy  until  September, 
1911,  it  could  not  be  held,  in  view  of  the  fact  that  the  premises  had 
remained  under  the  control  of  the  public  authorities  for  at  least  three 
weeks  after  llie  lire,  during  which  time  all  persons  were  forbidden 
to  disturb  cxistmg  conditions,  and  in  view  of  the  fact  that  tiiere  is 
evidence  that  defendants  refused  to  permit  the  debris  to  be  removed 
for  a  similar  period,  until  they  had  adjusted  their  insurance  loss,  that 
plaintiffs  were  guilty  of  unreasonable  delay  in  making  necessary  re- 
pairs to  restore  the  place  to  its  former  condition,  so  far  as  the  same 
was  permissible  under  the  law. 

[3, 4]  There  is  no  basis  whatever  in  the  evidence  for  the  submis- 
sion of  the  second  question  to  the  jury.  The  change  of  jthe  doors  so 
as  to  make  them  open  outwardly,  instead  of  inwardly,  was  required 
by  the  Labor  Law  of  tbe  state,  and  there  is  not  a  scintilla  of  evidence 
from  which  the  jury  would  be  justified  in  finding  that  more  space 
was  taken  in  effecting  such  change  than  was  necessary  in  order  to  com- 
ply with  the  law.  The  lease  must  be  presumed  to  have  been  made  by 
both  lessor  and  lessee,  with  a  view  to  the  due  exercise  of  the  police 
power  of  the  state  during  tbe  term  of  the  lease,  so  far  as  the  public 
safety  might  require.  Both  parties  tried  the  case  upon  tbe  artificial 
basis  indicated  in  the  propositions  submitted  to  the  jury,  and  counsel 
130  N.Y.S.— 4 
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for  the  plaintiffs  consented  that  these  issues  be  submitted,  thereby 
conceding  that  there  was  sufficient  evidence  on  these  issues  to  call  for 
their  submission  to  the  jury.  But  by  consenting  to  the  sul»iiission  of 
these  issues  to  the  jury  plaintiffs  did  not  waive  their  right  of  appeals 
on  the  ground  that  the  finding  of  the  jury  should  be  set  aside  on  any 
of  the  grounds  stated  in  section  999  of  the  Code.  See  Picard  y.  Lang, 
3  App.  Div.  51-54,  38  N.  Y.  Supp.  229. 

I  am  of  the  opinion  that  the  finding^  of  the  jury  that  there  was  un- 
reasonable delay  on  the  part  of  the  plaintiffs  in  making  the  repairs, 
and  an  intentional  dq>rivation  of  usable  space  in  diangmg  the  doors 
to  open  outwardly,  was  entirely  against  the  weight  of  evidence.  It 
appears  conclusively  by  the  evidence  that  plaintiffs'  contractor  pro- 
ceeded diligently  with  the  work  of  reconstruction,  so  far  as  he  was 
permitted  to  do  so  by  the  public  authorities  and  b^  the  defendants, 
and  that  the  alleged  deprivation  of  space  was  not  intentional  on  the 
part  of  the  plaintiffs,  but  was  due  to  the  requirements  of  the  law  in 
that  regard.  The  proof  establishes,  however,  that  the  premises  were 
not  "in  good  repair"  in  the  months  of  June  and  July,  which  we  un- 
derstand to  mean  tenantable  condition,  such  condition  as  would  permit 
of  their  use  by  the  defendants,  without  violation  of  law,  for  the  pur- 
poses contemplated  by  the  lease,  and  plaintiffs  are  not,  thorefore,  en- 
titled to  recover  rent  for  those  months.  So  far,  therefore,  as  the  Judg- 
ment has  the  effect  of  dismissing  the  complaint  on  the  mcrit-^  as  to 
plaintiffs'  claim  for  rent  for  those  months,  it  must  be  a&rmed,  with 
costs. 

[5]  We  have  expressed  our  views  thus  at  length  because  of  the  sug- 
gestion contained  in  tiie  charge  of  the  court  bdow  that  the  judgment 

rendered  would  determine  as  to  the  future  liability  ol  the  defendants 

under  the  lea?e.  We  do  not  so  understand  the  case.  The  present 
judgment,  whatever  may  have  been  the  theory  upon  which  the  case 
was  tried  hy  counsel,  settles  only  the  question  as  to  whether  or  not 
these,  plaintiffs  are  entitled  to  rent  for  the  months  of  Jnne  and  July. 
In  order,  however,  that  no  misunderstanding  may  arise  in  the  future 
as  to  the  meaning  of  this  judgment,  we  think  that  the  judgment  ap- 
pealed from  should  be  modified,  so  as  to  state  that  the  complaint  is 
dismissed  upon  the  merits  as  to  the  rent  alleged  to  be  due  for  the 
months  of  June  and  July,  but  without  prejudice  to  the  right  of  the 
plaintiffs  to  sue  for  rent  which  may  subsequently  become  due  after 
the  premises  have  been  "put  in  good  repair." 

Judgment  modified,  so  as  to  read  as  follows:  Ordered,  adjudged, 
and  decreed  that  the  defendants,  Max  Blanck  and  Isaac  Harris,  co- 
partners under  the  firm  name  of  Triangle  Waist  Company,  recover 
and  have  judgment  against  the  plaintiffs,  Robert  Gerson,  Louis  £. 
Jacobson,  and  Samuel  Jacobson,  in  the  sum  of  $106.82,  dismissing 
the  complaint  on  the  merits  as  to  the  rent  alleged  to  be  due  for  the 
months  of  June  and  July,  1911,  but  without  prejudice  to  the  right  of 
the  plaintiffs  to  sue  for  rent  which  may  subsequently  become  due 
after  the  premises  have  been  put  in  good  repair,  and  that  an  execu- 
tion issue  therefor,  and,  as  so  modified,  the  judgment  Is  affirmed,  with 
costs.  All  concur. 
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SHERMAN  V.  PULLMAN  CO. 

(Sapreme  Oovrt  Appellate  Term,  First  Department   Jantuur  ^  10130 

1.  Carriebs  d  417*>— Baooaob-oAotiors  vob  Lo8»— SumoiBNOT  or  Bvi- 

DENCK. 

Bvldeoce  to  a  Pnllman  car  passt^ngw^a  action  for  loea  of  baggage 
to  sustain  a  Judgment  for  plaintiff. 

[Ed.  Note;— For  otlxer  cases^  see  Carriers,  Cent.  Dig.  if  1580-1600;  Dec. 
Dig.  I  417.*] 

2.  Carriebs  d  417*) — Baoqaok — Nkolioenobl 

Tlie  failure  of  the  porter  of  n  Pullraan  car  to  return  to  a  pnssenper 
articles  delivered  to  iiim  on  retiring  was  prima  facie  evidence  of  negli- 
gence. 

[Ed  Xote.^For  oliier  cases,  see  Osntan^  Gent  Dig.  H  mO-ieOO;  Dt. 

Dij?.  §  417.»] 

3.  Cabbiebs  (I  413*) — ^Baqoagb — Nequqeivoi. 

If  a  porter  neglected  to  watch  a  bag,  which  he  received  from  a  passen- 
ger on  retiring,  and  permitted  its  contents  to  be  stolen,  or  h<ni«fflf  stolo  it, 
the  sleeping  car  company  would  be  liable  therefor. 

TEd.  Note.— For  other  eases,  see  CaRten^  Gent  Dig.  H  1088*1588; 

Dec.  Dig.  f  413. •] 

4.  Oabbiers  (I  387*) — "Baooaoe" — Definition. 

The  meaning  of  the  term  "baggage"  depends  u]>on  the  peculiar  circuiu- 
stances  of  each  case ;  but  the  contract  to  tranqwrt  Imposes  the  dnty  of 
transporting  a  reasonable  amount  of  hand  baptjace,  stich  as  is  commonly 
takoi  by  travelers  for  their  personal  use,  the  quantity  and  value  of  which 
depends  upon  the  passenger's  station  In  life  and  the  purpose  of  his 
Journey. 

[Ed.  Note. — For  other  eases,  see  Carriers,  Cent  Dig.  {|  IMK^lulS; 
Doe.  Dig.  I  887.* 

For  other  dsflnlttons,  see  Woids  and  PluaseSi  voL  1,  pp.  Q6IMJ70;  ?ol. 

8,  p.  7586.] 

&  Cabbiebs  (i  391*) — Passbrosbs— Baooaqb. 

A  diamond  necklace,  carried  by  a  female  passenger  In  a  band  bag.  Is 

baggage,  even  thmieh  not  used  on  the  Jontney. 

[Ed.  Note.— For  other  cases,  see  Oarriers,  Cent  Dig.  If  1520-1528; 
Dec.  Dig.  f  391.*} 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Helen  D.  Sherman  against  the  PttllRian  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals.  Affirmed. 

Argued  December  term,  1912,  before  SEABURY,  GUY,  and  GE- 
RARD, JJ. 

Worcester,  Williams  &  Saxe,  of  New  York  City  (Rogers  H,  Bacon, 
of  New  York  City,  of  counsel),  for  appellant. 

Julius  D.  Tobias,  of  New  York  City  (Harry  A.  Bloomberg,  of  New 
York  City,  of  comisd),  for  respondent 

SEABURY,  J.  The  plaintiff  sues  to  recover  the  value  of  a  diamond 
necklace,  alleged  to  have  been  lost  or  stolen  through  the  negligence  of 
the  defendant.    On  August  30,  1910,  plaintiff  was  a  passenger  with 

•For  otiMf  cM«t  BM  saoM  topic  a  i  Hvuama  in  D«c.  4  Am.  Digi.  mi  to  daU.  A  Rop'r  Indozw 
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her  husband  on  one  of  the  defendant's  cars,  which  left  Lake  Placid 
bound  for  the  city  of  New  York.  The  plaintiff  had  with  her  a  small 
leather  bag,  in  which  were  certain  toilet  articles  and  a  small  wooden 
jewelry  box,  whidb  contained  a  diamond  necklace. 

[1]  Plaintiff  testified  that,  when  she  prepared  to  retire  for  the  night, 
she  endeavored  to  put  her  hand  bag  under  the  berth ;  but,  as  her  hus- 
band's dress  suit  case  had  already  been  put  under  the  berth,  she  was 
unable  to  do  so.  While  she  was  so  engaged,  the  porter  in  charge  of 
the  car  said  to  her,  "I  will  take  care  of  this  for  you,  lady,"  and  she 
delivered  the  bag  to  him.  The  next  morning  she  found  the  bag  in 
front  of  her  berth,  and,  upon  opening  it,  discovered  that  the  wooden 
jewelry  box  had  been  broken  open,  and  that  the  necklace  had  been 
taken  away.  She  immediately  reported  the  loss  to  her  husband  and 
to  the  conductor  of  tVie  car.  Upon  the  trial,  the  porter  denied  that  the 
bag  had  been  given  into  his  possession.  The  court  below  rendered 
judgment  for  the  plaintiff  for  $250.  The  judgment  cannot  properly  be 
said  to  be  against  the  weight  of  the  evidence,  and  upon  this  appeal  we 
must  assume  that  the  facts  were  as  stated  by  the  plaintiff.  Upon  this 
state  of  facts,  the  defendant  was  properly  held  liable. 

[2,3]  The  bag  was  actually  dehvered  to  the  porter,  whose  duty  it 
was  to  aid  passengers  in  handling  their  baggage,  and  to  watch  and  care 
for  it  while  the  passenger  was  asleep.  The  failure  of  the  defendant 
to  return  to  the  plaintiff  the  articles  which  she  had  delivered  to  it 
was  prima  facie  evidence  of  negligence.  The  defendant  having  re- 
ceived the  bag  and  its  contents  from  the  plaintiff,  its  duty  was  to  re- 
turn them,  or  to  satisfactorily  explain  their  loss.  It  did  neither  of 
these  things.  If  the  porter  neglected  to  watch  the  bag,  and  thus  al- 
lowed some  one  to  steal  its  contents,  the  defendant  was  liable.  If  the 
porter  stole  the  necklace,  the  defendant  was  also  liable.  That  the 
defendant  is  liable  for  the  loss  of  the  bagf^age  of  its  passengers,  un- 
der the  circumstances  disclosed  by  the  evidence  in  this  case,  is  now 
too  firmly  established  to  admit  of  question.  Hasbrouck  v.  N.  Y.  C. 
&  H.  R.  R.  R.  Co.,  202  N.  Y.  363.  95  N.  E.  808.  35  L.  R.  A.  (N. 
S.)  537,  Ann.  Cas.  1912D,  1150;  Knieriem  v.  N.  Y.  C.  &  H.  R.  R. 
R.  Co.,  146  App.  Div.  662,  131  N.  Y.  Supp.  406;  Carpenter  v.  Rail- 
road Co.,  124  N.  Y.  53.  26  N.  E.  277,  11  L.  R.  A.  759.  21  Am.  vSt. 
Rep.  CA4;  Williams  v.  Webb,  27  Misc.  Rep.  508,  58  N.  Y.  Supp.  300; 
Irvine  v.  Pulhnan  Co.,  84  N.  Y.  Supp.  248;  Arthur  v.  Pullman  Co., 
44  Misc  Rep.  229,  88  N.  Y.  Supp.  981;  CroU  Pulhnan  Co.,  61 
Misc.  Rep.  265,  113  N.  Y.  Supp.  542. 

[4]  The  appellant  contends  that  the  diamond  necklace  was  not  a 
part  of  the  plaintiit's  baggage  ai)propriate  to  the  journey,  and  that, 
therefore,  the  defendant  is  not  liable  for  its  loss.  This  contention 
raises  the  familiar  question  as  to  what  may  be  included  within  the 
term  "baggage."  None  of  the  definitions  of  this  term  given  by  judges 
and  text-writers  really  define  it  in  any  satisfactory  way.  The  term 
is  probably  incapable  of  exact  definition,  as  its  meaning  must  in  every 
case  depend  upon  so  many  personal  and  peculiar  circumstances.  Per- 
haps as  satisfactory  a  statement  as  can  be  found  is  that  given  by  Judge 
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Vann  in  Hasbrottck  v.  ti.  Y.  C.  &  H.  R.  R.  R.  Co.,  supra,  where  it 

is  said: 

"The  contract  to  transport  the  plaintiff  carried  with  It  the  duty  of  trans- 
port in  cr  a  reasonable  amount  of  hand  baggage,  such  as  is  commonly  taken  by 
truvelers  for  their  personal  use;  the  quantity  and  value  depending  mMO  Stft* 
tlou  in  liie,  object  of  tbe  jOQriiey»  and  otber  consideratiooa." 

In  Macrow  v.  Great  Western  Ry.  Co.,  Law  Rep.  6  Q.  B.  612,  622, 
Chief  Justice  Cockbum  said: 

"WhateTet  the  passenger  takes  with  him  for  his  personal  use  or  conven- 
ience, according  to  the  habits  or  wants  of  the  particular  class  to  which  be 
belongs,  either  with  reference  to  the  immediate  necessities,  or  to  the  ultimate 
porpoac;  of  the  fomaVt  oraat  be  cooaidered  as  personal  luggage.'* 

The  raiigfe  of  articles  which  are  included  within  the  term  must  nec- 
essarily be  as  diversified  as  individual  tastes  and  habits.  A  few  of  the 
cases  on  the  subject  will  indicate  the  latitude  of  the  term.  Thus, 
l>aggage  has  been  held  to  include : 

The  tools  of  a  harness  maker.  Davis  v.  Cayuga  &  S.  R.  Co.,  10 
How.  Prac.  330. 

Or  carpenter.  Porter  v.  Hildebrand,  14  Pa.  129. 

The  surgical  instruments  of  an  army  surgeon.  Hannibal  R.  R.  v. 
Swift,  12  Wall  262,  20  L.  Ed.  423. 

A  camera.  Atwood  v.  Mohler,  108  111.  App.  416. 

A  snuff  box,  writing  paper,  and  ink.  Grant  v.  Newton,  1  E.  D. 
Smith,  95.  • 

A  watch.  McCormick  v.  Hudson  R.  R.  Co.,  4  E.  D.  Smith,  181; 
Jones  V.  Voorhees,  10  Ohio,  145;  American  Contract  Co.  v.  Cross, 
71  Ky.  (8  Bush.)  472,  8  Am.  Rep.  471. 

A  pocket  pistol  and  a  case  of  dueling  pistols.  Woods  v.  Devin,  13 
111.  746.  56  Am.  Dec.  483. 

A  telescope.   Cadwallader  v.  Railway  Co.,  9  Low.  Can.  169. 

An  opera  glass.  T.  W.  &  W.  Ry.  Co.  v.  Hammond,  33  Ind.  379,  5 
Am.  Rep.  221. 

A  gun.  Int.  &  G.  N.  Ry.  Co.  v.  FolKard,  66  Tex.  603, 1  S.  W.  624, 

59  Am.  Rep.  632. 

One  revolver.    Chicago,  etc.,  R.  R.  Co.  v.  Collins,  56  111.  212. 

A  rifle,  revolver,  gold  chain,  two  rings,  and  a  silver  pencil  case. 
Bruty  V.  Raihray  Co.,  32  Upp.  Can.  Q.  B.  66. 

And  in  Parmelee  v.  Fischer,  22  111.  212,  74  Am.  Dec.  138,  the  plain- 
tiff was  permitted  to  recover  for  a  variety  of  articles  as  baggage  which 
range  from  a  German  silver  teapot  and  a  looking-glass  to  a  new  dou- 
ble-barreled gun. 

Personal  jewelry,  such  as  a  lady  may  carry  for  her  personal  use, 
has  often  been  held  by  the  courts  to  come  within  the  term  baggage. 
In  Brooke  v.  Pickwick,  4  Bingham,  475,  a  gentleman  traveling  by 
coach  with  his  daughter  had  in  his  trunk  jewelry  used  by  the  latter, 
which  w^as  lost.    It  was  held  to  be  baggage;  Best,  C.  J.,  saying: 

'^he  plnintUTs  trunk  contained  no  more  thaa  a  person  In  Jiia  condition 
aiglit  be  expected'  to  cany  witli  bim." 
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In  McGill  V.  Rowand,  3  Pa.  451,  45  Am.  Dec.  654,  a  plaintiff  was 
allowed  to  recover  for  the  loss  of  his  wife's  valuable  diamond  breast- 
pin, a  gold  breastpin,  and  a  miniature  set  in  gold,  with  chain. 

In  Doyle  v.  Kiser,  6  Ind.  242,  the  court  said: 

"The  articles  of  property  treated  as  baggage^  aceordinff  to  tiie  decisions  of 
different  courts,  may  be.  clotbing,  traveling  expense  money,  a  few  books  tor 
the  amusement  of  reading,  a  watch,  a  lady's  jewelry  for  dressing,  etc." 

In  McCormick  v.  Hudson  R.  R.  Co.,  1  E.  D.  Smith  181,  a  gold 
watch  and  such  other  articles  of  jewelry  as  a  passenger  ordioarily 
wears  about  his  person  were  held  to  be  baggage. 

In  Hubbard  v.  Railway,  112  Mo.  App.  459,  87  S.  W.  52,  articles 
consisting  of  opera  glasses,  jewelry,  watches,  diamonds,  earrings,  and 
several  ruigs  and  breastpins,  were  held  to  be  baggage;  the  court  say- 
ing • 

"It  will  be  seen  at  a  glance  that  they  were  things  appropriate  to  the  apparel 
of  a  woman,  as  all  of  them  were  pieces  of  Jewelry  such  as  are  commonly  worn 
on  the  person  for  use  or  omafflent  *  •  *  We  might  almost  iNnooanee  tbe 
artirios  to  be  baggage  as  a  matter  oC  law;  for  plaiiily  tbfly  wero  petsooal 

apparel." 

In  Hasbrouck  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  supra,  a  lady,  who 
was  a  passenger  on  defendant's  train,  was  permitted  to  recover  for 
three  finger  rings  and  two  $10  bills,  which  were  lost  or  stolen  from 
her;  Vann,  J.,  saying: 

"^he  rings  wi»e  adapted  to  ber  social  posltloii,  and  die  was  ta  tin  babit  of 
wearing  tliem  at  fertlM  and  reoepttons." 

In  Knieriem  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  supra,  a  plaintiff  was 
permitted  to  recover  for  four  rings,  a  watch,  and  a  silver  bag  used 

by  his  wife,  on  the  ground  that  these  articles  were  baggage. 

In  Railroad  Co.  v.  Fralol'f.  100  U.  S.  24.  25  L.  Ed.  531,  the  plain- 
tiff, a  foreign  lady  of  rank  and  wealth,  was  permitted  to  recover  for 
the  loss  of  275  yards  of  rare  and  valuable  lace,  which  was  lost  from 
her  trunks.  It  was  shown  that  she  was  accustomed  to  .  wear  the  lace 
upon  different  dresses  when  on  vbits,  or  frequenting  theaters,  or  at- 
tending dinners  and  balls  and  receptions,  and  the  court  held  that  the 
lace  was  baggage,  and  affirmed  a  verdict  for  the  plaintifT  for  $10,000. 

In  those  cases  where  jewelry  carried  by  a  passenger  has  been  held 
not  to  be  baggage,  the  jewelry  was  being  carried  as  merchandise  for 
sale,  or  as  presents  for  friends,  or  belonged  to  some  person  other  than 
the  passenger.  Richards  y.  Westoott,  15  N.  Y.  Super.  Ct  589;  Id., 
20  N.  Y.  Super.  Ct.  6 ;  Kevins  v.  Bay  State  Steamboat  Co.,  17  N. 
Y.  Super.  Ct.  225.  While  a  recovery  was  denied  for  lost  jewelry  in 
Steers  v.  N.  Y.  &:  Philadelphia  Steamship  Co..  57  N.  Y.  1,  15  Am. 
Rep.  453,  the  decision  was  placed  upon  the  ground  that  the  bill  of 
lading  or  receipt  for  the  trunk  containing  the  jewelry  expressly  pro- 
vided that  such  articles  should  be  carried  by  passengers  only  at  their 
own  risk. 

[5]  The  fact  that  the  diamond  necklace  which  was  lost  was  not 
4ised  by  the  plaintiff  on  the  journey  does  not  preclude  it  from  being 
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considered  as  baggage.  Dexter  v.  Syracuse,  etc.,  42  N.  Y.  326, 1  Am. 

Rep.  527. 

It  follows  that  the  judgment  appealed  from  shotild  be  affinned,  with 
•costs.  All  concan 
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GBIGJBIB  y.  BAPAPORT. 
(SnprBme  Ooort,  Appdlattt  Temi,  FInt  De^artmeiit  Janvaiy  9,  1018.) 
X  Masib  Am  8nTA>T  (|  40*)— Dockamb  «v  SavAHi^Aonom-- Btt- 

PENCE. 

In  au  action  by  an  emi^loy^  for  wrongful  disctiarge,  evidence  hel4  to 
support  a  findliig  that  tba  emplflyer  was  not  justlfled  In  dtsehsrglng  tlie 
employ^. 

tBiA.  Note.— For  other  cases,  see  Master  and  Senraat;  Gent  Dig.  i|  47- 
40;  De&  Dig.  I  40.*] 

AtfeaIm  and  Bsbqs  <|  9M*>— BviOsifos— OB»onoif»— Nbobsbiit. 

A  party  may  not  complain  of  evidence  recolvod  without  objection. 
[Ed.  NotSw—For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  If  140, 
1268-1212;  1274-1278, 1280, 1009;  Dec  Dig.  §  204.*] 

•8.  AmAL  AND  BiBoa  1068*)— Fatosabub  Iirsrsvonoas— GAvnoaABT  Iir> 

STBUCTIONB. 

The  refosal  to  charge  that  no  inference  could  be  drawn  by  the  jury 
Bgalnst  a  party  twcaase  of  his  fsnnre  to  call  a  wltoeas  present  In  court 
during  the  trial  was  not  erroneous,  where  the  court  gave  Instructions 
more  favorable  to  the  party  than  he  was  entitled  to. 

IBM.  Hotsu— Tinr  other  cases»  see  Appeal  and  Error,  Ctent  Dig.  S|  4062* 
4068;  Dsa  Dig.  1  1083.*] 

4,  ICASKsn  AND  Servant  08  30*) — Dischaboe  of  Servant — Actions — Issues, 
Wliare^  in  an  action  by  an  employ6  for  his  wrongful  discharge,  the  only 
Issue  under  the  pleadings  was  whether  the  employer  discharged  the  emr 

pIoy6,  the  employer  could  not  prove  a  Justification  of  the  discharge. 

[Ed.  Note  — For  other  cases;  ssa  Master  and  Servant,  Gent  Dig.  U  12, 
45,  46 ;  Dec.  Dig.  S  39.»] 

9.  Masteb  and  Servant  (S  40*) — Wrongful  Dischaboe — Justification — 
BuBDBr  or  Faoor. 

An  employer,  who,  when  sued  by  an  employ^  for  a  wrongful  discharge, 
pleads  justification,  has  the  burden  of  establishing  the  defease. 

[Ed.  Note.— For  other  eases,  see  Master  and  Servant,  Oei»t  Dig.  if  47- 
48;  Dee.  Dig.  i  40.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Samuel  Geiger  against  Jacob  Rapaport  From  a  judgment 
"for  plaintiflF,  defendant  appeals.  Affirmed. 
Sec,  also,  137  N.  Y.  Supp.  753. 

Argued  December  term,  1912,  before  SEABURY,  GUY,  and  GE- 
RARD, JJ. 

Henry  Fluegclman,  of  New  York  City  (M,  S.  Bevins,  of  New  York 
City,  of  counsel),  for  appellant. 

Max  D.  Steuer,  of  New  York  City  (Julian  Arthur  Leve,  of  New 
York  City,  of  counsel),  for  respondent. 

-^fto  ether  eaies  ■••  MUM  lovia  A I  MUiiaaa  IB  Dm.  a  Aai.  Digs.  1M7  te  4^ 
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SEABURY,  J.  Plaintiff  sues  to  recover  damages  for  the  breach 
of  a  written  contract  of  employment,  and  the  answer  admits  the  con- 
tract and  denies  the  other  allegations  of  the  complaint. 

[1]  Knowledge  of  the  conditions  existing  in  the  defendant's  shop 
shortly  before  the  time  of  die  discharge  is  essential  to  an  understanding 
of  the  case.  The  plaintiff  was  employed  a?  an  operator  and  tailor.  The 
defendant  was  a  manufacturer  of  cloaks  and  suits.  From  July  7  to 
September  2,  1910,  there  was  a  general  strike  in  the  cloak-making  trade 
in  this  city.  During  the  strike,  Uie  plaintiff,  although  frequently  threat- 
ened with  personal  violence,  continued  to  work  under  his  contract,  and 
during  that  time  he  slept  in  the  defendant's  factory,  and  his  meab  were 
broii,£:ht  to  the  factory  to  him.  On  Sej^ternher  2,  1910,  the  unions  and 
the  manufacturers  settled  the  strike  by  cnterins:^  into  a  formal  agreement, 
which  is  called  a  "protocol."  This  protocol  made  provision  for  secur- 
ing sanitary  conditions  in  the  shops,  fixed  a  minimum  weekly  scale  of 
wages,  and  contained  other  provisions  affecting  the  conditions  under 
which  work  in  this  trade  was  to  be  done.  Among  other  things,  it  pro- 
vided that: 

"In  tbe  future,  there  sliall  be  no  time  contracts  with  individual  sliop  em- 
ployes, except  foremen,  designers  and  patent  graders." 

It  also  provided  that : 

•*Kach  luenilier  of  the  manufacturers  Is  to  niaintnin  a  union  shop;  a  'union 
shoi)'  beinu  unilerstood  to  reler  to  a  shop  where  uuiou  standards  as  to  work- 
ing conditions,  hours  of  labor,  and  rates  Of  wages  as  herein  stipulated  pre" 
vail,  and  where,  when  hiiinc  help,  union  men  are  preferred — it  being  rec- 
ognized tliat,  since  there  are  dittcrences  In  degrees  of  skill  among  those  em- 
ployed in  tile  trade,  employers  shall  have  freedom  of  selection  aa  between 
one  nnion  man  and  another,  and  shall  not  be  coniined  to  any  list,  nor  bound 
to  follow  any  prescribed  order,  wliatever.  It  is  further  understood  that  all 
existing  agreements  and  obligations  of  tbe  employers,  including  those  to  pres- 
ent employ^,  shall  be  resre<;ted.  The  manufacturers,  however,  declare  their 
belief  in  the  uuiou,  and  tliut  all  who  desire  its  beuchts  shall  share  in  its  bur- 
dens." 

After  the  strike  was  settled,  the  defendant  persuaded  the  plaintiff  to 
join  a  union,  which  the  plaintiff  was  permitted  to  do  upon  paying  a 
fine  to  the  union  of  $25,  which  the  defendant  advanced*  upon  condition 
that  he  shonM  reimburse  himself  by  deducting  $5  a  week  from  the 
wages  of  the  jtlaintifF.  On  Octo])er  1,  1910,  a  dispute  occurred  in  the 
defendant's  shop,  because  the  eiuployes  were  asked  to  work  on  a  gar- 
ment in  reference  to  whicii  the  price  to  be  paid  had  not  been  agreed 
upon.  According  to  the  plaintiff,  there  was  an  angry  dispute  between 
the  vi'orkmen  and  the  defendant,  and  the  workmen  started  to  leave 
ihe  shop.  The  plaintiff  went  to  the  defendant,  and  asked  him  what  he 
should  do,  and  the  defendant  told  him  he  had  better  go  with  the  others, 
and  that  he  would  not  lose  anything  by  so  doing.  The  defendant  admits 
that  the  disturbance  testitied  to  by  the  plaintilt  occurred,  but  denies 
that  he  told  the  plaintiff  he  could  leave  with  the  other  workmen.  The 
contention  of  the  defendant  is  that  he  told  the  plaintiff  that,  if  he  left, 
he  would  not  take  him  back  again.  This  disiurbance  occurred  on  Sat- 
urday morning,  and  on  the  Monday  folbwing,  when  the  plaintiff  re- 
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turned,  the  defendant  refused  to  allow  him  to  work.  The  plaintiff  was 
corroborated  by  several  witnesses,  and  the  defendant  called  several 
of  his  own  employes  to  corroborate  his  version  of  the  occurrence. 

After  a  careftd  review  of  the  whole  record,  we  have  come  to  the 
ooncliision  tfiat  the  verdict  of  the  jury  should  not  be  disturbed.  There 
are  several  significant  circumstances  disclosed  in  the  record,  which 
tend  very  strongly  to  corroborate  the  plaintiff.  Before  the  settlement 
of  the  strike,  it  was  clearly  to  the  defendant's  interest  to  employ  the 
plaintiff  under  a  written  contract,  and  during  the  whole  of  the  turbu- 
lent period  of  the  strike  H  is  conceded  that  the  plaintiff  performed  his 
duty  under  his  contract.  The  point  of  view  and  interest  of  the  de- 
fendant necessarily  changed  after  the  si.crning  of  the  protocol.  From 
that  time  on,  the  interest  of  the  defendant  would  be  promoted  by  em- 
ploying only  union  men,  and  from  that  date  the  efforts  of  the  defend- 
ant to  get  rid  of  the  plaintiff  are  plainly  disclosed  by  the  record.  On 
Septeimr  27,  1910,  two  men  went  to  the  plaintiff  and  asked  lum  to 
sign  a  paper,  addressed  to  the  defendant,  which  was  as  follows : 

"I  find  it  disagreeable  to  work  under  the  contract  as  a  week  worker,  while 
all  the  other  workers  are  piece  workers.  I  think  I  will  make  out  as  much  a» 
a  piece  worker,  and  the  people  who  work  In  your  shop  will  feel  more  friendly 
towards  me.  I  would  like  to  joiu  the  union  and  give  up  the  contract  which 
I  have  with  yon.  Will  you  please  agree  that  the  contract  which  I  have  made 
with  yon  l  e  terminated  as  soon  as  I  join  the  nnlon,  and  that  I  work  as  a 
piece  worker?" 

The  plaintiff  testified  that  the  two  men  who  presented  this  paper 
to  him  to  sign  did  so  in  thd  (iefeiidant's  shop  and  in  the  defendant's 
presence,  with  the  admonition  that,  if  he  did  not  comply: 

"Xhej  will  take  you  down  a  dead  man.  Xou  will  have  to  sign  the  paper." 
To  this  request  the  plaintiff  replied: 

'*Toa  will  tasTe  to  take  me  down  a  dead  man.  I  am  not  going  to  break  my 
contract** 

It  was  proven  upon  the  trial,  without  objection,  that  the  other  em- 
ployes of  the  defendant  who  were  working  under  a  written  contract 
had  an  experience  similar  to  that  of  the  plaintiff,  and  that  they  were 
all  asked  to  sign  the  letter  quoted  above.  The  fact  that  the  plaintiff 
was  asked  to  sign  this  letter,  and  was  threatened  with  violcince  if  he 
did  not  do  so,  and  that  the  requests  and  threats  were  made  to  him  in 
the  defendant's  shop  and  in  the  presence  of  the  defendant,  plainly  in- 
dicate the  defendant's  attitude,  and  make  it  clear  that  the  defendant 
desired  the  plaintiff  to  abandon  the  contract.  The  rcsfusal  of  the 
plaintiff  on  September  27th  to  abandon  his  contract  indicates  that  he 
would  not  willingly  have  repudiated  it  on  October  1st,  as  the  defend- 
ant testified. 

Having  continued  to  work  for  the  defendant  throughout  the  whole 
period  of  the  strike,  we  find  it  difficult  to  believe  that  he  voluntarily 
left  the  ddfendant's  employ  because  of  the  comparatively  slight  dis- 
agreement which  took  place  between  the  defendant  and  his  other  union 
employes  on  October  1st  The  f«ct  appears  to  us  to  be,  as  we  have 
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no  doubt  it  did  to  the  jury,  that,  as  the  defendant  had  failed  in  his 
efforts  to  induce  the  plaintiff  to  abandon  his  contract,  he  seized  the 
first  opportunity  which  presented  itself  of  getting  rid  of  him.  It  is 
noticeable,  al^  that  he  did  not  do  this  until  the  plaintiff  had  worked 
with  him,  after  the  settlement  of  the  strike,  long  enough  to  enable  him 
to  reimburse  himself  out  of  the  plaintiff's  wages  for  the  amount  of 
the  fine  which  the  union  imposed  upon  the  plaintiff.  We  are  satisfied, 
from  a  review  of  all  the  evidence,  tliat  the  verdict  of  the  jury  was 
proper. 

[2]  It  is  urged  that  the  judgment  should  be  reversed  because  a 

witness  was  permitted  to  testify  that  the  letter  quoted  above  was  seen 
by  him  at  the  office  of  the  tmion,  and  that  he  (the  witness)  was  com- 
pelled to  sign  it.  This  evidence  was  received  without  any  objection 
being  made  to  it.  By  failing  to  object  to  its  introduction,  the  defend- 
ant consented  to  its  admission.  In  view  of  the  evidence  given  by  the 
plaintiff  In  relation  to  the  same  subject,  its  admission  covdd  not  be 
deemed  prejudicial  even  If  It  had  been  objected  to  and  an  exception 
duly  taken. 

[3]  It  is  also  urged  that  the  judgment  should  be  reversed,  because 
the  court  below  refused  the  request  of  counsel  for  the  defendant  to 
charge  that  no  inference  could  be  drawn  by  the  jury  against  the  de- 
fendant because  of  his  failure  to  call  a  witness  who  was  present  in 
the  court  during  the  trial.  While  we  are  of  the  opinion  that  the 
charge  requested  might  well  have  been  made,  the  failure  of  the  court 
to  give  any  charge  at  all  on  the  subject  was  not  an  error  prejudicial 
to  thd  rights  of  the  defendant.  The  charge  of  the  court,  when  con- 
sidered as  a  whole,  was  more  favorable  to  the  defendant  than  he  was 
entitled  to. 

[4^  5]  Under  the  pleadings,  the  only  issue  In  the  case  was  whether 
the  defendant  discharged  the  plaintiff.  The  answer  did  not  plead  that 

the  defendant  was  justified  in  discharging  the  plaintiff.  Upon  the 
trial,  the  fact  that  the  defendant  discharged  the  plaintiff  was  not  dis- 
puted, and  the  only  question  contested  was  whether  or  not  the  defend- 
ant was  justified  in  discharging  him.  The  court  below  not  only  sub- 
mitted the  case  to  the  jury  upon  this  theory,  thus  giving  the  defend- 
ant a  benefit  which,  under  his  pleadings,  he  was  not  entitled  to  (Linton 
V.  U.  F.  Co.,  124  N.  Y.  533,  536,  27  N.  E.  40Q,  but  went  further,  and 
charged  the  jury  that  the  burden  of  proof  was  upon  the  plaintiff, 
and,  if  they  found  the  evidence  of  the  parties  "equally  trustworthy," 
they  must  find  a  verdict  for  the  defendant.  Under  the  pleadings,  the 
defendant  had  no  right  to  attempt  to  prove  justification,  and,  even  if  he 
had  pleaded  such  a  defense,  the  burden  of  establishing  that  <tefense 
was  upon  him.  Linton  v.  U.  P.  Co.,  supra.  The  charge  of  the  court 
required  the  plaintiff,  not  only  to  prove  his  own  case,  which  was  not 
disputed  upon  the  trial,  but  to  sustain  the  burden  of  proof  in  negativ- 
ing the  defense  upon  which  the  defendant  was  permitted  to  oft'er 
proof,  although  no  sucii  defense  had  been  pleaded.  Severe  as  this 
burddn  was,  we  are  satisfied  that  the  plaintiff  fully  sustained  it. 
Judgment  affirmed,  with  costs.  All  concur. 
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DOM  I  NICK  V.  STERN. 
(Saprame  Court;  Special  Tenn,  Srle  Gotmtjr.  Janmrj  B,  10124 

1.  InSU RANGE  (I  690*) — RiGUT  OF  PkOCEEDS — RiGnTS  OF  GBEDITOBB. 

Domestic  Relations  Law  (Consol.  Laws  1909,  c.  14)  |  52,  authorizes  a 
wife  to  Insore  lier  hmlNiiitfs  Itfe,  and  inwvidea  that  tf  sbe  rarrtres  the 

period  or  tprm  of  Insurance,  she  shall  bo  entitled  to  the  Insurance  money 
at  her  separate  property,  free  from  claims  of  creditors,  except  that, 
where  tlie  aniraal  prMiiliim  paid  from  tlie  hiirt>aiid'e  property  esoeeda 
1000,  that  portion  of  the  Insurance  money  purchased  by  the  excess  of  the 
premium  above  |500  is  primarily  liable  for  the  husband's  debts.  Insur- 
ance Law  (COBwl.  Law*  1900,  e.  28)  |  212,  eoncwning  life  inraranee  cor> 
porfttlons  upon  the  co-operative  or  assessment  plan,  and  section  238,  rela- 
tive to  fraternal  beneficiary  societies,  orders,  or  associations,  provide 
fhat  tbB  benefits  paid  or  to  be  paid  shall  be  exempt  from  seizure  on  legal 
or  equitable  process  for  debts  of  the  member.  Held  that.  In  determining 
whether  the  amount  of  annual  premium  exceeds  $500,  within  the  meaning 
ef  Domestic  Relati<His  Law,  |  S2;  assessments  paid  to  fraternal  benefit 
societies,  or  benefit  or  assessment  associations,  should  not  be  considered, 
especially  as  the  provision  of  the  Domestic  Relations  Law  was  first  enact- 
ed In  1840  (Laws  1840,  c.  80),  while  the  exemptions  of  the  Insurance  Law 
were  not  enacted  until  1^83  (Laws  1883.  c.  175),  and  would  have  i>een 
unnecessary,  except  to  exempt  such  insurance  from  the  provisions  of  the 
earlier  alatnta  ^ 

[Ed.  Note.— For  other  eaaee^  aee  Inwrancab  Cent  Dlf.  11  1410»  1482, 
1485;  Dec.  Dig.  S  590.*] 

'2.  Statutes  (f  224*) — Constbuction — Ascebtainino  Izttsrt. 

In  detemdntng  tiie  proper  constructioii  of  apparently  conflicting  stat- 
utes, the  purpose  and  Intent  In  their  passage  governs,  wlilch  Is  to  be 
gathered,  not  only  from  the  language  of  the  acts  themselves,  but  from 
their  reiatlen  to  each  other  In  the  order  of  time  of  their  enactment 

[Ed.  Note.— For  ofher  caae%  aee  Statntei,  Oent  Dig;  H  800^  m  808: 

Dec.  Dig.  8  224*] 

3.  Statutes  (S  231*) — Constbuction — Effect  or  Genebal  Revision  or  Stat- 
utes. 

A  construction  of  apparently  conflicting  statntes*  based  on  the  order  of 
their  i>assage,  was  not  affected  by  the  re-oiaetxnent  of  such  statutes  in 
the  GoneoUiteted  Laws,  in  view  of  the  elatutory  provision  tiiat,  in  deter- 
mining the  effect  of  the  provisions  of  that  ronsollrlntlon.  thoy  shall  not  be 
considered  as  having  been  enacted  or  re-enacted  at  the  time  of  the  pas- 
sage of  the  Ck>n8olldated  Laws,  bat  as  having  been  enacted  aa  of  the 
various  times  when  they  first  became  laws  by  earlier  statutes. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent.  Dig.  |  312;  Dec.  Dig. 
•  23L*1 

Action  by  Eugene  L.  Dominick,  as  administrator  with  the  will 
annexed  of  Jacob  Stern,  deceased,  against  Ida  B.  Stern.  On  motion 
for  a  judgment  on  the  pleadings  dismissing  tiie  complaint  after  a  de- 
murrer thereto  for  insi£fficiency*  Demurrer  sustained,  and  complaint 

dismissed. 

Frank  C.  Brendel,  of  Buffalo,  for  plaintiff. 
Alfred  if.  Becker,  of  Buffalo,  for  defendant. 

WHEELER,  J.  This  action  is  brought  by  the  plaintiff,  in  his  rep- 
reseirtative  capacity,  for  the  purpose  of  recoverincf  from  the  defendant 

*ror  oUi«r  cues  see  same  topic  tk.  i  aui^au  in  Dec.  &  Am.  Digs.  l'^07  to  date,  &  Rep'r  Indexes 
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surplus  of  insurance  purchased!  by  the  testator  upon  his  life  in  excess 
of  annual  premiums  of  $500,  pursuant  to  section  52  of  the  Domestic 
Relations  Law  (Consol.  I^aws  1909,  c.  14)  of  the  state  of  New  York. 
The  complaint  alleges  the  testator  died  insolvent,  and  had  been  in- 
solvent for  many  years  prior  to  his  death.  The  plaintiff  brings  this 
action  in  behalf  of,  and  for  the  benefit  of,  the  creditors  of  the  de- 
ceased. 

[1]  Section  52  of  the  Domestic  Relations  Law  of  the  state,  under 
which  this  action  is  brouglit,  provides  as  follows: 

**A  married  woman  may,  In  her  own  name,  or  in  the  name  of  a  third  per- 
son, with  his  consent,  as  her  trustee,  cause  the  life  of  her  husband  to  be 
insured  for  a  dellnite  period,  or  for  the  term  of  his  naturai  life.  Where  a 
married  woman  survives  such  period  or  term  she  Is  entitled  to  receive  the 
Insurance  money,  payable  by  the  terms  of  the  policy,  as  her  separate  prop- 
erty, and  free  from  any  ciaim  of  a  creditor  or  representative  of  her  husband, 
except,  that  where  the  premiiuu  actually  paid  annually  out  of  the  husl>aud".s 
property  exceeds  five  hundred  dollars,  that  portion  of  the  insurance  money 
which  Is  purchased  by  excess  of  premium  above  five  hundred  dollars.  Is  pri- 
marily liable  for  the  husband's  debts.  The  policy  may  provide  that  the  Insur- 
ance, If  tlie  married  woman  dies  before  it  becomes  due  and  without  disposing 
of  it,  shall  be  paid  to  her  husband  or  to  his,  her  or  their  children,  or  to  or 
for  the  use  of  one  or  more  of  those  persons ;  and  it  may  designate  one  or 
more  trustees  for  a  child  or  cbildrcn  to  receive  and  manage  such  money  until 
Buch  child  or  children  attain  full  ape.  The  married  woman  may  dispose  of 
such  policy  by  will  or  written  ackno\vle<lged  assignment  to  talce  elTect  on  her 
deatii,  if  rtie  dies  thereafter  leaving  no  deaeendanbi  surviving.  After  the  will 
or  the  assipnmpnt  takes  effect,  the  legatee  or  nssignee  takes  such  policy  ab- 
solutely. A  policy  of  insurance  on  the  life  of  any  jierson  for  the  benefit  of  a 
married  woman  is  also  as.si.irtiat)le  and  may  be  surrendered  to  the  coflopany 
issuing  the  same,  by  h&t,  or  her  legal  represe&tatire,  with  the  written  com- 
sent  of  the  assured." 

It  appears  by  the  alleq^ations  of  the  complaint  that  the  defendant 
was  the  wife  of  the  testator,  and  caused  his  life  to  be  insured  for 
her  benefit  as  widow  and  beneficiary  in  the  following  insurance  com- 
panies, fraternal  benefit  societies  or  associations,  and  assessment  as- 
sociations, for  the  following  amounts,  which  were  paid,  and  Deceived 
.by  her  after  her  husband's  death,  to  wit: 

Germanltt  T/lfe  Insnrnnco  Company  of  New  York  •  $3,000 

Fidelity  Mutual  Life  Insurance  Company,  Philadelphia  8,000 

Mntual  Benefit  Life  Insurance  Company  of  New  Jeraej   2.00(^ 

Masonic  Ufc  As'^nciation  •  «  .•«•.•••••  5.0(>0 

Supreme  Council  of  the  Royal  Arcanum   3,000 

Knights  Templars  and  Masonic  Mutual  Aid  Association  of  Cincfnnat!, 


Supreme  Court  of  the  Independent  Order  of  Foresters,  Toronto,  Canada  3,000 
Emergent  Gratuity  Fund  of  Ismatlia  Temple,  Ancient  Arabic  Order, 
Noble  Mjrstle  Shrine^  Oasis  of  BnflUo,  N.  7.   000 

The  first  three  of  the  above-named  companies  are  incorporated 
"old-line"  insurance  companies  (so-called),  and  the  annual  premiums 

?aid  for  such  insurance  to  them  amounted  in  the  aggregate  to  $260.90. 
'he  remaining  companies  or  associations  are  fraternal  benefit  soci- 
eties, or  benefit  or  assessment  associations.  The  assessments  paid  to 
such  associations  amounted  at  the  time  of  the  testator's  deatli  to  the 
sum  of  $468.17.  The  total  amount  of  premiums  and  assessments 
thus  paid  was  the  sum  of  $729.07, 
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These  premitiiiis  and  assessments,  the  complaint  alleges,  were  paid 

by  the  testator  out  of  his  own  funds  and  with  his  own  money;  and 
the  plaintiff  contends  that  the  insurance  moneys  received  by  the  de- 
fendant are  impressed  with  a  trust  in  favor  of  the  creditors  of  the 
testator  for  that  portion  purchased  by  the  excess  of  premiums  paid 
over  $500.  The  defenduit,  on  the  other  handle  maintains  that  the 
insurance  mooqrs  or  benefits  pud  the  defendant  by  the  fraternal 
benefit  societies  and  benefit  or  assessment  associations  are  by  statute 
exempt  from  the  claims  of  creditors  of  the  deceased,  and  therefore  no 
recovery  c^n  be  had  in  this  action. 

Section  212  of  the  Insurance  Law  (Consol.  Laws  1909,  c.  28),  gov- 
erning 'life  or  casualty  insurance  corporations  upon  the  co-operative 
or  assessment  plan/'  provides: 

"The  money  or  other  benefit,  charity,  relief  or  aid,  paid  or  to  be  paid,  pro- 
vided or  rendered  by  any  auch  corporation,  association  or  society  shall  not  be 
Ualile  to  be  Mteed,  taken  or  aiiproiirfeted  bgr  any  tegal  or  equitable  process, 
to  pay  any  debt  or  liability  of  a  member,  or  any  debt  or  liability  of  the 
widow  of  a  deceased  member  of  such  corporation  designated  as  the  beueliclary 
thereof,  which  was  incurred  before  sucb  money  was  paid  to  btf  or  sucb  bni- 
eflt,  cbarity,  relief  or  aid  was  provided  or  rendered." 

Section  238  of  the  Insurance  Law,  governing  "fraternal  beneficiary 
societies^  orders  or  associations/'  provides : 

"Membership  In  any  such  socletaTt  order  or  association  shall  give  to  the 
menjber  the  rijrbt  at  any  time,  npon  the  consent  of  snob  soeloty.  order  or 
association,  in  the  mauuer  and  form  prescribed  by  its  by-laws,  to  maice  u 
change  in  its  payee  or  payees,  beneficiary  or  benefleiariee,  without  acquiring 
the  con!?ent  of  sncb  payeos  or  beneficiaries.  All  money  or  other  benefit,  char- 
ity, relief  or  aid,  to  be  paid,  provided  or  rendered,  or  which  has  heretofore 
been  paid,  or  which  shall  hereafter  bo  paid,  provided  or  rendered,  by  any 
such  society,  order  or  association,  whether  voluntary  or  Incorporated  under 
this  article  or  any  other  law,  shall  be  exempt  from  execution,  and  shall  not  be 
liable  to  be  seized,  taken  or  api-ropriated  by  any  lepal  or  oiiuitable  process, 
to  i>ay  any  debt  or  liability  of  a  member,  beneficiary,  or  beneficiaries  of  a 
member.  All  notices  of  assessment  made  upon  Its  lodges,  councils,  branches 
or  iiH'iiihers.  or  any  of  fln  in  hy  any  such  society,  order  or  associatluii,  shall 
truly  state  the  cause  and  purpose  of  the  assessment,  and  what  portion  or 
tmoont  thereof,  tf  any,  te  to  be  used  tor  tbe  payment  of  other  than  benefl- 
clarj*  claims.  An  affidavit  made  by  any  officer  of  such  society,  order  or  asso- 
ciation that  such  notice  was  mailed,  stating  the  date  of  mailing,  shall  be 
presomptlTe  evidence  thereof.'* 

The  question  is  therefore  presented  whether  the  exemptions  pro- 
vided for  in  the  section  last  quoted  control,  or  whether  the  provisions 
of  section  52  of  the  Domestic  Relations  Law  applies  as  well  to  moneys 
realized  from  co-operative  and  benefit  insurance  as  it  does  to  "old- 
line*'  insurance;  for,  if  section  52  of  the  Domestic  Relations  Law 
does  not  govern  co-operative  and  benefit  insurance,  then,  inasmuch 
as  the  premiums  paid  for  "old-line"  insurance  did  not  exceed  the 
$500  limit,  there  can  be  no  recovery  in  this  action.  So  far  as  wc 
have  been  able  to  ascertain,  or  the  researches  of  cotuisel  disclose,  there 
is  no  adjudicated  case  reported  which  passes  upon  the  question  pre- 
sented. 

[2]  In  the  investigation  of  this  qiic^lion,  we  nattirally  inquire  as  to 
the  purpose  and  intent  of  the  LrCgisiature  in  the  passage  of  the  acts. 
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This  is  be  gathered,  oot  only  from  the  language  of  the  acts  them- 
selves, but  from  their  relation  to  each  other  in  the  order  oi  the  time 
of  their  enactment  into  law. 

Investigation  discloses  that  as  far  back  as  1840  the  Legislature 
passed  an  act  containing  substantially  the  same  provisions  as  those 
embodied  in  the  present  fifty-second  section  of  the  Domestic  Relations 
Ivaw.  Chapter  80,  Laws  1840.  The  statute  of  1840  has  been  amended 
from  lime  to  time  until  it  aj^pears  in  its  present  form  in  the  Domestic 
Relations  Law  of  tlie  Consolidated  Laws  of  the  state. 

The  exemption  clauses  upon  which  the  defendant  relies  ^have  their 
source  in  subsequent  legislation.  It  was  not  until  1883  that  the  Leg- 
islature of  the  state  undertook  to  r^[ulate  co-operative  and  assess- 
ment life  insurance  associations.  In  that  year,  it  passed  "An  act  to 
provide  for  the  incorporation  of  co-operative  or  assessment  life  and 
casualty  insurance  associations  and  societies."  Chapter  175,  I<aws 
1883.  Section  19  of  that  act  provided  that: 

*The  money  or  other  benefit,  charity,  relief  or  aid  to  l  e  paid,  provided  or 
rendered  by  any  corporation,  association  or  society  authorized  to  do  business 
imder  tliis  act  shall  be  exempt  from  execution,  and  shall  not  be  liable  to  be 
a^xed,  taken  or  appropriated  by  any  i^pu  or  eqnitaUe  prooeas,  to  pay  any 
debt  or  liability  of  a  member." 

From  this  b^nniog,  by  amendments  and  other  enactments,  the 

statutes  governing  exemptions  of  this  class  of  insurance  have  finally 
taken  the  form  contained  in  the  present  sections  212  and  238  of  the 
Insurance  Law  of  the  state. 

It  seems  clear  to  our.  mind  that  when  the  Legislature  passed  the 
first  and  original  statute  of  1883,  exempting  co-operative  and  assessment 
life  insurance  from  liability  for  the  debts  of  a  member,  its  purpose  was 
to  save  and  relieve  such  insurance  from  tlie  operation  of  the  statute 
of  1840,  or  any  of  the  subsequent  amendments  thereto,  and  to  secure 
absolutely  to  the  beneficiaries  of  such  insurance  the  enjoyment  of  the 
benefit  of  such  insurance,  free  from  the  claims  of  the  creditors  of  the 
members  whose  hfe  was  insured.  The  framers  of  the  statute  undoubt- 
edly had  in  mind  the  probability  or  possibility  that  in  the  absence  of 
some  such  express  exemption  the  prior  statute  limiting  the  amount  of 
insurance  exempt  from  the  claims  oi  creditors  of  the  insured  might 
operate  on  co-operative  and  benefit  insurance,  and  to  guard  against 
such  a  contingency  or  possibility  provided  for  the  exemptions  embodied 
in  the  law  relating  to  such  life  insurance. 

If  it  were  not  to  meet  just  this  situation  and  guard  against  it,  the 
exemption  clauses  as  originally  enacted  in  the  law  of  1883  would  have 
been  idle ;  for  under  the  common  law,  and  independent  of  the  statute, 
such  insurance  could  not  have  liccn  reached  by  the  creditors  of  the 
member  whose  life  was  insured.  Bown  v.  C.  M.  B.  A.,  33  Hun,  263; 
Beeckel  v.  I.  C.  O.  U.  F.,  58  Hun.  7,  11  N.  Y.  Supp.  321.  affirmed  124 
N.  Y.  661,  27  N.  E.  413;  Boasbcrg  v.  Cronan  (Super.  Buff.)  9  N.  Y. 
Supp.  664;  Bloomingdale  v.  Lisberger,  24  Hun,  355;  Pingree  v.  Jones, 
80  111.  177;  Leonard  v.  Clinton,  26  Hun,  288;  Phineo  v.  Goodspeed, 
120  111.  524,  12  N.  E.  196;  25  Cyc.  896,  and  cases  cited. 

The  inference  is  therefore  irresistible  that  the  Legislature  intended 
hy  these  exemptions  to  place  co-operative  and  assessment  insurance  in 
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a  dags  by  itsdf ,  and  to  rdleve  such  insurance  from  tiie  operation  of 

the  statute  making  insurance  moneys  realized  by  a  wife  subject  to  the 
debts  of  the  husband  where  the  insurance  premiums  paid  exceed  a  cer- 
tain amount.  Moreover,  to  hold  otherwise  would  do  violence  to  the 
plain  and  explicit  language  of  the  statutes  in  question. 

[3 J  The  fact  that  these  various  statutes  under  discussbn  have  been 
re-enacted  into  the  Consolidated  Laws  of  the  state  does  not  chann^  in 
any  way  the  construction  to  be  placed  upon  them.  The  rules  prescribed 
for  the  construction  of  the  Consolidated  Statutes  of  the  state  eicpressly 
provides  that: 

"For  the  purpose  of  determining  the  ettiet  of  any  of  tbe  provisions  or  sec- 
tiont  thereof  or  any  other  provlBion  or  section  thereof,  or  of  any  special  lavr 

theretofore  enacted,  the  several  provisions  and  sections  of  such  laws,  and 
Code  amendments  and  said  act  amendatory  ttiereof  sliall  not  be  considered 
is  having  been  enaeted  or  re-macted  by  the  Leglslatnre  at  the  tiine  of  the 
p:i?<aco  of  the  Consolidated  Laws  or  snch  Code  amendments  or  said  act 
amendatory  thereof,  but  as  having  been  enacted  at  of  the  various  times  wheih 
suck  pfovMone  and  seetkms  first  became  lowi  by  any  ewUer  statistes**  etc. 

Whether  the  statutes  wholly  exempting  co-operative  and  assessment 
insurance  from  the  claims  of  creditors  of  a  deceased  member  are  wise 
or  not  is  not  for  the  court  to  discuss.  Like  much  benevolent  legisla- 
tion designed  for  the  protection  of  those  dependent  on  the  head  of  a 
family,  it  is  possible  of  abuse.  Nevertheless,  we  must  take  and  ad- 
minister the  law  as  we  find  it,  and  there  exist  many  rensons  why  these 
statutes  of  exemption  are,  on  the  whole,  wise,  and  evidently  prompted 
and  influenced  the  Legislature  in  their  passage.  In  this  class  of  cases, 
the  benefits  to  be  paid  are  usually  only  an  incident  to  membership  in 
the  fraternal  order  or  association  paying  them.  The  benefit  paid  by 
any  one  association  is  usually  limited  in  amount,  whereas  the  amount 
of  "old-line"  insurance  which  may  be  written  by  any  one  company,  or 
in  any  one  policy,  is  unlimited.  Associations  of  this  character  provide 
a  cheap  form  of  insurance  as  compared  with  other  insurance  com- 
panies. The  assessments  to  be  paid  in  most  assessment  companies  vary 
from  year  to  ^rear,  instead  of  being  fixed  and  determined  in  advance  at 
the  time  of  writing,  as  in  the  case  of  straight  "old-line"  insttrance.  The 
number  of  assessments  may  vary  from  year  to  year,  dependent  on 
the  number  of  deaths  of  members.  In  most,  if  not  all,  of  the  co-opera- 
tive or  a^^scssment  companies,  the  beneficiary  acquires  no  vested  right 
in  the  benefit  to  be  paid  prior  to  the  death  of  the  member,  but  the 
beneficiary  may  be  changed  from  time  to  time  prior  to  the  member's 
deaUi.  Doubtiiess  these  considerations,  in  the  zeal  to  save  families  of 
members  from  want,  led  the  state  legislators  to  write  the  law  as  we 
find  it  on  our  statute  books.  And  who  shall  say  that  on  the  whole 
it  has  not  worked  well?  But,  whether  wise  or  not,  we  deem  it  the 
law. 

We  have  therefore  reached  the  condtision  that  the  defendant's  de- 
murrer must  be  sustained,  and  judgment  directed^  dismissing  the  plain-* 

tiff's  complaint,  with  OOStS. 
So  ordered. 
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In  re  KRISTELLER. 
(Supreme  Cknirt,  Appellate  Division,  First  D^jMurtment  January  8,  IMS.) 
Attornet  and  Clxsht  (i  40*)— Aoiaaaioii— FnoB  Oomrzonov  or  a  Vklovt 

—DlSBABUXNT. 

Wh«f«  an  attomej,  on  applying  for  admlaalon  to  practleeb  tnlenttonally 
couceaied  the  fact  tEat  lie  bad  pErartonsly  bean  oenrlofced  of  a  fdony,  be 

will  be  disbarred. 

[Ed.  Note. — ^For  otber  cases,  see  Attorney  and  Clioit,  Cent  Dig.  i  58; 
Dee.  Dig.  I  40l«] 

Proceedings  by  the  Bar  Associatioii  of  the  City  of  New  Yotk  to 

disbar  Frederick  W.  Kristeller,  an  attorney.  Application  granted. 

See,  also,  136  N.  Y.  Si^^p.  1139. 

Arfjued-  before  INGRAHAM.  P.  J.,  and  LAUGHUN,  CUVRKE, 

SCOTT,  and  MILLER,  JJ. 

Minar  Chrystie,  of  New  York  City,  for  petitioner, 
Henry  F.  Cochrane,  of  Brooklyn,  lor  respondent. 

INGRAHAM,  P.  J.  The  respondent  was  admitted  to  practice  upon 
the  certificate  of  the  State  Board  of  Law  Examiners  by  the  Appellate 
Division  of  this  Department  in  June,  1908.  He  produced  the  affida- 
vits of  two  attorneys  that  he  was  of  good  moral  character  and  an- 
swered the  usual  questions  as  to  his  record,  in  which  there  was  no 
statement  of  any  criminal  charge  against  him,  yet  prior  to  his  admis- 
•  sion  the  respondent  had  had  quite  a  unique  criminal  career. 

It  seems  he  commenced  his  study  of  the  law  in  the  ofBce  of  an  at- 
torney whose  name  he  could  not  remember  and  the  date  of  which 
is  not  given.  He  had  been  employed,  however,  for  two  or  three  years 
with  a  concern  known  as  Smith  Bros.,  and  subsequently  with  a  per- 
son by  the  name  of  Arthur  T.  Lumley.  He  had  also  some  connection 
with  a  man  named  Schmitti  and  during  that  employment  he  was 
charged  by  Schmitt  with  embezzlement.  He  signed  a  writing  which 
confessed  that  he  had  embezzled  some  funds  from  Schmitt,  but  after 
signing  that  instrument  the  proceedings  against  him  seem  to  have  been 
dropped.  He  then  entered  the  employ  of  the  government,  and  while 
there  was  indicted  in  the  United  States  District  Court  in  Brook]3ni  on 
the  charge  of  embezzlement.  Under  that  indictment  he  was  examined 
as  a  witness  and  was  acquitted.  He  was  subsequently  indicted  for 
perjury  committed  on  the  trial  of  the  indictment  acjainst  him,  and 
upon  that  indictment  he  was  convicted  and  sentenced  to  the  Elmira 
Reformatory  in  1903.  He  served  there  for  2  years  and  8  months, 
the  period  for  which  he  was  sentenced,  and  was  then  discharged. 
After  his  discharge  he  removed  to  tiiis  department  from  Brooklyn^ 
where  he  had  before  lived,  and  where  he  had  these  various  criminal 
charges  made  against  him  and  was  well  known,  and  was  here  admitted 
to  practice.  He  admits  that  he  intentionally  suppressed,  on  his  applica- 
tion for  admission  to  practice,  all  information  as  to  his  criminal  ac- 
tivities, including  his  conviction  and  imprisonment  for  the  crime  of 
perjury. 
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This  proceeding  was  referred  to  the  official  referee,  who  has  found 
these  licts,  and  In  fact  they  were  all  admitted  by  the  respondent,  when 

examined  as  a  witness  before  the  referee;  but  the  respondent  claimed 
.  before  the  referee  that  since  his  admission  to  the  bar  he  had  maintained 
a  good  character,  and  produced  some  evidence  to  that  effect.  If  the 
respondent  had  been  admitted  to  practice  before  he  had  been  convicted, 
his  conviction  would  of  itself  have  disbarred  him;  and  if  the  court 
had  had  knowledjie  of  the  fact  that  he  had  been  convicted  of  a  fdony 
before  his  admission,  it  certainly  would  not  have  admitted  him. 

The  fact  of  such  conviction  was  intentionally  concealed  from  the 
court  when  the  respondent  made  his  application  for  admission  to  prac- 
tice, and  the  fact  of  his  prior  conviction  of  a  felony,  which  was  con- 
cealed from  the  court  upon  Ins  admission,  requires  his  disbannenft; 
and  it  Is  so  Mered.  All  concur. 


HYMAN  V.  HTIIAN. 

(Supreme  OoorC,  Afipenate  Dtvialoo,  FInt  Department  Jamuiry  8, 1018.) 

1.  Evidence  (i  500*)— Legal  Eimcs— Witness. 

Althongb  contrary  to  the  ethics  of  the  prof ession  for  an  attorney  voluu- 
tarily  to  place  himself  In  a  position  where  it  Is  necessary  for  bim  to  be- 
come a  witness  in  order  to  establish  his  client's  cause  of  action,  such  an 
act  does  not  render  such  erldeoee  Inadmissible. 

[Kd.  Note.— For  other  casss,  see  Evidenceb  Cent  Dig.  |  2439;  Dec. 
Dig.  i  51)0.*J 

2:  DxTOBCB  (1 129*)~ADijM«nr-^8ufHomicT  or  Wmmmm, 

That  plaintiff,  on  the  advice  of  her  attorney,  went  with  the  attorney 
and  oUier  persons  to  a  room  in  wlilch  defendant  was  supposed  to  be  living 
in  i  state  of  adultery  wMli  anolSier  woman,  end  there  dlscorwed  evMenoe 
afflrminf;  the  plaintiff's  suspicions,  It  was  improper  for  the  trial  court  to 
disregard  such  evidence,  on  the  ground  that  the  mode  of  obtaining  the 
evidence  enveloped  tlie  whole  case  In  an  atmo^bste  of  sospidoiL 

[Ed.  Note  — For  Other  cases,  see  Dlvoroe^  Cent  Dig.  U  411-441,  454; 
Dec.  Dig.  §  129.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  I.ena  Hyman  against  Louis  Hyman.  Judgment  for  de- 
fendant, and  the  plaintiff  appeals.  Reversed. 

Argued  before  INGRAIIAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN.  MILLER,  and  DOWLING,  JJ. 

Leon  Levy,  of  New  York  City,  for  appellant. 
Jacob  Silverstein,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Action  for  a  divorce.  Defendant  did  not  appear 
in  the  action  or  at  the  trial.  At  the  close  of  plaintiff's  case  the  com- 
plaint was  dismissed,  and  she  appeals.  After  the  appeal  was  taken 
the  defendant  appeared. 

The  complaint  was  dismissed,  as  appears  from  the  opinion  of  the 
learned  justice  sitting  at  Special  Term,  hecause  the  plaintifFs  counsel 
who  tried  the  case  advised  the  plaintifE  how  to  procure  evidence  and 

•War  otber  cases  bm  tanis  toplo  A  |  MOioBR  la  Bw.  *  AUL  OlSi.  1M7  to  dat«b  A  R«P'r  IndtxM 
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then  penonaHy  assisted  tn  securing  the  evklenoe;  that  such  ooodnct 
on  the  part  of  counsel  "is  oondemned  by  professional  ethics,  and  should, 

in  like  measure,  be  condemned  by  public  policy" ;  that  while  such  ac- 
tion does  not  as  matter  of  law  disqualify  the  counsel  from  testifyinj;  . 
as  a  witness  to  the  adultery,  "yet  as  matter  of  fact  it  shocks  tlie  sense 
of  propriety  and  envelops  the  whole  case  In  an  atmosphere  of  sus- 
picion." 

[1]  It  is  not,  so  far  as  we  are  aware,  contrary  to  professional  ethics 
for  an  attorney  or  counsel,  if  there  be  legal  evidence  in  existence,  to 
advise  his  client  how  to  obtain  it ;  and  this,  even  though  the  action  be 
one  to  procure  a  divorce.  It  is  contrary  to  the  ethics  of  tlie  profession 
for  an  attorney  or  counsel  voluntarily  to  place  himself  in  a  position 
where  it  is  necessary  for  him  to  become  a  witness  in  order  to  establish 
his  client's  cause  of  action  or  defense;  but  his  act  ous^ht  not  todquive 
the  client  of  that  to  which  he  would  otherwise  be  entitled. 

[2 J  in  the  present  case  there  is  not  the  slightest  doubt,  as  appears 
from  the  record,  that  the  plaintiff  was  entitled  to  a  judgment  of  divorce. 
The  defendant  was  living  openly  and  notoriously  with  another  woman 
whom  he  called  his  wife.  The  plaintifT  had  reason  to  believe  that  fact. 
Her  counsel  advised,  if  her  suspicions  were  correct,  she  could,  by  fol- 
lowing his  advice,  obtain  the  evidence  of  it.  His  advice  was  followed, 
and  the  plaintiff,  in  company  with  several  other  persons,  including  her 
counsel,  resorted  to  subterfuge  and  obtained  admission  to  defen&nt's 
room,  and  what  was  there  seen  proved  that  the  wife's  suspicions  were 
correct  and  that  the  defendant  was  living  and  cohabiting  with  another 
woman.  This  was  established  by  several  witnesses,  including  plaintiff's 
counsel.  There  is  nothing  to  suggest  that  their  testimony  is  not  true, 
and  the  same,  being  wholly  uncontradicted,  should  have  been  accepted, 
and  the  judgment  of  divorce  granted. 

The  finding  that  the  defendant  had  not  committed  adultery  at  the 
time,  place,  and  with  the  pcr'^on  stated  is  against  evidence,  as  is  also 
the  finding  that  such  adultery  was  not  committed  without  the  conni- 
vance, procurement,  or  consent  of  the  plaintiff,  or  that  the  plaintiff  had 
not  voluntarily  cohabited  with  the  defendant  since  the  discovery  of 
such  act  of  adultery. 

The  judgment  appealed  from,  therefore,  is  reversed,  and  a  judgment 
directed  for  plaintiff,  with  costs. 


CREELMAN  v.  STAR  CO. 
(Snpreme  Court,  Appellate  Division,  litst  Department  Jammry  8, 

LlBKLAND  SLANDEB  (§  G*) — PUBPOBE  OF  AN  INNUENDO. 

An  article  charging  Charles  F.  Murpliy  and  Mayor  Ga.vnor  with  vrrong- 
fully  retiring  a  deputy  fire  chief  on  full  pay,  under  a  plan  to  have  hira 
appointed  stjite  Are  marshal,  ending  with,  "The  tlrst  step  was  the  prepara- 
tion of  a  long  letter  to  the  mayor  by  James  Creelman,"  the  plaintlfC,  "pres- 
ident of  the  Municipal  Civil  Service  Commission,"  telling  of  such  deputy 
lire  clilefs  unlltuess  for  further  service  and  ri-c.-oinmending  his  retirement 
at  full  pay,  did  not  reflect  upon  plaintilf's  act  or  motive  In  writing  the 
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letter,  and  wai  not  libelous  as  to  him.  and  caunotbe  made  so  by  Innuendo; 
the  purpose  of  an  innuendo  being,  where  a  publication  is  capable  of  two 
meuings*  one  Innocent  and  the  other  libelous,  that  the  libeloiis  meanlDg 
was  the  one  lntende<l,  niul  uot  to  enlarge  the  publication. 

[Ed.  Note.— For  other  casea,  see  Libel  and  Slander.  Cent  Dig.  Ii  3-10; 
Dec.  Dig.  1 6.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Janies  Creclnian  against  the  Star  Company.  From  an 
order  overnilmg  a  demurrer  to  the  complaint,  defendant  appeals.  Re- 
versed. 

Argued  before  INGRAH AM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN,  MILLER,  and  DOWLING,  JJ. 

Clarence  T.  Shearn,  of  New  York  City,  for  appellant 
William  Uarmau  Black,  of  New  York  City,  for  respondent 

McLAUGHUN,  J.  The  defendant  published  in  its  newspaper  the 
foUowiqg  article: 

**Ahwni  for  Fire  Marahal  <tf  States 

"Further  indications  of  the  alliance  between  Charles  F.  Murphy,  boss  of 
Tammany,  and  Mayor  Gaynor,  were  discloaed  yesterday  in  the  seuiothcial  an- 
mnmeeineiit  ttiat  Murphy  had  obtained  Che  prointoe  of  GoTernor  Diz  to  ap- 
polnt  Thomas  J.  Aheam  to  the  position  of  State  Firo  Marshal  at  |7,000  a  year. 
This  position  has  Just  been  created  by  the  Legislature. 

**Meanwhlle,  Mayor  Gasmor  had  Abeam,  who  has  served  for  many  years  as 
deputy  fire  chief,  retired  at  the  full  salary  of  h!s  ofllce.  ?4.200  a  year.  Vnder 
the  law  Fire  Commissioner  Johnson  had  authority  to  retire  Aheam  at  $2,100 
a  year. 

"When  Murphy  decided  to  name  Abeam  as  State  Fire  Marshal,  he  set  to 
work  to  have  him  retired  at  full  pay.  The  Mayor  readily  agreed  to  his  plan. 
The  first  step  was  the  preparation  of  a  long  letter  to  the  Mayor  by  Jamea 
Creelnutn,  President  of  the  Municipal  Oivll  Service  Gonuaiasion. 

"GreelDian**  Recommendation. 

"In  this  letter  Mr.  Creelmnn  pointed  out  that  Ahoarn  entered  the  Flro  Do- 
partment  in  1873,  and  in  attempting  to  save  a  child  early  in  his  career  had 
sniftered  injnrlea  which  affected  his  hearing:  Creelnian  dedared  he  was  no 
loiiper  fit  to  net  as  deputy  chief  and  asked  that  he  be  retired  at  full  ]k{\. 
Gaynor  indorsed  the  recommendation,  and  Commissioner  Johnson  retired 
Aheam  on  Thnrsday." 

Plaintiff,  claiming  that  the  publication,  so  far  as  he  was  concerned, 
was  libelous,  brought  this  action  to  recover  the  damages  alleged  to 
have  been  sustained.  The  complaint,  after  setting  forth  the  article, 
and  that  it  was  published  of  and  concerning  the  plaintiff,  alleged  as 
an  innuedo  that  it  charged  Mayor  Gaynor  and  Charles  F.  Murphy 
with  having  wrongfully  and  as  a  matter  of  favoritism  agreed  upon 
a  plan  to  have  Ahcarn  retired  upon  full  pay  from  the  position  of  dep- 
uty fire  chief  and  have  him  appointed  to  the  position  of  State  Fire 
Marshal  at  a  salary  of  $7,000  a  year ;  that  the  plaintiff,  as  president 
of  the  Municipal  Civil  Service  Commission,  "entered  with  them  into 
the  said  improper  purpose,  and  in  pursuance  thereof,  and  in  order  to 
carry  out  the  same,  wrote  the  letter  mentioned  in  the  said  ])nbli(  ation." 
The  defendant  demurred  to  the  complaint,  upon  the  ground  that  the 
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facts  stated  did  not  constitute  a  cause  of  action.  The  demurrer  was 

overruled,  and  it  appeals. 

I  ani  unable  to  see  how  the  article,  as  published,  can  be  said  to  re- 
flect in  any  way  upon  the  plaintiff's  act  or  motives  in  writing  tlie  let- 
ter referred  to.  Where  a  publication  is  capable  of  two  meanings,  one 
innocent  and  the  other  libdotis,  then  the  complaint  must  show  by  in- 
nuendo that  the  libelous  meaning  was  the  one  intended  by  the  pub- 
lisher. This  is  the  purpose  of  an  innuendo,  and  not  to  enlarge  the 
publication.  If  an  article  is  not  susceptible  of  a  libelous  construction, 
It  cannot  be  made  so  by  innuendo.  Morrison  v.  Smith,  177  N.  Y.  366, 
69  N.  E.  725;  Fldschmann  y.  Bennett,  87  N.  Y.  231 ;  Klaw  v.  N.  Y. 
Press  Co.,  Ltd..  137  App.  Div.  686,  122  N.  Y.  Supp.  437;  Maerlender' 
V.  Porter,  114  App.  Div.  180,  99  N.  Y.  Supp.  533. 

No  one,  it  seems  to  me,  reading  the  article,  would  be  led  to  believe 
that  the  plaintiit  had  joined  in  an  alliance  with  the  mayor  and  Murphy 
to  bring  about  the  retirement  of  Aheam.  The  article  does  not  so 
state.  There  is  nothing  in  it  from  which  it  can  even  be  inferred  that 
the  plaintiflf  had  any  knowledge,  at  the  time  he  wrote  the  letter  re- 
ferred to,  of  the  plan  or  purpose  of  the  mayor  and  Murphy,  or  that 
he,  by  writing  the  letter,  was  aiding  them  in  any  way.  Nor  is  there 
anything  in  the  article,  as  published,  from  which  it  can  even  be  in- 
ferred that  any  of  the  statements  contained  in  the  letter  written  by 
the  plaintiff  were  false,  or  that  it  was  not  written  with  the  best  of  mo- 
tives. 

The  plaintiff,  as  president  of  the  Municipal  Civil  Service  Commis- 
sion, had  no  power  to  retire  Ahearn  nor  could  he  do  a  single  act  which 
would  bring  about  that  result.  Section  790  of  the  Greater  New  York 
Charter  vested  that  power  with  the  Fire  Commissioner.  The  mere 
statement  that  the  plaintiff  had  written  the  letter,  without  in  any  way 
impugning  hi?  motives,  could  not,  as  it  seems  to  me.  possibly  be  in- 
terpreted as  defaming  him.  either  in  his  official  or  unolficial  capacity. 
For  aught  that  appears  from  the  article  itself,  the  letter  may  have 
been  written  with  the  best  of  motives,  and  every  fact  therein  stated 
been  true. 

The  judgment  appealed  from,  therefore,  is  reversed,  with  costs,  and 
the  demurrer  sustained,  with  costs,  with  leave  to  plaintiff  to  serve  an 
amendcfl  complaint,  on  payment  of  tlie  costs  in  this  court  and  in  the 
court  below.  All  concur. 


WALSH  BARRETT. 

(Supreme  Court,  Appellate  DirisioD,  First  Department   January  8,  1013.) 

1.  Plkadino  (§  129*) — Answer— Admissions. 

A  paragraph  of  the  complaint,  alleging  that  oq  a  certain  date  de- 
fendant was  the  president  of  an  express  company,  not  denlsd  by  the 

answer.  Is  thereby  admitted. 

[Ed.  Note.— For  other  cases,  see  Pleading  Gent  Dig.  |i  270-276;  Dec. 
Dig.  §  129.»] 
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2»  Pleading  (8  121*) — Answer — Denial  of  Knowledge  ob  Tnformatiow. 

I  uder  Code  Civ.  Proc.  S  oOO,  requiring  tlie  answer  to  contain  a  gen- 
eral or  special  denial  of  each  controverted  material  allegation  of  the 
complaint,  or  a  denial  of  any  knowledj^e  or  information  thereof  suffi- 
cient to  form  a  bt'lief.  the  i)resident  of  an  express  company,  sued  for 
Injuries  to  plaintiff  by  one  of  its  trucks,  may  deny  any  knowledge  or 
information  sufficient  to  form  a  belief  as  to  whether  the  truck  which 
struck  plaintiff  was  owned  by  the  company,  was  being  driven  in  a  given 
direction  on  a  street  named,  and  was  under  the  management  of  the  com- 
pany and  its  •enraota,  and  Jie  cannot  be  ordered  to  make  a  more  apedflc 
denial. 

PBd.  Mote.— Vor  oditr  caaea,  lee  Plaadinc,  Oant  Dig;  H  MB-218:  Dae. 
D18.I12L*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  WilUam  Walsh  against  William  M.  Barrett,  as  president 
of  the  Adams  Express  Company.  From  an  order  requiring  defend- 
ant to  make  its  answer  more  definite  and  certain,  defendant  appeals. 

Reversed. 

Argued  before  IXGRAHAM,  P.  T.,  and  McLAUGHUN, 
CLARKE,  SCOTT,  and  BOWLING,  JJ. 

Everett,  Clarke  &  Benedict,  6f  New  York  City  (C.  W.  Wickersham, 
of  New  York  City,  of  counsel),  for  appellant. 
Joseph  J.  Baker,  of  New  York  City,  for  respondent 

•  CLARKE»  J.  Plaintiff  brings  this  action  to  recover  damages  for 
being  negligently  run  down  by  one  of  defendant's  trucks.  The 

amended  complaint  in  paragraph  6  alleges : 

"That  on  w\i<i  KUh  day  of  Deceml>er,  1911,  the  said  Adams  Express  Com- 
pany, of  which  the  said  Wiiliani  M.  Barrett  was  and  is  the  president,  was 
the  owner  of  tho  certain  antomobiic  truck  which,  at  the  time  ttie  idaintiff 
sustained  the  injuries  hereinafter  alleged,  was  being  driven  in  a  northerlj- 
direction  along  said  FifUi  avenue,  and  under  tho  control,  management,  and 
direction  of  said  Adams  Express  Ck)mpany,  its  servants,  aienti^  and  em- 
plojte,  and  which  said  automobile  truck  struck  plaintiff." 

The  amended  answer  verified  by  William  M.  Barrett,  alleges : 

"Second.  D«iles  that  he  had  any  Icnowledge  or  information  thereof  suffl* 
dent  to  form  a  belief  as  to  on i  h  and  avwy  allegation  contained  in  arttelea 

5  and  U  oi'  the  amended  comphiiut." 

[1J  The  order  appealed  from  requires  the  defendant  to-^ 

"separately  deny  or  admit  the  following  allegations  of  paragraph  6  of  the 
amended  comyiuiut  in  this  action:  (1)  Tliat  on  December  16,  l&ll,  William 
M.  Barrett  was  the  president  of  the  Adama  Bxpreas  Oompany.** 

The  second  paragraph  of  the  amended  complaint  alleges  that  fact, 
and,  not  being  denied  in  the  answer,  is  therefore  admitted.  It  is  idhe 
to  ask  the  defendant  to  deny  or  admit  it  again.  Further,  in  the  sixth 
paragraph  of  the  complaint  it  is  merely  a  descriptive  clause. 

[2]  The  order  further  requires  tlie  defendant  to  admit  or  deny: 

**CQ  That  on  December  19,  1911,  the  Adams  Express  Company  was  the 
owner  of  tbB  certain  antomoMle  truck  which  struck  the  plaintiff.   (3)  That 
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the  aald  truck,  at  the  time  It  struck  the  plaintiff,  was  being  driven  in  a 
norUierly  direction  along  Fifth  avenue.  (4)  That  at  the  time  It  was  under 
the  control  and  managemeat  ot  the  Adama  fijq^reaa  Gompaoj,  ite  aarrants, 
agents,  and  employ^** 

It  further  provided  that  the  second  clause  of  the  answer  should  be 

stricken  out. 

The  effect  of  this  order  is  to  deny  to  the  defendant  the  right  to  in- 
terpose an  answer  in  the  precise  form  allowed  by  section  500  of  the 
Code  of  Civil  Procedure.  Such  provision  is  appropriate  to  the  case  at 

bar,  because  it  is  unreasonable  to  require  the  president  of  such  a  com- 
pany as  the  defendant,  with  a  large  number  of  servants  operating  and 
controlling  many  vehicles,  to  swear  specifically  one  way  or  the  other 
as  to  such  details  of  the  plaintiff's  cause  of  action. 

Kirschbaum  v.  £schmann»  205  N.  Y.  127,  98  N.  £.  328,  cited  by 
respondent,  does  not  apply.  In  that  case  there  were  corporate  acts 
having  to  do  with  the  passage  of  resolutions,  the  issuing  of  notes,  the 
execution  of  underwritings,  and  the  making  of  written  agreements 
which  were  presumptively  within  the  knowledge  of  the  corporation 
and  its  officers,  because  executed  and  acted  upon  by  them.  Here,  on 
the  contrary,  is  a  negligence  case,  and'  the  defendiml  is  called  upon 
to  answer  or  deny  whether  a  truck  was  going  in  a  particiilar  direction, 
on  a  particular  street,  at  a  particular  time.  It  seems  to  me  that  no 
such  pleading  can  be  required.  The  rule  which  has  been  applied  when 
a  man  denies  that  he  has  any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  his  own  residence  (Odsen  v.  Singer  Mfg.  Co.,  143 
App.  Div.  142,  127  N.  Y.  Supp.  697),  or  as  to  papers  on  file  in  public 
offices  (Rochkind  v.  Perlman,  123  App.  Div.  808,  108  N.  Y.  Supp. 
224,  1151),  has  no  application. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10  costs  to  the  appellant. 
All  concur. 


GLENN  T.  UNION-BUFFALO  MILLS  CO.  et  al. 
(Supreme  Court,  Appellate  DiTiston,  First  Department  January  8,  1013.) 

Plbadino  (§  120*) — Answer — Demaus  and  Admissions. 

Tlie  complaint  in  a  suit  in  equity  did  not  contain  a  plaiu  and  concise 
statement  of  the  fiicts  constttatlng  llie  alleged  eause  of  action,  as  re- 
quired by  Code  Olv.  Proc.  §  481,  but  was  voluminous,  and  ploadod  evi- 
dence and  conclusions,  and  tlie  answers  to  the  several  paragrai>hs  ad- 
mitted and  alleged  certain  facta,  and,  *'ezoB|>t  as  so  exptmOs  admitted/* 
df'uiod  the  allogatlons.  Ueld,  on  motion  to  require  dcfondnnts  to  amend, 
so  as  to  spcciilcaUy  deny  each  material  allegation  and  be  so  definite  tliat 
tbeir  predse  meaning  and  application  would  be  apparmt,  that  defend* 
ants  in  aiisworlug  need  not  admit  the  allegations  In  the  proviso  lan- 
guage alleged,  but  could  state  the  facts  admitted  to  be  true  and  deuy 
those  not  admitted,  and  tl»t,  as  they  could  not  aafeiy  or  truthfully 
spo'iflcally  adnift  or  deny  each  allegation,  tb^  were  not  reqidred  to 
serve  such  amended  answers. 

[Ed.  Note.->For  other  cases,  see  Pleading,  Cent  Dig.  §§  244,  253,  254, 
257,  25S;  Dec.  Dig.  1 120.*3  
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Appeal  from  Special  Term,  New  York  County. 
Action  by  William  S.  Glemi  against  the  Union-Buffato  Mffls  Com- 
pany and  others.  From  orders  requiring  defendants  to  sdrve  amended 

answers,  they  appeal.  Reversed. 

ArpTued  before  INGRAHAM,  P.  J.,  and  McL,AUGHI<IN, 
CLARKE,  SCOTT,  and  DOVVUNG,  JJ. 

George  W.  Schurman,  of  New  York  City,  for  appellants. 
Robert  R,  Reed,  of  New  York  City,  for  respondent. 

McLAUGHUN,  J.  Appeal  by  the  Union-Buffalo  Mills  Company 
■and  its  officers  and  directors,  and  a  separate  appdal  by  the  defendants 

composing  the  firm  of  Fleitmann  &  Co.,  from  orders  requiring  them 
to  amend  their  separate  answers  so  that  the  same  shall  "contain  a  gen- 
eral or  specific  denial  of  each  material  allegation  of  paragraphs"  3  to 
J3,  inclusive,  "of  the  complaint  controvert^  by  the  defendants,  or  of 
any  knowledge  or  information  thereof  sufficient  to  form  a  belief,  and, 
further,  that  such  denials  and  dach  of  them  shall  be  definite  and  cer- 
tain, so  that  the  precise  meaning  and  application  thereof  is  apparent." 
The  orders  also  directed  the  defendants  to  serve  copies  of  their 
amended  answers  within  20  days,  and  in  default  thereof  paragraphs 
2  to  10;  inclusive,  of  the  answers,  are  ordered  to  be  strickdn  out. 

The  action  was  commenced  on  the  20th  of  August,  1912,  to  prevent 
the  Buffalo  Mills  Company  from  increasing  its  capital  stock  by  the 
issue  of  what  is  termed  a  prior  preferred  stock,  to  authorize  which  a 
meeting  of  the  stockholders  had  been  called.  Plaintiff  also  sought  to 
•enjoin  Fleitmann  &  Co.  from  voting  in  favor  of  the  proposed  issue 
upon  certain  common  stock  held  by  it,  and  to  compel  a  cancellation 
of  that  stock,  and  for  an  accounting.  The  answers  of  the  Buffalo 
Mills  Company  and  Fleitmann  &  Co.  ard  substantially  the  same.  In 
ilie  second  paragraph  the  defendant  "admits  and  alleges"  (then  fol- 
low the  statement  of  certain  facts),  and  concludes: 

"Except  as  so  expressly  adtnitted,  said  defendants  deny  the  allegations, 
«ikI  ea«di  ol  tbmt.  In  paragraph  8  of  the  Mid  amended  complaint  contained.** 

This  paragraph  well  illustrates  the  other  paragraphs  of  the  an- 
swer. What  the  plaintiff  wants,  and  to  which  he  claims  he 
is  entitled,  is  a  specific  admission  or  denial  of  the  facts  set  forth  in 

the  complaint. 

The  action  is  in  equity,  and  the  complaint  quite  voluminous.  It  is 
difficult  to  see  what  bearing  some  of  the  facts  set  forth  in  the  com- 
plaint have  upon  the  issue  sought  to  be  tried.  After  a  consideration 
<>f  both  the  complaint  and  answers,  I  do  not  see  how  the  defendants 
could  truthfully,  or  with  safety,  specifically  admit  or  deny  each  allega* 
tion  in  the  complaint.  The  complaint  is  not  free  from  criticism.  It 
does  not  contain,  as  required  by  section  481  of  the  Code  of  Civil  Pro- 
cedure, a  plain  and  concise  statement  of  the  facts  constituting  the  al- 
lied cause  of  action;  on  the  contrary,  some  of  the  matter  pfeaded  is 
•evidence,  or  a  legal  conclusion  of  the  pleader.  The  restdt  is  a  long 
complaint,  and  this,  of  itself,  necessitates  a  longer  answer  than  would 
Otherwise  be  required.  Defendants  were  not  required,  in  answering. 
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to  admit  the  allegations  of  the  complaint  in  the  precise  language  there 
used.  They  oomd  stete  the  facts  they  admitted  to  he  true,  and  deny 
those  not  admitted. 

This  practice  is  recognized  in  several  well-considered  authorities. 
Thus  in  Grant  v.  Pratt  &  Lambert  Co.,  52  App.  Div.  540,  65  N.  Y. 
Supp.  486,  the  statement  is  made  that  the  rule  governing  the  effect  of 
admissions  contained  in  a  pleading  requires  that  the  matter  shall  be 
taken  as  a  whole,  and  the  admission  is  limited  by  any  statement  therein 
which  qualifies  or  explains.  In  Griffin  v.  Long  Island  R.  R.  Co.,  101 
N.  Y.  348,  4  N.  E.  740,  the  denial  was  "of  each  and  every  allegation 
of  the  complaint  not  before  admitted  or  controverted."  In  Lake  On- 
tario National  Bank  v.  Judson,  122  N.  Y.  278,  25  N.  E.  367,  it  was 
said: 

"The  denial  by  tb»  defiBndant  In  bis  answer,  ezeept  as  therein  admltled, 

of  each  and  every  allepration  of  the  complaint,  put  in  Issue  any  matstlal  al- 
legation of  the  complaint  not  distinctly  admitted  by  the  answer." 

See,  also,  Burley  v.  German-American  Bank,  111  U.  S.  216,  4  Sup. 
Ct.  341,  28  L.  Ed.  406;  Clark  v.  Dillon,  97  N.  Y.  370. 

Neith^er  the  complaint  nor  answer  can  be  said  to  be  a  model  plead- 
ing; but  one  seems  to  be  as  good  as  the  other.  Whether  this  be  so 
or  not«  I  am  unable  to  see  any  difficulty  in  detemuning  what  the  de- 
fendants admit  and  what  they  deny. 

The  orders  appealed  from,  therefore,  should  be  reversed,  with  $10 
costs  and  disbursements^  and  the  motion  denied,  with  $10  costs.  All 
concur.  • 


PAKAS  V.  HURLEY. 

(Supreme  Court;  Appellate  Division,  First  Department  Janoazy  S,  101&) 

SlT-OrF  AND  Counterclaim  ($  22*) — Amount  Collected  in  Running  Hotel. 
Where  the  manager  of  a  hotel  continued  in  the  possession  and  mau- 
asement  of  same  after  betng  discharged,  and  also  wrongfolly  collected 
rent  for  stores  In  the  same  bulklin?.  he  had  no  ripht  to  recoup  himself 
for  losses  in  running  the  hotel  out  of  the  rents  collected  for  the  stores, 
even  though,  in  the  owner's  action  for  the  money  collected,  he  was  en- 
titled to  offset  the  expenses  of  running  the  hotel  against  the  receipts  from 
the  boteL 

[EkL  Note.— For  other  case^  see  BetOff  and  Oonnterdaim,  Gent  Dls. 

H  2C-37;  Dec.  Dig.  8  22,«1 

Langhlin,  J.,  disaentinc. 

Appeal  from  Trial  Term.  New  York  County. 

Action  by  Solomon  L.  I'.ikas  against  Frank  C.  Hurley.  From  the 
judgment,  and  from  denial  of  a  new  trial,  plainti£^  appeals.  Modified 
and  affirmed. 

See,  also,  137  N.  Y.  Supp.  1132. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE. 
SCOTT,  and  MILLER.  JJ. 

J.  Arthur  Corbin,  of  New  York  City,  for  appellant. 
Albert  L  Sire,  of  New  York  City,  for  responc^nt. 

•fipr  othw  OMM  iw  MUD*  tople  a  I  mumbu  la  Dm.  a  Am.  Digs,  Ml  toSatt,  a  Rap'r  ladonB 
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MRJ.ER,  J.  This  case  was  twice  considered  by  this  court  on  a 
former  ^pcaf.  146  App.  Div.  746,  131  N.  Y.  Supp.  454;  149  App. 
Dhr.  909»  133  N.  Y.  Supp.  499.  The  learned  trial  oonrt,  on  the  trial 

now  beings  reviewed,  literally  followed  the  Iangua.G;e  of  the  opinions 
then  rendered,  and  as  a  result  fell  into  an  error,  which  it  is  our  duty 
10  correct  in  the  interest  of  justice.  The  error  is  traceable  to  the  care- 
less writing  of  the  writer  of  this  opinion,  and  it  may  be  well  to  state 
the  essential  facts  as  now  devdopM. 

The  plaintiff  was  the  o\vner  of  premises  known  as  the  Hotel  Or- 
leans. The  defendant,  after  having  been  discharged  as  manager  on  the 
30th  of  June,  1908,  wrongfully  continued  in  possession  during  the 
month  of  July,  running  the  hotel,  paying  the  expenses,  and  collecting 
money  from  quests  of  the  hotel  and  from  other  tenants  in  the  build- 
ing. This  suit  was  biou£^t  to  recover  the  sums  alleged  to  have  thus 
wrongfully  been  received.  It  appears  without  dispute  that  the  de- 
fendant collected  the  sum  of  $513.80  from  guests  of  the  hotel  on 
June  accounts,  the  sum  of  $472.50  from  store  rentals  for  the  month 
of  Juiy,  and  the  sum  of  about  92,660  from  guests  of  the  hotel  for 
room  rentals,  restaurant  charges,  and  the  like  for  July.  The  defend- 
ant's evidence  tends  to  show  that  the  disbursements  in  running  the 
hotel  during  the  month  of  July  were  over  $3,200. 

We  reversed  a  judgment  in  favor  of  the  plaintiff  on  the  former 
appeal  for  the  exclusion  of  evidence  to  show  the  expenses  incurred  by 
the  defendant  in  running  the  hotel.  The  precise  and  only  point  de- 
cided was  that  it  was  error  to  exclude  such  evidence.  In  the  state- 
ment of  facts  in  the  opinion  reported  in  146  App.  Div.  746,  131  N. 
Y.  Supp.  454,  the  writer  stated  that  the  defendant  collected  "from 
guests  for  room  rentals  for  the  month  of  July  the  sum  of  $2,112.07," 
though  in  fact  that  sum  included  said  sum  of  $472.50  received  from 
store  rentals,  and  no  distinction  was  made,  with  respect  to  the  right 
of  set-off,  between  room  rentals  and  store  rentals.  We  think  it  plain 
that  there  is  a  distinction  between  the  two  classes  of  receipts,  and 
that  the  expenses  incurred  to  make  the  collections  in  one  class  pos- 
sible could  not  be  offset  against  collections  in  the  other  class. 

The  defendant  oould  not  take  possession  of  the  plaintiffs  hotel, 
run  it  at  a  loss,  and  use  the  money,  wrongfully  collected  from  other 
tenants  of  the  building,  to  make  good  the  loss.  Those  tenants  were 
the  plaintiff  s  not  his.  He  did  not  have  to  run  the  hotel  to  make  the 
collections  from  them  possible,  and  those  collections  are  as  distinct 
from  the  receipts  of  the  hotel  as  though  those  tenants  had  occupied 
a  separate  building.  The  defendant  was  sued  as  a  wrongdoer  for 
money  received  by  him.  He  was  not  sued  for  the  value  of  the  use 
and  occupation.  Wherefore  he  was  entitled  to  offset  the  expenses 
reasonably  and  necessarily  incurred  in  running  the  hotel  against  tiie 
receipts  from  the  hotel.  But  if  those  expenses  exceeded  those  receipts, 
the  loss  fell  upon  him,  and  he  was  not  entitled  to  recoup  himself  by 
receipts  from  other  sources  belonging  to  the  plaintiff. 

There  is  some  evidence  that  the  defendant  furnished  light  and  wa- 
ter to  the  other  tenants  of  the  building.  But,  assuming  that  he  was 
entitled  to  offset  the.  expense  of  doing  that  against  the  collections 
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from  said  tenants,  he  made  no  attempt  to  prove  what  that  expense 
was,  or  to  separate  it  in  any  way  from  the  hotel  expense  account. 

The  jury  found  a  verdict  for  the  sum  of  $13,  and  it  is  easily  demon- 
strated how  that  result  was  reached.  The  defendant  was  not  entitled 

to  offset  any  of  his  disbursements  against  the  collections  on  June 
accounts,  which  amounted  to  $513.80,  but  were  referred  to  during 
the  trial  as  amounting  to  $513.  The  plaintiff  conceded  that  he  owed 
the  defendant  $500  salary  as  manager,  which  he  credited  in  his  com- 
plaint. The  disbursements  for  July  were  more  than  the  total  receipts, 
including  the  store  rentals,  and  so  the  jury  found  a  verdict  for  $13 
thus  allowinr^  the  disbursements  to  offset  the  July  receipts  and  de- 
ducting the  salary  of  $500  from  the  receipts  for  June  of  $513.  But 
the  plaintiff  was  entitled,  upon  the  undisputed  evidence,  to  recover 
the  store  rentals  of  $472.50  in  addition  to  the  receipts  on  June  ac- 
counts, and  the  defendant  was  not  entitled  to  offset  against  either  of 
those  sums  any  amount,  except  the  sum  of  $500  voluntarily  allowed 
by  the  plaintiff. 

Wherefore  the  judgment  should  be  modified,  by  increasing  the  re- 
covery to  the  sum  of  $485.50,  with  interest  from  August  I,  1908,  and, 
as  thus  modified,  affirmed,  with  costs  to  the  appellant 

INGRAHAM,  P.  J.,  and  CLARKE  and  SCOTT,  JJ.,  concut 

LAUGIILTN.  J.  fdissenting).  As  stated  in  my  dissenting  opinion 
on  the  former  appeal  herein  (149  App.  Div.  909,  133  N.  Y.  Supp. 
499),  I  regard  this  as  an  action  for  the  conversion  of  moneys,  which 
It  was  the  duty  of  the  defendant  to  turn  over  and  account  for  to  the 
plaintiff,  without  any  deduction;  and,  on  the  exception  to  the  re- 
fusal of  the  court  to  adopt  that  theory,  I  vote  for  a  reversal,  and 
for  a  new  trial. 


BBCURITT  TITLB  ft  TRUST  00.  OF  YORK,  PA^  ▼.  8TBWART. 

(Supreme  CJourt,  Appellate  Division,  First  Department    January  3,  1913.) 

1.  Judgment  (?  250*) — TnmuY  of  Complaint — Change  of  Titeort. 

Where  the  theory  of  the  coraplnlnt  was  that  the  defendant's  agreement 
was  for  flie  purchase  of  stock,  and  not  to  snbscrlbe  to  capital  atodc,  no 
recovery  could  be  had  on  tbo  theory  tliat  tbe  agreement  ooDBtttoted  a 

subscription  agreement 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  (  436;  Dec 
Dig.  I  2S0.«] 

2.  CoBPOBAnoNs  (i  121*)— PoBCiusB  OF  Stock— Aonoir  voa  Paios— Tbhdeb 

OF  Delivebt. 

Where  defendant  entered  into  a  contract  for  the  purchase  of  corpo* 
rate  stock,  the  capital  of  which  had  not  been  paid  In,  no  action  for 
tho  price  can  be  nmlntaliied  after  all  the  installnionts  nre  duo.  unless 
the  seller  tenders  a  delivery  and  shows  an  ability  to  perform ;  it  other- 
wiae  not  appearing  that  defendant  would  obtain  the  stock. 

lEd.  Note.— For  other  caBes^  see  Corporatlonfl^  Gent  Dig.  M  WM^  006  s 
Dec  Dig.  i  121.*] 

•For  oIlMr  CUM  bm  mim  tople  4 1  xumbib  la  Dm.  a  Am.  Dlgi.  IMT  to  datOi  4  Bop'r  laAnm 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Security  Title  &  Trust  Company  of  York,  Pa., 
against  James  C.  Stewart.  From  an  order  denying  his  motion  far 
judgment  on  the  pleadings,  defendant  appeals.  Reversed,  and  motion 
granted. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  CLARKE, 

•SCOTT,  and  MILLER,  J  J. 

Gilbert  E.  Roe,  of  New  York  City,  for  appellant. 
Louis  Marshall,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  The  only  point  presented  by  the  appeal  is  whether 
the  complaint  states  facts  sufficient  to  constitute  a  cause  of  action, 
for  that  is  the  sole  ground  upon  which  the  motion  for  judgment 
upon  the  pleadings  was  made. 

[1]  The  action  is  brought  on  an  assigned  claim  of  the  Prudential 
Finance  Company  to  recover  the  sum  of  $12,500,  the  consideration 
which  it  is  alleged  the  defendant  agreed  to  pay  plaintiff's  assignor  on 
a  subscription  for  10,000  shares  of  the  capital  stock  of  the  La  Luz 
Mhiing  &  Tunnel  Company.  It  was  coached  at  Special  Term,  and 
is  conceded  on  the  appeal,  that  the  theory  of  the  complaint  is  that 
the  defendant's  agreement  with  plaintiff's  assignor  was  for  the  pur- 
chase of  stock,  and  that  it  was  not  an  agreement  to  subscribe  for 
xa^ital  stock  in  the  La  Luz  Mining  &  Tunnel  Company,  although  it 
IS  m  the  form  of  a  subscription  agreement;  znd  manifestly  no  recov- 
ery'could  be  had  upon  the  theory  that  the  agreement  constituted  a 
subscription  agreement  with  the  La  Luz  Company,  and,  in  the  cir- 
cumstances, that  question  does  not  require  further  consideration. 

[2]  By  the  terms  of  the  agreement,  a  copy  of  which  is  annexed  to 
the  complaint,  the  subscribers  agreed  with  one  another  and  directly 
with  the  plaintiff's  assignor.  It  was  to  become  of  force  when  sub- 
scriptions in  the  same  form  for  100,000  shares  of  the  capital  stock 
should  be  obtained  by  subscribers  whose  responsibility  should  be  ap- 
proved by  the  plaintiff's  assignor,  and  notice  thereof  should  be  given 
to  the  subscribers.  It  is  alleged  that  the  requisite  subscriptions  were 
obtained,  as  provided  in  the  agreement,  on  or  about  the  1st  da^r  of 
June,  1905,  and  that  eadi  subscriber  was  thereupon  duly  notified 
thereof.  The  agreement  required  each  subscriber  to  pay  10  per  cent, 
of  the  amount  of  his  subscription  when  thus  notified,  and  the  remain- 
der in  installments  as  called  by  the  board  of  directors  of  plaintiff's  as- 
signor; but  it  limited  the  board  in  calling  for  subscriptions  to  not 
more  than  10  per  cent,  of  each  subscription  in  any  one  month,  count- 
ing from  the  time  of  payment  of  the  first  installment.  With  respect 
to  the  delivery  of  the  stock,  the  agreement  provided  as  follows: 

'Tbe  stock  hereby  subscribed  for  shall  be  deliyered  opoa  payment  of  the 
lait  imrtallment;  Irat  If  the  fall  amoant  sabacrlbed  shall  not  l>e  called  prior 

to  July  1,  1906,  then,  on  that  date,  each  suhscriber  who  is  not  In  default  sIimII 
be  entitled  to  receive  stock  to  the  amounts  actually  paid  on  his  subscriptiuu 
hereonder.** 

The  agreement  contained  provisions  not  involved  on  the  appeal, 
by  which  the  plaintiff's  assignor  was  authorized  to  borrow  money 
thereon,  and  the  subscribers  were  thereupon  to  become  severally  liable 
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for  their  respective  proportionate  shares  of  the  loan.  There  is  no 
recital  in  the  agreement  as  to  whether  the  plaintiff's  assignor  then 
held  the  stock,  or  with  respect  to  when  or  how  it  was  to  acquire  it ; 
and  there  is  no  allegation  in  the  complaint  that  plaintiff's  assignor, 
or  the  plaintiff,  ever  had  or  was  in  a  position  to  acquire  the  stock, 
or  that  delivery  of  the  stock  was  tendered  to  the  defendant,  or  that 
the  plaintiff  is  in  a  position  to  make  delivery  upon  payment  of  the 
subscription.  For  aught  that  appears  by  the  agreement,  or  the  com- 
plaint, if  the  defendant  were  fequiredl  to  pay  his  subscription,  he 
might  be  unable  to  obtain  the  stock.  According  to  the  allegations  of 
the  complaint,  at  the  time  the  action  was  commenced,  all  of  the  in- 
stallments on  the  defendant's  subscription  had  matured,  and  he  was 
in  default  with  respect  to  each  of  them;  and  the  plaintiff  seeks  to 
recover  the  entire  amount  of  the  defendant's  subscription. 

The  learned  counsel  for  the  respondent  contends  diat  the  plaintiff 
was  under  no  obligation  to  tender  delivery  of  the  stock,  for  the  rea- 
son that  the  subscription  was  payable  in  installments,  and)  the  defend- 
ant was  not  entitled  in  any  event  to  receive  the  stock  until  after  he 
had  paid  nine  installments,  and  at  most  at  the  time  of  paying  the  tentii 
installment.  There  is  no  force  in  this  contention,  for  all  of  the  in- 
stallments  having  become  due,  and  the  defendant  being  in  default 
at  the  time  the  action  was  commenced,  the  case  is  precisely  the  same 
as  if  the  whole  amount  was  payable  at  one  time.  Beecher  v.  Con- 
radt,  13  N.  Y.  108,  64  Am.  Dec.  535 ;  Booth  v.  Milliken,  127  App. 
Div.  522,  111  N.  Y.  Supp.  791,  affirmed  194  N.  Y.  553,  87  N.  E.  1115. 

It  is  not  contended  in  behalf  of  the  respondent  that  this  was  an 
executed  contract  of  sale,  and  that  plaintiff's  assignor  held  the  stock  as 
collateral  security  for  the  payment  of  the  defendant's  subscription 
agreement;  but  James  v.  Hamilton,  2  Hun,  630,  which  was  affirmed 
on  appeal  (63  N.  Y.  616),  is  cited  in  supix)rt  of  the  argument  that 
the  defendant  was  not  entitled  to  demand  a  delivery  of  the  stock 
until  after  payment  of  the  ninth  installment.  It  was  held  in  that 
case  that  where  there  is  an  executed  contract  for  the  sale  of  personal 
property,  and  the  property  is  held  as  security  for  the  payment  of  a 
note  given  for  the  purchase  price,  there  need  be  no  tender  before 
bringing  an  action  on  the  note ;  but  that  was  upon  the  theory  that 
the  property  was  held  as  collateral  and  that  title  thereto  had  passed 
to  the  purchaser.  Of  course,  it  is  unnecessary  to  tendier  the  return 
of  collateral  held  as  security  for  a  note  before  bringing  an  action 
thereon ;  but  that  is  not  this  case. 

This  was  an  executory  contract  for  the  sale  of  the  stock,  and  the 
title  did  not  pass  to  the  defendant  at  the  time  he  signed  the  subscrip- 
tion agreement,  and  if  he  ever  obtains  title  to  stock  by  virtue  of  the 
agreement  it  will  not  be  until  he  pays  the  purchase  price.  Therefore 
the  ordinary  well-settled  rule,  that  an  action  on  an  executory  contract 
to  recover  the  purchase  price  of  property  cannot  be  maintained  unless 
the  plaintiff  has  tendered  a  dclivcrv  and  is  able  to  perform,  applies. 
Kohlmetz  v.  Calkins,  16  App.  Div.  ol8,  44  N.  Y.  Supp.  1031 ;  Consid- 
erant  v.  Brisbane,  14  How.  Prac.  487;  Levy  v.  Burgess,  64  N.  Y. 
390;  Swing  v.  Wightman,  167  N.  Y.  107,  60  N.  H.  322;  Booth  v. 
Milliken  and  Beecher  v.  Conradt,  supra. 
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It  follows  that  the  order  ahould  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costs,  but  with  leave 
to  plaintif!  to  amend,  on  payment  of  costs  oi  the  aftpcal  and  of 
the  motion.  All  concur. 


STOUT  WUITJB. 

(Supreme  Court,  Appellate  Division,  First  Department    January  8,  1913.) 

1,  Pleadiko  (I  40*) — CoirpLAiNT — Time  for  Filing — Leave  to  Sebve. 

Where  action  was  commenced  July  12th,  by  summons  without  a  com- 
plaint, and  by  consent  time  to  serve  a  complaint  was  extended  until 
September  20th,  and  on  October  28d  defendant  filed  a  motion  to  dismiss 
for  want  of  a  complaint,  plalntHTg  motion  for  leave  to  serve  a  complaint 
thereafter,  unaccompanied  by  a  copy  of  his  proposed  complaint,  an  ai&* 
davit  of  merits,  or  any  excuse  for  default,  should  have  been  denied. 

[Rd.  Note;— For  other  cases,  see  Pleading,  Cent.  Dig.  ift  91-05:  Dec. 
IMS.  |4a«) 

SL  DmoMAL  AMD  NomOR  d  68*) — Oboukos — Wart  of  Phossgution. 

Where  action  was  commenced  July  IL'tli  by  summons  without  a  com- 
plaint, defendant,  who  appeared  and  conseuted  that  a  complaint  might 
be  aarred  bcfiine  September  20th,  was  entitled  to  a  dismissal  for  failure 
to  file  such  complaint,  where  plalntifTs  niotiou  for  leave  to  serve  a  com- 
plaint was  presented  without  copy  of  the  proposed  complaint,  affidavit 
of  merits,  or  excaso  for  bis  ditfanlt 

[Bd.  Note.— Fer  other  cases,  Me  Dtsmlassl  and  Nonsuit^  Oeat  Dig.  ff 
184-1S9;  Dec  Dig.  |  58.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  James  N.  Stout  against  Archibald  S.  White.  From  an 
order  denying  a  motion  to  dismiss  the  action  for  want  of  prosecution, 
and  from  an  order  granting  a  motion  to  open  the  default  and  for  leave 
to  serve  a  complaint,  defendant  appeals.  Orders  reversed,  motion  to 
open  default  denied,  and  motion  to  dismiss  granted. 

Argued  before  INGRAM  AM.  P.  J.,  and  McLAUGHUN, 
CLARKE,  SCOTT,  and  DOWLING,  JJ. 

Charles  E.  Thorn,  of  New  York  City,  for  appellant. 
Wm.  H.  Osborne,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  defendant  appeals  from  two  orders — one  de- 
nying his  motion  to  dismiss  f cm*  want  of  prosecution,  and  the  other 

opening  plaintiff's  default  in  failing  to  serve  a  complaint. 

[1,2]  The  action  was  commenced  on  July  12,  1912,  by  the  service 
of  a  stunmons  without  a  complaint.  Defendant  duly  appeared  on  July 
31st.  By  consent  plaintiff's  time  to  serve  a  complaint  was  extended 
until  September  20th.  It  was  not  served,  and  on  October  23,  1912, 
defendant  moved  to  dismiss  for  lack  of  prosecution.  Plaintiff  there- 
upon moved,  on  an  order  to  show  cause,  to  open  his  default  and  for 
leave  to  serve  the  complaint.  Both  motions  came  on  to  be  heard  at 
the  same  time,  with  the  result  that  plaintiff's  motion  was  granted  and 
defendant's  motion  denied. 

*For  oUi«r  cmw      i«m«  topic  A  i  numbbs  in  Dec.  a  Am.  Digs.  1^7  to  dat*.  ft  Rcp'r  Indexes 
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The  plaintiff  served  no  copy  of  a  proposed  complaint,  no  affidavit 
showing  merits,  and  gave  no  excuse  for  his  defauU.  His  motion 
should  have  been  denied,  and  that  of  defendant  granted. 

Tlie  order  opening  plaintiff's  default  and  permitting  him  to  serve 
a  complaint  is  therefore  reversed,  and  the  motion  denied,  with  $10 
costs,  and  the  order  den3ring  defendant's  motion  to  dismiss  is  reversed, 
and  the  motion  granted,  with  $10  costs,  with  $10  costs  and  disburse- 
ments to  defendant  in  this  court. 


WACKER  V.  WACKBB. 
(Snprenw  Oonrf^  Appdlate  IMvtoUm,  First  Departmebt   January  8,  1913.) 

1.  D6MICILB  (f  10*)— Husband  and  Wife — Personal  Rights  aitd  Dunn. 

A  hnsbRnd'a  domicile  Is  prima  fnrlo  that  of  the  wife. 

[Ed.  Note. — For  otber  cases,  see  Domicile,  Cent  Dig.  |  39;  Dec.  Dig. 

2.  HUSBAWD  AlTD  Wm  (|  8*) — ^PtBSOHAL  RXOHTi  ANO  DOTm— DOVrClUB. 

Where  a  married  woman  Is  wrongfully  abandoned  by,  or  for  srood  and 
mfflcient  reasous  leaves,  her  husband,  she  may  acquire  a  separate  douii- 
clle  for  the  inirpow  of  enfoielng  her  rights. 

[i:d.  Note.— For  other  oaasa,  see  Buaband  and  Wife,  Gent  Dig.  H  5-8; 

.  Dec.  Dig.  §  3.*] 

3.  DOMICILB  (§  8*) — JUBIBDICTION — DOMICILE  OB  RESIDENCE  OF  PARTIES. 

A  domicile,  once  acquired,  is  presumed  to  continue  until  a  new  one  is 
acquired. 

[Ed.  Note.~]i\»r  other  ca88i»  aee  Domicile,  Cent  Dig.  H  86,  87;  Dec. 

Dig.  8  8.«] 

4.  Divorce  ({  02*) — Jubisdiction — "Domicilb"  or  Hbsidexce  of  rABUES. 

A  wife,  abandoned  by  hat  htuband  Id  a  foreign  coantry,  and  who  at 

tbe  coniniencciiicnt  of  an  action  for  separation  bad  never  been  in  tbis 
state,  was  not  entitled  to  maintain  sucli  action  under  Code  Civ.  I'roc. 
I  1763,  subd.  1,  authorlElng  such  an  action  where  both  parties  are  resi- 
dents of  tbe  state  when  tbo  action  Is  comiiiencpd.  since  under  the  defini- 
tion of  "donilclle"  as  the  place  where  one  has  his  true,  fixed,  perniauent, 
and  principal  establishment,  to  which,  whenever  he  Is  absent,  he  has  the 
intention  of  returning,  her  domicllo  did  not  follow  that  of  her  husband, 
and,  even  if  she  had  a  constructive  domicile  in  this  state,  that  was  lu- 
anfflcient  In  view  of  the  former  provision  of  the  Revised  Stntut.'s  that 
the  action  mlfrht  be  maintained  between  a  husband  and  wife,  Inhabitants 
of  the  state,  and  the  fact  that  the  only  change  in  the  Code  is  the  inser- 
tion of  tbe  word  "both,"  whleh  laqnlrw  an  actual,  aa  distlngnlalied  from- 
a  constructive,  residence. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  ||  208-210,  220; 
Dec.  Dig.  f  62.* 

For  other  definitions,  aae  Words  and  Phrases,  vol.  8^  pp.  216&-2179; 
TOl.  8,  pp.  7041,  7042.] 

Appeal  from  Special  Term,  New  York  County. 

Action  1'v  Frcdericka  Wacker  against  John  1\  Wacker.  From  an- 
order  denymj^  a  motion  to  vacate  an  order  awarding  a  temporary  ali- 
mony and  counsel  fee,  and  appointing  a  receiver  in  sequestration  pro- 
ceedings, defendant  appeals.   Reversed,  and  motion  ^nted. 

•For  other  cmm  im  Mm*  topic  4  i  mumbsb  la  Dec.  A  Am.  Dig^.  lUitl  to  date,  a  Rep'r  Indexes- 
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Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  SCOTT,  and  DOWLING.  JJ. 

Benjamin  Scharps,  of  New  Yoik  City,  for  appellant 
William  H.  Hamihon,  of  New  York  City,  for  respondent 

McLaughlin,  J.  The  parties  intermarried  in  Germany  in  1886, 
where  they  continued  to  reside  until  some  time  in  1891,  when,  accord- 
ing to  the  allegations  of  the  complaint,  the  defendant,  wrongfully 
azid  without  just  cause  or  provocation,  abandoned  the  plaintiff,  and 
has  since  refused  to  support  or  live  with  her.  Shortly  after  the  aban- 
donment, the  defendant  came  to  the  state  of  New  York,  where  he  has 
since  resided.  The  action  was  commenced  by  the  service  of  a  sum- 
mons on  the  defendant  on  the  31st  of  May,  1912,  and  the  plaintiff  was 
not  then  witiiln  the  state  of  New  York,  nor  had  she  ever  been  in  the 
United  States.  Subsequently  she  left  Germany,  and  reached  New 
York  about  the  20th  of  June,  1912;  the  defendant  in  the  meantime 
having  temporarily  left  New  York  for  Germany,  where  he  was  when 
she  arrived.  He  did  not  appear  in  the  action,  but  his  default  was  sub- 
sequently opened,  and  he  was  permitted  to  come  in  and  defend.  Dur- 
ing his  default  the  plaintiff  obtained,  ex  parte,  an  order  awarding  her 
$10  a  week  alimony  and  $500  counsel  fee,  and  also  an  order  appoint- 
-  ing  a  receiver  of  defendant's  property  in  sequestration  proceedings. 
After  defendant  had  appeared  in  the  action,  he  moved,  upon  notice, 
to  vacate  the  order  awarding  alimony  and  counsel  fee  and  appointing 
the  receiver.  Hie  motion  was  denied,  and  he  appeals,  urging  that 
both  orders  are  erroneous,  since  the  court  did  not  have  jurisdiction 
of  the  subject-matter  of  the  action. 

The  question,  therefore,  which  is  presented  by  the  appeal,  is  whether, 
under  our  statute  (section  1763  of  the  Code  of  Civil  Procedure),  this 
action  can  be  maintained,  when,  at  the  time  it  was  commenced,  plain- 
tiff was  not,  and  never  had  been,  a  resident  of  the  state.  The  statute 
provides  that  an  action  of  this  character  may  be  maintained  (1)  where 
both  parties  are  residents  of  the  state  when  the  action  is  commenced: 
(2)  where  the  parties  were  married  within  the  state,  and  the  plain- 
tiff is  a  resident  thereof  when  the  action  is  commenced ;  and  (3)  where 
the  parties,  having  been  married  without  the  State,  have  become  resi- 
dents of  the  state,  and  have  continued  to  be  residents  thereof  at  least 
one  year,  and  the  plaintiff  is  such  a  resident  when  the  action  is  com- 
menced. 

[1,2]  Plaintiff  contends  that  she  comes  within  subdivision  1,  and 
was  in  fact  a  resident  of  the  state  when  the  action  was  commenced, 
because  her  husband  was  then  domiciled  and  resided  here;  in  other 
words,  that  she  had  a  right,  at  her  election,  to  consider  her  husband's 
domicile  and  residence  her  own.  The  rule  seems  to  be  well  settled 
that  the  domicile  of  the  husband  is  prima  facie  that  of  the  wife.  Hunt 
v.  Hunt,  72  N.  Y.  217,  28  Am.  Rep.  129.  This  rule,  however,  has  its 
exception,  which  is  that  where  a  married  woman  is  wrongfully  aban- 
doned, or  for  good  and  sufficient  reason  leaves  her  husband,  she  may 
acqidie  a  separate  domicile  for  the  purpose  of  enforcing  her  rights. 
Cheever  v.  Wilson,  76  U.  S.  108, 19  U  £d.  604;  Harris  v.  Harris,  83 
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App.  Div.  123.  82  N.  Y.  Supp.  568;  Ensign  v.  Ensign.  54  Misc.  Rep. 
289,  105  N.  Y.  Supp.  917;  affirmed  120  App.  Div.  882,  105  N.  Y. 
Supp.  1114.  I  have  been  unable  to  find  any  authority  in  this  state  to 
the  effect  that  the  domicile  acquired  bv  the  husband  after  he  has 
wrongfully  abandoned  his  wife  is  prima  facte  her  donudle.  There  are 
authorities  in  some  of  the  other  states  to  this  effect;  but  they  seem 
to  proceed  upon  the  theory  that  she  could  not,  if  she  so  desired,  ac- 
quire a  separate  domicile.  Nichols  v.  Nichols  (C.  C.)  92  Fed.  1 ;  Greene 
V.  Greene,  11  Pick.  (Mass.)  415;  Kashaw  v.  Kashaw,  3  Cal.  313; 
Masten  v.  Masten,  15  N.  H.  159;  Mellen  v.  Mellen,  10  Abb.  N.  C. 
329,  and  note. 

[t,  4]  Here  plaintiff's  domicile  of  origin  and  matrimonial  domicile 

were  in  Germany.  Was  her  domicile,  upwards  of  20  years  after  being 
abandoned,  prima  facie,  the  domicile  of  the  husband ;  she  in  the  mean- 
time not  having  done  a  single  act  indicating  an  intention  on  her  part 
to  so  construe  it?   Domicile  of  origin  is  prestmied  to  continue  until 

•  a  new  one  is  acquired  (Dupuy  v.  Wurtz,  53  N.  Y.  556),  and  the  bur- 
den of  proving  a  change  rests  upon  the  party  alleging  it.  Matter  of 
Newcomb,  192  N.  Y.  238.  84  N.  E.  950.  Domicile  has  been  defined 
as  the  place  where  one  "has  his  true,  fixed,  permanent  home  and  prin- 
cipal establishment,  to  which,  whenever  he  is  absent,  he  has  an  inten- 
tion of  returning.'"  Story  on  Conflict  of  Laws  ^th  Ed.)  p.  41.  Un-  . 
der  this  definition,  it  is  not  difficult  to  see  the  plaintiff,  at  the  time  the 
action  was  commenced,  did  not  have  a  domicile  in  the  state  of  New 
York  in  fact,  because  she  had  never  been  here,  and  so  far  as  appears 
had  no  intention  of  coming.    If  she  were  domiciled  here,  then  it  was 

•  solely  by  reason  of  the  fiction  that  her  domicile  followed  that  of  her' 
husband,  which,  under  the  facts  here  presented,  I  do  not  think  it  (Hd. 
But,  even  assuming  that  she  had  a  constructive  domicile  in  the  state 
of  New  York,  I  do  not  believe  this  gave  her  the  right,  without  com- 
ing into  the  state,  to  maintain  this  action.  The  plaintiff,  if  she  can 
maintain  the  action  at  all,  must  come  within  the  first  subdivision  of 
the  section  of  the  Code  hereinbefore  referred  to,  which  provides  that 
such  an  action  may  be  maintained : 

"1.  Where  botb  parties  are  lesMents  of  the  state  wlien  the  actloa  Is  oom- 

menced." 

Prior  to  1880  the  Revised  Statutes  provided  (2  Revised  Statutes, 
146.  pt  2c  $,  tit.  1,  §  50)  that  an  action  for  separation  might  be 

maintained : 

"1.  Betwcea  anxy  husband  and  wife,  inhabitants  of  this  state." 

It  seems  to  me  clear  that  under  the  Revised  Statutes  the  plaintiff 
could  not  maintain  the  action,  because  she  was  not  an  actual  inhabitant 
of  the  state,  nor  could  she  claim  to  be  a  constructive  one  by  reason  of 
the  domicile  of  her  husband.  There  is  nothing  in  the  enactment  of 
1880  (chapters  178  and  245,  Laws  of  1880)  to  indicate  an  intent  on 
the  part  of  the  Legislature  to  enlarge  the  scope  or  change  the  pur- 
pose of  the  statute;  on  the  contrary,  the  only  change  of  substance  in 
the  words  used  would  seem  to  indicate  that  an  actual  residence  here 
was  necessary  to  the  maintenance  of  the  action.    The  words  are. 


Digitized  by  Google 


1 


Sup.  Ct)  BASGLAT  Y.  BASftUB  81 

"where  both  parties  are  residents."  The  word  "bofk^'  is  significant 

This  would  not  have  been  used,  unless  it  were  intended  that  both  par- 
ties should  reside  in  the  state.  If  the  plaintiff's  contention  be  correct, 
then  she  can  maintain  the  action  witliuut  ever  coming  here  at  all; 
her  testimony  being  taken  by  commission. 

In  De  Meli  v.  De  Meli,  120  N.  Y.  485,  24  N.  E.  996,  17  Am.  St. 
Rep.  652,  the  court,  speaking  of  what  was  required,  under  the  section 
of  the  Code  referred  to,  in  order  to  enable  a  party  to  maintain  an  ac- 
tion in  this  state,  said : 

*^Xhe  question  here  has  relation  to  tbe  legal  residence  of  the  parties.  And 
wltliin  tbe  meanteff  of  die  statute  providing  for  aettons  of  this  etaaracter,  the 
place  of  which  the  parties  arc  residents  Is  that  of  their  perniaiieiit  abodi>, 
Which  may  he  distinguiahed  from  their  place  of  temporary  residence.  *  •  • 
In  legal  phraseology,  residence  Is  synonymous  with  Inhabitancy  or  domicile. 
And  it  Is  In  this  sense  that  the  term  'residence'  Is  used  In  the  provisions  of 
the  Code  before  referred  to,  and  persons  having  that  relation  to  this  state  axa 
Its  cftliens  and  realdents,  and  for  the  purpoaea  of  Hw  fellat  like  that  In  view 
of  tUa  action,  they  are  sabject  to  tbe  Jorisdlctlon  of  its  courts." 

In  Hewes  v.  Hewes,  16  N.  Y.  Supp.  119,*  Ingraham,  J.,  said: 

**lt  is  clear,  however,  that  the  residence  spoken  of  In  the  section  of  the 

rode  cited  is  an  actual  rosifleiice  of  each  of  the  i^artles,  and  not  the  theoretic 
residence  of  the  wife,  wliich  is  presumed  to  follow  that  of  the  husband.  The 
langaage  used  is  the  pluraL  It  is  the  parties  that  moat  he  lealdents  of  the 
state,  to  anUtte  either  of  them  to  maintain  the  action.  •  • 

See,  also,  Ramsden  v.  Ramsden,  28  Hun,  285;  Tooscy  v.  Toosey 

(Com.  PI.)  3  N.  Y.  Supp.  951. 

It  is  the  actual  residence  of  both  parties  which  gives  the  court  juris- 
diction. If  this  be  true,  then  the  plaintiff  cannot  maintain  this  action. 
Had  slie  been,  at  the  time  the  action  was  commenced,  a  resident  of  the 
state,  she  cotdd  do  so,  because  both  of  the  parties  would,  in  that  case, 
have  been  residents. 

The  order  appealed  from  is  reversed,  and  the  motion  granted.  All 
concur. 


BABCLAT  T.  BARBIE. 
(Supreme  Conit.  Appellate  Division,  First  Department   January  8,  ldl8.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Reginald  G.  Barclay  against  Alexander  Barrie.  From  the 

judgment,  plaintiff  appeals.  Afhrmcd. 

See,  also,  144  App.  Div.  934,  129  N.  Y.  Supp.  1113. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  CI.ARKE. 
SCOTT,  and  MILLER,  JJ. 

Charles  F.  Brown,  of  New  York  City,  for  appellant. 
Bdward  Bruoe  Hill,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Judgment  attirnied,  with  costs,  on  opinion  of  this 
court  on  former  appeal.  142  App.  Div.  670,  127  N.  Y.  Supp.  403. 

X  Keported  in  full  in  the  New  Tork  SuppleniMit;  reported  aa  a  memoran- 
dum decisiou  vN-ltliout  opinion  in  61  Hun, 

139  N.Y.S.— « 
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INGRAltAM,  P.  J.  (dissenting).  This  action  wu  before  this  court 
on  a  former  appeal  from  a  judgment  in  favor  of  the  defendant,  which 
was  reversed  and  a  new  trial  ordered.  142  App.  Div.  670,  127  N.  Y. 
Supp.  403.  The  nature  of  the  action  and  the  questions  presented  are 
stated  in  the  opinion  on  the  former  appeal,  and  do  not  need  to  be  re- 
*  stated  here. 

1  he  copartnership  agreement  under  which  the  parties  to  this  action 
had  continued  business  was  executed  on  the  1st  of  January,  1904,  and 

provided  for  the  copartnership,  which  continued  under  various  exten- 
sions to  January  1,  1910;  that  on  or  about  the  7th  of  February,  1908, 
a  further  agreement  was  executed,  wliich  continued  the  said  corpartner- 
ship  to  the  1st  day  of  January,  1913 ;  that  the  copartnership  agreement 
provided  for  a  capital  not  exceeding  $1SO«000,  subsequenUy  increased 
to  $400,000,  which  would  draw  interest  at  6  per  cent,  per  annum,  and 
which  capital  should  not  be  withdrawn,  except  by  mutual  consent: 
that  all  f^ains.  profits,  and  increase  that  shall  come,  ^^row,  or  arise  from 
or  by  means  of  said  business  should  be  divided  equally  between  the  par- 
ties to  the  agreement ;  that  at  all  times  during  the  continuance  of  said 
copartnership  each  partner  should  give  reasonable  time,  attention,  and 
attendance  to,  and  use  reasonable  endeavors  in.  the  business  of  said 
copartnership,  and  should,  with  reasonable  skill  and  power,  exert  him- 
self for  the  joint  interest,  profit,  and  advantage  of  the  copartnership. 
The  defendant  further  covenanted  that  he  would  not,  after  the  expira- 
tion of  the  agreement,  or  any  removal  thereof,  manufacture  or  sell  any 
of  the  articles  specified  in  the  copartaership  agreement ;  that  the  an- 
nual rental  for  the  use  of  firm  name,  good  will,  trade-marks,  copyrights, 
and  lal  els,  and  the  compensation  of  the  plaintiff  and  to  the  estate  of 
W.  C.  Barclay,  deceased,  for  the  use  thereof,  and  for  the  rijjhts  con- 
ferred by  the  ai^reement,  should  be  a  sum  equal  to  55  per  cent,  of  the 
annual  net  profits  and  gains  of  the  entire  business /to  be  carried  on. 
which  was  to  be  paid  to  the  plaintiff  and  to  the  said  estate  by  the  co- 
partnership in  installments  at  the  end  of  each  month.  It  was  further 
provided  that,  in  the  evt.nt  of  the  interest  of  either  partner  in  said  busi- 
ness terminating^  by  limitation,  ai;rccmcnt,  death,  or  otherwise,  his 
rental  and  such  interest  in  capital,  etc.,  should  be  paid  to  him  or  to 
his  legal  representatives  within  five  years,  with  legal  interest  semian- 
nually, to  be  computed  from  the  date  of  such  termination.  It  was  also 
agreed  that  upon  the  termination,  for  any  reason,  of  this  copartnership,, 
no  allowance  should  be  made  to  either  partner  or  his  representatives 
for  the  good  will  or  firm  name  of  said  business,  or  for  any  trade-mark, 
copyrights,  labels,  or  rights,  or  rights  to  use  the  same,  nor  should  such 
good  will,  firm  name,  trade-marks,  copyrights,  labels,  or  rights  be 
treated  or  estimated,  in  any  manner,  as  an  asset  of  the  copartnership ; 
but  such  good  will,  firm  name,  trade-marks,  copyrights,  and  labels  and 
riglus  should  revert  to  the  estate  of  W'illinm  C.  Barclay,  deceased,  and 
to  the  said  Reginald  G.  Barclay,  the  plaintiff  in  this  action;  and  the 
liquidation  of  said  business  upon  the  leniiiiiaiion  of  the  copartnership 
in  any  way  should  be  in  the  hands  and  under  the  control  of  the  sur- 
viving and  remaining  partners,  but  the  le^l  representative  of  a  de- 
ceased partner  was  to  have  a  voice  in  such  liquidation. 
The  court  found  that  from  the  beginning  of  the  present  partnership 
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down  to  about  March,  1907,  the  plaintiff  attended  to  the  affairs  of  the 
partnership  business  with  regularity;  that  from  ^^larch,  1907,  to  May 
10,  1908,  the  plaintiff  attended  to  the  affairs  of  the  partnership  only 
irregularly,  under  and  by  virtue  of  the  agreement  of  January  4,  1907, 
and  I'ebruary  7,  1908,  whereby  he  agreed  to  pay  to  the  defendant  ap 
ad  ditional  5  per  cent,  of  the  profits  of  the  partnership  until  he  should 
n  otify  the  defendant  of  his  desire  to  assume  a  more  active  part  in  the 
management  of  the  business;  that  the  defendant  attended  regularly 
to  the  affairs  of  the  partnership  business  from  the  beginning  of  the 
partnerahm  down  to  May  10,  1906;  that  on  or  about  May  10,  1906, 
the  defendant  suffered  from  the  rupture  of  a  Wood  vessel  in  tlie  brain, 
and  as  a  result  thereof  had  a  paralysis  of  the  right  side  of  his  body 
and  a  difficulty  of  speech,  and  thereby  became  incapacitated  from  de- 
votin^^  any  time,  attention,  or  attendance  to  the  business  of  the  copart- 
nership, or  using  reasonable  endeavors  in  the  business  of  the  cof>artner- 
ship,  or  exerting  himself  for  the  joint  interest,  profit,  and  advantage 
of  the  copartnership  with  reasonable  skill  or  power,  and  from  in  any 
way  selling,  dealing,  or  merchandising  with  the  joint  stock  and  increase 
of  said  business ;  that  the  defendant  has  not  recovered  from  the  effect 
of  said  stroke  of  paralysis,  and  the  said  incapacity  resulting  therefrom, 
but  that  his  condition  will  so  improve  that,  prior  to  the  time  limited  for 
the  existence  of  the  copartnership  (January  1,  1913),  he  will  make  a 
practical  recovery  of  his  health;  that  the  condition  of  the  defendant 
will  continue  to  improve,  ending  in  a  practical  recovery,  within  the  time 
Umiled  for  the  existence  of  the  copartnership;  that  the  defendant's 
mentality  has  never  been  involved,  and  he  has  not  shown  any  sign  of 
mental  deterioration;  that  on  or  about  March  1,  1909,  the  plaintiff  sent 
to  the  defendant  a  letter  calling  his  attention  to  the  fact  that  since  the 
10th  day  of  May,  1908,  the  defendant  had  wholly  failed  to  perform  any 
of  his  duties  as  provided  for  by  the  articles  of  copartnership ;  that  dur- 
ing all  that  time  the  defendant  had  been  continuously  absent  from  the 
office  of  the  firm,  but  had  left  the  management  wholly  to  the  plaintiff ; 
that  under  article  7  of  the  articles  of  copartnership  the  plaintiff  gave 
the  defendant  notice  that  omi=;sions  above  specified  were  breaches  of 
said  article  7,  and  that  the  plaintifT  would  consider  the  said  firm  termi- 
nated after  the  expiration  of  30  days ;  that  on  April  1,  1909,  the  plain- 
tiff changed  the  partnership  bank  accounts,  so  that  no  check  could  be 
drawn  on  the  signature  of  the  defendant,  and  since  May  10,  190S,  the 
defendant  had  not  attended  to  the  business  of  the  partnership,  but  the 
business  had  been  managed  by  the  plaintiff;  that  on  or  about  Novem- 
ber 21,  1911,  the  plaintiff  received  a  letter  from  the  defendant  stating 
the  defendant's  desire  to  return  to  business,  and  requesting  that  the 
bank  accounts  be  changed  so  as  to  enable  him  to  draw  on  them ;  that 
the  amount  of  capital  contributed  in  cash  by  the  defendant  to  the  part- 
nership was  approximately  $130,000  and  the  amount  contributed  in 
cash  by  the  plaintiff  was  approximately  $110,000,  and  each  partner  had 
been  receiving  interest  on  the  cash  capital  contributed  by  him  to  the 
partnership,  and  in  addition  to  that  there  had  been  paid  to  the  defend- 
ant the  sum  of  $750. 

The  court  found  as  a  conclusion  of  law  that  the  plaintiff  was  not 
entitled  to  a  dissolution  of  the  copartnership^  that  the  defendant  had 
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not  committed  any  breach  of  the  articles  of  copartnership  which  would 
justify  a  court  of  equity  in  dissolving  the  copartnership,  and  directed 
judgment  dismissing  the  complaint. 

On  the  trial  it  appeared  that  the  defendant  had  not  appeared  at 
the  place  of  business  of  the  copartnership  since  May  10,  1908,  and  had 
never  attempted  in  any  way  to  perform  any  of  his  duties  as  a  copart- 
ner; that  before  the  last  trial  of  the  action  the  defendant  voluntarily 
absented  himself  from  the  state,  so  that  he  could  not  be  served  with  a 
subpoena,  or  could  not  be  forced  to  attend  the  trial  of  the  action,  and 
the  evidence  of  his  physicians  seems  to  me  to  oondnsivdy  establish 
that  in  consequence  of  his  physical  condition  he  was  incapacitated  from 
attending  to  the  business  of  the  copartnership,  or  performing  the  duties 
that  he  assumed  under  the  copartnership  agreement.  The  action  was 
tried  on  the  22d  and  25th  days  of  March,  1912.  The  inability  of  the 
defendant  to  comply  with  the  copartnership  articles  and  to  give  any 
time  and  attention  to  its  business  lasted  from  May,  190S,  substantially 
four  years,  and  the  copartnership  had  less  than  a  year  to  run.  It  has 
been  established  that  the  physical  disability  which  existed  from  March, 
1908,  had  continued  until  the  trial,  about  four  years,  and  there  is  no 
reason  to  suppose  that  the  defendant  could  substantially  perform  the 
copartnership  business  on  his  part  during  the  remaining  months  of  the 
existence  of  the  copartnership. 

When  this  case  was  before  this  court  on  the  former  appeal,  the 
judgment  for  tlie  defendant  was  reversed,  and  a  new  trial  ordered. 
We  held  that  the  copartnership  agreement  did  not  contemplate  a  dis- 
solution of  the  firm  ipso  facto  by  the  service  of  a  notice  by  one  part- 
ner upon  the  other,  even  in  the  case  of  a  long-continued  absence,  but 
that  "a  long^continued  and  willful  neglect  of  the  business  might  furnish 
a  sufficient  ground  for  the  dissolution  of  a  firm;  *  *  *  that  a 
partnership  will  not  be  dissolved  in  consequence  of  the  physical  in- 
capacity of  a  partner,  which  is  temporary  in  its  nature,  althonc^^h  [)ro- 
longcd,  but  will  be  dissolved  for  total  and  permanent  incapacity." 
That  opinion  was  concurred  in  by  a  majority  of  the  court;  but  Mr. 
Justice  Laughl in.  wrote  an  opinion,  wherein  I  concurred,  which  states 
what  I  consider  the  true  rule,  that  where  it  a[)pears  that  one  partner 
has  been  stricken  with  a  disease  which  practically  makes  it  impossible 
for  him  to  perform  the  duties  assumed  by  him  by  his  coi)artncrsl)ip 
agreement,  such  disability  is  not  of  a  temporary  nature,  but  is  perma- 
nent in  its  character,  and  that  the  remaining  partner  is  entitled  to 
apply  to  a  court  of  equity  for  a  dissolution  of  the  copartnership. 

Whether  we  call  such  a  disability  permanent  or  temporary,  if  it  ap- 
pears by  substantial  evidence  at  the  time  of  the  trial  that  the  disability 
was  such  as  to  prevent  the  disabled  partner  from  rendering  any  sub- 
stantial service  to  the  firm  during  the  period  for  which  the  copartner- 
ship was  to  exist,  a  court  of  equity  was  thereby  justified  in  dissolving^ 
the  copartnership  and  liquidating  the  business,  as  provided  for  in  the 
copartnership  articles.  In  May.  r.>OS,  tlicre  was  a  copartnersbip 
which  was  to  continue  for  a  little  less  than  five  years.  At  that  time 
the  defendant  was  stricken  with  paralysis,  which  disabled  him  from 
performing  the  duties  of  a  copartner  in  the  conduct  of  a  business  sucli 
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a<  the  one  carried  on  by  the  parties  to  this  action.  When  such  dis- 
ability had  continued  for  over  a  year,  without  any  attempt  by  the  dis- 
abled partner  to  seriously  perform  any  of  the  duties  assumed  by  him 
uiKler  the  copartnership  articles,  the  remaining  partner  had  a  right  to 
apply  to  a  court  of  equity  for  a  dissolution  of  the  copartnership ;  and 
if,  on  the  trial  of  the  action,  it  appeared  with  reaaonable  certainty 
that  the  physical  condition  of  the  disabled  partner  was  such  that  he 
would  not  be  able  to  resume  his  duties  as  copartner  within  a  reason- 
able time,  and  that  this  disabled  condition  had  existed  four  years,  the 
copartnership  having  less  than  a  year  to  run,  and  that  the  disabled 
partner  was  not  in  a  condition  to  attend  the.  trial,  tiie  mere  opinion  of 
physicians  that  he  was  substantially  improving,  and  might,  on  the  last 
day  of  the  period  for  which  the  copartnership  was  to  exist,  be  able 
to  attend  to  business,  did  not  justify  the  court  In  refusing  to  dissolve 
the  copartnership. 

We  have  the  allegation  in  the  complaint  that  this  disability  was  per- 
manent, and  would  continue  during  the  whole  term  of  the  existence 
of  the  copartnership.  We  have  that  fact  proved  when  the  case  finally 
came  on  for  trial.  The  actual  condition  of  the  defendant  during  these 
four  years  is  certainly  the  very  best  evidence  as  to  the  permanent  con- 
dition of  his  disability;  and  upon  the  undisputed  facts,  as  found  by 
the  court,  I  think  that  this  plaintiff  was  entitled  to  a  judgment  dissolv- 
ing the  copartnership  as  of  the  date  of  the  commencement  of  the  ac- 
tion. 

For  these  reasons,  I  think  the  judgment  should  be  reversed,  and 
judgment  directed  for  the  plaintiff  upon  the  findings  of  the  Special 
Term,  as  before  indicated. 

LAUGHLIN,  J.,  concurs. 


(78  Misc.  Hep.  58.) 

0A6LI0NE  T.  GIABfBBONB.  ' 
(Supreme  Ocrart,  E>)tiity  Term,  Brie  C01UI7.   Janoary,  1913.) 

TnOOB  AND  PUICHASEB  (f  384*)-— VOID  OORTBACT— REPUDIATION  BT  VENDEE 

—Vendor's  Offkk  to  Perform. 

A  vendee  could  not  recover  a  down  payment  on  a  contract  for  tbe  sale 
of  real  property  owned  by  the  vendor  and  his  wife  as  tenants  by  the  eu- 
tirt  ty.  because  the  contract  was  not  siRiied  by  the  wife,  where  the  vendor 
offered  to  perform,  aud  tendered  a  deed  executed  by  both  hinis^^'lf  and  bis 
Wife,  wherenpon.  in  case  of  tbe  T«idee*8  refusal  to  perform,  the  down 
payment  would  be  forfeited. 

fEd.  Note— For  other  caaes,  see  Vendor  and  Purebaser,  Cent  Die  H 

9oJ>  aSO:  Dec.  Dig.  {  334.*] 

Action  by  Giuseppi  Gaglione  against  Antonio  Giambrone  to  recover 
part  of  the  purcha«;e  price  paid  on  an  alleged  void  contract  for  the 

sale  of  realty.    Judgment  for  defendant. 

F.  S.  Jackson  and  William  Armstrong,  both  of  New  York  City, 
for  plaintiff. 
Lanza  &  Micdi,  of  Buffalo,  for  defendant 

•For  «ClMr  CMM  tM  hum  tople  4 1  wnaa*  in  Dee.  A  Am.  DIgt.  1907  to  teU,  *  Rep'r  lodezw 
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BROWN,  J.  Defendant  and  his  wife  are  the  owners  as  tenants 
by  the  entire^  of  certain  real  estate  in  the  city  of  Buffalo.  On  De- 
cember 28,  1911,  the  defendant  and  the  plaintiff  entered  into  a  con- 
tract in  writing  under  seal  wiierehy  the  defendant  agreed  to  sell  and 
convey  such  real  estate  to  the  plaintiff  on  January  15,  1912,  by  de- 
livering to  plaintiff  a  warranty  deed  free  and  clear  of  all  incum- 
brances; the  plaintiff  on  December  28,  1911,  paying  to  defendant  the 
sum  of  $500  and  agreeing  to  pay  the  balance  of  the  purchase  price 
on  delivery  of  the  deed.  On  or  about  January  10,  1912,  the  plaintiff 
repudiated  the  contract  and  demanded  of  defendant  that  the  $500 
be  repaid  to  him.  Such  money  not  having  been  paid,  the  plaintiff  on 
January  13,  1912,  commenced  this  action  for  the  recovery  of  such 
down  payment,  alleging  in  his  complamt  that,  the  contract  not  having 
been  executed  by  the  defendant's  wife,  the  same  was  void;  that,  the 
real  estate  being  owned  by  the  defendant  and  his  wife  as  tenants  by  the 
entirety,  the  wife  not  signing  the  contract,  there  was  no  contract  in 
writing  signed  by  the  grantors,  as  required  by  the  statute  of  frauds. 
On  January  15,  1912,  the  defendant,  in  pursuance  of  the  provisions 
of  the  contract,  duly  tendered  to  plaintiff  the  deed  provided  by  the 
contract,  dtily  executed  by  the  defendant  and  his  wife,  and  demanded 
specific  performance  of  the  contract  by  payment  of  the  balance  of 
the  purchase  price.  The  plaintiff  refusing  to  accept  such  deed  and 
flcclining  to  pay  the  unpaid  purchase  money,  tlie  defendant  interposed 
an  answer,  denying  the  invalidity  of  the  contract,  alleged  his  readiness 
to  perform,  and  demanded  judgment  on  his  counterclaim  for  specific 
performance. 

The  proofs  upon  the  trial  sustain  the  allegations  of  the  defendant. 
There  is  no  proof  of  any  default  on  the  part  of  defendant.  He  has 
(lone  precisely  what  he  agreed  to  do.  Even  assuming  that  the  con- 
tract, not  being  executed  by  the  defendant  and  his  wife,  could  not 
be  enforced  by  the  wife,  it  is  not  seen  how  the  plaintiff  would 
be  entitled  to  recover  his  earnest  money  upon  the  facts  in  this  case. 
It  has  long  been  the  settled  law  oi  this  jurisdiction  that  a  vendee 
cannot  recover  a  payment  made  to  apply  on  the  purchase  price  of  real 
estate  under  a  parol  contract  which  is  void  within  the  statute  of 
frauds,  unless  the  vendor  has  repudiated  tl:e  contract  or  is  unable  or 
unwilling  to  perform.  Collier  v.  Coats,  17  Barb.  471;  Fleischman 
v.  Plock,  19  Misc.  Rep.  649.  44  N.  Y.  Supp.  413;  Quinto  v.  Alex- 
ander. 123  -\pp.  Div.  1,  107  N.  Y.  Supp.  422;  Hann  v.  Brettler,  50 
Misc  Rep.  647,  98  N.  Y.  Supp.  607;  Cooley  v.  Lobdell.  153  N.  Y.  596, 
47  N.  E.  783.  As  was  said  in  Graham  v.  liealy  fSnp.)  138  N.  Y. 
Supp.  611  (December,  1912),  there  was  no  tender  of  performance  by 
plaintiff  or  demand  that  defendant  perform.  Moreover,  the  vendor 
was,  at  the  time  fixed  for  performance,  ready  and  willing  to  perform, 
and  so  remained  up  to  the  day  of  the  trial. 

The  proof  is  that  the  defendant  and  his  wife  both  orally  agreed  with 
the  plaintiff  to  sell  the  real  estate.  They  both  have  performed  that 
oral  agreement,  and  the  defendant  has  performed  the  written  contract. 
The  {Haintiff  is  not  entitled  to  recover  the  moneys  paid  by  him.  As 
it  was  expressed  in  Quinto  v.  Alexander,  supra,  by  his  failure  to  keep 
his  agreement  he  has  forfeited  his  cash  payment.   Upon  payment 
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^  the  plaintiff  to  the  defendant  of  the  balance  of  the  purdiase  price, 
together  with  interest  from  January  15,  1912,  witliin  a  reasonable 

time,  he  will  be  entitled  to  the  conveyance  heretofore  offered  him. 
Such  payment  must  be  made  within  20  days  after  service  of  copy  of 
interlocutory  judgment  herein.  Upon  application,  upon  proof  that 
plaintiff  has  not  made  such  payment  and  accepted  such  deed,  final 
judgment  will  be  directed  canceling  the  contract  of  December  28, 
1911. 

Defendant  is  entitled  to  costs. 


KSLLEa  et  aL  KELLEB. 
fBaonm^  Oourl^  Appdlate  DlTlaloii.  First  Departmeiit  Janaaiy  8,  IMS) 

X  PABTirBBniiF  (1 886*)— AoooumxNa  Ama  Death  of  PAanmH- Bmroair  or 

Proof. 

In  an  actioiC  for  an  accounting,  the  burden  was  npon  the  surviTing 
partner  to  prove  that  the  firm  was  charseable  with  an  expense  aoeonnt 
not  entered  npoa  the  Arm's  twoks  nntU  after  the  death  ot  the  deeeased 
partner. 

[Bd.  Nota— For  other  cases,  see  PartaerShlpb  Ont  Dig.  i  797;  Dec. 
Dig.  1886.*] 

12»  Pabtnebship  (J  333*) — Change  of  Application. 

Where,  in  an  action  against  a  surviving  partner  for  an  accounting,  be 
elected  to  credit  certain  payments  to  the  principal  account,  as  be  bad  a 
right  to  <io,  he  oould  not  thereafter  change  that  election  and  credit  same 
to  an  interest  account. 

IBd.  Note;— For  other  cases,  see  PartaenlhlpL  Oant  Dig.  H  f9B-796; 
Deft  Dig.  I  888.*] 

Appeal  from  Special  Term,  New  Yoric  County. 

Action  by  Clothilde  R.  Keller  and  another,  as  executors  of  Adolph 
Keller,  deceased,  against  Hn^o  Keller.  From  the  judgment,  all  par- 
ties appeal.    Modified  and  alVirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN, 
CLARKE,  SCOTT,  and  BOWLING,  JJ. 

W.  G.  Phlippeau,  of  New  York  City  (Alfred  B.  Cruikshank,  of 
New  York  City,  of  counsel),  for  plaintiffs. 

Hamilton,  Gregory  &  Freeman,  of  New  York  City  (William  H. 
Hamilton,  of  New  York  City,  of  counsel),  for  defendant 

PER  CURIAM.  We  have  carefully  considered  the  voluminous 
record  in  this  case,  and  are  in  the  main  satisfied  with  the  disposition 
made  by  the  learned  justice  at  Special  Term,  and  for  the  reasons  given 
in  his  careful  and  painstaking  opinion,  which  meets  our  approval.  We 
think,  however,  that  the  judgment  should  be  modified  in  two  respects: 

[1]'  First.  An  item  of  $10,306.83,  which  was  entered  on  the  books 
-on  May  18,  1904,  the  date  of  Adolph  Keller's  death,  as  an  expense 
account.  The  evidence  in  respect  to  this  item  is  confused;  the  de- 
fendant himself  making  three  different  explanations  of  it  and  of  the 

•For  otlMr  cmw     mum  topic  ft  i  mumbbb  la  D«e.  4  Am.  Diss.  1907  to  tele,  a  Rep'r  lodexM 
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hems  of  which  it  was  composed.  In  the  main  the  daim  is  that,  prior 
to  the  year  1902,  $17,612.07  was  charged  as  expense  to  the  Keller 
Jewelry  Manufacturing  Company,  which  should  have  been  charged 
to  h.  H.  Keller  &  Co. ;  that,  at  the  end  of  the  year  1902,  Mr.  Adolph 
Keller  told  the  bookkcci^er  to  take  off  part  of  that,  because  it  was  too 
much  to  charge  to  tlie  Keller  Jewelry  Manufacturing  Company,  and 
in  fact  It  ought  not  to  have  been  charged  anyway ;  that  it  was  too 
much  to  charge  back  at  any  one  time,  but  that  on  December  31,  1902, 
there  was  charged  back  to  L.  H.  Keller  &  Co.  $4,125.04,  "and  after 
that  he  was  supposed  to  take  some  part  off  every  year."  As  matter 
of  fact,  however,  no  charges  were  thereafter  made  in  the  years  19Q3 
and  1904  until  after  Adolph  Keller  s  death,  when  this  lump  sum  was 
entered  in  the  fxjoks. 

The  explanatioii  is  so  unsatisfactory,  and,  bearing  in  mind  that  the 
books  should  have  been  dosed  as  of  the  day  of  Adolph  Keller's  death, 
and  that  the  burden  was  upon  tlio  defendant,  we  think  that  the  account 
should  have  been  surcharged  with  this  amount.  Therefore  findings 
IS  and  19  are  amended,  so  that  the  total  amount  of  the  capital  should 
be  $97,633.84,  making  the  amount  of  the  capital  of  the  deceased 
partner  of  Adolph  Kdler,  one-half  thereof,  $48316.92,  instead  of 
$43,633.50,  as  found.  The  sixth  conclusion  of  law  should  be  similarly 
modified. 

[2]  Second.  There  should  be  allowed  the  interest  on  the  difference 
between  said  sum  of  $48.S16.92  and  the  sum  of  $38,554.85,  the  amount 
stated  in  the  first  account  rendered  by  defendant ;  that  is,  on  $10,- 
262.07;  from  May  18,  1904,  to  the  date  of  the  judgment,  at  4  per  cent. 
The  reason  why  interest  on  the  diflTerence  found  by  the  court  was  not 
allowed  in  the  judgment  was  that  the  defendant  claimed  that  he  had 
overpaid  the  amount  of  principal  required  to  be  paid  in  partial  pay- 
ments by  the  agreement,  and  that  such  overpayment  should  be  cred- 
ited to  the  interest  account.  The  answer  is  that  the  defendant,  hav- 
ing elected  to  credit  said  payments  to  principal  account,  and  having 
the  right  so  to  do,  could  not  thereafter  diange  that  election  and  credit 
it  to  the  interest  account.  When  an  election  has  once  been  made  and 
acted  upon,  it  is  too  late  thereafter  to  change  the  application  of  the 
payment. 

The  judgment  appealed  from  should  be  modified  as  indicated,  and, 
as  modified,  afhrmed,  with  costs  to  the  plaintiffs. 


BIRD  V.  PRESS  PUB.  GO. 

(Snprome  Court,  Appellate  DtviBloii,  First  Department  Tannary  S,  lOUM 

1,  Libel  and  Slander  (§  7*) — Tampebing  with  Witnesses— Libelous  Peb  Se. 
A  false  charge  that  an  attorney  bad  advised  bis  client  to  five  a  wltoees 

money  to  pet  her  out  of  the  way  was  libelous  per  se. 

[Ed.  Xoto  — For  other  cases*  see  Libel  and  Slander,  Ceat  Dig.  U  17-7S; 

Dec.  Diir.  il*] 
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2.  Libel  and  Slander  (|  121*) — Liukl- I-xckssive  Dai^aoes. 

A  verdict  for  |3,000  was  not  excessive,  where  plaintiff,  an  attorney,  was 
falsely  charged  with  advising  bis  client  to  give  a  witness  money  to  leave 
the  country. 

[Bd.  Note.— POT  otber  cases,  see  Ubel  and  Slandor,  Cent  Dig.  H  888, 
854;  t»ee.  DIft  1 121.*] 

2,  LiBEi.  AND  Slandf.r     lOl*) — Rkqi  kst  tor  Retbacton— Letteb. 

The  refusal  of  a  publisher  to  retract  a  publication,  libelous  per  se,  is 
competent  evidence  as  to  the  feeling  and  Intention  of  the  publisher ;  but  a 
letter  to  a  publisher,  stating  that  a  publication  was  false,  and  containing 
many  self-serving  declarations,  and  stating  that  he  was  going  to  sue,  was 
not  a  request  for  a  retraction,  and  its  admission  was  revanaible  error — thte 
fact  that  the  publisher  did  not  thereafter  publish  a  retraction  being  no 
evidence  whatever  of  a  premeditated  wrong. 

[Ed.  Note.— For  othex  cases,  see  IJhel  and  Slander,  Cent  Dig.  U  884- 
291;  Dee.  Dig.  i  104.*1 

4.  Libel  and  Slander  (§  107*)— Evidence— Fbslings  of  Plaintiff. 

In  a  libel  action,  plaintiff  may  testity  as  to  the  effect  of  a  publication 
npon  bis  feelings. 

[Ed.  Note  — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  U  299- 

303.  305.  351 ;  Dec.  Dig.  §  107.«] 

Clarke  and  Dowling,  JJ.,  dissenting. 
Appeal  from  Trial  Term,  New  York  County. 

Action  by  Hobart  S.  Bird  against  the  Press  Publishing  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUxN, 
CL.^RKE,  SCOTT,  and  DOWUNG,  JJ. 

Howard  Taylor,  of  New  York  City,  for  appellant. 
Gilbert  £.  Roe,  of  New  York  City,  for  respondent. 

McLAUGHI^IN,  J.  The  defendant,  on  the  IStfa  of  September, 
1910,  publish^  in  its  newspaper  the  following  artide: 

"Cassira  Pennachlo,  the  wife  of  Attilio  Peunachlo.  a  well-to-do  banker,  at 
No.  529  Morris  avenue,  wliose  examination  on  a  cbarge  of  attempting  to  UU 
ber  bnsbend  with  a  pistol  on  September  Ttb,  has  been  postponed  from  time 
to  time,  was  not  In  the  Moriisania  court  when  the  case  was  called  by  Magi.s- 
trate  House  to-day.  Her  lawyer  told  the  court  that  he  had  heard  that  the 
woman  had  been  given  money  and  sent  back  to  Italy.  The  hnsband  said  tihat 
his  lawyer.  Hobart  Bird,  of  Xo.  320  Grand  .street,  li.id  told  liiiu  to  tnke  this 
course.  Bird  admitted  that  »uch  was  a  fact.  The  court  asked  the  lawyer  to 
atop  ontslde  of  the  rail,  and  said  that  be  would  bring  the  case  to  the  attrition 
of  the  Bar  Association.  Tbe  papers  win  be  sent  to  the  dlstrlet  attorney.** 

The  plaintiff,  claiming  that  the  article,  so  far  as  it  referred  to  him, 
was  UMotis,  brought  tiiis  action  to  recover  the  damages  alleged  to 
have  been  sustained.  He  had  a  verdict  of  $3,000,  and  from  the  juclg- 
ment  entered  thereon,  and  an  order  denying  a  motion  for  a  new  trial, 

defendant  appeals. 

[1]  There  was  no  attempt  on  the  part  of  the  defendant  to  prove 
the  truth  or  justify  that  part  of  the  artide  which  stated: 

"The  hotband  said  that  hla  lawyer,  Hobart  Bird,  of  No.  820  Grand  street, 

had  told  him  to  take  this  course.  Bird  admitted  that  snch  was  a  AMt" 
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The  plaintiff  is  an  attorney  of  this  court,  and  the  article  charged 
him  with  the  commission  of  a  crime.  It  was,  therefore,  libelous  per  se. 

[2]  It  is  a  serious  charge  to  make  against  an  attorney  that  he  has 
advised  a  dient  to  pay  money  to  a  witness  in  order  that  he  may  be 
gotten  out  of  the  jurisdiction  of  the  court.  If  he  were  guilty  of  the 
offense  charged,  then  he  is  unworthy  to  practice  his  profession,  and 
ought  to  be  disbarred.  The  falsity  of  the  article  being  established, 
and,  there  being  no  evidence  offered  to  justify  the  publication,  defend- 
ant, of  course,  was  liable  in  damages,  and  the  verdict  rendered  cer- 
tainly cannot  be  said,  upon  this  record,  to  be  excessive.  We  would, 
therefore,  have  no  hesitancy  in  affirming  the  judgment  and  order  ap- 
pealed f  rom,  except  for  an  error  committed  at  the  trial  in  the  reception 
of  evidence. 

[3]  The  court  received,  over  defendant's  objection  and  exception, 
a  letter  written  by  the  plaintiff  to  the  defendant  subsequent  to  the  pub- 
lication. In  the  letter  he  called  attention  to  the  fact  that  the  statement 
in  the  article  before  quoted,  referring  to  him,  was  false,  and  then  set 
forth  at  some  length  self-serving  declarations  as  to  the  injury  which 
had  been  done  him,  and  concluded : 

"I  have,  of  course^  only  ooe  remedy,  faulty  and  inadequate  as  it  is — money 
damages.  The  right  to  this  I  shall  awett.'* 

If  there  had  been  a  request  in  the  letter  for  a  retraction,  so  much 
of  it,  at  least,  would  have  been  admissible.  When  a  publisher  is  called 
upon  to  retract  a  publication  libelous  per  se,  it  is  his  duty  to  retract 
the  charge  as  fully  and  broadly  as  it  has  been  made,  and  his  refusal  to 
do  so^ 

"is  coiupctent  evidence  as  to  the  feeling  and  intention  of  the  publisher  with 
wliich  tho  lihol  was  published."  Stokes  t.  Morning  Journal  Ass'n,  72  Appi  Dlv. 

1S4,  70  N.  Y.  Supp.  429. 

This  seems  to  be  the  general  rule.  Palmer  v.  N.  Y.  News  Pub.  Co., 
31  App.  Div.  210,  52  N.  Y.  Supp.  539;  25  Cyc.  500.  Here  there  was 
no  recjucst  in  the  letter  for  a  retraction.  Bradley  v.  Cramer,  66  Wis. 
297,  28  N.  W.  372.  \\  hut  was  said  w  ould  seem  to  indicate  that  the 
plaintiff  did  not  want  a  retraction,  but  did  want  "money  damages." 
After  their  relations  were  thus  stated  by  the  plaintiff,  ttie  fact  that 
the  defendant  did  not  thereafter  publish  a  retraction  was  no  evidence 
whatever  of  a  premeditated  wrong-  in  the  publication. 

[4]  It  is  also  urged  that  the  court  encd  in  permitting  the  plaintiff 
to  testify  what  effect  the  publication  had  upon  his  feelings.  It  is  at 
least  doubtful  whether  defendant  is  in  a  position  to  raise  this  question. 
When  the  plaintiff  was  asked  to  describe  his  feelings,  defendant's 
counsel  stated  he  had  no  objection  to  his  doing  so;  but,  assuming 
that  question  was  raised  by  a  subsequent  motion  to  strike  out,  the 
testimony  was  clearly  admissible.  Sunilar  questions  were  passed  upon 
in  Van  Ingen  v.  Star  Co.,  1  App.  Div.  429,  37  N.  Y.  Supp.  114,  and 
Palmer  v.  N.  Y.  News  Publishing  Co.,  supra.  In  the  former  case  Mr. 
Justice  Ingraham,  who  delivered  the  opinion  of  the  court,  in  referring 
to  the  question,  said: 
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"It  Is  well  settled  that,  in  determiuing  Uie  amount  of  d.inmffe  where  a  pub- 
lication is  libelous  per  ae^  flie  Jury  has  the  right  to  consider  the  mental  sufCer- 
-  log  wbteh  may-  bave  been  occasioDed  to  the  plaintUE  by  tbe  publication." 

The  case  was  subsequently  taken  to  the  Court  of  Appeals,  where 

•the  determination  of  this  court  was  affirmed  (157  N.  Y.  to>S,  51  N.  E. 
1094)  on  his  opinion.   In  the  latter  case,  Mr.  Justice  Rumsey,  who  de- 

-livercd  the  opinion  of  the  court,  said : 

publication  of  a  libel  wliich  reflects  upon  the  ctuiracter  ot  a  reputable 
.  mail  moat  aeceaaarlly  cause  him  more  oe  Um  mental  anfflerliiir  an^  humiliation, 
.  and  these  things  are  elementa  of  general  damagea  wbldi  the  Jury  may  take 

into  consideration." 

See,  also,  25  Cyc.  533,  and  authorities  cited  in  note. 

No  error  was  committed  in  this  respect,  nor  do  we  find  any  errors, 
other  than  the  one  pointed  out,  which  call  for  consideration. 

The  judgment  and  order  appealed  from  are  therefore  reversed,  with 
•costs  to  appellant  to  abide  event. 

INGRAHAM,  P.  J.,  and  SCOTT,  J.,  concur. 

CLARKE,  J.  I  dissent.   It  seems  to  me  that  the  letter  was  admis- 
-sible  in  evidence  for  the  purpose  of  showing  that  the  attention  of  the 
defendant  had  been  called  to  the  falsity  of  the  publication  and  should 

be  treated  as  in  effect  a  request  for  retraction.  Irrespective  of  a  re- 
quest for  retraction,  I  think  it  the  duty  of  one  who  has  published  a 
libelous  statement,  which  he  sub-scquently  discovers  to  be  false,  to  right 
the  wrong,  so  far  as  he  can,  without  request,  and  that  it  is  material 
upon  the  question  of  express  malice,  and  hence  to  the  amount  of  dam- 
ages, to  show  that  prior  to  the  commencement  of  the  action  he  knew 
that  the  charge  made  was  unfounded.  As  said  by  Nelson,  C.  J.,  in 
Hotchkiss  V.  Oliphant,  2  Hill,  510: 

**lf  the  defendant  bad  become  satisfied  that  the  charge  which  he  had  un- 
wittingly copied  waa  unfounded,  common  boneety  and  a  decent  feQiect  for  the 
rtglit.s  of  the  injured  partj-  call  for  nn  unquallfled  withdrawal.  •  *  •  A 
libelous  publication  may  be  inadvertently  admitted  into  the  columns  of  a 
newspaper,  and  tiie  editor  chargeable  only  with  mistake  or  indifference  to 
the  truth :  but  If,  when  advised  of  his  error,  he  hesitates  to  correct  it,  the 
case  rises  to  one  of  premeditated  wrong,  of  settled  and  determined  malignity 
towards  llie  party  Injiored,  whldi  abonld  be  dealt  wlOi  aeoovdingly.  Th^  la 
no  ion;;cr  room  for  any  indulgence  toward  the  aet^  and  the  party  iMoomes  a 
■  lit  object  for  exemplary  punishment" 

The  judgment  and  order  appealed  from  shotdd  be  affirmed,  with 
-costs. 

DOWLING,  J.,  concurs. 
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MAYOR,  ETC  OF  CITT  09  NEW  YORK  ▼.  MECHANICS*  &  TRADERS' 

BANK  OF  CITX  OF  NEW  YORK. 

(8iiin«ine  Court,  Am^llate  DlvlsUm,  Flist  Dopartmcaat   Januarj  8,  1918.) 

iHDnCNITT  (f  11*>— liIABILITT  OF  IRDBVNITOB. 

An  assicnco  of  a  city  contractor  for  work  on  a  designated  avenne  ob- 
tained from  the  city  tlie  amount  due  under  the  contract,  agreeing  to  in- 
demntfy  tb«  osaliiflt  dalms  wbldi  it  might  be  compelled  to  pay  by 
reason  of  the  recovery  of  any  claim.  A  third  person,  claiming  a  lien  on 
the  money  due  under  the  contract,  showed  witliout  dispute  that  he  worked 
for  the  oontreetor  end  carried  earth  from  another  street,  where  the  con* 
tractor  was  excavating,  for  use  for  {Trading  the  avenue.  Ileld,  that  the 
third  person  was  entitled  to  recover  for  work  in  grading  the  avenae^  and 
tile  city,  paying  a  Judgment  obtained  by  him,  could  reeoTer  from  ttie  ae> 
Sll^ee  on  his  indemnity. 

[Ed.  Note; — lot  other  cases,  see  Indemnity,  Cent  Dig.  |i  21-25;  Dec 
Dig.  I  U.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Mayor,  Aldermen,  and  Commonalty  of  the  City  of 
New  York  against  the  Mechanics'  &  Traders'  Bank  of  the  City  of 
New  York.  From  a  judgment  for  defendant,  and  from  an  order 
denying  a  new  trial,  plaintiff  appeals.  Reversed,  and  judgment  di* 
rcctcd  for  i>laintiff. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGiiUX,  CLARKE, 
SCOTT,  and  MILLER.  JJ. 

Terence  Farley,  of  New  York  City,  for  appellant. 
Rttfus  O.  CatUn,  of  Brooklyn,  for  respondent 

MILLER,  J.  The  facts,  leading  up  to  this  controversy,  were  stated 
by  Mr.  Justice  McLaughlin  on  a  prior  appeal  in  this  action.  130  App. 
Div.  748, 115  N.  Y.  Supp.  769.  On  that  appeal  this  court  reversed  a 
judgment  in  favor  of  die  plaintiff  for  the  exclusion  of  evidence  of- 
fered to  show  that  the  payment  of  the  Winant  judgment  was  made  in 
bad  faith.  We  said,  upon  the  authority  of  City  of  New  York  v.  Baird, 
176  N.  Y.  269,  68  N.  E.  364,  that  the  defense  interposed  involved  two 
questions:  (1)  Whether  tlie  payment  to  Winant  was  made  in  good 
faith ;  and  (2)  whether  it  operated  to  the  injury  of  the  bank.  On  this 
trial  the  said  excluded  evidence  was  received,  and,  even  assuming  that 
it  tended  to  show  bad  faith  on  the  part  of  the  city,  it  failed  to  show 
injury  to  the  defendant.  On  the  contrary,  the  undisputed  evidence 
shows  that  the  defendant  was  not  injured. 

Of  course,  the  important  question  on  the  second  branch  of  fhe  case 
was  whether  the  Winant  judgment  could  have  been  reversed  on  ap- 
peal. If  it  could  not,  the  indemnitor  was  not  injured  by  its  payment* 
The  attorney  who  represented  the  indemnitor,  this  defendant,  testified 
that  the  question  which  he  desired  to  raise  on  the  appeal  from  the 
Winant  judgment  was  wheiher  the  work  was  done  by  \Vinant  on  the 
LncingtOQ  avenue  paving,  for  which  the  defendant's  assignor,  Garvin, 
had  the  contract  in  question,  or  upon  some  other  contract  of  Garvin. 
The  stenographer's  minutes  of  the  trial,  resulting  in  the  Winant  judg- 
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ment,  are  in  evidence.  The  testimony  discloses  without  contradiction 
that  the  work  done  by  Winant  consisted  of  carrying  earth  by  boats 
from  Fifty-Fourth  street,  East  River,  to  106th  street,  liarlcm  River, 
to  t>e  used  for  grading  Lexington  avenue.  The  fact  that  the  earth 
was  obtained  from  places  where  Garvin  was  doing  other  work  re- 
quiring excavation  to  be  made  is  of  no  consequence.  Upon  the  undis- 
puted evidence,  Winant  was  entitled  to  recover  under  the  decision 
of  the  Court  of  Appeals.  M.  &  T.  N.  Bank,  v,  Winant,  123  N.  Y. 
265,  25  N.  E.  262.  Manifestly,  then,  the  indemnitor  was  not  injured 
by  the  payment  of  the  judgment,  and  the  plaintiff's  motion  for  a  di- 
rection of  a  verdict  should  have  been  granted.  It  is  to  be  noted  that 
the  city  succeeded  on  the  new  trial  of  the  Baird  Case.  117  App.  Div. 
659.  102  N.  Y.  Supp.  915 ;  176  N.  Y.  269,  68  N.  E.  364. 

The  finding  that  defendant  sustained  damages  is  reversed,  and  judg- 
ment and  oi^er  are  reversed,  with  costs,  and  a  judgment  directed  in 
favor  of  the  plaintiff,  with  costs,  on  its  motion  for  a  directed  verdict, 
made  at  the  close  of  the  evidence.  All  concur. 


HOEBIS     CITX  OF  MEW  XOBK. 
(Supreme  Gonrt,  Appellate  Dtvlslon,  Third  Department  December  80k  1912.) 

1.  Peui  etuities  (I  6*)— TntAMBHTABT  TBune— SusPBimoii  OF  Powmt  or 

▲lienatior. 

Where  a  testator  devised  and  txKiueathed  ull  his  property  to  a  trustee, 
to  pay  over  the  net  Income  to  his  sevmi  children  daring  their  lives,  and 
upon  the  death  of  any  of  such  children  to  pay  the  capital  of  the  share 
of  which  such  child  received  the  Income  as  directed  by  his  or  her  last  will 
and  testament,  and  In  default  to  llip  lineal  descendants  of  sucli  children, 
or.  if  none,  then  to  the  aorviving  children,  the  tnut  is  invalid,  because 
the  property  ml^ht  not  vest  In  ataolnte  ownoTsbip  for  the  term  of  more 
than  two  lives  In  l)olng  at  the  creation  of  the  estate:  it  not  bofiiL'  snfTl 
clent  that  the  property  might,  by  any  possibility,  be  vested  within  that 
period. 

[Ed.  Note.— For  other  cum,  see  Porpetaltlfle,  Oent  Dig:  H  47,  4^-08, 

.'56;  Dec  Dig.  f  6.*1 

2.  Eminent  Domain  ({  158*) — Patmbnt  or  Ck>ifPKiTSATioM  into  Coubt. 

Where  a  pertteutar  prortekm  of  a  testator's  will,  demising  property  In 

ti^ist  to  his  spven  chlldron,  was  Invalid,  and  the  property  was  conveyed, 
not  only  by  the  trustee,  but  by  the  children,  the  grantee  took  good  title, 
which  could  not  l»e  ^eattooed,  and  upon  condemnation  by  the  city  of 
New  York,  it  \\'ns  Improper  for  the  city.  In  vlow  of  Water  Supply  Act 
(Laws  1905,  c  724)  §  17,  providing  that  it  should,  within  three  calendar 
months  after  the  conflrmatlon  of  the  report  of  the  commissioners  of 
appraisal,  make  payment  to  the  respective  owners,  to  pay  the  money  Into 
court  for  possible  adverse  claimants;  the  couuuii^sioners  of  appraisal 
having  found  that  the  land  bdonged  to  the  grantee. 
[Ed.  Note.— For  other  cases,  tee  Bmiiient  Domain,  Oent  Dig.  ||  tfO, 

428-432;   Dec.  Dig.  |  15S.*] 

Appeal  from  Trial  Term,  Otsego  County. 

Action  by  Katlierine  C.  Morris  against  the  City  of  New  York. 
From  a  judgment  for  plaintiiT,  defendant  appeals.  Affirmed. 


*For  ottaAr  CUM  M*  same  topic  4  S  mumbbb  In  D«c.  t  Am.  Digs.  1307  to  date,  ft  Rep'r  Indexes 
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Argued  before  SMITH,  P.  J.,  and  KELLOGG,  HOUGHTON, 

BETTS,  and  LYON,  JJ. 

Archibald  R.  Watson,  of  New  York  City,  for  appellant 
Merritt  Bridges,  of  Morris,  for  respondent. 

LYON,  J.  This  action  was  brought  to  recover  the  amount  of  an 
award  made  by  the  commissioners  of  appraisal  for  about  182  acres 
of  land  situated  in  the  county  of  Wcstchc-stcr,  acquired  by  the  city 
of  New  York  in  connection  with  the  Kcnsico  Reservoir,  pursuant 
to  the  provisions  of  chapter  724  of  the  Laws  of  1905,  and  amenda- 
tory and  supplemental  acts,  relating  to  providing  an  additional  sup- 
ply of  pure  and  wholesome  water  for  the  use  of  the  city  of  New  York. 

[1]  The  important  question  at  issue  is  whether  the  plaintiff,  at  the 
lime  of  the  vesting  of  title  thereof  in  the  city  of  New  York,  Jan- 
uary 26,  1909,  had  title  in  fee  simple  to  a  tract  of  79  acres,  consti- 
tuting a  part  of  the  182  acres ;  the  title  to  the  remaining  103  acres 
concededly  being  in  plaintiff.  The  title  of  plaintiff  to  the  79-acre 
tract  is  dependent  upon  the  validity  of  the  title  obtained  by  Louis 
Prigge,  her  grantor,  under  conveyance  made  to  him  by  the  Frankford 
Real  Estate,  Trust  &  Safe  Deposit  Company  of  Philadelphia,  Pa., 
and  by  the  widow  and  heirs  at  law  of  Edward  H.  Middleton  of  that 
city.  Concededly  Kdward  H.  Middleton  was  seised  in  fee  simple  of 
the  79-acre  parcel.  He  died  in  1905,  leaving  a  will,  which  was  duly 
probated  in  the  state  of  Pennsylvania  the  same  year,  and  of  which 
an  excmplitied  copy  was  recorded  in  the  surrogate's  office  of  West- 
chester county,  N.  Y.,  in  July,  1906.  The  testator,  after  making  cer- 
tain specific  p^fts,  devised  and  bequeathed  all  the  residue  and  re- 
mainder of  his  property  to  said  Trust  &  Safe  Deposit  Company,  its 
successors  and  assigns,  in  trust  to  keep  invested  his  personal  estate, 
"and  to  pay  over  and  distribute  the  net  income  received  from  Ixtth 
real  and  personal  estate  amongst  my  seven  children  for  and  during 
the  terms  of  their  respective  lives  in  the  following  proportions," 
which  he  states  shall  be  one-seventh  thereof  to  each  of  his  seven 
children,  but  "subject  to  the  dcckution  hereinafter  stated"'  as  to  three 
of  the  children,  as  to  whom  he  directs  th.at  his  trustee  shall  deduct 
from  the  capital  of  the  share,  of  which  the  income  is  given,  the  sum 
of  $2,500  as  to  two  of  his  children  and  $5,000  as  to  the  third,  "the 
income  of  which  is  to  be  equally  added  to  and  divided  amongst  the 
shares  of  my  six  other  children."  exclusive  of  one  or  two  who  are 
named.    The  will  then  provides: 

"And  1  further  trust  from  and  immediately  after  the  respective  deaths  of 
any  of  my  children  In  trast  to  pay  and  distribnte  the  capital  of  the  share  of 
wUch  the  child  so  dyhig  received  the  Income  in  Li.s  or  her  lifetime  In  such 
manner  as  said  child  shall  appoint  aud  direct  by  his  or  her  last  will  and 
testament,  and  In  default  thereof  to  pay  over  and  dfatrlbnte  said  share  to 
the  llnonl  doscendants  of  such  deceased  child  per  fitirpes;  and  in  onse  nny 
and  so  often  as  any  of  my  ddldren  shall  die  without  leaving  lineal  descend- 
ants snrvlylng  sncfa  decedent,  then  In  trust  to  hold  ttie  said  share  of  the 
cliikl  so  dyinf^  for  the  survivint:  Itrotliers  and  .sisters  (the  Issue  of  any  deceased 
brothers  and  sisters  to  take  per  8Urj;>e8)  upon  the  same  trust  as  the  original 
shares  herein  devised  and  beaueatbed  to  my  trustees  tat  the  benefit  of  said 
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snrvlviug  brotLers  and  sisters,  and  with  tbe  same  force  and  effect  aa  if  the 
mid  aecrmd  diara  liad  been  one  of  tbe  orlgliia]  sbareB  lo  dovlMd  and  be- 
qneatiied.*' 

The  will  empowered  the  trustee  and  its  successors  and  assigns  to 

sell  and  convey  any  and  all  of  the  testator's  real  estate.  In  July, 
1906,  said  trustee  by  full  covenant  deed  conveyed  to  Louis  Prigge  said 
79-acre  parcel,  and  in  September,  1906,  the  said  seven  children  of 
Edward  H.  Middleton,  who  constituted  his  only  heirs  at  law,  also 
conveyed  said  parcel  to  said  Prigge  by  deed,  in  which  they  ratified 
and  confirmed  said  conveyance  by  said  trustee,  and  in  which  the  wives 
of  the  heirs  at  law  who  were  married  and  the  widow  of  Edward  H. 
Middleton  joined. 

The  fifth  clause  of  the  will  was  clearly  invalid,  as  unlawfully  sus- 
pending the  power  of  alienation  for  the  term  of  more  than  two  lives 
in  being  at  the  creation  of  the  estate.  In  determining  as  to  the  va- 
lidity of  this  clause  of  the  will,  the  court  could  not  consider  the  pos- 
sibility of  the  estates  attempted  to  be  created  terminating  within  the 
prescribed  period  As  was  said  in  Matter  of  Wilcox,  194  N.  Y. 
288,  295,  87  N.  E.  497,  499 : 

detmniiiing  the  validity  of  UmltatioDo  of  tstates,  under  the  abore  stat- 
utes [the  provisions  of  the  Revl.sed  Statutes  in  reference  to  absolute  owner- 
ship and  restraint  of  allenaUon],  it  is  not  sufficient  that  the  estates  attempt- 
ed to  be  created  may,  by  the  happening  of  sabseqnent  eraita,  be  terminated 
n-ltliin  the  prescrlbe<l  period,  if  snob  events  mifiht  so  happen  that  snch  es- 
tates migtit  extend  beyond  such  period.  In  other  words,  to  render  sucli  future 
Mtatao  vaUdf  tbey  must  be  to  limited  that  in  wety  possible  contingency,  they 
will  absolQt^  terminate  at  sacb  period,  or  sacb  sstatss  will  be  bold  Told." 

The  fifth  clause  of  the  will  being  invalid,  the  title  to  the  79-acre 
parcel  vested  upon  the  death  of  Edward  H.  Middleton  in  his  heirs 
at  law,  and  the  said  deed  given  by  them  to  Prigge  in  September, 

1906,  vested  a  good  title  in  him. 

[2]  However,  the  defendant  in  its  reply  brief  states  that  the  real 

issue  involved  upon  this  appeal  is  not  whether  the  trust  sough. t  to 

be  created  by  the  Middleton  will  is  valid  or  invalid,  but  whether  the 

notice  of  the  conveyance  by  the  Trust  &  Safe  Deposit  Company,  in 

violation  of  section  156  of  the  Banking  Law  as  it  existed  in  1905. 

did  not  make  it  imj)erative  for  tbe  defendant  for  its  own  protection 

to  pay  the  money  into  court.    Section  18  of  chapter  724,  Laws  of 

1905,  provided  that  the  city  of  New  York  might  pay  ah  award  into 

court  "where  there  are  adverse  or  conflicting:  claims  to  the  moneys 

awarded  as  compensation,"  and  the  order  confirming  the  report  of  the 

commissioners  of  appraisal  granted  in  2^Iarcli.  1910,  provided: 

"Aud  where  there  are  adverse  or  conflicting  claims  to  the  amounts  award- 
ed *  *  *  tbe  said  comptroIlM*  Shall  pay  the  mm  so  mentioned  in  said 

report  payable  to  said  owner  •  •  *  into  the  Rncklaiirt  Couiit.v  Trust  Com- 
pany, to  the  credit  ot  such  parcel  and  subject  to  tbe  further  order  of  this 
court.'' 

Upon  the  hearing  before  the  commissioners  no  claim  of  ownership 
of  the  land  or  of  right  to  the  award  was  made  by  any  person  other 
than  plaintiffi  nor  was  any  adverse  claim  made  upon  the  trial  of  this 
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action  in  June,  1912,  nor,  so  far  as  the  record  discloses,  at  any  time 
prior  thereto.  The  commissioners  reported  that  the  plamtitt  herein 
was  the  owner  of  the  land  and  entitled  to  be  paid  the  sum  of  $41, OCX), 
and  the  report  was  confirmed  as  above  stated  after  hearing  both  par- 
ties hereto,  and  the  order  of  confirmation  has  not  been  modified  or 
reversed.  The  sole  reason  stated!  by  the  defendant  in  the  letter  of 
August  26,  1911,  for  paying  the  award  into  court  was  the  complica- 
tions which  had  arisen  in  regard  to  tlie  exception  contained  in  the 
abstract  of  title.  It  would  seem  to  matter  very  little  whether  the  said 
Trust  Company,  as  executor  and  trustee,  could  legally  execute  a  con- 
veyance of  lands  situated  within  this  state  so  long  as  the  clause  of  the 
will  under  which  the  Trust  Company  and  any  successor  must  derive 
its  power  was  invalid.  The  title  of  Prigge,  and  hence  of  plaintiff,  as 
his  |[rantee,  would  seem  to  have  been  perfect  The  trustee  havinpf 
received  tiie  purchase  price  and  executed  the  oonvejranoe,  neither  it 
nor  its  cestuis  que  trust  could  have  any  claim  upon  the  award;  and 
the  heirs  at  law,  in  consideration  of  such  payment  by  Prigge,  having 
conveyed  said  parcel  and  ratified  and  confirmed  the  said  conveyance 
by  said  Trust  Company,  could  make  no  claim  to  the  award.  In  view 
of  these  facts,  no  person,  either  as  a  devisee  under  the  will  of  Ed- 
ward H.  Middteton  or  as  an  heir  at  law,  could  have  had  any  right 
or  interest  in  the  award.  Hence  the  defendant  was  not  justified  in 
paymg  the  award  into  court,  thereby  subjecting  the  plaintiff  to  the 
expense  and  delay  attending  the  prosecution  of  legal  proceedings 
necessary  to  obtain  the  moneys,  and  to  considerable  loss  of  interest 
thereon. 

The  Water  Supply  Act  contemplated  prompt  payment  of  the  award. 
Section  17  of  that  act  provided  that  the  city  of  New  York  should, 
within  three  calendar  months  after  the  confirmation  of  the  commission- 
ers of  appraisal,  make  payment  to  the  respective  owners  of  the  amount 
of  the  award,  with  interest  from  the  time  of  filing  certified  copies  of 
the  oath  of  office,  at  which  date,  February  26,  1906,  the  title  had 
vested  in  the  city  of  New  York.  Tliat  section  also  provided  that, 
in  case  of  default  or  neglect  in  payment  within  the  three  months,  the 
claimant,  after  application  first  made  by  him  to  the  comptroller  of 
the  city  of  New  York  for  the  payment  thereof,  might  sue  for  and 
recover  the  same  with  interest  ana  costs,  and  that  it  should  be  suffi- 
cient to  declare  generally  for  so  much  money  due  to  the  plaintiff, 
and  that  the  report  of  the  commission,  with  proof  of  the  ri|[ht  and 
title  of  the  plaintifif  to  the  sum  demanded,  should  be  conclusive  evi- 
dence in  such  suit.  It  was  conceded  upon  the  trial  that  demand  for 
payment  of  the  award  to  the  plaintiff  was  made  upon  defendBuit  June 
22,  August  17,  and  August  30,  1911.  The  defendant  has  raised  no 
question  as  to  the  plaintiff's  title  to  any  portion  of  the  182  acres 
^en,  excepting  as  to  this  79-acre  parcel. 

I  thmk  that  the  judgment  in  favor  of  plaintiff,  for  the  amonnt  of 
the  award  and  interest,  should  be  affirmed.  All  concur. 
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SULLIVAN  V.  CORN  EXCH.  BANK  et  al. 

(Snpreme  Court,  Appellate  Division,  Second  Department.  December  80, 1012.) 

L  MOBTOAGES  (§  25*) — Priority — Effect  A8  P.ktwekn  Pauties. 

Where  a  debtor  promised  to  execute  Mb  bond  for  tbe  aiuount  of  Uie 
debt,  eecnred  by  mortgage  on  realty,  and  execute  and  delivered  a  mort- 
ga;re  recitin.::  that  the  debt  was  scoured  by  his  bond  of  tlio  s:uiie  date, 
and  also  reciting  a  consideration  and  covenanting  to  pay  the  debt*  but 
no  bond  waa  ever  in  flict  executed,  the  mortgage,  even  if  given  to  eecnre 
payment  of  an  antecedent  debt,  was  valid  as  between  the  parties  and 
against  all  others  who  then  had  no  equitable  interest  in  the  property, 
or  who  did  not  acquire  rights  as  subsequent  purchasers  for  value. 

[Ed.  Note.— For  otlier  caeee,  see  Mortgagee,  Cent  Dig.  li  29-42;  Dec. 
Dig.  f  25.*] 

%  MoBTOAOxs  (§  25*1— Validity — OoxsiDEnAXioN. 

Where  a  mortgairp  on  realty  recited  an  indebtedness  secured  by  a 
bond,  and  that  the  mortgage  was  to  secure  payment  on  the  bond  and 
was  in  cx)nsideratiou  of  $1.  the  fact  that  no  bond  was  actually  given  at 
the  time  the  mortgage  was  executed  and  delivered  did  not  imitair  it. 
since  there  was  other  anlBclent  consideratloii. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Osnt  Dig.  H  20-42;  Dec 
Dig.  §  25.*] 

1  MoBTUAGEs  (§  25*) — Validity — Bxistknck  of  Debt  Secubed. 

The  vattdity  of  a  morti^ge  does  not  depend  upon  tiie  form  of  the 
lndoI>todness.  whether  by  note,  bond,  or  otherwise^  but  upon  the  exist- 
ence of  the  debt  which  it  is  given  to  secure. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  fiS  ^9-42 ;  Dec 
Dig.  i  2S.*] 

<  MOKTGAGES  (5  51*) — 00II8TRUCT105 — TlSfE  FOR  PAYMENT. 

A  mortgage  whidi  contains  an  express  covenant  to  pay  the  debt  is 
not  unenforceable  because  no  date  of  payment  Is  spediied,  since  In  such 
case  the  rlg!it  to  enforce  it  accrues  immediately,  or  In  a  reasonable  time 

after  demand. 

lEd.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  §  121;  Dec. 
Dig.  f  Ol.*] 

8l  MoBTQAGn  (S  186*)— Rionra  of  Crcoxtohs — ^Reasoitablb  Timv  tor  Pat- 

MBNT. 

Where  a  mortgage  specifies  no  date  Ibr  payment,  and  hence  is  en- 
forceable  in  a  reasonable  time,  a  defendant  in  foroclo.sure  proceedings, 
asserting  a  claim  as  a  judgment  creditor,  has  the  burden  of  showing 
that  a  lapse  of  nearly  two  years  without  payment  of  either  interest  or 
taxes  is  not  such  reasonable  time. 

[i:d.  Xote.—For  othM  eues,  see  Mortgages,  Cent,  Dig.  U  440-450;  l>ec. 
Dig.  1  ib(>.*j 

6.  HOBTGAOES   (f  173*)— RCOOBO — STATUW— •'CoWVUTAWCE." 

Within  Real  ProiJorty  I^w  (Consol.  Laws  1909.  c.  TjO)  §  201,  providing 

for  the  record  of  conveyances,  a  uiortgniro  is  a  "conveyance." 

lL:d.  Note. — For  other  cases,  see  Mortgages,  Cent.  Dig.  412,  419-424 ; 
Dec.  Dig.  i  im* 

For  other  definition^  fee  Words  and  Phrases,  volL  2,  pp.  1575-1684; 

vol.  8,  p.  7C19.] 

7.  MoBTOAOES  (I  175*)  —  CoKSTBUcnoN  —  PaioBixr  —  Suusequent  "Pub- 

CHASta.*' 

Under  Real  Property  Law  (Consol.  Laws  1909.  p.  .10)  §  201.  which  pro- 
rides  tliat  every  conveyance  not  recorded  as  therein  retiuired  is  void  as 
sgainst  any  **subsequent  purdiaser  In  good  faith  and  for  a  valuable 

lorofhir  oMWaMauiM  tople  a  I  MiniaaB  in  Dm.  A  Am.  Dlsi.  1907  to  date.  &  R«p'r  lodezes 
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consideration*'  from  the  Tendor  whoee  oonresraBce  to  llnA  TCOorded,  a 

Judgment  creditor  la  not  such  a  "purchaser."  and  an  unrecorded  mort- 
gage takes  preference  over  his  judgment,  unless  there  is  a  superior  equity 
in  favor  of  the  Judgment  creditor. 
[i:d.  Note— For  other  casea,  see  Mortgagee*  Gent  Dig.  H  417,  418: 

For  other  definitions,  see  Words  and  Phrases,  vol.  7,  pp.  6858-^800: 
vol.  8,  p.  7775.1 

8.  MOBTOAOn  (f  28*)— RBQUTBTRa  AlfD  VaUORT— '^RQVITABU  MOSfOAOX." 

An  "(viuitnblo  morttraKe"  may  be  constituted  by  any  wrltblg  from 
which  the  intention  may  be  gathered,  and  an  attempt  to  make  a  legal 
mortgage,  which  ftUls  for  want  of  some  solenmitar,  to  valid  la  equity. 

[Ed.  Note— For  oUier  eaaaa,  aee  llbrtgagea.  Cent  Dig.  M  44,  W4SSi 

Dec.  Dig.  §  2S.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  3,  pp.  2442,  2443.] 

9.  MoBTOAGEs  (§  2S*) — Action  to  Foreclose — Co.ndition  Peecedent — Uef- 

OBUATION  or  EQUITABLS  MOBTOAOl. 

It  is  not  necess&ry  to  bring  nn  nrtlDii  to  reform  an  equitabte  niort* 
gage,  so  as  to  make  it  a  legal  obligatiou,  in  order  to  enforce  it 

(Ed.  Notew— For  other  cases,  see  Mortgages,  Gent  Dig.  fl  44,  6IHS8; 
Dee.  Dig;  i  2&*] 

lOl  MOKTQAQES  (f  151*)— PRIORITY — EQUITABLE  MORTGAGE. 

An  equitable  mortgage  takes  precedence  over  a  lien,  whether  general 
*  or  spectal,  which  on^  attaches,  as  does  a  Judgment,  to  such  right,  ttfle^ 

or  interest  as  the  debtor  has  in  such  real  property. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Gent  Dig.  ii  307-^,  332- 
336,  358-370;  Dec.  Dig.  1 151.*] 

11.  UoBTOAOts  (I  175*) — PBio«nT— STTpeaiOB  Equitt— JvDoitBirr  Ottmroa. 

A  creditor  of  a  mortgagor,  obtaining  judgment  after  execution  of  the 
mortgage,  but  before  its  record,  who  does  not  show  that  his  debt  was 
In  existence  when  the  mortgage  was  executed,  or  that  be  extended  credit 
to  the  mortgagor  upon  his  supposed  unincumbcrtMl  ownership  of  the 
premises,  has  no  such  superior  equity  as  to  give  him  priority  over  the 
mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgagee,  Gent  Dig.  H  417,  418; 
Dec  Dig.  I  178.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  James  J.  Sullivan  against  one  Monahan,  the  Com  Ex- 
change Bank,  and  W.  &  J.  Sloane.  From  an  order  granting  judgment 
to  plaintiff  on  the  pleadings,  defendants  Com  Exchange  fisink  and  W. 
&  J.  Sloane  appeal.  Attirmed. 

Argued  before  HIRSCHBERG,  BURR,  THOMAS,  CARR,  and 
WOODWARD,  JJ. 

Seldon  Bacon,  of  New  York  City,  for  appellants. 
Clark  A.  Wkk,  of  New  York  City  (G.  W.  Minor,  d  New  York  City, 
of  counsel),  for  respondent 

BURR,  J.  From  an  order  granting  plaintiff's  motion  for  judgment 
on  the  pleadings,  this  appeal  comes. 

The  complaint  alleges  that  on  October  31, 1910,  defendant  Monahan 
was  justly  indebted  to  plaintiff  in  the  sum  of  $4,000,  and  as  security 
.  for  the  payment  of  such  indebtedness  promised  to  execute  his  bond 
for  that  amount,  bearing  date  on  that  day,  secured  by  a  mortgage  on 
real  property  in  Kings  county.    On  the  date  named  he  did  execute 

•For  oUier  esMS  •••  mom  topic  a  i  mvmbsk  in  D«e.  4  Aaa.  Diss.  1807  to  datai,  4  B«p'r  Indens 
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and  deliver  sncfa  a  mortgage,  but  failed  to  execute  and  deliver  the  bond. 
The  mortgage  contained  a  recital  that  Monahan  was  indebted  to  plain- 
tiff in  the  sum  named,  "secured  to  be  paid  by  his  certain  bond  or  ob- 
ligation, bearing  even  date  hcrewitli,  conditioned  for  the  payment  of 
the  said  sum  of  $4,000."  The  grant  of  the  land  described  in  the  mort- 
gage was  stated  to  be  "for  the  better  securing  the  payment  of  the  said 
sum  of  money  mentioned  in  the  condition  of  the  said  bond  or  obligir 
tion,  with  interest  thereon,  and  also  for  and  in  consideration  of  one 
dollar."  The  mortgage  contained  an  express  covenant  to  "pay  the 
indebtedness  as  hereinbefore  provided."  The  mortgage  was  duly  re- 
corded January  27,  1911.  Prior  to  the  commencement  of  this  action, 
which  was  on  or  about  August  12,  1912,  payment  was  demanded  of 
the  amount  of  such  indebtedness,  to  wit,  $4,000,  with  interest  from 
October  31,  1910. 

Upon  default  of  payment,  this  action  was  brought  for  a  foreclosure 
of  said  mortgage.  As  incidental  relief,  plaintiff  demanded  that  "said 
mortgage  be  reformed  by  omitting  therefrom  the  recital  in  (sic)  the 
giving  of  said  bond."  Defendants  Com  Exchange  Bank  and  W.  &  J. 
Sloane,  each  a  domestic  corporation,  separately  answered,  denying  none 
of  the  allegations  of  the  complaint,  but  setting  up — ^thc  Corn  Exchange 
Bank,  that  on  the  10th  day  of  January,  1911,  it  recovered  a  judgment 
against  said  Monahan  in  an  action  in  the  Supreme  Court  for  $8,157.36, 
which  judgment  was  docketed  in  the  office  of  the  clerk  of  Kings 
county  on  January  11,  1911;  and  W.  ft  J.  Sloane  that  it  also  recov- 
ered a  judgment  against  said  Monahan  on  January  10,  1911,  in  an 
action  in  the  Supreme  Court  for  $7,733.74,  which  judgment  was  also 
docketed  in  said  clerk's  office  January  11,  1911.  No  attack  is  made 
upon  the  bona  fides  of  said  mortgage,  nor  do  defendants  contend  that 
it  was  given  in  fraud  of  creditors.  Plaintiff's  motion  for  judgment 
on  the  pleadings  was  granted,  and  the  question  here  is  solely  one  of 
priority  of  lien. 

[1]  The  mortgage  in  question  became  and  was  from  the  date  of  its 

delivery  a  perfectly  valifl  lien  and  incumbrance  upon  the  premises 
therein  described,  as  between  the  parties  thereto.  Even  if  it  was 
given  to  secure  payment  of  an  antecedent  debt,  the  same  rule  applies 
as  between  the  parties  and  against  all  others  who  had  at  the  time 
no  equitable  interest  in  the  property,  or  who  did  not  acquire  rights  as 
subsequent  purchasers  or  incumbrancers  for  value.  1  Jones  on  Mort- 
gages, §  459;  Young  v.  Guy,  23  Hun,  1,  affirmed  87  N.  Y.  457;  Obcr^ 
meyer  &  Liebmann  v.  Jung,  51  App.  Div.  247,  64  N.  Y.  Supp.  959. 

[2]  The  fact  that  no  bond  was  actually  given  at  the  date  of  the 
execution  and  delivery  of  the  mortgage  does  not  impair  it,  since  there 
was  other  sufficient  consideration  therefor.  1  Jones  on  Mortgages, 
§  353 ;  Goodhue  v.  Berrien,  2  Sandf.  Ch.  630;  Baldwin  v.  Raplee,  4 
Ben.  433,  Fed.  Cas.  No.  801. 

[3]  Its  validity  docs  not  depend  upon  the  form  of  the  indebtedness, 
whether  by  note,  bond,  or  otiierwise,  but  upon  the  existence  of  the 
debt  which  it  was  given  to  secure.  Goodhue  v.  Berrien,  supra ;  Burger 

Hughes,  5  Hun,  180,  affinned  63  N.  Y.  629.  This  case  is  distin- 
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|[uishable  from  Bei^en  v.  Urbahn,  83  N.  Y.  51,  where  a  bond  was 
HI  fact  given,  which  was  not  produced  upon  the  trial,  nor  was  any  ex- 
planation offered  for  the  failure  to  produce  the  same. ' 

[4]  The  mortgage  itself  contains  an  express  covenant  to  pay  the 
debt,  and  the  fact  that  no  date  is  specified  when  it  shall  become  pay- 
able does  not  render  it  unenforceable.  Either  the  right  to  enforce  it 
accrues  immediately  (Purdy  v.  Philips,  11  N.  Y.  406;  Eaton  v.  Trues- 
dail,  40  Mich.  1 ;  Rhoads  v.  Reed,  89  Pa.  436),  or  it  may  be  enforced 
after  the  lapse  of  a  reasonable  time  and  upon  demand. 

[5]  The  complaint  allegros  demand,  and  if  the  rule  of  reasonable  time 
docs  apply,  it  is  for  defendant  to  show  that  a  lapse  of  nearly  two  years 
after  delivery,  without  payment  of  either  interest  on  the  debt  or  taxes 
or  assessments  upon  the  property,  is  not  such  reasonable  time. 

[1, 7]  We  think,  therefore,  that  without  reformation  the  mortgage 
was  a  valid  and  enforceable  legal  obligaticHi  on  plaintifPs  land,  and  as 
against  defendants,  judgment  creditors  of  Monahan,  a  lien  prior  to 
the  lien  of  such  judgments,  even  although  the  mortgage  was  not  record- 
ed until  after  the  judgments  were  docketed.  The  cases  relied  upon  by 
.-ppellants  (Ogden  v.  Ogden,  180  111,  543,  54  N.  E.  750,  Whiting  Paper 
Co.  V.  Busse,  95  111.  App.  288,  Bramhall  v.  Flood,  41  Coon.  68,  and 
I'orter  v.  Smith,  13  Vt.  492)  are  clearly  distinguishable. 

In  the  Ogden  Case  it  appeared  that  no  actual  indebtedness  existed 
at  I  he  time  of  the  delivery  of  the  mortgage,  nor  until  the  delivery  of 
the  note  recited  therein,  which  was  some  six  years  subsequent  to  tiie 
date  of  the  execution  of  the  mortgage,  and  in  the  meantime  the  right 
of  subsequent  incumbrancers  had  interv'ened.  In  the  case  of  the  W'hit- 
ing  Paper  Co.,  supra,  the  original  security  had  been  surrendered,  the 
bona  fides  of  the  debt  was  questioned,  and  the  rights  of  subsequent  in- 
cumbrancers had  also  intervened.  In  Porter  v.  Smith,  supra,  where 
plaintiff  held  two  promissory  notes  of  defendant,  and  it  was  agreed 
that  two  new  notes  should  be  given,  secured  by  a  mortgage,  and  the 
mortgage  was  drawn  correctly  describing  said  notes,  but,  by  mistake, 
the  new  notes  were  retained  l)y  the  debtor  and  the  old  notes  returned 
to  the  creditor,  the  mortgagee,  all  that  was  held  was  that  the  mortgagee 
could  not  proceed  at  law  in  ejectment  as  he  might  otherwise  have  done, 
but  must  proceed  in  equity  to  enforce  his  claim.  In  Bramhall  v.  Flood, 
supra,  the  decision  rested  upon  the  peculiar  provisions  of  tlic  recording 
act  of  that  state,  which  would  seem  to  put  judgment  crccHtors  upon  a 
•  similar  footing  with  purchasers  and  incumbrancers  for  value.  See  Pet- 
tibone  v.  Griswold,  4  Conn.  158,  10  Am.  Dec  106. 

Our  statute  only  provides  that  evei^  conveyance  (and  for  the  pur- 
poses of  the  recording  act  a  mortgage  is,  within  the  definition  of  a  con- 
veyance) not  recorded  as  therein  required  "is  void  as  against  any  sub- 
sequent purchaser  in  good  faith  and  for  a  valuable  consideration,  from 
the  same  vendor,  his  heirs  or  devisees,  of  the  same  real  property  or  any 
portion  thereof,  whose  conveyance  is  first  duly  recorded.''  Keal  Proper- 
ty Law  (Consolidated Laws,  c.  50  [Laws  of  1909,  c.  52])  §  291.  A  judg- 
ment creditor  is  not  such  a  purchaser,  and  an  unrecorded  conveynnce 
has  a  preference  over  a  iudgmcnt.  unless  there  is  a  superior  eqtiity  in 
favor  of  the  holder  of  the  latter.   Thomas  v.  Kelsey,  30  Barb.  268; 
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Flaii^ler  Malloy,  9  N.  Y.  Supp.  573* ;  Obermeyer  &  Liebmann  v.  Jung, 
supra;  Russell  v.  Wales,  119  App.  Div.  536,  104  N.  Y.  Supp.  143. 

[8J  But  if  it  could  be  successfully  daimed  that  the  instrument  under 
consideration  was  so  defective  in  form  as  to  be  invalid  as  a  legal  ob- 
ligation, it  might  still  be  sustained  as  an  equitable  mortgage.  "An 
equitable  mortgage  may  also  be  constituted  by  any  writing  from  which 
the  intention  may  be  gathered ;  and  an  attempt  to  make  a  legal  mortgage, 
which  fails  for  want  of  some  solemnity,  is  valid  in  equity."  Miller  on 
Equitable  Mortgages,  1;  Payne  v.  Wilson,  74  N.  Y.  348;  Perry  v. 
lioard  of  Missions,  102  N.  Y.  99,  6  N.  E.  116;  Hamilton  Trust  Co. 
V.  Clemes,  163  N.  Y.  423,  57  N.  E.  614;  Hughes  v.  Edwards,  9  Wheat. 
489,  6  L.  Ed.  142;  Flagg  v.  Mann,  2  Surnn.  486,  Fed.  Ca«.  No.  4,847. 

[I]  It  is  not  necessary  to  bring  an  action  to  reform  an  equitable 
mortgage,  so  as  to  make  it  a  legal  obligation,  in  order  to  enforce  it. 
Sprape  v.  Cochran,  144  N.  Y.  104,  38  N.  E.  1000. 

[10)  An  equitable  mortgage  takes  precedence  over  a  lien,  whether 
general  or  special,  which  only  attaches,  as  does  a  judgment,  to  such 
right,  title,  or  interest  as  the  debtor  has  in  real  property.  Matter  of 
Howe,  1  Paige,  125.  19  Am.  Dec.  395 ;  Keirstcd  v.  Avery,  4  Paige,  9 : 
Dwight  v.  Newell,  3  N.  Y.  185;  Chase  v.  Peck,  21  N.  Y.  581;  Rob- 
inson v.  W  illiams,  22  X.  V.  380;  Payne  v.  Wilson,  supra. 

[II]  It  this  controversy  had  arisen  between  purchasers  or  incum- 
brancers of  llie  property  in  question,  the  fact  that  the  mortgage  was 
given  to  secure  an  antecedent  debt  might  have  been  a  factor  of  conse- 
quence, since  in  such  case,  in  the  absence  of  an  enforceable  agreement 
to  extend  the  time  for  the  payment  of  the  debt,  plaintiff  might  not  be 
deemed  a  purchaser  for  value  within  the  meaning  of  the  recording  acts. 
Real  Property  Law,  supra,  §  291 ;  O'Brien  v.  Pleckenstein,  180  N.  Y. 
350,  73  N.  E.  30,  105  Am.  St  Rep.  768.  But  in  the  case  of  a  judg- 
ment creditor,  who  can  claim  no  benefit  under  the  provisions  of  the 
said  act,  if  the  mortgage  was  valid  between  the  parties,  we  can  sec 
no  reason  for  any  distinction,  in  the  absence  of  some  superior  or  at 
least  equal  equity.  The  only  authority  which  we  have  been  able  to  find 
directly  to  the  contrary  is  the  case  of  Wheeler  v.  Kirtland,  24  N.  J. 
Eq.  552.  The  statement  in  the  opinion  to  that  efTect  cites  no  authority 
in  support  of  it,  and  it  seems  to  us  to  be  directly  contrary  to  the  au- 
thorities in  this  state  to  which  reference  ba<;  been  made.  In  this  ca?c 
no  superior  ccjuity  is  shown  on  the  part  of  the  judgment  creditors.  It 
does  not  appear  that  the  debts  were  even  in  existence  at  the  time  when 
the  mortgage  in  suit  was  given,  or  that  tiiey  extended  credit  to  the 
mortgagor  upon  his  supposed  ownership  of  uie  premises  in  question, 
free  from  the  lien  of  said  mortgage. 

If  plaintiff's  equitable  lien  had  arisen  subsequent  to  the  docketing  of 
the  judgment,  or  simultaneously  therewith,  a  different  question  would 
have  been  presented  (Dwight  v.  Newell,  supra;  Goodhue  v.  Berrien, 
supra);  but,  upon  the  facts  here  disclosed,  the  order  appealed  from 
was  correctly  made,  and  it  should  be  affirmed.  All  concur. 

1  ileported  in  full  in  the  New  York  Supplement ;  reported  as  a  meiuorau- 
Cam  decision  wltlumt  opinion  In  06  Hon,  643. 
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(Supreme  Court  Appellate  Division,  First  Department  Jannarf  8, 1W8.) 

1.  LiBEI.  AMD  SLANDSB  ({  8*)~A0TIOIfABLS  WOBOS— CJBABOUIO  PB0T£ST  OH 

Dbaft. 

A  charge  tbat  a  draft  accepted  by  a  merchant  liad  been  protested  for 

nonpayment,  standing  alone,  Is  libelous  per  se. 

[Ed.  Note— For  otUer  casea,  see  Ldbel  and  Slander,  Cent  Dig.  fi  &&-90; 
Dec.  Dig.  I  a*] 

2.  Li  DEL  AND  BLAHOn  (i  9*)— AcnOHABUI  WOBDft— DBOUniirO  fO  AOOBPT 

Dbaft. 

Defendant  sent  to  his  customers  a  circular  letter  to  the  effect  that  a 
draft  drawn  on  plaintifT  by  a  foreign  correspondent  and  accepted  by  plain- 
tiff was  protested  for  nonpayment  and  that  therefore  defendant  would 
not  accept  drafts  on  plaintiff,  except  for  collection.  The  reason  given  for 
decllnini?  plaintiff's  drafts  was  true.  HeM^  that  defendant  had  a  right  to 
so  notify  his  customers,  and  that  Irrespective  of  the  plaintiff's  financial 
responsibility,  or  whether  in  fact  plaintiff  paid  the  dishonored  draft  such 
notice  was  not  ilbelooa,  as  a  Charge  tbat  plaintiff  was  insolvent  and  nn^ 
worthy  of  credit. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  (I  80-80; 
Dee.  Dig.  i  9.*) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Maldonado  &  Co.  against  Luis  F.  Yglesias  and  another. 
From  an  order  denying  defendants'  motion  for  judgment  on  the  plead- 
ings, they  appeal.  Order  reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE, 
SCOTT,  and  MILLER,  JJ. 

Mark  G.  Holstein,  of  New  York  City,  for  appellants. 
Adam  K,  Strieker,  of  New  York  City  (James  J.  Franc,  of  New  York 
City,  on  the  brief),  for  respondent. 

MILLER,  J.  The  question  in  this  case  is  whether  a  cause  of  action 
for  libel  is  stated  in  a  complaint  which  shows  tliat  the  alleged  libelous 
article  is  true.  The  plaintiff  is  a  corporation  engaged  in  the  import 
and  export  business,  principally  between  the  Umt^  States  and  the 
Dominican  Republic  and  the  Republic  of  Venezuela.  The  alleged  libel 
consisted  of  a  circular  letter  in  the  Spanish  language,  of  which  the 
following  is  a  translation: 

"New  York.  January  19, 1912. 
•'Dear  Sirs  and  Friends :  On  the  ISUi  iott  a  draft  accepted  by  Messrs.  Hal* 
donado  &  Co..  of  this  city,  and  drawn  on  them  by  ono  of  their  connections  in 
tbe  Republic  of  Santo  Douilngo.  was  protested  ou  uccouut  of  nonpayment,  and 
we  therefore  wish  to  make  known  to  all  our  connections  that  we  will  by  no 
means  whatever  accept  drafts  on  the  above-named  firm  in  payment  of  amounts 
falling  due,  but  only  for  purpose  of  collection.  Kindly  acknowledge  receipt 
of  this  drcalar,  and,  asking  you  to  kindly  conqily  with  oar  above  wish,  we  beg 
to  remain, 

"Xours  very  truly,  Ygleslas.  Lobo  &  Co." 

The  complaint  alleges  that  a  draft  drawn  on  the  plaintiff  to  the  order 
of  the  defendants  by  Battle,  Vega  &,  Co.,  at  Santiago  de  los  Caballeros, 

•fV»r  otiMr  OWNS     mow  (oplo  a  I  mnosB  Is  Dm.  A  An.  DIgt.  HOT  to  data,  A  B«p*r  Xodtsw 
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Dominican  Republic,  for  $5,000,  which  matured  January  12,  1912,  and 
which  had  been  accepted  by  the  plaintiff,  was  in  due  course  presented 
by  the  holder  for  payment,  that  payment  was  refused,  and  that  it  was 
protested  for  nonpayment.  The  complaint  also  alleges  that  the  plain- 
tiff refused  payment  because  of  a  cable  order  from  Santiago  "to  hold 
up  pa\Tnent  for  orders  until  January  18,  1912,"  that  the  reason  for  such 
refusal  was  stated  in  writing  and  attached  to  the  draft,  that  the  defend- 
ants w^ere  notified  of  the  reason,  and  that,  on  the  15th  day  of  January, 
1912,  the  plaintiff  received  cable  instructions  to  pay  the  draft,  and 
hereupon  and  on  that  day  notified  the  defendants,  through  their  at- 
torney, of  said  instructions,  and  paid  the  draft  and  the  protest  fees. 
By  way  of  innuendo,  the  plaintiff  alleges  that  the  charge  was: 

'Tbat  tbe  plaintiff  was  insolvent,  and  Unanclally  embarrassed,  and  un- 
worthy of  credit  and  tbat  It  did  not  dtoebarfe^  and  was  not  abte  to  discbatfe, 
Its  financial  obligations  as  and  when  tbe  same  matorod,  and  Uiat  tbo  plain- 
tiff wan  dishonest  in  its  business  dealings.*' 

[1]  We  have  no  doubt  that,  standing  alone,  a  charge  that  a  draft 
accepted  by  a  merchant  had  been  protested  for  nonpayment  is  libelous 
per  se.  But  the  difficulty  is  that  the  plaintiff  did  not  rest  upon  the  aver- 
ment of  a  false  publication,  but  showed  by  other  averments  that  the 
publication  was  true. 

The  contention  of  the  plaintiff  is  that,  although  the  article  was  liter- 
ally true,  it  was  false  in  fact,  because  it  did  not  state  that  the  draft 
had  been  paid.  No  doubt  a  publication,  literally  true,  may  be  false  in 
fact,  because  of  the  false  impression  which  it  creates.  Half  truths 
may  be  more  injurious  than  positive  misstatements.  But  the  article  in 
question,  construed  in  the  light  of  the  extraneous  circumstances,  is  not 
susceptible  of  the  charge  of  being  deceptive. 

[2]  The  defendants  had  the  right,  without  assigning  a  reason,  to 
give  notice  to  their  customers  that  they  would  not  accept  drafts  drawn 
on  the  plaintiff,  except  for  collection.  They  also  had  the  right  to  state 
the  reason,  if  a  true  one.  The  plaintiff  refused  to  pay  at  maturity  a 
draft  accepted  by  it,  and  allowed  it  to  be  protested  for  nonpayment 
That  was  a  sufficient  reason  to  justify  the  defendants  in  refusing  to 
accept  other  drafts  in  payment,  irrespective  of  the  financial  responsi- 
bility of  the  plaintiff,  or  whether  in  fact  it  paid  the  dishonored  draft. 
One  merchant  might  well  refuse  to  give  another  credit  who  allowed  his 
paper  to  be  dishonored,  whatever  the  reason,  or  however  certain  collec- 
tion by  legal  process  might  be.  As  the  defendants  confined  themselves 
to  the  truth,  and  said  only  what  they  had  a  right  to  say,  they  cannot 
be  held  answerable  for  something  they  did  not  say. 

The  order  should  be  reversed,  wim  $10  costs  and  disbursemients, 
and  the  motion  for  judgmciit  granted,  witb  $10  costs.  All  concur. 
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(154  App.  Div.  203.) 

PEOPLE  T.  SCHNEIDER. 
(Supme  Court,  Appellate  Dlvlston,  Second  Department  December  90, 1012.) 

1.  Cbimihal  Law  (f  1170%*) — Harmless  Error — Exclusion  of  Evidbncb. 

Wiere  defendant's  counsel  was  allowed  to  Interrupt  the  direct  ex- 
amination of  a  witness  by  the  district  attorney,  and  ask  questions  of 
the  witness  to  show  that  statements  of  defendant  to  such  witness  were 
the  result  of  unlawful  pressure,  tho  sustaining  of  objections  to  certain 
further  questions,  the  court  stating  that  such  qneetlona  conld  be  aaked 
on  cross-examination,  was  not  error. 

[Ed.  Note.— For  other  caaea^  aee  Criminal  Law,  Cent  Dig.  U  8129-MSS; 
Dec.  Dig.  S  1170'^.*] 

\t,  ClUMiMAX.  Law  (i  4U0*j — ^AuMibtuons  to  kinK  AIabsuau 

Stetements  by  one  diarged  with  arson,  Tolnntarlly  made  to  a  fire  mar^ 
shal  with  knowledge  that  lie  was  sncli  officer,  were  admissible  In  evi- 
dence; Greater  New  York  Charter  (Laws  1901,  c  406)  i  779,  r^trlctiug 
the  vse  of  testimony  ^dted  In  a  formal  euminatUm  by  a  fire  mar^ 
abal,  not  referring  to  a  conversation  with  one  diarged  with  arson  and 
not  under  oath. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  7S5.  S94- 
917,  820-027;  Dec.  Dig.  |  dOO.*} 
8.  Witnesses  (|  887*)— •HfPBAomiBiiT— Gioaa-BzAMZKATtON— DiaoBBnoN  or 

Court. 

Questions,  nsked  a  jKiliee  officer,  as  to  whether  he  had  testified  to  oet^ 
tain  tilings  before  the  magistrate  that  he  testified  to  on  the  trial,  are 
properly  excluded,  in  the  discretion  of  tlie  court,  on  cross-examination; 
it  not  being  the  rule  that  all  details  of  the  evidence  must  be  glTmi  be* 
lore  the  magistrate  to  entitle  them  to  weight  on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  U  1228-1232; 
Dee.  Dig.  i  887.*] 

4.  Aasoif  (1  28*)-^RiAii— SKnocRCB. 

In  a  proseeution  for  arson,  It  was  not  error  to  introduce  in  evidence 
books  and  papers  showing  business  relations  between  the  defendant  and 
the  record  owner  ot  the  premlaea  bnmed. 

[Ed.  Note.— For  ofher  casea,  see  Arson,  Cent.  Dig,  H  83;  Dec 

Dig.  §  28.*] 

O.  WlX.NliSSES       307*) — iMl'IiACliMENT — BlAS— 1  :\ IDLNCE, 

The  exclusion  of  questions  in  an  arson  case  as  to  whether  the  witnes-s 
a  lire  marshal,  had  personally  investigated  the  case,  and  looked  up  wit- 
nesses for  the  case,  such  being  an  incidental  part  of  his  othciul  duties, 
was  proi)er,  since  a  witness  Is  not  necessarily  an  interested  witness  be- 
cause he  testilies  in  support  of  prosecutions  based  upon  his  investiga- 
tlons. 

[i:(l.  Xote.— I'^or  other  cases,  see  Witnesses,  Cent  Dig.  if  1181^  1185; 

Dec.  Dig.  i  3G7.*J 

8,  Cbiminal  Law  (|  674*) — ^Follino  Jubt— *  Tartt." 

Under  Code  Cr.  Proc.  §  450,  providing  that  the  jury  may  be  polled 
when  required  by  either  party.  It  was  not  error  to  discharge  a  Jury 
without  polling  It,  where  the  defendant  was  present  and  did  not  require 
ft  alttaongfa  defendant's  attorney  was  not  there;  no  reason  being  shown 
why  he  was  not  prrsent,  and  tho  defendant  being  a  "party,"  within 
Code  Cr.  Proc.  {  6,  detiuiug  who  are  parties  in  criminal  :u  ti<>ns. 

[Kd.  Note. — For  other  cases,  see  Criminal  Law,  Cent,  Dig.  ({  2085- 
2088;  Dec.  Dig.  f  874.* 

For  other  deflnittonsb  see  Words  and  Phrasesi  vol.  9,  pp.  8203-8213; 

vol.  8,  p.  7747.] 


«For  other  case*  see  Mone  topic  *  I  kcmbbb  la  Dec.  4  Am.  Diss.  1907  to  date,  *  Rep'r  ladesM 
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7.  Crixinai.  Law  (|  1186*) — App«ai/— Faib  Tbial— Aetirmance. 

Where  there  is  nothing  to  ftbow  that  defendant  did  not  hare  a  fair 
and  impartial  trial,  a  Judpniont  of  conviction  will  be  affirmed,  under 
Code  Cr.  Proc.  S  542,  providing  that  Judgment  should  be  given  after 
hearing  an  appeal,  without  regard  to  tecbnieal  errors  or  defects,  or  to 
exeeptloDB  which  do  not  affect  the  snbetantinl  rights  of  the  parties. 

[Ed  Note.— For  other  casM,  see  Criminal  Law,  Gent  Dig.  U  3215- 
3219 :  Dec.  Dhr.  ft  llSC.'l 

Appeal  from  Trial  Term,  Kings  County. 

Barauch  Schneider  was  convicted  of  arson,  and  he  appeals.  Af- 

Argued  before  TENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

Frederick  N.  Van  Zandt,  of  New  York  City,  for  appellant. 

Edward  A.  Freshman.  Asst.  Dist.  Atty.,  of  Brooklyn  (James  C. 
Cropsey.  Dist.  Atty.,  and  Hersey  Egginton,  Asst.  Dist.  Atty.,  both  of 
Brooklyn,  on  the  brief),  for  the  People. 

y 

'  WOODWARD,  J.  The  defendant  was  charged  with  the  crime  of 
arson  in  the  first  degree,  was  tried  before  the  CSmnty  Court  of  Kings 
County,  and  found  guilty  as  charged,  and  sentenced  to  15  to  30  years 
in  Sing  Sing  prison.  On  the  12th  day  of  June,  on  the  day  on  which 

the  judgment  was  entered,  a  certificate  of  reasonable  doubt  was  granted 
by  the  county  judge,  and  bail  was  fixed  at  $15,000.  This  certificate  of 
reasonable  doubt  was  based  upon  two  rulings  of  the  court  The  first 
of  these  was  a  ruling  upon  the  admissibility  of  testimony  on  the  part 
of  a  fire  marshal,  who  had  a  conversation  with  the  defendant,  after 
he  was  arrested  and  while  he  was  in  jail ;  the  objection  being  that 
under  the  provisions  of  section  779  of  the  Greater  New  York  Charter 
(Laws  1901,  c.  466)  testimony  or  evidence  taken  by  the  fire  marshal  in 
the  discharge  of  his  duties  is  not  to  be  used  in  any  criminal  proceed- 
ing. The  second  ruling  was  that  of  the  court  in  refusing  to  continue 
a  pre&iunary  questioning  of  the  said  drt  marshal  in  relation  to  the 
cifcittiistances  under  which  the  conversation  was  held,  the  defendant's 
counsel  urging  that  he  was  then  prepared  to  show  the  testimony  inad- 
missible as  against  the  defendant :  and  as  this  latter  is  now  insisted 
upon  as  constituting  "the  most  prejudicial  and  gravest  error  committed 
by  the  trial  court,"  we  will  dispose  of  that  now. 

The  evidence  shows  without  contradiction  that  the  defendant  was 
arrested  at  2:45  a.  m.,  on  the  19th  day  of  September,  1910,  by  Police 
Officer  Reich,  who  heard  an  explosion  at  677- A  Sixth  avenue,  Brook- 
lyn, and  who  immediately  thereafter  saw  two  men  coming  from  the 
premises;  the  defendant  running  directly  into  his  arms,  apparently 
without  seeing;  the  officer,  owing  to  the  fact  that  he  had  one  of  his 
hands  over  hss  eyes.  Questioned  by  the  officer  where  he  lived,  de- 
fendant gave  his  residence  as  135th  street,  Manhattan,  and  said  that 
be  had  just  come  from  Coney  Island,  and  that  he  was  going  up  to 
Twentieth  street  to  take  a  Sixth  avenue  car.  Defendant  said  he  did 
not  know  the  owner  of  the  building  from  which  he  had  just  emerged, 

•Var  ettar  9um  tm  aasM  topto  A I  numbss  m  Dm.  a  Ab.  Diss.  IMI  to  daia.  *  &  Vr  Ind«sw 
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and  gave  as  his  reason  for  being  at  this  point  that  he  had  been  to 
Coney  Island,  and  had  fallen  asle^  in  me  elevated  train,  and,  not 
wanting  to  oversleep,  had  come  to  Sixth  avenue  to  take  a  car.  It  sub- 
sequently developed  fr<Mn  the  evidence  that  the  defendant  had  himself 
been  the  owner  of  the  premises,  that  they  had  been  transferred  back 
and  forth  between  the  defendant  and  one  Diamond  several  times,  and 
at  the  time  of  the  explosion  that  the  title  to  the  premises  stood  in  the 
name  of  Diamond,  who  was  shown  to  be  associated  with  the  defend- 
ant in  a  saloon  in  Manhattan  and  in  other  business  matters,  and  that 
Diamond  had  the  property  insured.  The  officer  took  the  defendant 
to  the  premises  where  the  explosion  occurred,  and  found  the  cellar 
filled  with  flames,  and  there  was  much  testimony  in  relation  to  the 
conditions  found  about  the  premises,  the  fact  of  the  explosion,  and 
the  necessary  facts  to  constitute  the  crime  charged,  and,  upon  the  mer- 
its, there  does  not  appear  to  be  any  question  that  the  vmict  is  sup- 
ported by  the  weicfht  of  evidence. 

[1,  2]  One  William  R.  Ferris,  a  deputy  fire  marshal,  was  called  as 
a  witness  on  behalf  of  the  people,  and  testified  that  he  reached  the 
scene  of  the  fire  in  the  discharge  of  his  duty  of  investigating  its  origin, 
etc.,  at  about  4  o'clock  in  the  morning  of  the  fire ;  tl^t  he  went  over 
the  premises,  ascertaining  the  facts  necessary  for  his  purposes,  and 
that  at  about  half  past  4  o'clock  he  visited  the  defendant  at  the  sta- 
tion house  at  Fifth  avenue  and  Sixteenth  street  and  had  a  conversa- 
tion with  him.  At  this  point  counsel  for  defendant  interposed  an  ob- 
jection that  it  was  incompetent  This  objection  was  overruled.  De- 
fendant's counsel  then  said: 

**1  desire  at  this  time  to  ask  this  witness  one  or  two  qnestloas  flrst^  baftirs 
jour  bonor  nltliiuiteiy  rules  on  tbat  objectton." 

No  objection  appears  to  have  been  inteiposed,  and  defendant's  coun- 
sel was  peimitted  to  bring  out  the  followmg  from  this  witness: 

**1  say  that  I  am  a  duly  ain>olnted  aaatotant  fire  maralial  of  tlie  city  of 

New  York,  and  went  to  the  station  house  where  the  defendant  was  after  he 
had  been  arrested  in  connection  with  the  fire;  but  wlmt  the  charge  was 
against  him  I  don't  know.  I  made  the  charge  of  arson  tiie  foHowing  mom- 
insr.  1  knew  when  I  went  to  him  that  he  had  been  arrested  on  account 
of  his  supposed  connection  with  tMs  fire.  I  saw  liim  in  the  captain's  room. 
1  told  him  I  was  an  assistant  Are  marshal.  At  that  time  I  had  a  book  wtOi 
mo  rontalnlnc  extracts  from  the  charter.  T  don't  recollect  taklnc  the  book 
out,  but  I  remember  telling  tiim  about  my  authority,  and  I  explained  who  I 
was.  I  know  I  had  the  hook  with  me.  I  think  I  quoted  him  from  memory 
sections  779,  780.  7**!.  Section  779  Is  a  solid  two  pages  of  flnoly  printo<l  mat- 
ter almost.  1  did  not  say  I  quoted  the  whole  section.  I  quoted  some  portions 
of  it  I  think  I  quoted  sections  780,  781,  tracing  the  cause  of  fires.  I  dont 
remember  the  exact  words ;  but  T  remomhor  quotinfr  the  mimber  Of  Section 
T7U,  and  1  remember  my  telling  him  my  authority  to  examine.'* 

The  witness  was  then  asked : 

"And  do  you  remember  quoting  that  portion  of  It  where  yon  showed  yon 
had  authority  to  subpoena  witnesses,  and  compel  the  attendance  of  any  per- 
son or  persons,  the  production  of  books  and  papers,  and  any  inquiries  that 
you  made  of  witnowos^  and  any  false  swearing  on  th^  part«  coostltiited 
perjury  r 
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To  this  he  replied : 

"So;  not  the  false  swearing.** 

Again  he  was  asked: 

**WlMit  did  jon  aaj  velfttivt  to  uy  filae  aCatameBtT* 

He  answered : 

"1  said  notUng  to  him  about  false  swearing.  I  simply  pointed  out  my 
4iiitlioilly  to  omimlne  wltnesMs^  and  iBTtitigato  the  eaoMi  of  flrw,  and  tbe 
Uke.** 

The  book  was  here  marked  in  evidence,  and  the  witness  continued :  ■ 

"Before  I  asked  him  any  questions,  I  told  him  that  I  was  the  assistant 
Hre  marshal,  that  I  had  come  there  to  investigate  the  fire,  and  I  told  him 
that  anything  he  said  to  me  might  be  used  against  htm  In  court  Tlmt  Is  all 
1  said  to  lilm  on  the  subject  of  ills  rights.  There  is  no  doubt  about  ihut. ' 

Obviously,  as  a  matter  of  law,  up  to  this  time  the  defendant's  coun- 
sel had  succeeded  only  in  establishing  facts  showing  the  testimony  com- 
petent. The  witness  had  fully  stated  to  him  his  official  position,  his 
•duty  in  the  premises,  and  had  warned  him  that  whatever  was  said 
was  likely  to  be  used  against  him.  Under  such  circumstances  the 
•courts  have  held,  even  where  the  statement  was  made  in  an  investiga- 
tion of  the  coroner,  after  the  arrest  was  made,  that  the  statements  of 
the  prisoner  were  competent  evidence  against  him  upon  the  trial  (Peo- 
ple V.  Kennedy,  159  N.  Y.  346,  358,  54  N.  E.  51,  70  Am.  St.  Rep. 
557,  citing  People  v.  Chapleau,  121  N.  Y.  266,  24  N.  E.  469),  and  it 
was  the  duty  of  the  court  to  determine,  as  matter  of  law.  that  the 
testimony  offered  was  admissible  (People  v.  Meyer,  162  N.  Y.  357, 
.368.  56  N.  E.  758). 

We  will  now  seek  to  discover  wherein  the  alleged  error  lies  in  the 
court  refusing  to  permit  further  preliminary  examination  of  this  wit- 
ness.  Defendant's  counsel  proceeded: 

"Now,  then,  do  you  remember  saying  to  him  first,  in  substance:  'I  am  a 
Hre  marshal  from  the  city  of  New  York,  and  it  is  my  duty  to  investigate  fires, 
and  1  am  here  to  see  wliat  I  can  do  to  help  yon.'  Did  yoa  say  anything  like 
tHat  to  him?" 

The  witness  answered: 

"I  did  not  teBtUj  that  I  said  that  Yoa  aiked  me  what  X  sdd  to  him,  and 

1  wUl  state  it.** 

Counsel  said: 

n  am  asUng  you,  did  yon  mj  anything  like  thatF 

This  was  objected  to.    The  court  responded: 

"1  will  permit  that  question,  of  course,  in  Uie  regular  course  of  cross-ezamp 
Inatlon.  This  is  a  preliminary  examination  interrupting  the  regular  coursQ 
of  the  district  attorney's  examination  on  tho  direct.  Now,  you  firo  hrinplni? 
in  some  of  the  main  cnso.  You  are  askinu  him  if  he  said  certain  tblngi^,  or 
if  he  did  not  say  ( crtain  things,  and  I  think,  at  a  preliminary  propoaitioiit 
Um  examination  ebould  be  about  terminated.** 
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Some  discussion  occurred  between  counsel  for  defendant  and  the 
court,  in  the  course  of  which  defendant's  counsel  declared  that : 

•I  offer  at  this  tiiuo  to  show  first,  by  cross-examination,  that  this  oonversa- 
Uou  that  he  had  with  the  defendant,  or  any  admission  or  alleged  confession 
contained  In  it,  was  not  legally  obtained;  that  it  was  obtained  contrary  to 
law.  and  1  offer  to  show  that  now,  by  the  cross-examination  of  this  witness, 
and  by  the  production  of  witnesses  in  behalf  of  the  defendant  at  this  time 
on  that  particular  question." 

To  this  the  court  responded  : 

"Of  course,  I  frankly  state  to  counsel  that,  if  he  can  substantiate  that  state- 
ment of  his  by  proper  proof,  there  is  no  question  but  what  that  should  be  sub- 
mitted then  to  the  jury;  but  T  claim  that  at  this  time  the  re^ulnr  ordorly  ox- 
amluation  of  this  witness  by  the  district  attorney  on  the  direct  should  not  be 
farther  Interrupted  any  more  than  T  have  already  i>ermitted  it  to  be;  *  *  * 
and  upon  the  cross-examination  of  this  witness  yon  will  lUTe  full  oroortnnltj 
to  bring  out  the  matters  that  you  desire." 

After  some  further  discussion  with  the  court,  in  which  defendant's 

counsel  was  reassured  of  his  rii^ht  to  bring  out  the  matters  desired  on 
the  regular  cross-examination,  defendant's  counsel  gave  notice  that  he 
desired  now  "and  at  no  other  time  to  offer  such  proof,"  and  took  an 
exception  to  the  ruling  of  the  court  On  the  direct  examination  being 
continued,  the  witness  said: 

"1  told  the  defondaut  that  I  was  an  assistant  fire  marshal,  that  T  had  come 
there  for  the  purpose  of  investigating  the  fire,  and  that  I  was  going  to  ask 
some  questions;  and  T  told  him  that  anything  he  might  say  may  be  used 
against  him  in  court,  atui  he  said,  *I  am  willing  to  make  a  Tolnntary  atate- 
ment,*  he  said,  'as  I  am  an  Innocent  man.'  ** 

This  statement  of  the  witness  is  nowhere  contradicted.  The  defend- 
ant made  no  effort  whatever  to  show  that  he  was  deprived  of  any  of 

his  lei^al  riijhts,  and  the  further  matters  brought  nut  on  the  examination 
of  this  witness  were  such  as  the  defendant  saw  fit  to  make  in  explana- 
tion of  his  being  at  the  point  of  the  fire  at  2  :45  o'clock  in  the  morning, 
his  business  connections,  etc.,  at  no  time  confessing  to  the  crime,  or 
making  any  admissions  which  in  and  of  themselves,  aside  from  their 
relation  to  otlu  r  matters  brought  out  in  the  evidence,  would  tend  to 
prejudice  him  l.iefore  the  jury.  Where,  then,  is  the  error?  The  witness 
had  answered  that  he  did  not  testify  to  having  used  the  language  which 
counsel  suggested  in  his  question,  and  the  objection  was  interposed  to 
tiie  question  of  counsel: 
"I  am  asliing  you,  did  you  aay  anything  like  tfaatf* 

This  was  merely  a  repetition  of  the  former  question,  which  had  been 
answered,  and  on  the  direct  examination,  which  followed  this  interrup- 
tion, the  witness  went  on  and  stated  what  he  had,  in  fact,  said,  and 
there  is  no  dispute  upon  this  point.  Defendant's  counsel  did  not  call 
a  witncs^  .  or  attempt  to  call  a  witness,  to  establish  his  assertion  that  the 
conversation  was  the  result  of  unlawful  pressure  upon  the  defendant, 
and,  although  assured  that  he  would  be  permitted  to  do  so  at  a  proper 
time,  he  refused  to  make  the  offer  at  any  other  time  than  in  the  midst 
of  the  district  attorney's  direct  examination.  So  far  as  the  record  flis- 
doses,  the  defendant  was  told  what  his  rights  were,  that  his  convcrsa- 
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tion  might  be  used  against  him  in  court,  and  he  stated  that  be  was 

^\illinL;  to  make  a  voluntary  statement,  as  he  was  an  innocent  man; 
and  all  that  he  told  to  tlie  witness  was  upon  the  defendant's  theory  that 
he  was  exculpating  himself,  for  he  all  the  time  insisted  that  he  was 
not  involved  in  the  creating  of  the  fire..  With  this  testimony  in  the 
case,  the  testimony  was  clearly  a<Wssible  as  a  matter  of  law,  and  if 
the  defendant  had  any  evidence  bringing  in  question  the  truth  of  the 
statement  of  the  witness  as  to  what  occurred  preliminarily  to  the  con- 
versation which  was  detailed,  it  was  his  duty  to  offer  it,  not  in  the 
midst  of  the  direct  examination,  but  in  the  course  of  the  cross-exam- 
ination of  the  witness,  or  upon  the  defendant's  own  case. 

In  People  v.  Cassidy,  153  N.  Y.  612,  30  N.  £.  1003,  confeasions  by 
the  defendant  were  made,  while  he  was  under  arrest,  to  Inspector 
Byrnes  of  the  Xcw  >'ork  jiolice  force.  The  inspector  and  others  pres- 
ent testified  that  the  confession  was  voluntary.  The  defendant  tes- 
tified that  they  were  made  under  the  influence  of  fear,  produced  by 
threats.  The  question  of  whether  they  were  voluntary  and  reliable  was 
submitted  to  the  jury  by  the  court,  which  found  against  the  defendant, 
and  it  was  held  that  they  were  properlv  in  the  case  and  sufficient  to 
justify  the  verdict.  vSee  People  v.  Kennedy,  159  N.  Y.  346,  356,  359, 
54  N.  E.  51,  70  Am.  St.  Rep.  557,  inclusive,  and  authorities  cited.  We 
think  the  defendant  was  deprived  of  no  right  by  the  ruling  of  tlie  court, 
and  tiiat  the  conviction  should  not  be  disturbed  upon  this  account.  See 
People  v.  Meyer,  162  N.  Y.  357, 366, 367,  56  N.  £.  758,  and  authorities 
there  cited. 

We  arc  equally  clear  that  the  restrictions  contained  in  section  779 
of  the  (Greater  New  York  Charter  have  nothing  to  do  with  this  case. 
Th?  restrictions  against  using  the  testimony  elicited  in  a  formal  ex- 
amination of  a  witness  in  connection  witfi  a  fire  does  not  in  any  man- 
ner limit  the  fire  marshal  in  testifying  to  a  conversation  held  by  him 
with  a  f)erson  who  is  merely  in  custody  in  connection  with  such  fire, 
where  the  prisoner  is  not  under  oath,  and  his  whole  conversation  is 
brought  out  in  his  own  behalf.  The  intent  of  the  statute  was  to  enable 
the  fire  marshal  to  conduct  an  investigation  under  oath,  and  to  get  at  all 
the  facts,  and  to  accomplish  this  it  was  thought  proper  to  protect  the 
witnesses  asjainst  their  testimony  bein*^  used  against  them  in  crim- 
inal proceedings  ;  but  it  has  no  relation  to  a  voluntary  declaration  made 
by  a  party  who  is  in  custody  on  suspicion  of  having  committed  a 
crime. 

[3]  Having  disposed  of  the  most  serious  objections,  it  is  necessary 
to  inquire  if  any  of  the  lesser  objections  have  weis^ht.  Great  stress 
is  lai  1  upon  the  fact  that  the  police  officer  who  arrested  the  defendant 
testified  that  he  smelled  gasoline  upon  the  prisoner's  clc^hes  at  the  time 
of  the  arrest,  and  an  attempt  was  made  to  show  that  the  witness  had 
not  80  testified  before  the  committing  magistrate ;  but  the  record  shows 
that  just  prior  to  the  questions  where  the  objection  was  raised  tiie  wit- 
ness had  testified  that  he  smelled  gasoline  when  he  searched  the  prisoner, 
and  that  he  did  not  testify  to  that  before  the  magistrate ;  "I  did  not 
get  a  chance,  I  don't  think."  Clearly  it  is  not  the  rule  that  all  the  de- 
tails of  the  evidence  shall  be  given  before  the  magistrate,  in  order  to 
entitle  them  to  weight  upon  the  trial*  and  the  ruling  of  the  court*  ex- 
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eluding  a  question,  "Now,  then,  as  a  police  officer,  you  knew  that  the 
odor  of  gasoline  upon  his  clothes  was  an  important  fact,  didn't  you?"' 
and  anollier,  "Did  you  testify  before  the  magistrate,  or  before  any 
other  court,  or  in  any  other  place  except  this  court  this  morning,  that 
you  smelled  the  odor  of  gasoline  upon  his  clothes?"  were  properly  ex- 
cluded in  the  discretion  of  the  court  on  cross-examination. 

[4]  Next,  defendant's  counsel  finds  fault  with  matters  which  he 
brought  out  on  cross-examination  of  the  people's  witness  Ferris,  the 
fire  marshal,  and  then  urges  an  ejection  to  the  admission  in  evidence 
of  certain  books  and  papers  which  were  found  by  the  witness  in  the 
premises  which  the  defendant  said  he  owned,  and  which  showed  busi- 
ness relations  between  the  defendant  and  Diamond,  the  record  owner 
of  the  premises  where  the  fire  occurred.   We  do  not  find  the  error. 

[5]  Next,  there  is  complaint  at  the  ruling  of  the  court  in  refusiog^ 
to  permit  answer  to  the  question: 

"iNow,  from  the  beginning  of  your  investigation  of  this  alleged  fire  to-daj*. 
bave  you  liad  charge  of  the  prep&ratioji  of  the  case  for  trial?" 

Suppose  he  had  answered,  "Yes."  Would  that  have  shown  bias  or 
prejudice  on  the  part  of  the  witness?  It  was  a  part  of  his  duties  as 
a  public  officer  to  investigate  "any  supposed  cases  of  arson  or  incen- 
diarism "  (section  779,  Greater  New  York  Charter),  and  if  he  had  been 
preparing  the  case  he  would  simply  have  been  disduffging  an  incidental 
part  of  his  official  duties,  and  it  is  well  understood  that  a  witness  is 
not  to  be  understood  as  an  interested  witness  because  he  testifies  in 
support  of  the  prosecutions  based  upon  his  investigations,  as  has  re- 
cently been  held  under  the  Liquor  Tax  I«aw.  Equally  applicable  is 
this  comment  to  the  next  question : 

'  "Did  yuu  go.  after  this  fire  ami  endeavor  to  ascertain  the  names  and  ad- 
dresses of  witnesses  whose  testimony  would  tend  to  substantiate  the  diati» 
tnat  iiad  been  made  against  tlte  defendant  in  tbat  case?" 

In  short,  all  three  of  the  questions  which  were  excluded  were  of 
the  same  general  nature,  and»  even  If  it  be  admitted  that  it  would  have 
been  entirely  proper  to  permit  them  to  be  answered,  we  are  unwilling 
to  hold  in  this  case  that  the  ruling  of  the  court  to  the  contrary  would 

justify  a  reversal. 

[8]  Then  we  are  asked  to  hold  that  it  was  error  to  permit  the  jury 
to  be  discharged  upon  rendering  their  verdict  without  polling  the  jury. 
Section  450  of  the  Code  of  Criminal  Procedure  provides  that : 

**Wlien  a  vefdlct  la  xendered,  and  before  It  is  ncorded,  the  Jary  may  be 
polled,  on  tiie  reaairement  of  either  party.'* 

There  is  no  contention  that  the  defendant  was  not  present  when  the 
verdict  was  rendered,  and  there  is  no  suggestion  that  he  required  the 
jury  to  be  polled.  The  defendant  is  clearly  a  party  (section  o,  Code  of 
Criminal  Procedure),  and  if  he  was  present  and  failed  to  require  the 

polling  of  the  jury,  what  right  has  he  to  complain?  It  was  not  the 
fault  of  the  court  that  defendant's  attorney  was  not  on  hand  at  the 
time;  for  he  concedes  that  he  was  later  than  the  time  fixed  for  his 
appearance  in  court,  and  it  appears  from  the  record  that  there  was 
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counsel  in  the  case,  and  no  reason  is  shown  why  he  was  not  present  to 
look  after  the  interests  of  the  defendant,  if  he  had  any. 

[7]  And  80  we  might  go  on,  following  the  objections  raised  to  this 
judgment  of  conviction,  and  show  that  each  one  of  them  is  without 
substantial  foundation ;  but  it  hardly  seems  worth  while  to  go  further. 
It  is  sufficient  to  say  that  we  have  carefully  examined  the  questions 
raised,  and  that  there  is  nothing  in  the  record  to  indicate  that  the  de- 
fendant has  not  had  a  fair  and  impartial  trial,  and  under  the  provi- 
skms  of  section  542  of  the  Code  of  Criminal  Procedure,  as  well  as 
under  the  general  practice  of  this  court,  tiie  judgment  should  be  af* 
firmed. 

The  judgment  appealed  from  should  be  afhrmed.  All  concur. 


MARTIN  L.  HALL  CO.  v.  TODD. 
(Supreme  Coart,  Appellate  Term,  First  Department.    December  16,  1012.) 

1.  BuxB  AND  Notes  (g  OG*) — Consideration — Accommodation  Papers. 

An  actoumiodatioii  note,  transferred  to  a  third  person,  either  in  pay- 
ment of  or  as  collateral  secoflty  for  a  pve-«xlsttiig  debt,  la  sapported  by 
a  BufQcient  consul  deration. 

[Ed.  Note. — ^For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  {  105; 
Dec;  Dls.  I  fW.*] 

2.  Bnxa  and  Notes  ({  371*)— Bora  Fidi  PuMKAflBa-^ATicBiiT  or  TALxnc— 

•*PUBCnASER  FOB  VaI.UE." 

A  transferee  of  an  accommodation  note,  who  receives  the  note  In  poy- 
nMnt  of  or  as  collateral  security  for  a  pre-existing  debt,  Is  a  holder  for 
vn]ne,  though  at  the  time  of  taking  the  note  Ite  liaa  knowledfO  that  tlie 
maker  thereof  is  an  accommodation  party.  • 

[Ed.  Note.— For  otber  cases,  see  Bills  and  Notes,  Cent  Dig.  |  964; 
Dec:  Dig.  §  371.* 
flor  other  definitions,  see  Words  and  Phrases,  voL  7.  p.  G800.] 

Appeal  fnmi  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  the  Martin  L.  Hall  Company  against  J.  Jackson  Todd. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  November  term,  1912,  before  LEHMAN,  PAGB,  and 

HOTCHKISS,  JJ. 

Adolph  M.  Schwarz,  of  New  York  City  (Louis  F.  Perl,  of  New  York 
City,  of  counsel),  for  appellant. 

Samuel  C.  Herriman,  of  New  York  City,  for  respondent. 

I^HMAN,  J.  The  plaintiff  sues  upon  a  note  made  by  defendant  to 

plaintiff's  order.  The  answer  sets  forth  as  a  defense  that  the  note  was 
made  for  the  accommodation  of  the  plaintiff,  and  that  no  value  or 
consideration  for  the  making  of  the  note  passed  to  the  defendant. 

£1]  At  the  trial  the  defendant  showed  that  the  note  was  a  part  re- 
newal of  a  note  previously  made  to  the  plaintiff ;  that  he  had  no  per- 
sonal transactions  with  the  payee,  but  that  he  made  the  note  at  the  - 

^W«ttwraiiwi— ■■inst«gleai«roM»B»toP»o.aAm.  Dlci.U07todat%*Bt9'rlBdtkM 


L  iyiii^cd  by  Google 


112 


189  NEW  TOBK  SUPPLBUBNT 


(Sttp.  Ct 


request  of  a  man  named  Fhncnix,  who  owed  money  to  the  plaintiff, 
and  who  transferred  the  note  to  the  plaintiff,  either  in  payment  of 
or  as  collateral  security  for  a  pre-existing  debt.  Conceding  that  the 
note  was  made  for  the  accommodation  of  PhceniXy  and  that  no  oonsid- 
eration  passed  directly  to  the  defendant,  the  defendant  has  no  defense 
to  the  note,  if  plaintiff  parted  with  consideration  to  Phoenix  sufficient  to 
sustain  the  note. 

[2]  The  plaintiff  is  a  holder  for  value,  if  it  received  the  note  upon 
consideration  suffici^t  to  support  a  simple  contract,  and  the  accommo- 
dation maker  is  liable  on  it,  notwithstanding  that,  at  the  time  of  tak- 
ing the  instrument,  it  knew  the  maker  to  he  only  an  accommodation 

party.  Sections  51  and  55  of  the  Nc^:oti:iblc  Instruments  T.nw.  In  the 
case  of  Grocers'  Bank  v.  Penfield,  69  N.  Y.  502,  at  page  504  (25  Am. 
Rep.  231),  the  Court  of  Appeals  stated: 

"It  Is  nniTersally  conceded  that  the  holder  of  an  accoiniDodation  note, 

without  rest  riot  Inn  ns  to  the  mode  of  using  It.  may  transfer  it.  citlior  in  pay- 
ineut  or  a«  collateral  security  for  an  antecedent  debt,  and  the  maker  will 
have  no  defense.  The  existing  debt  is  a  sufficient  consideratiiHi  for  the 
transfer,  and  no  new  consideration  need  be  Shown.** 

See,  also,  Lehrenkrauss  v.  Bonnell,  199  N.  Y.  240,  92  N.  E.  637, 

where  the  court  stated : 

"A  pre-existing  debt,  without  extension  or  forbearance,  Is  sufficient  consid- 
eration upon  which  to  hold  the  accommodation  mnkor  ot  a  promissory  note, 
where  there  has  been  no  restriction  placed  upon  its  use." 

It  follows  that  the  judc^ment  must  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event.  All  concur. 


J.  P.  DUFFY  00.  TODBBUSH. 
(Svprane  Oourt,  Appellate  Term,  First  I>epartment   December  18,  1D12.) 

1.  GUABANTT  (I  87*) — Contracts — Construction— "CoiCFAinr.** 

Plaintiff,  who  furnished  materials  to  the  T.  Co.,  a  corporation,  under  a 
guaranty  executed  by  <lpfendant  for  the  furnishing  of  goods  to  T.  &  Co., 
may  recover,  cmmi  though  it  appeared  Qiat  tliere  was  a  partnership  by 
the  name  of  T.  &  Co. ;  the  difference  in  nnmos  not  constituting  an  actual 
variuuce,  or  requiriog  a  departure  from  the  rule  that  a  contract  of  guar- 
anty must  be  Strictly  construed,  and  cannot  be  varied  by  parol,  and  the 
use  of  the  word  "company"  not  necessarily  implying  a  partnership. 

[Ed.  ^ote. — For  other  cases,  see  Guaranty,  Cent  Dig.  g  101;  Dec.  Dig. 
For  other  definitiona,  aee  Words  and  Phrases,  toL  2,  pp.  1347-1300.] 

2.  GUABANTT  (8  16*) — CONTnACTS — CONSl DERATION. 

Wliere  the  form  of  a  guaranty  contemplated  subsequent  deliveries  in 
rellanoe  thereon,  the  deiiTerles  themselves  are  sufficient  consideration. 
[Kd.  Note.— For  Other  cases,  see  Onamnty,  Oent  Dig.  if  14-17;  Dec. 

Dig.  §  16.*J 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  J.  P.  Duffy  Company  against  August  Tndcbush.  From, 
a  judgment  on  a  directed  verdict  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

•For  oUi«r  casc»  see  same  topic  A  i  numbkb  1a  Dec.  &  Am.  Digs.  Id07  to  date,  ft  Rep'r  ladexea 
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Amtd  Novcddier  term,  191%  before  LEHMAN,  PAG£»  and 
HOTCHKISS.  JJ. 

Otto  A.  Samuels  and  Joseph  I.  Stahi,  both  of  New  York  City,  for 
appellant. 

Jeremiah  J.  Coughlan,  of  New  York  City,  for  respondent. 

HOTCHKISS,  J.  Plaintiff,  having  taken  an  order  for  building 
materials  from  A.  Todebush  Company  (a  corporation),  refused  to 
make  delivery,  except  for  cash  or  upon  a  guaranty  of  payment,  where- 
upon defendnt  delivered  to  plaintiff  a  guaranty  in  the  following  form : 

"J.  i'.  Duffy  Compauy,  51st  Street  &  Second  Avenue,  Brooklyn,  N.  Y. — 
GttxUemen:  Xonr  firm  liariag  taken  an  order  from  A.  W.  Todebush  &  Co.  for 
th«  deUrexy  of  brick,  lime,  plaster,  etc.,  to  their  buildings  ou  tlie  west  dde 
Gth  Av.,  between  73d  and  74th  Streets,  I  hereby  a:,'rt>e  to  be  responsible  for 
ihe  pajrment  of  your  bills  for  materials  delivered  to  this  Job,  and  if  A.  W. 
TodetMBBh  &  Oo.  do  not  pay  yon  for  same  witUin  sixty  days  after  the  delivery 
of  tbe  matcilal,  I  will  paj  tame  myedf  as  a  prtmary  obii^fee. 

"Aug.  TodoboBh." 

At  the  time  of  the  delivery  of  the  guaranty  there  was  a  partnership' 
known  as  A.  W.  Todebush  S-  Co.,  which  latter  concern  had  nothin*:;:  to 
do  with  the  construction  of  the  building  above  referred  to,  and  of  the 
existence  of  which  it  was  not  shown  that  plaintiff  had  any  knowledj^e. 
i  hereafter  tiie  plaintiil  delivered  to  the  Todebush  corporation,  at  Uie 
building  site,  the  materials  contracted  for.  Subsequently  plaintiff  re> 
cetved  from  the  Todebush  corporation,  in  part  payment  of  its  debt,  two 
notes.  The  flue  date  of  each  was  within  a  period  of  60  flays  si>bse- 
quent  to  the  last  delivery.  At  the  close  of  the  case,  both  sides  moved 
for  the  direction  of  a  verdict,  and  plaintiff's  motion  was  granted. 

[  1  ]  It  is  well  settled  that  a  contract  of  guanmtymust  be  construed 
strictissimi  juris,  and  may  not  be  varied  by  parol.  There  are  numerous 
authorities  to  the  effect  that  the  rule  extends  to  a  case  where  it  is 
sought  to  show  that  the  g-uaranty  was  intended  for  parties  other  than 
those  named  therein.  In  Grant  v.  Naylor,  4  Cranch.  224,  2  L.  Kd.  603, 
the  guaranty  was  addressed  to  John  &.  Joseph  Naylor.  The  guaranty 
in  part  read': 

the  recommendation  of  Mr.  Travis,  I  take  the  liberty  to  address  yon,**  etc. 

There  was  no  such  concern  as  John  Sc  Joseph  Naylor,  but  there  was 
a  firm  of  John  &  Jeremiaii  Naylor,  of  which  Travis  was  agent,  and 
to  which  firm  the  letter  was  delivered  by  the  persons  therein  named  as 
those  to  whom  credit  was  to  be  given.  Having  extended  credit  to  these 
persons,  fdaintiffs  (John  and  Jerefniah)  brooj^  tiieir  action  against 
the  cntrirantor,  but  were  not  allowed  to  recover. 

In  Aic(iOvncy  v.  State,  20  Ohio.  93,  an  executor's  bond,  describing 
the  testator  as  James  L.  Finley,  was  held  not  applicable  to  the  estate 
of  Joseph  L.  Finley.  Bams  v.  Barrow,  61  N.  Y.  39.  19  Am.  Rep,  247, 
and  numerous  other  cases  in  the  courts  of  this  state,  rest  upon  the 
same  principle.   I  think  these  cases  are  distinguishable  from  the  pres- 


Digitized  by  Google 


189  NBW  ZOBK  SUPPLBl^BNT 


(Sup.  Ct 


cnt,  for  the  reason  that  in  each  the  difference  m  name  was  so  great  as 

to  constitute  a  material  variance. 

For  many  years,  it  has  been  the  practice  of  copartnerships  to  become 
incorporated  under  their  firm  name,  and  certainly  no  one  would  con- 
tend that  the  name  "A.  W.  Todebush  &  Co."  necessarily  implied  a  co- 
partnership rather  than  a  corporation.  It  has  been  held  in  this  district 
that  tfie  use  of  the  word  "Company"  did  not  necessarily  imply  a  cor- 
poration. In  re  American  Cigar  Lighter  Co.,  77  Misc.  Rep.  643,  138 
N.  Y.  Supp.  455.  Since  the  adoption  of  section  6  of  the  General  Cor- 
poration Law,  the  incorporation  of  a  company  bearing  the  name  of  the 
Todebush  copartnership  would  have  prevented  the  incorporation  of  a 
company  under  the  name  borne  by  the  Todebush  Company. 

In  Beakes  v.  Da  Cunha,  126  N.  Y.  293,  27  N.  E.  251,  the  guaranty 
ran  to  George  E.  Beakes.  There  was  an  individual  by  the  name  of 
George  E.  Beakes,  and  also  a  partnership  doing  business  under  the 
same  name,  and  the  court  held  it  competent  for  plaintiff  to  identify  the 
actual  creditor  intended  to  be  covered  by  the  guaranty,  by  showing  that 
credit  was  extended  to  the  partnership,  and  not  to  the  individual.  Al- 
though no  specific  reference  was  made  thereto  in  its  opinion,  the  rule 
of  law  invoked  by  the  court  was  evidently  that  which  permits  parol 
evidence  to  explain  a  written  instrument  in  case  of  latent  ambiguity. 
As  Chief  Justice  Marshall  said  in  Grant  v.  Naylor,  supra,  4  Cranch, 
235,  2  L.  Ed.  603: 

"It  Is  not  a  latent  ambiguity,  for  there  are  not  tuo  firms  of  the  name  of 
John  (!t  Josepii  Kaylor  &  Go.,  to  either  of  which  this  letter  mi^t  have  been 

delivered." 

In  Dnunmond  v.  Prestman,  12  Wheat.  515,  6  L.  Ed.  712,  the  guar- 
anty was  addressed  to  Charles  Drnmmond,  and  covered  "property  of 
yours  and  your  brothers"  in  the  ham  Is  of  the  debtor.  It  was  held  that 
the  guaranty  could  be  availed  of  by  a  partnership  composed  of  Cliarles 
Drummond  and  Richard  Drununond,  his  brother;  it  being  proved  that 
credit  was  extended  to  the  copartnership.  In  Midbigan  State  Bank  v. 
Peck,  28  \  t.  200,  65  Am.  Dec.  234,  a  priiaranty  running  to  "C.  C.  Tro- 
bridge,  President,"  was  enforced  by  the  corporation  of  which  he  was 
president,  and  which  had  extended  the  credit. 

Unquestionably,  had  the  name  of  the  corporation  been  A.  W.  Tode- 
bush &  Co.»  the  plaintiff  might  have  shown  that  credit  was  actually  ex- 
tended to  the  corporation,  and  not  to  the  partnenliip.  Does  the  in- 
rhision  of  the  word  "and"  in  the  name  used  in  the  guaranty  to  describe 
the  creditor  for  whose  benefit  the  guaranty  was  intended  work  such 
a  change  as  necessarily  to  describe  a  concern  otlier  than  the  corpora- 
tion? I  thmk  not  There  was  no  variance  in  the  sense  of  material 
difference,  and  I  regard  the  two  names,  although  not  strictly  idem 
sonans,  as  practically  the  same,  and  that,  under  the  rule  above  re- 
ferred to,  it  was  competent  for  plaintiff  to  show  that  credit  was  ex- 
tended to  the  corporation  and  not  to  the  copartnership. 

[2]  There  is  nothing  in  the  point  that  the  guaranty  should  be  con- 
strued as  limited  to  merchandise  delivered  before  its  date.  Its  form 
contemplates  subsequent  deliveries  on  the  faith  of  the  guaranty.  The 
subsequent  deliveries,  also,  were  sufficient  consideration  for  the  guar- 
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anty.  The  notes  received  by  plaintiff  were  within  the  tenns  of  credit 

expressly  allowed. 
The  judgment  should  be  affirmed^  with  costs. 

PAGE,  J.,  concurs. 

LEHMAN^  J.  (concurring).  The  defendant  signed  a  g^uaranty,  and 
the  only  serious  question  in  the  case  is  whether  the  sale  and  delivery  of 
the  goods  to  A.  W.  Todebush  Company  comes  within  the  meaning  of 
the  words  used  in  the  written  guaranty.  A  guaranty  must,  under  the 
Statute  of  Frauds,  be  in  writing,  and  the  transaction  which  it  is  clanned 
comes  within  the  writing  must  ooine,  not  only  within  the  intent  of  the 
parties,  but  within  a  fair  interpretation  of  the  written  words.  The 
courts  will  not  extend  the  clear  meaning  of  the  words  by  implication, 
nor  will  they  hold  that  a  transaction  comes  within  the  meaning  of  the 
words  when  the  parties  have,  even  by  mistake,  used  words  which  do 
not  describe  tiie  transaction.  The  courts  cannot,  by  implication,  con- 
struction, or  by  reason  of  mistake,  include  within  the  terms  of  a  writ- 
ten guaranty  any  transaction  which  does  not  strictly  come  within  the 
meaning  of  the  written  words.  The  courts  do  not  hold,  however,  that 
because  a  written  guaranty  cannot  be  enlarged  by  parol  evidence,  but 
must  be  strictly  construed,  they  have  no  right  to  consider  in  the  in- 
terpretation.of  the  written  guaranty  surrounding  circumstances,  or  that 
thcjr  arc  not  bound  to  construe  a  written  contract  like  other  contracts,, 
so  as  to  give  effect  to  the  intention  of  the  parties.  On  the  contrary, 
the  Court  of  Appeals  in  the  case  of  People  v.  Backus,  117  N.  Y.  196,. 
22  N.  £.  759,  has  clearly  laid  down  the  rule  as  follows : 

"No  citation  of  antiiorltles  is  needed  to  Aow  that  the  contracts  of  sure- 
ties are  to  be  construed  like  other  contracts,  so  as  to  give  effect  to  the  In- 
tention of  the  parties.  In  ascertaining  that  Intention,  we  are  to  read  the 
language  nsed  by  the  parties  in  the  light  of  the  drcumstances  Burroundlng 
the  execution  of  the  instrummt,  and  when  we  have  thus  ascertained  their 
meaning  we  are  to  give  it  effect.  But  when  the  meaning  of  the  language 
used  has  been  thus  ascertained,  the  responsibility  of  the  surety  is  not  to  be 
extended  or  enlaried  by  Inndlcatlon  m  orastmctloo,  and  is  stilcttBaliul 
Joxla." 

In  other  words,  when  the  courts  must  determine  whether  a  given 

transaction  comes  within  a  written  guaranty,  they  must  first,  by  the 
application  of  the  usual  canons  of  construction,  determine  the  mean- 
ing of  the  words  used.  If,  under  a  fair  construction  of  these  words, 
the  transaction  is  covered  by  the  words  used,  then  the  transaction  falls 
within  the  guaranty;  if,  under  a  fair  construction,  the  words  them- 
selves do  not  cover  the  transaction,  the  courts  cannot  hold  that  it  falls 
within  the  written  guaranty,  merely  because  the  parties  had  intended 
to  use  words  sufficient  to  cover  the  transaction. 

The  defendant  has  cited  many  cases  which  show  that  the  courts  will 
not  hold  that  a  transaction  comes  within  a  written  guaranty,  merely 
because  the  parties  intended  the  guaranty  to  cover  the  transaction,  if 
they  did  not  use  apt  words  to  indicate  their  intention ;  but  they  cite 
no  case  which  holds  that  a  guaranty  is  not  enforceable  where  the  plain 
meaning  of  the  words  used  in  view  of  the  surrounding  circumstances 


Digitized  by  Google 


119 


189  NEW  YORK  8UPPLBMBNT 


(Sup.  Ct 


describes  tiie  transaction  intended  to  be  covered  by  the  guaranty,  even 
though  that  description  is  not  entirely  accurate.  In  the  case  of  Grant 

V.  Naylor,  4  Cranch,  224,  2  L.  £d.  6M,  the  Supreme  Court  of  the 
United  States  held  that  a  written  guaranty  made  to  John  &  Joseph 
Naylor  could  not  be  enforced  by  John  &  Jeremiah  Naylor.  In  that 
case  it  was  clearly  shown  that  the  name  of  "Joseph"  was  used  by  mis- 
take; nevertheless,  since  the  actual  name  used  was  not  applicable  to 
Jeremiah  Naylor,  the  guaranty  could  not  be  enforced  by  him,  since 
the  court  could  not  nudce  ai  new  written  contract  for  the  parties,  nor 
enforce  the  actual  contract  made  in  favor  of  a  person  not  therein  de- 
scribed. In  McGovney  v.  State,  20  Ohio.  93,  the  defendant  made  a 
bond  conditioned  upon  the  faithful  performance  of  their  duties  by 
executors  of  James  L.  Finley.  It  was  shown  that  the  name  James  L. 
Finley  was  used  by  mistake  for  Ihe  name  Joseph  L.  Pinley;  but, 
though  the  parties  undoubtedly  intended  that  the  defendant  should  be 
responsible  for  the  acts  of  the  executors  of  Joseph  L.  Finley,  they 
failed  to  state  that  fact,  and  the  court  would  not  enforce  the  bond, 
without  making  a  new  written  contract  different  from  the  one  signed 
by  the  defendant. 

In  other  cases  cited  the  defendants  had  signed  guaranties  of  a  joint 
debt  of  several  parties,  and  the  plaintiff  tri^  to  esctend  the  gttanmty 
by  implication  to  cover  debts  of  individuals.  In  other  cases  the  guar- 
anty was  made  to  several  parties  jointly,  and  one  of  the  parties  at- 
tempted to  enforce  it  as  a  guaranty  of  a  debt  incurred  to  himself  in- 
dividually. In  still  other  cases  the  guaranty  ran  to  a  definite  party, 
and  other  parties  claimed  the  benefit  of  the  guaranty.  These  cases 
merely  show  that  the  courts  will  not,  by  implication,  extend  the  dear 
meaning  of  the  words,  or  enforce  a  guaranty  as  if  It  covered  a  trans- 
action, merely  because  the  parties  intended  that  it  should  cover  the 
transaction.  The  intent  of  the  parties  in  using  the  words  of  the  guar- 
anty is  not  the  decisive  point  in  construing  these  contracts,  for  the 
courts  can  enforce  only  a  written  guaranty,  and  they  must  look  to  the 
words  of  the  writing  to  determine  whether  the  writing  covers  the  trans- 
action. One  point  to  be  decided  in  all  these  cases  is  what  the  words 
themselves  mean,  when  fairly  interpreted  in  view  of  the  surrounding 
circumstances. 

In  this  case  we  have  the  fact  that,  while  the  guaranty  states  that  it 
covers  transactions  with  A.  W.  Todebush  &  Co.,  as  a  matter  of  fact 
the  transactions  were  with  A.  W.  Todebush  Company.  The  descrip- 
tion is,  therefore,  on  that  point  fnaocurate.  The  transaction  is,  how^ 
ever,  further  described  as  an  order  for  the  delivery  of  brick,  lime, 
plaste  r,  etc.,  to  the  building  of  A.  W.  Todebush  &  Co.  between  Seventy- 
Third  and  Seventy-Fourth  streets,  and  covers  all  "material  delivered 
to  this  job."  No  firm  of  A.  W.  Todebush  &  Co.  gave  any  order  for 
materials  to  be  delivered  at  these  houses,  or  had  any  connection  there- 
with ;  but  A.  W.  Todebush  Company  did  give  an  order  to  plaintiff  for 
these  materials  and  did  receive  them.  Under  these  cimtmstances,  in 
spite  of  the  inaccuracy  in  the  use  of  the  name  of  A.  W.  Todebush  & 
Co..  instead  of  A.  W.  Todebusli  Company,  I  think  that  the  written  words 
of  the  guaranty  themselves  sutticiently  describe  the  transaction  with- 


Digitized  by  Google 


Sup.  Ct)     WALNUT  HILL  BANK  V.  NATIONAL  £ES£KTE  BANK  117 

out  possibility  of  mistake.  In  enforcing  the  guaranty,  therefore,  as  one 
covering  a  transactkm  with  A.  W.  Todebush  Company,  we  are  merely 

enforcing  the  guaranty  according  to  the  fair  meaning  of  the  words 
used,  and  are  not  extending  those  words  to  cover  a  transaction  not  de- 
scribed, but  merely  intended  to  be  described,  in  the  written  instrument. 
Judgment  should  therefore  be  afHrmed,  with  costs. 


WALNUT  HILL  BANK  r.  NATIONAL  RESERVB  BANK  OF  CITY  OF 

NBW  YORK. 

(Supreme  Court,  Appellate  Division,  First  Department    January  3,  1913.) 

Bakks  and  Banking  (|  126*) — Deposits — Drafts — Bbtoppbl. 

In  an  action  on  a  draft,  drawn  on  defendant  bank  with  Instmetkma  to 
place  It  to  the  credit  of  plaintifT  1-unk.  where  it  appeared  that  defendant 
on  the  same  day  notified  plaintiff  that  it  had  received  the  draft  to  it» 
credit,  and  that  hut  for  the  notice  tiie  i^aintiff  wonid  have  made  a  strons 
effort  to  collect  the  amount  from  the  drawer,  plaintiff,  without  a  showinc 
that  it  sustained  damage  by  not  maldng  an  effort  to  collect,  or  that,  if  it 
had,  the  d^  or  some  part  of  It  coald  have  been  eollected,  oonld  not 
recover. 

[Ed.  Note  — For  other  cases,  see  Banks  and  Banking,  Gent  Dig.  U 

300;  Dec  Dig.  §  126.*] 

Mnier,  J.,  dissenting. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  the  Walnut  Hill  Bank  against  the  National  Reserve 
Bank  of  the  City  of  New  York.  From  a  determinatkm  of  the  Ap- 
pellate Term  (76  Misc.  Rep.  220,  134  N.  Y.  Supp.  756),  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a  directed  verdict,  de- 
fendant appeals.    Reversed,  and  new  trial  ordered. 

See,  also,  76  Misc.  Rep.  208,  134  N.  Y.  Supp.  504. 

Argued  before  INGRAHAM,  P.  J.,  and  xMcLAUGHUN,  l^AUGH- 
LIN,  MILLER,  and  DOWLING,  JJ. 

John  K.  Byard,  of  New  York  City,  for  appellant. 
C  H.  Payne,  of  New  York  City,  for  respondent. 

PER  CURIAM.  This  action  was  brought  in  the  CiW  Court,  and 
there  have  been  two  trials.  Upon  the  first  trial  plaintiff  had  a  judg- 
ment, which  was  affirmed  by  the  Appellate  Term,  and  its  determina- 
tion reversed  by  this  court,  and  a  new  trial  ordered.  141  App.  Div. 
475,  126  X.  Y.  Supp,  430.  The  second  trial  also  resulted  in  a  judg- 
ment in  favor  of  the  plaintiff,  which  was  aftirmed  by  the  Appellate 
Term,  and  the  defendant  appeals  from  that  determination. 

The  facts  are  folly  set  forth  in  the  opinion  delivered  on  the  former 
appeal,  so  that  it  is  unnecessary  to  restate  them.  It  was  there  said 
that: 

*The  notice  setat  by  defendant  to  plaintiff  that  It  had  re^^overed  the  draft 
for  the  latter's  credit  was  undoubtedly  eiiou^'b  to  lay  the  louudation  tor  an 
estoppel,  if  it  appear  that  plaintiff,  in  reliance  upon  sucb  notiflcatlon,  liad 
done  anything,  or  refrained  from  doing  anything,  to  its  damage." 

•Por  othtr  caaM  M*  nae  topte  a  i  inmaaa  la  Oeo.  *  Abi.  Dlca.  ISOT  to  dau.  A  Rtp'r 
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On  the  second  trial  proof  was  offered  for  the  purpose  of  showing 

that  the  defendant  was  estopped  from  asserting  that  the  draft  had,  in 

fact,  been  credited  to  the  plaintiff,   The  testimony  of  plaintiff's  cashier 

was  taken  by  commission,  and  he  testified,  in  answer  to  a  question 

whether  the  plaintiff  refrained  from  doing  anytliine  with  respect  to 

the  indebtedness  of  the  Merdiants'  &  Farmers'  Bank,  in  consequence 

of  the  receipt  of  the  postal  card  from  the  defendant  to  the  effect  that 

the  draft  had  been  received  for  its  credit,  that : 

"But  for  the  receipt  of  the  card  from  the  defendant,  the  plaintiff  would 
bftve  made  a  strong  effort  to  collect  the  $1,000.  now  in  litigation  with  the 
Natloiial  Reserve  Bank,  from  the  Ifetdiant*'  ft  Faxmen^  Bink.** 

It  is  claia^ed  that  this  additional  proof  brings  the  case  within  our 
former  decision,  entitling  the  plaintiff  to  recover.  This  would  be  so, 
if  the  defendant  had  proved,  in  addition,  that  it  sustained  damage  by 
reason  of  its  not  making  "the  effort  to  collect."  It  was  bound  to 
prove  that  it  not  only  did  not  do  anything,  but,  if  it  had,  the  debt, 
or  some  part  of  it,  could  have  been  collected. 

The  determination  of  the  Appellate  Term  is  therefore  reversed, 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  event 

MILLER,  J.,  dissents. 


FBXNIOHBL     ZIOHIffitMAN  et  aL 

(Supreme  Court.  Appellate  Division,  First  Department  January  3,  1913.) 
1.  Mechanics'  Lisns  (8  140*) — Pekfectioiv  of  Lxsn— Goicpliancb  with  Stat- 


Wliere  the  notice  of  mechanic's  lien  did  not  comply  with  Lien  Law 
(CoDsol.  Laws  1909.  c.  33)  i  9.  subd.  6,  r«aalring  the  notice  to  state  when 
tbe  ihrst  and  last  item  of  work  were  pertonaed,  the  lien  was  invalid. 

[Ed.  Note.— For  other  cases,  see  VmhuM  Ltoos.  Cent  Die.  H  240- 

252 ;  Dec.  Dig.  §  146.*] 

2.  Interest  (|  19*) — Allowance  of  Interest— Unliquidated  Dem^ands. 

A  claim  for  extra  work  being  unliquidated  as  to  amount,  interest  there> 
on  should  not  be  allowed. 

TEd.  Note.— For  other  cases,  see  Interest,  Cent  Dig.  U  86-40;  Dee.  Dig. 

i  19.*] 

Appeal  from  Special  Term.  New  York  County. 

Action  by  Charles  H.  Fenichel  against  Bcrnat  Zicherman  and  an- 
otlier.  From  a  judgment  for  plaintiff,  defendants  appeal.  Modified 
and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN, 
CLARKE,  SCOTT,  and  DOWUNG,  JJ. 

David  B.  Cahn,  of  New  York  City  (Herbert  H.  Maass,  of  New- 
York  City,  of  counsel),  for  appellants. 

Cohen  Bros.,  of  New  York  City  (Lawrence  B.  Cohen,  of  New  York 
City,  of  counsel,  and  Edgar  M.  Troutfelt,  of  New  York  City,  on  the 
brief),  for  respondent. 

•For  otber  cases  »e«  same  topic  &  i  mumbkb  1q  Dec.  ft  Am.  Dlgt.  ISO?  to  data,  k  Bep'r  ladCSM 
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PER  CURIAM.  This  is  an  appeal  from  a  judgment  entered  in 
an  action  to  foreclose  a  mechanic's  lien. 

[1]  The  notice  of  lien  did  not  comply  with  the  provisions  of  sub- 
division 6  of  section  9  of  the  Lien-  Law  (chapter  33  of  the  Consol. 
Laws;  chapter  38,  Laws  of  1909),  providing  that  the  notice  of  lien 
shall  state: 

«U  The  time  ivImb  the  fint  and  last  items  oC  work  ware  performed  and  ma- 
tirials  wm  flmlahed." 

There  was  no  statemenjt  hi  Ifae  notice  of  Hen  at  bar  as  to  when  the 
last  items  of  work  were  performed  and  the  materials  furnished.  The 
lien,  therefore,  was  invahd. 

"The  provision  of  tbe  statute  that  the  law  shall  be  construed  liberally  does 
not  authorize  the  courts  to  entir^  dispense  with  what  the  statute  aays  tbe 
notice  shall  eontaln.  We  wn,  thertttoce^  eonstrained  to  hold  the  notice  of  Hen 
Inrnffldent"  Ifsliler    Gennan  Banim74  N.  Y.  480^  07  N.  IL  U7. 

[2]  The  daim  hemg  for  extra  work,  and  hence  unliquidated,  the 
allowance  of  interest  was  error.  A  personal  judgment,  however,  was 

proper  to  the  amount  of  $608.50. 

The  nineteenth  finding  of  fact  is  modified,  by  striking  out  the  state- 
ment that  the  notice  of  lien  therein  referred  to  set  forth  the  time  when 
the  last  items  of  work  performed  and  the  last  items  of  materials  were 
furnished,  and  the  fifth,  sixth,  and  seventh  conclusions  of  law  are 
reversed,  and  so  much  of  the  eighth  as  limits  the  plaintiff  to  a  personal 
judgment  for  any  deficiency  of  the  amount  found  due  that  may  re- 
main due  him  after  such  sale;  and  the  judgment  is  modified  by  strik- 
ing out  the  provisions  for  foreclosure  of  the  Hen  and  a  sale  of  the 
property,  so  tluit  It  should  provide  for  a  personal  judgment  for  the 
amount  found  due,  without  interest  up  to  the  time  of  the  judgment, 
and  without  costs  at  the  Special  Term,  and,  as  so  modified,  aflirmed 
hjr  this  court,  without  costs  to  either  party. 


BTBBDBLL  v.  OABBIKGTOK. 
(Bopieme  Cmat,  Appellate  Dlvlslott,  First  Department  lannaiy  8, 1918.) 
1.  PanmiPiai  and  Aomt  1B4*>— ABun  or  AimoBirr— Bsudt  or  Pbinci- 

PAL. 

Wliere  defendant's  lease  of  premises  from  plaintiff's  agf^nt  only  required 
defendant  to  pay  rent  on  tbe  last  day  of  each  month,  plaintiff  could  re-  ' 
cover  from  defendant  the  amount  of  rent  paid  to  the  af?ent  In  advance 
nnder  a  subsequent  agreement  witli  Mm,  made  by  the  agent  wittiout  au- 
tborlty,  with  interest  tiiereon. 

[Ed.  Nute  — I  or  other  cases,  see  Principal  and  Agent,  Gent.  Dig.  M  672, 

573 ;  Dec.  Dig.  |  154-«] 

Z  PBIRCIPAL  and  AoENT  (§  100*) — AUTnOBITT. 

Authority  given  an  agent  merely  to  execute  a  lease  did  not  autlioriae 
lUm  to  tbereafter  change  its  terms. 

[Ed.  Note— For  other  cases,  see  Principal  and  Agent,  Gent  Dig.  fH  26S^ 
273,  346,  364,  368-373:  Dec.  Dig.  S  100.  •] 

«V«r  ettnr  csms  set  ssom  topic  A  f  mmasB  is  Dm.  *  Am.  Diss.  1807  to  date,  *  RepTr  ladeiM 
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3.  ^&I^XIP▲L  AND  Agknt  (S  147*) — Authobitt— Notice. 

On«  dealing  with  an  agent  must  ascertain  the  extent  of  his  powers  and 
bear  any  loss  from  his  fiiilure  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Anent,  Cent.  Dig.  ff 

52S-533;  Dec.  Dig.  §  147.*] 

4.  Pbincipal  and  Agent  ({  IOC*)— Authoritt. 

All  agent,  who  merely  bad  antborlty  to  execute  a  lease  and  receive  rout 
at  the  end  of  tho  month  as  provided  tber^n,  bad  no  implied  autbority  to 
receive  payment  in  advance, 

(Ed.  Note.— 'For  other  cases,  see  Principal  and  Agent,  Gent  Dig.  H  811« 
312;  .Dn&  Dig;  |  m*] 

5.  Pbincipal  and  Aoent  (§  120*) — AuTnoRiTT  of  Agent— Evidence. 

An  agent's  authority  to  receive  payment  of  rent  in  advance  for  his 
prtocipal's  property  could  not  be  proved  by  showing  prior  similar  pay- 
ments to  him,  unless  It  were  abown  tbat  the  principal  bad  knowledge  of 
such  prior  payment. 

[Ed.  Note.— For  other  caees,  aee  Principal  and  Agent,  Cent  Dig.  §|  4Q0- 
412;  Dee.  Dig.  1120.*] 

Action  by  Henry  C.  Ever  dell  against  William  T.  Carrington.  On 
submitted  controversy.  Judgment  for  plaintiff. 

Argued  before  INGRAHAM,  P.  T.,  and  McI^UGHUN, 
CLARKE,  SCOTT,  and  DOWLING,  JJ. 

Julian  T.  Davies,  Jr.,  of  New  York  City,  for  plaintiff. 
Nicholas  Danforth,  of  New  York  City,  for  defendant, 

McLAUOHLIN,  J.  The  plaintiff's  assignor,  one  Kate  Reed,  has 
a  99-year  lease,  with  the  right  to  sublet,  of  an  apartment  in  a  build- 
ing owned  by  a  corporation.  For  some  time  prior  to  July,  1904,  and 
continuously  thereafter  until  about  May  17, 1910,  one  John  Cleary  was 
the  manager  and  superintendent  of,  and  had  his  office  in,  the  building, 
and  in  such  capacity  was  in  the  employ  of  the  corporation,  having 
general  charge  of  all  parts  of  the  building,  except  such  apartments 
therein  as  were  held  under  99-year  leases,  of  which  there  were  sev- 
eral. Each  lessee  of  an  apartment  under  a  99-ycar  lease  had  the 
entire  and  exclusive  control  over  his  particular  apartment ;  but  a  num- 
ber of  them,  including  Mrs.  Reed,  turned  over  to  Cleary,  while  acting 
as  manager  and  superinteiKlcnt  of  the  corporation,  the  renting  of  their 
respective  apartments,  and  in  doing  so  he  acted  as  their  agent,  and 
not  for  the  corporation.  On  the  26th  of  March,  1907,  Clenry.  acting 
as  the  agent  of  Mrs.  Reed,  who  lived  in  Montreal,  leased  to  the  de- 
fendant her  apartment  for  a  term  of  three  years  from  the  1st  of 
October,  1907,  at  an  annual  rental  of  $4,000  per  year.  The  lease  was 
in  writing,  and  provided  that  the  rent  stipulated  to  be  paid  should  be— 

''payable  in  equal  monthly  Installments  on  the  last  day  of  each  nunitb  until 
tlio  fxpiratlon  of  said  term  nt  tlio  office  of  the  j>iirty  liereto  of  tho  first  part 
I  John  Cleary,  as  agent  of  Kate  KoiHl],  No.  121  Madison  avenue,  in  the  said  city 
of  New  Tork,  and  said  tenant  hereby  agrees  to  pay  said  cent  at  the  times  and 
la  the  manner  hereinabove  provided.'* 

Cleaiy  was  dismissed  from  the  service  of  the  corporation  oh  the 
17th  of  May,  1910,  and  some  time  between  that  date  and  the  ex- 

•For  cOiir  «•■«■  M«  MVM  tople  *  |  mnon  la  D«c.  4  An.  DIga.  1907  te  4ate.  4  Rtp'r  laAnm 
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piration  of  the  lease  Mrs.  Reed  learned  for  the  first  time  that  Cleary 
had  collected  in  advance  from  the  defendant  the  rent,  which  he  had 
not  turned  over  to  her,  for  the  months  of  December,  19C/i,  and  Jan- 
uary, February,  March,  April,  May,  and  June,  1910,  amounting  in 
an  to  $2,333.33.  This  sum  has  not  been  paid  to  her,  or  her  assignee, 
although  the  same  was  demanded  from  the  defendant  prior  to  this 
submission. 

The  pa>'Tnent  of  the  rent  in  advance  was  brought  about,  without  the 
knowledge  of  Mrs.  Reed,  by  Clcary's  giving  to  the  defendant  certain 
discounts  upon  advance  payments.  The  defendant,  in  accepting  the 
discount  and  making  the  advance  payments,  acted  in  good  faith,  but 
without  any  inquiry,  except  from  Cleary,  to  ascertain  the  tatter's  au- 
thority. The  question  submitted  for  decision  is  whether  the  plaintiff 
is  entitled  to  recover  from  the  defendant  the  advance  payments  of 
rent  above  stated,  together  with  interest  from  the  time  the  several  in- 
stallments fell  due,  or  whether  the  payment  by  defendant  to  Cleary 
relieves  him  from  any  further  payment. 

[1, 2]  I  am  of  the  opinion  that  the  plaintiff  is  entitled  to  recover. 
Cleary  had  no  real  or  apparent  authority  from  Mrs.  Reed  to  discount 
or  accept  payment  of  any  installment  before  it  became  due.  The  de- 
fendant knew  the  terms  of  the  lease,  and  that  it  provided  for  the 
payment  of  the  monthly  installments  on  the  last  day  of  eacli  month, 
and  in  the  lease  he  agreed  to  pay  the  rent  "at  the  times  and  in  the 
manner  hereinabove  provided."  The  fact  that  Cleary  had  executed  the 
lease  as  agent  for  Mrs.  Reed  conferred  upon  him  no  authori^  to 
thereafter  change  its  terms.  As  was  said  in  Smith  v.  Kidd,  68  N. 
Y.  130,  23  Am.  Rei>.  157: 

"No  authority  to  change  the  terms  of  tho  rnntiact  can  lie  Implied  from  thf 
fact  that  it  was  origiiiallir  made  tlirougb  tbe  attorney,  and  tliere  is  no  evidence 
in  this  case  of  any  sack  authority.** 

[3]  The  defendant,  as  said,  knew  the  terms  of  the  lease,  and  when 
he  paid  in  a  manner  different  from  therein  provided  he  was  bound 
to  know  the  authority  of  Cleary  to  receive  the  sum  paid ;  otherwise, 
he  paid  at  his  peril.  The  general  rule  is  that  a  party  dealing  with 
an  agent  must  ascertain  the  txttnt  of  the  powers  delegated  to  him,  and 
"must  abide  by  the 'consequences  if  he  transc^ids  them."  Porges  v. 
U.  S.  Mortgage  &  Trust  Co..  203  N.  Y.  181,  96  N.  E.  424;  Craighead 
V.  Peterson,  72  N.  Y.  279,  28  Am.  Rep.  150. 

[4 J  While  Cleary  had  authority  to  execute  the  lease  and  receive 
pajrment  of  the  rent  in  the  manner  therein  provided,  he  had  no  actual 
or  implied  authority  to  receive  it  in  advance  at  any  other  time  or  man- 
ner than  as  stated  in  the  lease.  Story  on  Agency  (9th  Ed.)  §  98 ;  Clark 
&  Slgrles  on  Agency,  §  277.  The  court,  speaking  of  advance  payments 
to  an  agent,  in  Doubleday  v*  Kress,  50  N.  Y.  410,  10  Am.  Rep.  502, 
said: 

"Nor  caa  the  agent  receive  pay  otherwise  than  according  to  the  terras  of 
tlas  oWigitioin.  IX  the  debtor  pay  before  due  the  principal,  the  payee  is  not 
boimd.** 
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And  in  Smith  t.  IQdd,  supra: 

"Even  though  an  agent  have  authority  to  receive  payment  of  •&  cbligAtlOB, 
tblB  doee  not  autborUe  liim  to  raoetve  it  before  it  ii  due^'* 

See,  also,  Schermerhorn  v.  Fariey,  58  Hun,  663, 11  N.  Y.  Stt^  466. 

[5]  CIeary*s  authority  to  receive  the  payments  in  question,  of 
course,  could  not  be  established  by  showing  prior  similar  transactions, 
without  showing  that  Mrs.  Reed  had  knowledge  of  them.  Bickford  v. 
Menier,  107  N.  Y.  490,  14  N.  £.  438;  Baldwin  v.  Burrows,  47  N.  Y. 
199, 

My  conclusion,  therefore,  is  that  the  plaintiff  is  entitled  to  judgment 
against  the  defendant  for  the  sum  of  $2,333.33,  being  the  rent  for  the 
months  of  December,  1909,  January,  February,  March,  April,  May, 
and  June,  1910,  together  with  interest  on  each  installment  from  the 
time  the  same  became  due.  AH  concur. 

(79  Hiac  B«p.  28.)  '■■ 

PINKELSTEIN  v.  SELWITZ. 

(Supreme  Court,  Appellate  Term,  First  Department   January  9,  1918.) 

L  Bales  (|  418*) — Bbeach  by  Seller— Mkasure  of  Damages. 

Where  a  manufacturer  contracts  to  manufacture  and  deliver  mercban* 
dise,  knowing  that  the  purchaser  has  placed  orders  to  resell,  the  measure 
of  damages  for  a  breach  by  the  manufacturer  is  the  difference  between 
the  market  price  at  the  time  and  place  of  delivery  and  the  agreed  price, 
if  the  goods  are  obtainable  in  the  market,  and,  if  not,  then  the  difference 
between  tlie  contract  price  and  the  price  at  which  the  purchaser  placed  his 
orders  for  a  resale,  less  tkis  expense  saved  from  the  contract  not  being  car- 
ried out 

[Ed.  Note.— For  otber  eases,  see  Sales,  (3ent.  Die  ff  U74-120!l;  Dec. 
Dig.  §  418.*] 

2.  Sales  (|  416*) — ^BvinENCE— Pleading. 

Where,  In  an  action  for  breach  of  a  contract  to  manufacture  and  deliver 
merchandise  bought  for  resale,  the  complaint  stated  a  cause  of  action, 
It  was  error  to  exclude  plaintiff's  evidence  that  he  endeavored  to  buy  goods 
of  the  character  contracted  for  in  the  open  market,  though  the  complaint 
did  not  state  the  measure  of  damages  to  wlUcb  audi  svidenos  wonU  be 
pertinent. 

[Ed.  Note.— BNir  other  cases,  see  Sales.  Cent  Dig.  ||  1171,  1172;  Dee. 

Dip  §  416.*] 

8.  Sales  (S  418*) — ^Bbsach— Damages. 

In  an  action  for  breach  of  a  contract  to  manufacture  and  deliver  mer- 
diandise  bought  for  resale,  the  purchaser  is  entitled  as  general  damages 
to  the  difference  between  the  market  price  at  the  time  and  place  of  deliv- 
ery and  the  price  at  which  defendant  agreed  to  sell,  though  be  fails  to 
prove  special  damages. 

[Ed.  Note.— For  other  cases,  see  Salea,  Cent  Dig.  H  U74-iaQl;  Dec 

Dig.  f  418.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Irving  Finkelstein  against  Abraham  Selwitz.  From  a 
judgment  dismissing  tiie  complaint,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  December  term,  1912,  before  SEABURY,  GUY,  and  G£R- 
ARD,  JJ.  

TtT  Ttliirr  rim  tii  wmt  nyU  i  I  ti  r-  In  Tiir  i  nm  rifi  itllT  tn  tetn  a  llip'r  liifleisi 
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House,  Grossman  &  Vorhaus,  of  New  York  City  (Charles  Goldzier 
and  Gerald  B.  Rosoiheim,  both  of  New  York  City,  of  ootmsd),  for  ap- 
pellant. 

Louis  Nahemow,  of  New  York  City  (Max  D.  Steuer  and  Julian  Ar- 
thur Leve,  both  of  New  York  City,  of  counsel),  for  respondent 

GERARD,  T.  The  complaint  alleges  that  on  or  about  October  19, 
1910,  in  consideratk>n  of  the  agreement  on  the  part  of  the  plaintiff  to 
pay  the  sum  of  $6.75  for  cadi  garment,  the  defendant  promised  and 
agreed  with  plaintiff  to  manufacture  for  him  585  ladies'  coats  and  to 
make  delivery  at  certain  specified  times,  that  the  plaintiff  at  the  time 
of  the  making  of  such  contract  had  orders  for  such  merchandise  at  a 
price  on  which  he  would  have  realized  a  profit  of  about  $2,000,  and 
that  he  had  informed  the  defendant  of  the  fact  that  he  had  such  orders 
and  would  realize  such  profits,  and  that  said  agreement  was  made  in 
view  of  such  orders  and  such  anticipated  profits ;  and  the  plaintiff  al- 
leged that,  by  the  failure  of  the  defendant  to  perform,  the  plaintiff  lost 
the  profits  which  would  have  been  realized  as  aforesaid,  and  sustained 
injury  to  his  damage  in  the  sum  of  $2,000,  and  demanded  judgment  for 
the  sum  of  $2,000  and  costs.  At  the  oondusion  of  the  plaintiff's  case, 
defendant  moved  to  dismiss  the  complaint,  on  the  ground  "that  plaintiff 
lias  wlu^y  failed  to  establish  any  measure  of  damages" ;  and  this  mo< 
tion  was  granted,  after  plaintiff  had  asked  fcave  to  go  to  the  jury  on 
the  question  of  damages  sustained  by  the  plaintiff. 

[  1  ]  Upon  the  breach  by  a  manufacturer  of  a  contract  to  manufacture 
and  deliver  merchandise,  where  the  manufacturer  is  advised  at  the 
time  when  the  contract  it  made  that  the  purdiaser  has  placed  orders 
to  resell  the  merchandise,  and  the  contract  was  made  in  view  thereof, 
the  measure  of  damages  is  the  difference  between  the  market  price  at 
the  time  and  place  of  delivery  and  the  price  at  which  the  manufacturer 
agreed  to  sell  and  deliver  the  goods,  if  the  goods  are  obtainable  in  the 
market,  and,  if  not,  then  the  difference  between  the  contract  price  and 
the  price  at  which  the  purchaser  had  placed  his  orders  for  a  resale, 
less  his  expense  in  carrying  out  tiie  contract  Ideal  Wrench  Co.  v. 
Garvin  Machine  Co.,  92  App.  Div.  187,  87  N.  Y.  Supp.  41,  aflirmed 
181  N.  Y.  573,  74  N.  E.  1118;  Lowenstein  v.  Hargraves  Mills,  141 
App.  Div.  232,  125  N.  Y.  Supp.  1090. 

[2,  3]  The  learned  court  below  excluded  testimony  offered  by  plain- 
tiff tending  to  show  that  the  plaintiff  had  endeavored  to  buy  goods  of 
the  character  contracted  for  in  the  open  market  Even  if  the  plaintiff 
failed  to  prove  special  damage,  he  was  entitled  to  recover  as  general 
damage  the  difference  between  the  market  price  at  the  time  and  place 
of  delivery  and  the  price  at  which  the  defendant  agreed  to  sell  and 
deliver  the  goods. 

W'e  think  that  the  complaint  here  contained  sufHcicnt  alleviations  of 
general  damage;  but,  even  if  it  did  not,  if  the  complaint  stated  facts 
that  constituted  a  cause  of  action,  the  evidence  should  not  have  beoi 
excluded,  although  plaintiff  specified  only  items  of  damage  to  which 
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he  was  entitled.  As  was  said  in  Col  rick  v,  Swinburne,  105  N.  Y.  503, 

at  page  507,  12  N.  E.  427,  at  page  428 : 

"The  complaint  was  sufliciently  specific  to  authorize  tbe  recovery  of  what- 
ever legal  dama^  were  recoverable  for  the  wrong.  •  •  •  The  comi»lai»t 
averred  a  legal  wroDC  and  a  resulting  pecuniary  Injury,  and  It  M  as  competent 
for  the  court,  under  the  coraplalnt.  to  adjust  the  recovery  upon  tlio  true  basis." 
"It  is  not  uiuterial  that  the  plaintiff  did  not  demand  the  precise  damage  to 
wMch  he  was  entitled,  or  tbat  lie  adatook  tlie  tme  rule  of  damages  in  his 
eomplaint'* 

See,  also,  Coppola  v.  Kraushaar,  102  App.  Div.  306, 92  N.  Y.  Supp. 

436. 

The  judgment  appealed  from  must  be  reversed,  and  a  new  trial  or- 
dered, witli  costs  to  appellant  to  abide  tbe  event«  All  concur. 


SmTH  et  aL  T.  SMITH. 
(Sapreme  Cmtt,  AppeHate  DlTiaion,  Second  Department  December  80^  IMS.) 

1.  PBBPETumis  (I  4*>— Trusts. 

Where  a  testator  devised  Ills  estate  In  trust  for  five  years,  to  be  dis- 
tributed at  the  end  of  that  time,  one-third  to  his  wife  and  the  remain- 
ing two-thirds  between  his  three  children,  with  the  provision  that  should 
any  of  them  die  before  time  of  distribution,  then  their  share  should 
descend  to  their  lawful  issue.  If  any,  but  if  none,  should  go  to  tbe  sur- 
vivors, the  trust  estate  is  invalid,  because  not  certain  to  vest  in  interest 
within  a  life  or  two  lives  in  being;  It  being  tbe  apparent  Intention  of 
the  testator  to  fix  an  absolute  period  of  five  years,  not  measnred  by  • 
any  life,  during  wliich  distribution  shall  be  postponed. 

(Ed.  Note.~For  other  cases,  see  Perpetuities,  Gent  Dig.  H  4-M;  Dec 
Dig.  i  4.«] 

2.  Wills  (§  4."0*) — Consthitctiox— Rules. 

While  a  will  must  be  construed,  It  possible,  so  as  to  render  it  valid, 
yet  tbe  intent  of  tb»  testator,  wben  aseertaSnedp  controls. 

[Ed.  Note.— For  otber  cases,  see  WUla,  Cent  Dig.  H  952,  95B»  9S7; 

Dec.  Dig.  §  409*] 

8).  Wills  (S  €>S'<*) — Constkuctton — Trusts — Invalidity. 

Where  te^^tator  devised  his  property  In  trust  for  live  years,  then  to  be 
distributed,  one-tbird  to  his  wife  and  tbe  remainder  to  be  divided  be- 
tween hl-s  clnldreu.  the  share  of  any  child  dyin;:  to  descend  to  her  law- 
ful issue,  if  any,  and  if  none,  then  to  tbe  survivors,  tbe  trust  being  in- 
valid, tbe  trust  term  oonid  not  be  disregarded,  and  the  estate  distributed 
immediatelj-.  as  it  would  cut  off  the  ultimate  Hmltation  to  surviviug 
ciiiidren  and  the  widow,  and  such  contingent  iimitutiuus  cannot  survive 
the  failure  of  the  trust  but  the  estate  must  be  distributed  In  accordance 
with  the  law  as  to  states  of  persons  dying  intestate. 

[Kd.  Note.— For  other  cases,  see  WiU^  Cent  Dig.  |  1574;  Dec  Dig.  | 

6S8.*] 

Burr,  J.,  dissenting. 

Submission  of  controversy  by  Evelyn  Woodford  Smitli  and  others 
against  Evelyn  V.  Smith,  individually  and  as  executrix  of  Orlando 
J.  Smith.   Judgment  for  plaintiffs. 

•F«r  other  caitu  ■««  s«m«  lopic  a  |  MUauKX  in  Dec.  ft  Am.  Digs.  IStQl  to  data,  ft  Hep  r  IndexM 
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Subniission  of  controversy  on  agreed  statement  of  facts,  under 
sections  1279-1281  of  the  Code  of  Civil  Procedure.  This  submisstoii 
presents  for  consideration  articles  3  and  4  of  the  last  will  and  testa- 
ment of  Orlando  J.  Smith,  deceased,  which  are  as  follows : 

"Third- — ii«reliy  give,  devise  and  bequeath  unto  my  wife.  Evelyn  V. 
Smith,  and  unto  my  hrother-in-law.  Jpsse  Holdoni.  all  of  the  real  estate, 
Rtoclvs,  bonds,  securities  and  other  personal  property,  except  the  household 
fornlture  and  property  beiueatbed  to  my  wife  under  tbe  preceding  clause 
of  this  my  will  owned  by  me  at  the  time  of  my  decease  or  to  which  I  may 
be  euutled,  to  have  and  to  hold  the  same  upon  the  trusts  and  for  the  uses 
hereinafter  ocpressed  and  not  otherwise. 

•"Jo  take  possession  of  all  my  real  and  personal  estate  and  to  collect  all 
the  Income  thereof  aad  to  pay  all  taxes  and  other  necessary  and  lawful 
charges  at  any  time  restlngr  tiiereoii ;  to  make  and  ocecnte  leasee  of  my  real 
estate  for  such  term."?  not  oxceedinf?  five  years  and  upon  such  rentals  as  my 
»aid  trustees  may,  from  time  to  time,  deem  for  the  best  Interests  of  the 
tmst  estate  with  full  power  to  sell  any  of  my  real  or  personal  property,  at 
8uch  times  and  upon  such  tfM-nis  as  my  said  trustees  shall  deem  adefiuate  and 
witli  lll^e  full  power  to  make,  execute  and  deliver  all  contracts,  deeds  and  ac- 
quittances by  parol  or  ondw  seal  neceeeair  to  Test  title  to  any  of  such  real 
or  personal  estate  in  the  purchaser  or  purcliasers  thereof. 

**1  direct  my  said  trustees  to  re-invest  all  of  the  proceeds  of  any  sales  from 
time  to  time  of  any  of  the  tmst  property  so  that  the  corpns  hereof,  during 
Tlie  contJntiance  of  said  trust,  shall,  as  near  as  practicablp.  be  kept  Intact 
and  income  producing  and  that  no  part  thereof  shall,  during  that  time,  be 
expended  nnlees  conditions  not  now  foreseen  may  render  it  necessary  to  in> 
tn-ntli  thereon  for  t!u»  necessary  siipport  of  my  said  wife  and  my  <dllldren, 
Courtlaud,  Evelyn  Woodford  and  Mabel  Follin  Smith. 

"I  direct  that  the  net  income  from  all  of  my  estate,  together  with  any  In- 
vestment thereof,  which  may  be  made  from  time  to  time,  shall  be  paid  to  my 
wife  Evelyn  \.  Smith,  during  the  continuance  of  the  trust  hereby  created,  out 
of  which  she  shall  not  only  bupport  and  maintain  herself,  but  also  our  three 
children  aforesaid, 

'The  trust  created  by  this  daose  of  my  will  shall  cease  and  determine  at 
the  expiration  of  five  years  from  the  date  of  my  death. 

"Fourth. — 1  hereby  direct  that  all  of  the  real  estate  and  personal  property 
held  in  trust  in  vlrttie  of  the  third  clause  of  this  my  will  shall,  at  the  expira- 
tion of  five  years,  from  the  Lime  of  my  decease,  be  distributed  as  follows: 

**Une-thlrd  thereof  to  my  said  wife,  Evelyn  V.  Smith,  and  the  remaining 
two-thirds  thereof,  in  equal  parts  share  and  slinro  aliko.  Ix^twoen  my  three 
children,  Evelyn  Woodford  Smith,  CourUand  Smitli.  and  Mabel  Follin  Smith 
as  an  Indefeasible  and  absolute  estate  of  inheritance  and  I  do  hereby  gbre, 
devise  and  bequeath  the  same  to  them  and  each  of  them  accordingly, 

"Should  any  of  my  said  three  children  or  my  said  wife,  Evelyn  V.  Smith, 
dwrt  this  Ufe  before  the  time  of  dlstrlbotioii,  fiien  the  Share  and  part  of 
my  estate  devised  and  bequeathed  to  my  said  children  as  shall  so  die.  shall 
descend  to  the  lawful  issue  of  those  of  my  children  so  dying  in  equal  parts 
If  more  than  one  child,  if  only  one  thn  tbe  whole  diereof  to  sadi  one  ^Id, 
and  should  either  of  my  said  children  die  before  such  time  without  leavlnp 
lawful  issue  her,  him  or  them  surviving,  then  such  estate  and  property  shall 
▼est  in  and  be  dettyersd  and  is  hereby  granted  to  the  sunrlTors,  indndlng  my 
said  wife,  Evelyn  V.  Smith,  If  she  be  then  living,  in  equal  parts  and  In  the 
event  of  the  death  of  my  said  wife,  Evelyn  V.  Smith,  before  the  period  of 
dlstnbntlon  aforesaid,  thai  the  siiare  of  my  estate  then  distEibutaUe  to  hsr 
but  for  her  death  shall  ;^o  to  and  be  divided  amongst  my  dlildien  or  the 
survivor  of  them,  In  equal  parts,  share  and  share  alike. 

**Or,  if  only  one  of  my  said  eUldren,  or  my  wife  surriye  the  five  year 
trust  period,  then  the  whole  of  said  estate  and  pcoperty  shall  vest  in  aad  bs 
delivered  to  such  sole  survtvor." 
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Amed  before  HIRSCHBERG,  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

Bdward  Brace  HiU,  of  New  York  City  (Walter  H.  Pollak,  of  Nevr 
York  City,  on  the  brief),  for  plaintiffs. 
Lyle  Bvans  Mahan,  of  New  York  City,  for  defendant 

RICH,  J.  The  plaintiffs  are  the  children  of  the  testator,  and  the 
defendant  is  his  widow,  and  sole  executrix  and  trustee  under  his  will. 
The  plaintiffs  contend  that  the  trust  attempted  to  be  credited  is  in- 
valid, as  suspending  the  power  of  alienation  for  a  period  not  measured 
by  one  or  two  lives  in  being  at  the  death  of  the  testator;  that  the 
contingent  limitations  over  at  the  end  of  the  trust  period  of  five  years 
to  issue  or  survivors  fail  for  the  same  reasons;  that  the  contingent 
limitations  to  the  wife  and  children  cannot  stand,  because  not  certahi 
to  vest  in  interest  within  a  life  or  two  lives  in  being-  at  the  time  of 
the  death  of  the  testator;  and  that  the  contingent  limitations  to  the 
wife  and  children,  if  they  survive  the  five-year  term,  cannot  stand 
without  the  estates  that  precede  and  follow  them. 

[1,  2]  If  the  proper  constraction  to  be  placed'  upon  the  language 
used  by  the  testator,  considered  in  connection  with  his  intent,  whidi 
must  be  gathered  from  the  whole  scheme  of  the  distribution  of  his  es- 
tate, creates  an  absolute  trust  period  of  five  years,  and  is  not  measured 
by  any  life  or  two  lives  in  being  at  the  time  of  his  death,  the  trust  is 
invalid,  and  plaintiffs'  contention  must  be  sustained,  unless,  as  defend- 
ant aigues,  tile  term  during  which  distribution  of  the  estate  is  post- 
poned may  be  disregarded,  and  the  estate  distributed  immediately  in 
accordance  with  the  provisions  of  the  will. 

Under  the  well-settled  law  of  this  state,  the  will  must,  if  possible, 
be  so  construed  as  to  render  it  valid,  and  effect  must  be  given  to  the 
intention  of  the  testator,  when  ascertained.  I  think  it  was  the  inten- 
tion of  the  testator  that  the  income  of  his  residuary  estate,  and,  if 
subsequent  conditions  (not  foreseen)  rendered  it  necessary,  the  prin- 
cipal, should,  for  the  full  term  of  five  years,  be  devoted  to  the  support 
and  maintenance  of  his  wife  and  three  children,  and  that  if  any  of 
them  survived  that  term  the  trust  should  continue ;  that  it  should  not 
be  terminated  before  the  expiration  of  five  years,  unless  the  wife  and 
all  of  his  children  should  die  during  that  time.  There  is  no  specific 
limitation  of  the  five-year  term  upon  a  life  or  two  lives  in  being  at 
his  death  ;  but,  upon  the  contrary,  his  language  and  the  scheme  of 
distribution  establish,  I  think,  that  the  testator  did  not  intend  such 
a  limitation. 

The  entire  residue,  both  real  and  ^rsonal,  is  to  be  kept  intact,  un- 
less unforeseen  conditions  rendeied  it  necessary  to  use  principal,  the 

net  income  paid  to  the  wife  during  the  continuance  of  the  trust,  to 
be  used  for  her  support  and  that  of  her  three  children,  the  survivor 
or  survivors.  It  is  directed  that  the  trust  shall  cease  and  determine 
at  the  escpiration  of  five  years  from  his  death,  and  it  is  dear,  I  think, 
that  he  intended  that  it  should  not  be  terminated  until  that  time,  and 
that  in  the  event  of  the  death  of  his  wife  or  any  of  the  children  the 
trust  is  nevertheless  to  continue  for  five  years. 
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It  is  difficult  to  conceive  of  language  which  would  more  clearly  in- 
dicate the  testator's  intent  that  distribution  should  not  be  had  of  his 
entire  estate  until  the  expiration  of  five  years  after  his  death,  irrespec- 
tive of  who  or  how  many  of  his  cestui  que  trusts  might  die  during 
such  trust  period.  Until  the  expiration  of  five  years,  all  of  the  re- 
mainders are  contingent  only ;  the  survivors  of  the  cestui  que  trusts 
then,  and  not  tmtil  then,  are  vested  with  "an  indefeasible  and  absolute 
estate  of  inheritance."  The  vesting  in  interest  as  well  as  the  vesting 
in  possession  is  postponed  until  the  expiration  of  the  five-year  period, 
and  until  such  time  it  could  not  be  determined  who  would  be  entixlcd 
to  the  residuary  estate, 

[3]  The  contention  of  defendant  that  the  trust  term  should  be  dis- 
regarded and  the  estate  distributed  immediately  cannot  be  sustained. 
Such  a  disposition  would  cut  off  the  ultimate  limitations  to  surviving 
children,  their  issues,  and  the  widow,  contrary  to  the  testator's  clearly 
expressed  intent  that  neither  widow  nor  child  should  liave  any  portion 
of  the  residuary  estate,  unless  the  same  should  be  necessary  for  their 
support  during  the  trust  period.  The  contingent  limitations  cannot 
survive  the  failure  of  the  rest  of  the  instrument,  and  the  residuary 
estate,  real  and  personal,  must  be  distributed  in  accordance  with  the 
provisions  of  the  Decedent  Estates  Law  relating  to  the  inheritance 


Judgment  may  he  entered  accordingly. 
.  HIRSCHBERG,  THOMAS,  and  CARR,  JJ.,  concur. 

BURR,  J.  I  dissent,  and  think  that  there  is  a  construction  possible 
which  will  save  this  will,  and,  if  so,  such  construction  should  be 
adopted. 

The  purpose  of  the  trust  is  to  pay  the  income  to  testator's  wife, 
Evelyn  V.  Smith,  during  the  continuance  of  the  trust  hereby  created, 
out  of  which  she  shall  not  only  support  and  maintain  herself,  but  also 
the  testator's  three  children  named.  No  trust  can  survive  the  purpose 
of  its  creation.  If  Mrs.  Smith  is  the  sole  beneficiary  of  the  mcome, 
then  it  must  necessarily  terminate  at  her  death;  but  it  may  terminate 
before  that  time,  to  wit,  at  the  expiration  of  five  years.  A  trust  for  life, 
which  may  be  terminated  at  some  definite  period  within  that  life,  is 
valid.  Provost  v.  Provost,  70  N.  Y.  141 ;  Kahn  v.  Tierney,  135  App. 
Div.  897,  120  N.  Y.  Supp.  663,  affirmed  201  N.  Y.  516,  94  N.  E.  1095. 
It  does  not  seem  to  me  that  the  trust  could  be  construed  as  a  trust 
in  any  sense  for  the  benefit  of  the  children,  and  that  the  clause  with 
reference  to  the  children's  support  out  of  the  income  was  simply  by 
way  of  relieving  the  mother  from  her  legal  obligation  to  support  them 
out  of  her  own  estate.  There  is  no  direction  that  the  income  shall 
be  divided  equally  among  them,  and  there  is  no  direction  that,  in  the 
event  of  the  death  of  one  or  more,  the  remaining  income  shall  be  paid 
to  the  survivors.  I  think  this  view  is  confirmed  by  the  direction  for 
the  distribution  of  the  corpus  of  the  estate. 

The  first  disposition  provided  is,  one-third  of  such  corpus  to  his 
wife,  Evelyn  V.  Smith,  and  the  remaining  two-thirds  in  equal  parts 
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to  each  of  his  three  children,  specifically  named  by  him;  that  is,  two- 
ninths  each.  Although  this  division  is  directed  to  be  made  at  the  end 

of  five  years,  necessarily,  to  be  accurately  accomplished,  both  Mrs. 
Smith  and  all  of  the  children  must  be  then  living.  What  happens 
if  Mrs.  Smith  dies?  The  will  says,  in  the  event  of  the  death  of  his 
wife  before  the  period  of  distribution  aforesaid,  then  (that  is,  at  her 
death)  the  share  of  his  estate  distributable  to  her  but  for  her  death 
(that  is,  one-third  thereof)  shall  go  to  and  be  divided  among  his  chil- 
dren, or  the  survivor  of  them,  in  equal  parts,  share  and  snare  alike. 
What  is  to  become  of  the  other  two-thirds?.  There  is  no  provision 
for  continuing  the  trust  estate  as  to  that,  for  there  is  no  direction  to 
pay  the  income  to  any  one  but  testator's  wife,  and  therefore,  whether 
the  five-year  period  has  expired  or  not,  the  remaining  two-tliirds  be- 
comes immediately  distributable  among  the  three  children,  if  they  are 
then  living.  The  death  of  one  or  more  of  the  children  during  the 
five-year  period  would  not  terminate  the  trust,  but  the  income  would 
still  be  paid  to  Mrs.  Smith  during  her  life,  or  until  the  expiration  of 
the  five  years.  As  to  tlie  corpus  of  the  estate,  should  one  or  more  of 
the  children  die  during  Mrs.  Smith's  life  and  before  the  termination 
of  the  five-year  period,  leaving  issue,  then,  at  the  time  of  distribution, 
the  share  of  the  one  so  d}-ing  would  go  to  such  issue,  and  if  either  of 
such  diildren  should  die  during  Mrs.  Smith's  life,  or  before  the  five-* 
year  period  of  distribution,  without  leaving  lawful  issue,  then,  when 
the  estate  was  distributed,  it  would  go  to  the  survivors. 

The  only  possible  sentence  that  could  cast  doubt  upon  this  construc- 
tion is  this : 

"Or,  If  only  one  of  my  said  children,  or  my  wife  survive  the  five-year  trust 
period,  th*  n  the  whole  of  said  estate  and  property  shall  vest  in  and  be  de> 
Uvered  to  such  sole  surriTor." 

If  testator's  wife  were  the  sole  survivor  of  the  five-year  trust  pe- 
riod, as  I  have  pointed  out,  the  will  would  be  a  valid  one,  since  the 

period  of  distribution  was  reached  during  her  life.  But,  suppose  that 
Mrs.  Smith  and  all  but  one  of  the  children  die  during  the  five-year 
period,  Mrs.  Smith  being  the  last  one  so  to. die;  is  the  trust  estate  still 
continued  until  the  expiration  of  five  years?  I  think  not:  First,  be- 
cause  there  is  no  provision  to  pay  the  income  to  any  one  after  her 
death;  second,  because  at  least  as  to  one-third  part  thereof,  by  ex- 
press provision  of  the  will,  tlie  corpus  becomes  immediately  distribut- 
able upon  her  death. 

There  being  no  intermediate  trust  estate  as  to  the  remaining  two- 
thirds,  the  will  migiit  be  construed  as  though  it  read: 

"if  my  wile  dies  during  the  five-year  period,  leaving  one  child  only  8ur> 
Tiving  her,  then,  at  the  end  of  five  years,  I  glTS  two-thirds  of  the  estate  to 
such  chUd." 

Hut,  there  being  no  intermediate  estate,  the  time  for  the  devise  to 
take  effect  would  be  anticipated,  and,  notwithstanding  the  five>year 
period  had  not  expired,  the  remaining  two-thirds  of  the  estate  would 
be  immediately  distributable. 
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SIOTH  T.  WESTERN  PAO.  RT.  00. 

(Suprems  Ooort  AppellAte  DiTiskm,  Flnt  Deputmeiit  December  20,  1912.) 

1.  Limitation  of  Actjons  (§  46*) — Time  of  Accrual — Bboksb's  Commissions. 

A  bond  broker's  cause  of  action  for  conimfsslone  tw  procuring  purchas- 
ers for  first  mortpuuo  bonds  accrued  when  the  corporation  executed  Its 
mortgage,  pursuant  to  the  acceptance  of  tlie  purchasers,  procured,  by 
the  broker,  of  the  oiler  to  eeU. 

fEd.  Note— For  other  cases,  eee  limltatioii  of  Aetloina,  Gent  Dlg/H 

240-253 ;  Dec.  Dig.  8  46.*1 

2.  Limitation  or  Actions  (S  46*) — Commissions  of  Bbokebs — Time  of  Ac- 

OBUAL. 

A  broker*."?  commlBsIons  become  due  upon  the  acceptance  by  his  em- 
ployers of  purchasers  produced  by  him  ready,  willing,  and  able  to  per- 
fbnn  apon  tlie  preecrlbed  terme. 

[Ed.  Note.— For  other  caeee,  eee  Limitation  of  Actions,  Oent  Dig.  ii 

240-253;  Dec  Dig.  S  40.*] 

8.  Limitation  of  Actions  (|  2*)— Piebsons  Entitlbo  to  Plead— Fobuom 
cobpokattons. 

Code  riv.  Proc.  S  390,  provides  that  where  a  cause  of  action,  not  lu- 
yolving  realty,  accrues  against  a  nonresident,  an  action  cannot  be  brought 
thereon  in  the  state  after  the  time  limited  by  the  taws  of  bis  residence  for 
brinjnng  a  like  action,  except  by  a  resident  and  In  one  of  the  follow1n'4 
cases ;  that  is,  where  the  action  originally  accrued  in  favor  of  a  resi- 
dent, etc.  Section  401  provides  that  if,  when  a  cauee  of  action  accrues 
against  a  person,  lie  Is  out  of  the  state.  It  may  be  conimfiircd  witliin 
the  time  limited  after  his  return,  and  if,  after  an  action  has  accrued 
against  e  person,  be  leaves  the  state  and  remains  absent  for  one  year  or 
raor<\  his  absenre  is  not  a  part  of  the  period  of  limitation.  Jfrlrl,  tliat 
a  foreign  corporation,  sued  by  a  nonresident  on  contract  for  broker's 
commissions,  may  plead  tte  statute  of  limitations  of  the  state  of  Its 
domicile. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  H 
4^;  Dec.  Dig,  S  2.»] 

4.  COBFOBATIOKS  (8  668*) — SERVICE  OF  PbOCESS — FoBEION  CORPORATIONS. 

Service  of  inor<'ss  iii)on  an  officer  or  director  of  a  foreign  corporation 
casually  within  the  state  gives  the  court  jurisdiction  of  such  corpora- 
tion. 

[Ed.  Note.— For  other  cases,  see  Oorpozstlons^  Cent.  Dig.  U  2003,  2000- 
2027;  Dec.  Dig.  f  06&*] 

Appeal  f ram  Trial  Term,  New  York  County. 
Acticm  by  Charles  £.  W.  Smith  against  the  Western  Pacific  Rail- 
way Company.   From  a  judgment  dismissing  the  complaint,  plaintiff 

appeals.  Affirmed. 

See,  also.  144  App.  Div.  936.  129  N.  Y.  Supp.  1146. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  CLARKE, 
SCOTT,  and  MILLER,  JJ. 

Herrick,  Breckinridge,  Carney  &  Sloane  (D.  Cady  Herrick,  o£  New 
York  City,  of  counsel),  for  appellant. 

Byrne  &  Cutcheon,  of  New  York  City  (F.  W.  M.  Cutcheon,  of 

New  York  City,  of  coimsel,  and  James  Byrne  and  I^arrison  Twe^, 
botli  of  New  York  City,  on  the  brief),  for  respondent. 

•For  other  cases  see  same  topic  A  |  mumbbb  In  I>oc  *  Am.  Dlgi.  1907  to  tfat«i,  ft  Rop'r  ladoxM 

139N.Y.S.— 9 


Digitized  by  Google 


130 


138  NBW  YORK  8UPPLBMBMT 


(Sup.  OL 


CLARKE,  J.  The  action  is  to  recover  $1,244,900  and  interest, 
which  the  plaintiff  claims  by  virtue  of  an  oral  contract  with  defend- 
ant as  commissions,  in  consideration  of  alleged  services  in  assisting 
to  market  the  first  mortgage  bonds  of  the  defendant.  Plaititift  a 
bond  broker,  a  resident  of  New  Jersey,  and  the  defendant  is  a  for- 
eign corporation,  organized  and  existing  under  the  laws  of  the  state 
of  .California.  The  first  cause  of  action  set  up  in  the  complaint  is 
upon  an  agreement  to  pay  a  sum  of  money  equal  to  2%  per  centum 
of  the  par  value  of  $50,000,000  of  bonds;  and  the  second  cause  of 
action  is  for  the  same  amount  upon  the  same  transaction,  but  is  upon 
a  quantum  meruit. 

The  defendant  sets  up,  inter  alia,  as  a  defense  in  bar,  the  California 
statute  of  limitations.  The  Special  Term,  by  order,  directed  tlie  sep- 
arate tjM  of  the  plea  in  bar,  and  pursuant  thereto  the  trial  of  said 
issue  was  had  at  the  Trial  Term,  a  jury  being  waived.  The  learned 
court  found  as  matters  of  fact:  That  this  action  and  the  causes  of 
action  alleged  in  the  complaint  are  upon  alleged  contracts  and  obliga- 
tions founded  upon  alleged  agreements  made  and  entered  into  in  July, 
1904,  in  the  state  of  New  York.  From  prior  to  the  time  at  which  the 
.  plaintiff's  claims,  alleged  contracts,  and  employment,  referred  to  in  the 
complaint,  were  made,  continuously  down  to  a  time  subsequent  to 
the  date  of  the  commencement  of  this  action,  plaintiff  was  not  a 
resident  or  a  citizen  of  the  state  of  New  York.  Defendant  is  not  and 
never  has  been  a  resident  of  the  state  of  New  York,  but  was  and 
is  a  railroad  corporation  organized  under  the  laws  of  the  state  of 
California,  and  is  a  resident  and  citizen  thereof.  That  this  action  was 
commenced  on  the  14th  of  January,  1909,  and  was  not  commenced 
within  two  years  after  the  causes  of  action,  if  any,  alleged  in  the 
complaint,  accrued.  That  at  the  times  mentioned  in  the  complaint 
there  were,  and  ever  since  have  been,  in  force  in  the  state  of  Cal- 
ifornia the  following  statutory  provisions  of  the  Code  of  Civil  Pro- 
cedure thereof: 

"Sec.  312.  Conimenoonu'Ut  of  Civil  Actions. — Civil  notions  without  excei>- 
tlon  can  only  be  commt  nced  within  the  periods  prescribed  In  this  title  after 
the  onnso  of  action  shall  have  flconied  onless  where  In  Special  mtlCT  a  differ* 
eut  liuiiiaUou  Is  prescribed  by  statute." 

**tSec  880.  P^ods  of  limitation  Prescrihed.— Tbe  periods  preaorlbed  for 
tho  oonunencement  of  actions  otiier  than  for  the  reoovery  of  real  ivopaty,  are 
as  follows:" 

**Sec.  838.  Within  two  years:  1.  An  action  upon  a  contrael^  obligation  or 

liability  not  foundod  upon  nn  ln5;trnm(nt  In  writing;  OT  foondod  npou  an  tQ- 
utrumeut  of  writing  executed  out  of  the  state." 

That  more  than  two  years  had  elapsed  subsequent  to  the  time  when 
this  action  or  causes  of  action  alleged  in  the  complaint  accrued,  and 

v,u<l  causes  of  action  were  prior  to  the  commencement  of  this  action 
barred  by  the  statutes  of  the  state  of  California  above  mentioned. 
And,  as  conclusions  of  law,  that  the  causes  of  action  were  barred 
by  the  statute  of  limitations  of  the  state  of  California  and  of  this 
state,  and  tiiat  tlie  defendant  was  eniiiled  to  judgment  dismissing  the 
complaint.  From  the  judgment  entered  thereon  plaintiff  appeals. 
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[1]  The  first  question  presented  is:   When  did  the  causes  of  action 

accrue?    The  complaint  alleges  that: 

"in  about  the  month  of  July,  19<M»  in  the  city  of  New  York,  the  defend- 
ant entered  Into  an  agreement  wttfa  the  plalntlff  to  employ  tbe  plaintiff  to 

assist  the  (IffcTulant  In  the  sale  of  $r)0,r!00.000  par  value  of  the  first  mortgage 
bonds  of  the  defendant  to  be  issued  and  sold  by  the  defendant,  tbe  said  bonds 
to  be  secured  by  ttie  first  mortgage,  bereafter  mentioned ;  and  in  consldera' 
tlon  of  paid  employment,  and  tli<'  promises  of  the  defendant  to  the  plalntffT  In 
this  cause  of  action  hereinafter  bpccilied,  the  plaintiff  in  and  by  said  agree- 
ment promised  to  assist  the  dd!todant  in  devising  plans  to  give  said  bonds  a 
substantial  value,  and  to  assist  said  defondniit  In  seUlng  and  finding  pur- 
chasers for  the  said  bonds,  or  in  finding  persons  or  corporations  through  or 
by  the  asBlatanee  of  whom  pnv^sers  for  said  bonds  conld  be  proeored :  and 
the  defendant  in  said  afrroement  further  promised  that  the  dcffMidant  and  its 
othcers  and  agents  should  and  would  co-operate  with  and  assist  the  plaintiff 
In  proeoring  pnrdiasers  for  the  said  bonds,  all  to  the  end  tiiat  by  the  oo-oper- 
atlon  of  the  eCforts  of  the  plaintiff  and  of  the  defendant,  its  offlfors  niif! 
agents,  and  such  other  persons  or  corporations  as  the  plaintiff  might  lind 
and  procore  the  assistance  ot  the  aald  bonds  shonld  be  sold,  and  open  terms 
satisfactory  to  the  defendant.  And  in  said  ajrreeuient  the  defendant  further 
promised  that  for  and  in  consideration  of  the  services  to  be  rendered  by  the 
plaintiff  as  in  this  paragraph  alleged,  and  If  all  said  bonds  shonld  be  sold 
and  disposed  of  through  or  by  the  assistance  of  the  said  services  of  the  plain- 
tiff, or  tlirough  or  by  the  said  services  and  assistance  of  the  plaintiff  in  co-. 
operation  with  the  SNrTlces  and  efforts  of  the  defendant,  Its  offlcers  and 
aj^ents,  and  snch  other  persons  or  oorpomtlons  as  the  said  plaintiff  might 
tind  and  procure  to  assist  therein,  then  the  defendant  should  and  would  pay 
to  the  plalntlff  a  snm  of  money  equal  to  2^  per  centum  of  the  par  value  of 
said  Ijonds,  to  wit,  2K>  per  centum  of  $50,000,000;  but  it  was  further  agreed 
between  plaintiff  and  defendant,  in  and  by  the  said  agreement,  tliat,  unless 
ail  the  said  bonds  were  so  sold  and  disposed  of,  the  defendant  should  not  htr 
liable  to  the  plaintiff  on  the  said  agreement,  or  for  the  payment  to  the  plain- 
tiff of  any  compensation  or  any  sum  of  money  whatever.  That  *  •  *  the 
plaintiff  In  the  said  city  of  New  York,  and  in  pursuance  and  performance- 
of  the  contract  upon  his  part,  rendered  to  the  defendant  the  services  therein 
mentioned  and  performed  all  the  conditions  of  said  contract  upon  bis  part 
to  be  performed;  and  the  plalntlff  did  find  and  procure,  and  cause  to  be  found! 
and  procured,  and  there  was  found  and  procure<l  by  and  through  the  assist- 
ance and  services  of  the  plaintiff,  purchasers  for  all  of  the  said  first  mort- 
gage bonds  of  the  defendant,  and  amounting  to  $50,000,000  par  value  thereof, 
and  at  a  price  and  upon  terms  satisfactory  to  the  defendant.  On  infurmatlon 
and  t>elief,  that  In  the  said  city  of  New  York  the  defendant  accepted  the  of- 
fer of  the  said  purchasers  so  found  and  procured,  and  sold  all  the  said  bonds 
to  the  said  purchasers;  and  pursuant  thereto,  and  on  or  about  the  23d  day 
of  June,  1905,  and  In  the  said  city  of  New  York,  the  defendant  executed,  ac- 
knowledged, and  delivered  Its  certain  mortgage,  bearing  date  as  of  the  1st 
day  of  September,  lOOo,  to  tlie  Howling  Green  Trust  Comi^any  •  •  •  as 
trustee,  to  secure  an  Issue  of  $50,000,000,  pur  value,  of  its  first  mortgage  5 
per  cent  30-year  gold  Iwuds.  •  •  •  and  the  defendant  thereupon  agree4l 
to  seii  and  did  sell  in  the  city  of  New  York  all  of  the  said  bonds  to  the  said 
purchasers  procured  and  causetl  to  be  procured  by  the  plaintiff,  and  by  and 
through  the  assistance  and  services  of  the  plaiutiCf  as  aforesaid;  and  that 
the  plaintiff  has  duly  performed  nil  the  terms  and  conditions  of  the  said  con- 
tract between  the  plalntilT  and  defendant  to  be  performed  by  or  on  the  part 
of  the  plaintiff.  As  imrtial  payment-s  and  on  account  of  the  money  due  and 
to  become  due  the  plaintiff  under  the  said  contract,  *  *  *  the  defendant 
paid  to  the  plaintiff  at  dlfl^'erent  times  in  and  prior  to  April,  1900,  suras  of 
money  aggregating  $5,100,  but  ttie  said  defendant  has  wholly  failed  and  re- 
flued,  and  still  ftdls  and  refuses,  to  pay  to  tbe  plaintiff  any  other  or  further 
sum  of  money  whatsoever,  and  there  remains  due  and  unpaid  to  the  plaintiff 
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from  the  said  defendant  the  sum  of  $1,244,900.  with  Interest  tbereon  at  6 
per  cent,  per  annum  from  tlie  23d  day  of  June,  1905." 

The  second  cause  of  action  differs  from  the  first  only  in  the  allega- 
tion as  to  the  reasonable  worth  and  value  of  the  services  of  the  plain- 
tiff, and  as  follows: 

"That  the  said  services  so  rendered  to  the  defendant  by  the  plaintiff  as 
aforesaid  were  of  the  value  and  were  reasonably  worth  the  sum  of  $1,250,000, 
which  said  sum  became  due  and  payable  to  the  plalntilf  on  or  before  the  23d 
day  of  June,  1005.'* 

A  letter  was  written  by  the  plaintiff  to  the  defendant,  dated  May 

18.  1906: 

"1  inclose  you  herewith  my  bill  for  services  as  broker  in  tiie  placing  of 
J|>50,U00,000  bonds  of  your  company,  and  would  like  you  to  kindly  Rive  thisj 
matter  immediate  consideration  and  send  me  check  for  the  amount  The  fact 
of  my  employment  and  the  nature  of  the  services  rendered  are  undoubtedly 
within  your  knowledge." 

The  inclosed  bill  was  dated  May  IS,  1906,  and<is  as  follows: 

''Western  Padfle  R.  Oo.  to  Charles  B.  W.  SnAtb,  Dr.  To  nrvicee  as  broker 
In  placing  of  the  issue  of  $50,000,000  of  bonds  of  said  company,  $l,2B0u00O. 
Received  on  account,  $5,100.  Balance  due,  $1,244,900." 

Under  a  stipulation,  and  for  the  purposes  of  the  trial,  the  plaintiff 

offered  in  evidence  a  statement: 

"That  $49,725,000  face  value  of  bonds  secured  by  the  first  mortgage  of  the 
defendant,  dated  as  of  September  1,  1903,  and  mcntaA  Jnne  28,  lOM^  were 

(ielivered  to  ami  paid  for  by  a  syndicate  upon  the  fallowing  dates  and  in  the 
lollowing  amountii,  face  value,  respectively." 

And  there  follow  enumerated  transactions,  the  first  being  June 

29,  1905,  and  the  last  December  17,  1908.    The  stipulation  proceeds: 

"That  the  bonds  above  mentioned  are  $40,725,000  face  value  of  the  bonds 
intended  to  be  referred  to  in  plaintLfTs  complaint  a.s  having  been  sold  as 
therein  stated;  tbat  the  dof(  ndant,  while,  for  the  purposes  of  the  issue  now 
on  trial  only.  It  admits  the  truth  of  the  foregoing  statements,  hereby  objects 
to  tho  reception  thereof,  or  any  thereof,  in  evidence,  upon  the  grounds  that 
the  same  are  Irrelevant  and  immaterial,  and  that  they  are  not  admissible  un- 
der the  pleadings.  That  nothing  contained  herein  shall  be  deemed  to  be  a 
concession  upon  the  part  of  the  defendant  that  any  such  delivery  or  payment 
was  pursuant  to  or  connected  with  any  contract  "r  a^'recnieiit  Ix  twtMMi  the 
plaintiff  and  the  defendant,  or  any  employment  of  the  plaintiff  by  the  de- 
fmdant** 

It  seems  to  me  to  be  dear  that  the  causes  of  action  alleged  in  the 
complaint  must  be  held  to  have  accrued  upon  the  date  stated  therein, 
to  wit,  the  23d  of  June,  1905.  The  allegations  are  that  the  defendant 

accepted  the  offer  of  the  said  purchasers  so  found  and  procured,  and 
sold  all  the  said  bonds  to  the  said  purchasers,  and  pursuant  thereto. 
and  on  or  about  the  23d  day  of  June,  1905,  executed  and  delivered 
its  mortgage,  in  the  first  cause  of  action;  and  in  the  second  cause 
of  action,  that  the  said  services  so  rfcndered  were  worth  $1,250,000, 
which  said  sum  became  due  and  payable  to  the  plaintiff  on  or  about 
the  23d  dav  of  June,  1905. 

[2]  If  tiie  niortj^age  was  made  pursuant  to  the  acceptance  by  the  de- 
fendant of  the  o^er  of  the  purchasers  found  and  procured,  and  to 
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whom  all  the  bonds  were  sold,  as  is  alleged,  why,  then  the  aervices  of 

the  broker  were  completed  and  his  commissions  became  du^  upon  the 
well-settled  doctrine  that  a  broker  has  earned  his  commissions  upon 
acceptance  by  his  employer  of  the  purchasers  produced  by  him  who 
were  ready,  willing,  and  able  to  perform  upon  the  terms  prescribed 
by  the  employer.  That  he  was  of  that  opinion  is  established  by  his 
statement  that  the  sum  became  due  and  payable  on  that  date,  by  his 
claim  of  interest  therefrom,  by  his  allegation  of  part  payment,  and  by 
the  sul  mission  of  his  bill.  The  facts  sought  to  be  established  by  the 
schedule  of  the  bonds  delivered  and  paid  for  by  a  syndicate  at  the  dates 
mentioned,  no  more  affect  the  question  of  when  they  were  sold,  and 
the  right  oif  this  broker  to  recover  his  commissions,  than  does  the  ques- 
tion of  when  real  estate  is  to  be  paid  for  under  a  contract  for  the  pur- 
chase thereof  upon  partial  and  postponed  payments,  or  upon  the  dates 
for  the  collection  of  rentals  upon  long-term  leases,  when  a  real  estate 
broker  sues  for  commissions  in  procuring  the  sale  or  leasing  of  real 
estate.  His  commissions  arc  due  when  his  services  are  rendered — that 
Is,  when  he  has  brought  the  minds  of  the  parties  together  and  the  trans- 
action becomes  a  binding  contract — unless  there  is  a  special  reserva- 
tion in  the  contract  for  the  deferred  payment  of  his  commissions  upon 
expressed  contingencies.  This  contract  was  alleged  to  be  oral.  The 
plaintitT  has  himself  set  out  the  terms,  he  expressly  alleges  that  he  was 
a  broker,  and  he  sets  up  a  brokerage  contract,  and  he  has  himself  fixed 
the  terms  of  its  completion  and  the  date  of  his  debt  thereunder  as  of 
Jtme  23, 1905.  I  can  see  no  escape  from  the  conclusion  that  the  causes 
of  action,  if  any,  accrued  upon  said  date. 

(3)  Second.  The  further  question  presented  is  whether,  in  an  action 
in  the  courts  of  this  state,  brought  by  a  nonresident  against  a  foreign 
corporation,  that  foreign  corporation  may  plead  the  statute  of  limita- 
tions of  the  state  of  which  it  is  a  resident  and  dtizen.  Sections  380 
to  389  of  the  Code  of  Civil  Procedure,  our  statute  of  limitations,  orig- 
inally were  in  substance  section  74  et  seq.  of  the  Code  of  Procedure 
of  1.S48,  and  before  that  wa^  part  3,  c.  4.  §  18  et  seq.,  2  R.  S.  p.  3'3 
et  set|.,  edition  of  1829.  Section  401,  omitting  the  last  sentence,  was 
originally  section  100  of  the  Code  of  Procedure,  and  before  that  was 
part  3,  c.  4,  §  27,  2  R.  S.  p.  297,  and  read  as  follows : 

"Sec.  27.  If  at  the  dme  wbm  any  eauM  of  actl<m  speellled  in  this  ardele 

sball  accrue  against  any  person,  he  shall  be  out  of  this  state,  such  action  may 
be  commenced  li^-iLhln  the  terms  herein  respectively  limited  after  the  return 
of  such  person  into  tiiis  state,  and  if  after  sneb  eanse  of  action  nhnXl  have 
accrued  such  person  slmll  dppnrt  from  nnd  rpsldo  out  of  this  stato.  the  time 
ot  Ilia  absence  shall  not  be  deemed  or  taken  aa  any  part  of  the  time  limited 
for  tbe  commencement  of  sodi  action." 

In  Olcott  V.  Tioga  R.  R.  Co.,  20  N.  Y.  210,  75  Am.  Dec.  393,  it 
was  held  that  foreign  corporations  are  persons  "outside  of  this  state," 
within  the  meaning  of  the  statute  of  limitations,  which  excepts  from 
its  operaticm  cases  where,  at  the  time  a  cause  of  action  accrues  against 
any  **pcrson,"  he  is  outside  of  the  state ;  that  a  foreign  corporation 
sued  in  this  state  cannot  avail  it<elf  of  the  statutes  of  limitations  of 
New  York,  on  the  theory  that  a  foreign  corporation  is  incapable  of 
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being  present  in  a  state  other  than  that  under  whose  laws  it  exists,  and 
lience  under  all  circumstances  the  foreign  corporation  is  absent  from 
all  other  states  than  that  of  its  domicile. 

As  that  case  established  that  in  the  then  condition  of  the  law  a  for- 
eign corporation  could  not  plead  the  New  York  statutes  of  limitations, 
so,  under  the  same  statutes,  Miller  v.  Brenham,  68  N.  Y.  83,  held : 

•Mt  is  well  settled  in  this  state  thnt  a  plea  of  the  statute  of  limitations  of 
the  state  or  country  where  the  contract  is  made  is  no  bar  to  a  suit  brought 
in  a  forelga  tfibunal,  and  tbe  lex  fori  governs  all  qoMtlonB  arising  under  tlie 
statute." 

So  that  from  1859,  when  the  Olcott  Case  was  decided,  until  May  1, 
1877,  when  section  390  of  the  Code  of  Dvil  Procedure  went  into  effect, 
foreign  corporations  could  not  plead  any  statute  of  limitations  in  an  ac- 
tion in  the  courts  of  this  state. 

Section  390,  which  was  passed  June  2,  1876,  to  take  effect  May  1, 
1877,  provided: 

"Where  a  cause  of  action,  which  does  not  involve  the  title  to  or  possession 
of  real  property  within  the  state,  accrues  against  a  person,  who  Is  not  then 
a  resident  of  the  state,  an  action  cannot  be  brought  thereon  in  a  court  of  the 
state,  against  him  or  his  personal  representative,  after  the  expiration  of  the 
ttme,  limited,  by  the  laws  of  bis  residence,  for  bringing  a  Hke  action,  except 
by  a  resident  of  the  state,  and  In  one  of  the  following:  rasos:  1.  Where  the 
cause  of  action  originally  accrued  iu  favor  of  a  resident  of  tbe  state.  2. 
Where,  before  the  expiration  of  tbe  time  so  limited,  tbe  person,  in  whose 
favor  it  orltrinally  accniod.  was  or  bo("nnie  a  resident  of  the  State;  or  the 
cause  of  action  was  assigned  to,  and  thereafter  continuously  owned  by  a 
resident  of  the  state." 

The  exceptions  do  not  ajjply  to  the  case  at  bar.  The  Olcott  Case 
decided  that  the  word  "persons,"  used  in  the  statute  of  limitations,  is 
applicable  to  a  foreign  corporation.  It  seems  clear,  therefore,  that  in 
that  state  of  the  law  a  foreign  corporation,  as  well  as  an  individual, 
nonresident  could  plead  in  bar  the  statute  of  limitations  of  its  domicile. 

In  1877,  chapter  416  of  the  Laws  of  that  year,  to  take  effect  on 
September  1st  thereof,  amended  section  401  by  adding  thereto: 

"Uut  this  section  does  not  apply  whilo  a  doslpriiation  mndo  as  prescribed 
in  section  430  or  in  subdivisiou  second  of  section  432  of  this  act  remains  in 
force." 

Section  430  provides  for  a  desic^nation  by  a  resident  of  the  state 
of  full  age  of  a  person  ui)on  wiioni  service  of  process  may  be  made, 
a.nd  section  432  provider  for  service  of  a  summons  upon  a  foreign 
corporation*  and  among  the  persons  upon  whom  such  service  may  be 
made  is: 

"'J.  To  a  person  dcsi^iated  for  the  purpose^  as  provided  in  section  16  of  the 

General  Corpora t ion  Law," 

Section  15  of  the  General  Corporation  Law  (Consol.  Laws  1909,  & 

23)  provides  that: 

"iNo  foreign  stock  corporation,  other  than  a  mono.ved  corporation,  shall  do 
businci»t>  In  this  state  wiihout  having  tirst  procured  from  the  secretary  of 
state  a  certificate  that  it  has  compiled  with  all  the  requirements  of  law  to 
Ettthonze  It  to  do  business  In  this  state." 
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And  sectioii  16  proYides  that: 

"Before  grantlDg  such  certificate,  the  seeretery  of  state  shall  require  eretj 

such  foreign  corporation  to  file  in  his  office  a  sworn  copy  In  the  English  lan- 
guage of  its  charter,  or  certificate  of  incorjioration,  and  a  statement  under  its 
corporate  seal  and  the  signature  of  Its  president,  vice  president  or  otiier  act- 
ing bead,  partinilarly  setting  forth  the  business  or  objects  of  the  corporation 
which  it  is  eiiguged  in  currying  on,  or  which  it  proposes  to  carry  on,  witliin 
the  state,  and  a  place  within  the  etate  wbl<3i  is  to  be  Its  principsl  place  of 
business,  and  designating  a  person  npoii  irtUHD  pvocess  against  tbe  corporation 
may  be  served  witliin  the  state." 

In  Wehrenberg  V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  124  App.  Div.  205, 
108  N.  Y.  Supp.  704,  this  court  held  that  a  foreign  corporation  which 
had  strictly  complied  with  the  statute  by  filing  the  duly  executed  des- 
ignation specified  in  section  16  of  the  General  Corporation  Law  could 
plead  the  New  York  statute  of  limitations  in  bar,  and  overruled  a  de- 
murrer interposed  to  an  answer  settings  up  such  plea.  Section  390 
and  selction  401  do  not  seem  to  me  to  be  at  all  in  conflict,  but  are  rea- 
sonably to  be  construed  as  consistent  parts  of  a  settled  policy,  and  to 
definitely  put  an  end  to  a  harsh  rule  of  law  established  by  the  Olcott 
Case,  and  together  adapted  to  apply  the  remedy. 

A  nonresident  individual  and  a  foreign  corporation,  under  sectbn 
'390,  in  regard  to  causes  of  action  which  do  not  involve  the  title  or 
possession  of  real  property  within  this  state,  or  a  cause  of  action 
which  originally  accrued  to  or  subsequently  became  possessed  of  by  a 
resident  of  this  state,  could  plead  the  statute  of  limitations  of  his  or 
its  own  domicile ;  but  if  the  nonresident  individual,  or  if  the  foreign 
•corporation,  became  qualified  to  do  business  within  this  state,  by  com- 
plying with  our  statutes  permitting  such  business  to  be  done,  it  ac- 
quired a  residence  pro  hac  vice,  and  then,  upon  filing  a  designation 
required  by  law,  could  avail  itself  of  our  own  statutes  of  limitations. 

[4]  The  tremendous  increase  in  corporate  activities,  the  fact  that 
a  very  considerable  portion  of  the  business  of  the  country  is  conducted 
by  such  artificial  entities,  and  the  further  fact  that,  by  the  settled  law 
of  this  state,  its  courts  take  jurisdiction  of  a  foreign  corporation  upon 
service  of  process  upon  an  officer  or  director  casually  within  the  state 
(Pope  v.  Terre  Haute  Car  Mfg.  Co.,  87  N.  Y.  137;  Grant  v.  Cananea 
Cons.  Copper  Co.,  189  X.  Y.  241,  82  N.  E.  191 ;  Sadler  v.  Boston  & 
Bolivia  Rubber  Co.,  140  App.  Div.  367,  125  N.  Y.  Supp.  405,  aftirmed 
202  N.  Y.  547,  95  N.  E.  1139),  justify  the  conclusion  that,  if  the  state 
opens  its  courts  to  a  nonresident  plaintiff  to  here  sue  a  foreign  cor- 
poration, he  must  take  that  privilege  burdened  with  the  duty  of  prompt 
action.  He  may  not  here  prosecute  a  stale  claim,  outlawed  in  the 
courts  of  the  defendant's  domicile,  through  service  upon  a  traveling 
officer  accidentally  within  the  state. 

In  the  following  cases  section  390  has  been  considered  in  its  rela- 
tion to  foreign  corporations  without  any  reference  whatever  to  the 
sdntence  in  section  401  here'  relied  on  to  nullify  the  patent  meaning 
of  section  390 : 

In  Clark  v.  Lake  Shore  &  Mich.  Soiitliern  R.  R.  Co.,  94  N.  Y.  217, 
the  defendant  corporation,  which  was  the  successor  of  the  original 
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debtor,  whose  corporate  origin  was  under  the  laws  of  Michigan  and 
Illinois,  proved  upon  the  trial  the  statutes  of  limitations  of  those 
states,  and  claimed  that  they  constituted  a  bar  to  the  recovery.  The 

Court  of  Appeals  said : 

"That  contention  rests  upon  the  construction  and  effect  of  section  300  of 
tlie  Code  of  Civil  Procedure,  read  in  <X)niiei  tioii  with  section  414  ;  for  it  is 
agreed  on  both  sides  that,  before  September,  1877,  when  the  Code  toolc  effect, 
the  statutes  of  liniltatioilS  of  a  foreign  sttite  constitute<l  no  defense  to  an  ac- 
tion brought  here.  •  •  •  Section  300  has  changed  that  rule  to  some  ex- 
tent, and  the  argum^t  at  onoe  comes  to  the  point  whether,  under  section  414^ 
tbat  change  operatea  upon  tlie  cause  of  action  In  tbe  case  before  ua." 

In  that  case  the  action  had  been  brought  in  1875,  and  the  court  con- 
•  sidered  the  effect  of  the  saving  clause  in  section  414.  The  inference 

is  fair  that  no  one  considered  that  section  401  was  apphcable. 

In  Penfield  v.  Chesapeake,  Ohio  &  Southwestern  Ry.  Co.  (C.  C.)  29 
Fed.  494,  affirmed  134  U.  S.  351,  10  Sup.  Ct.  566,  33  L.  Ed.  940,  plain- 
tiff brought  suit  against  the  railroad  company,  which  set  up  the  stat- 
ute of  limitations  of  Tennessee.  The  Circuit  Court  said: 

"The  defendant  is  a  resident  In  and  a  citizen  of  Tennessee,  and  by  virtue 
of  section  300  of  the  New  York  Code  of  Civil  Procedure  the  statute  of  Ten- 
nessee, limiting  the  time  to  commence  an  action  lllce  this,  must  controL" 

The  Supreme  Court  said: 

"As  the  railroad  company  Is  a  corporation  of  Tennessee,  where  the  injury 
occnrred,  and  as  the  plaintiff  was  not  a  resident  of  New  York  when  the  cause 

of  action  originally  accrued  to  him,  the  suit  was  barred  by  section  390,  un- 
less he  became  a  resident  of  the  latter  state  before  the  expiration  of  the 
period  Itmfted  by  the  lawa  of  Tennessee  tot  the  commenoement  of  actions 
like  tula." 

And  as  the  court  held  that  he  did  not,  the  judgment  for  the  defend- 
ant was  affirmed. 

In  Olsen  v.  Singer  Mfg.  Co.,  138  App.  Div.  467,  122  N.  Y.  Supp. 
822,  the  plaintiff  was  not  a  resident  of  the  state  of  New  York,  and 
the  defendant  was  a  foreip:n  corporation  which  pleaded  the  statute  of 
limitations  of  New  Jersey  in  bar.  The  court  required  the  plaintiff  to 
reply.  In  the  same  case  in  143  App.  Div.  142,  127  N.  Y.  Supp.  697, 
it  appeared  that  plaintiff  replied,  denying  any  information  sufficient  to 
form  a  belief  as  to  the  time  limited  by  the  statutes  of  New  Jersey,  and 
as  to  the  allegation  that  the  cause  of  action  did  not  accrue  in  favor  of 
a  resident  of  the  state  of  New  York.  Defendant  thereupon  moved 
for  judgment  on  the  pleadings.    The  court  said: 

"The  plaintiff  must  be  presumed  to  Icnow  what  he  claims  his  place  of  resi- 
dence was  at  the  time  that  the  cause  of  action  accrued,  and  the  statute  of 
JNew  Jersey  specifically  pleaded  in  th«»  answer  is  a  public  record,  easy  of 
access,  affording  him  ail  the  meuus  of  information  necessary  to  obtain  posi- 
tive knowledse  of  the  ts^'* 

— and  granted  the  motion  for  judgment  for  the  defendant. 

I  am  of  the  opinion  that  under  section  390  of  the  Code  of  Civil  Pro- 
cedure Uie  defendant  has  the  right  to  plead  in  bar  the  statute  of  Cal- 
ifornia, under  the  laws  of  which  it  was  created  and  exists  as  a  cor- 
poration, and  that,  as  the  cause  of  action  here  sued  upon  by  a 
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nonresident  plaintiff  did  not  accrue  within  the  time  limited  by  said  stat- 
utes, the  judgment  appealed  from  should  be  affirmed,  with  costs  and 
disbtirsementa  to  the  respondent.  All  ooncur. 


(154  App.  DiT.  44) 

PEOPUS  KATZ. 

(Supreme  Oourt  Appellate  Division,  First  Department   December  20,  1912.) 

L  INDICTUKNT   AND   iNFORUAnOIl    Q  174*) — ^AlXJCaAlIOllS  AS  TO  PABim— 

Aiders  and  ABsrrroRS. 

Though  an  indictment  for  larceny  does  not  allege  that  any  one  else 
was  concerned  In  the  larceny,  or  that  accused  Is  only  charged  as  alder 
and  abettor,  but  simply  charges  that  he  committed  the  crime,  he  may 
te  ooDfkted  upon  proof  tiiat  he  was  an  accesrory. 

[Ed.  Note.— For  other  cases,  see  Indictment  and  InlonnattoD,  Oent 
Dig.  H  640-043;  Dec  Dig.  i  174.*] 

1.  CmiiNAL  Law  (8  1150*) — Appeai>— Concm-ktveness  of  VERnicr. 

It  is  not  the  duty  of  the  ApiMiUate  Division  to  examine  the  evidence 
de  novo,  to  determine  whether  it  would  bave  arrived  at  the  same  result 
as  the  Jury,  and  It  will  not  reverse  because  it  mlgbt  have  decided  dif- 
ferently. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  Sg  3074- 
M63;  Dec  DIf.  1 11O01*] 

8.  OnscTif AL  Law  (|  84S*) — Bvioniios— Dzimsire  TaAWtAOROifS. 

Where  accused  was  charged  with  Inrr-ony  by  conspiring  with  others  to 
loan  another  money  upon  collateral  security  of  a  much  greater  value  than 
tlie  earn  loaned,  and  to  tben  dispose  of  the  oollateral,  making  It  necee- 
■U7  to  find  a  well-known  bank  or  trust  company  to  make  ttkt  loan,  evi- 
dence was  admissible,  by  a  broker,  that  defendant  solicited  him  to  aaslst 
In  flndlnir  a  eoltable  Intermediary  to  act  as  tlis  oetenstlde  lender,  being 
admissible  to  show  the  nature  of  the  conaplracy  and  die  prefiaratlons 
made  to  carry  it  out. 

IKd.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  il  704,  705, 
mi  Dee.  Die  I  84&*] 

dk  WiTNKSSES    (§   414*) — EVIDEN'CE — EXTBAJUDICIAL  DECLAaATIONS. 

Where  it  is  claimed  that  a  witness  testified  with  a  motive  as  to  free 
himself,  prompting  him  to  testify  falsely,  evidence  of  similar  declara- 
tUmt,  at  a  time  when  sntih  motive  did  not  exist,  was  admissible,  es* 
pedally  where  the  Jury  were  Informed  that  such  evidence  could  not  be 
-  considered  as  proof  of  such  facts,  but  merely  as  it  bore  on  the  credibility 
Of  witneHr  efldeoee  at  tbe  tilaL 

[Ed.  Note.— For  otber  casee,  see  Witnenes,  Oent  Dig:  n  1287-1288; 
DecDig.  1 414.*] 

Obihinal  Law  (i  1038*) — Appeal — OBJErTioN!=i— Phesentation  Below. 
Where  the  court  stated  that  Its  reasons  for  refusing  to  charge  several 
requests  were  tbat  they  had  already  been  covered,  it  was  eonnsSl^a  duty 
to  call  the  court's  attention  to  any  particular  omitted  proposition  and 
request  an  instruction  tixereon,  and.  not  having  done  so,  but  merely 
liaving  excepted  Co  the  failure  to  charge  each  and  every  request,  abe 
cannot  comfdaln,  on  appeal,  of  failure  to  give  an  instruction. 

[Ed.  Note. — For  other  caeee,  aee  Criminal  Law,  Cent  Dig.  i  2640;  Dec. 

r>ip.  I  1038.*] 
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6.  Obxmixai.  Law  (5  1173*)— I>sTnucTiONs^RKFU9AL  or  Requkstb. 

Where  requested  charges  were  not  read  in  the  Jury's  presence,  a  re- 
ftiml  to  <!liaxg»  any  of  them  could  not  have  been  taken  bj  the  Jury  as 
equivalent  to  charging  the  contrary. 

[Ed.  Note— For  oUier  cases,  aee  Criminal  Law.  Gait  Dig.  if  3164- 
3168;  Dec.  Dig.  §  1173.*] 

7,  CannNAL  Law  (§  1173*)— Appeal — IlARSfLEas  Error— Failure  to  In- 

•thuct. 

Failure  to  instruct  that.  If  the  jury  believed  that  the  witness  testified 
falsely  as  to  any  material  fact  they  could  disregard  his  entire  testi- 
mony,  If  they  saw  fit,  was  not  reversible  error,  eapedally  where  the  Jwj 
was  specially  selected  under  the  statute. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  H  316A~ 
8168;  Dec.  Dig.  I  UTB.*] 

lan^llii,  Jn  dlaeentliig. 

Appeal  from  Trial  Term,  New  York  County. 

Charles  Katz  was  convicted  of  first  degree  grand  larceny,  and  he 
appeals.  Affirmed. 

Argued  before  INGRAHAM,  P.  T.,  and  LAUGHUN,  CLARKE. 
SCOTT,  and  MILLER.  JJ. 

Morgan  J.  O'Brien  (John  P.  Mclntyre  and  Samuel  S.  Koenig,  both 
of  New  York  City,  on  the  brief),  for  appellant. 
Robert  C.  Taylor,  of  New  York  City,  for  the  People. 

SCOTT,  J.  The  defendant  appeals  from  a  judgment  convicting 
him  of  grand  larceny  in  the  first  degree. 

[  1  ]  The  basis  of  the  charge  against  the  defendant,  as  it  developed 
upon  the  trial,  was  the  allegation  that  he  conspired  with  one  Clark, 

described  as  a  curb  broker,  one  Persch,  and  one  Sherwood,  the  cashier 

of  a  stockbrokcrage  firm,  to  steal  certain  stock,  the  property  of  one 
llcinze.  The  scheme  devised  to  obtain  possession  of  the  stock  was 
bold  and  ingenious,  and  involved  the  intervention  of  the  officers  of  a 
trust  company.  It  was  not  charged  that  defendant  actually  and  phys- 
ically stole  the  stock.  He  was  claimed  to  be  what,  in  former  days» 
would  have  been  termed  "an  accessory  before  the  fact,"  but  was 
chare:ed  and  indicted  as  a  principal  under  the  provisions  of  section  29 
of  tlie  Penal  Code  (now  section  2,  Penal  Law  [Consol.  Laws  1909,  c. 
40 1 1.  He  was  indicted  alone;  Clark,  Sherwood,  Pcrsch,  and  Field 
bein;j;  separately  indicted.  Defendant's  indictment  does  not  mention 
any  one  else  as  having  been  concerned  in  the  larceny,  and  does  not 
explain  that  defendant  is  charged  with  the  crime  because  he  aided  and 
abetted  others  in  committing  it.  It  simply  charges  him,  substantially 
in  the  words  of  the  statute,  with  having  committed  the  crime.  It  is 
strongly  urged  that  such  an  indictment  is  insufficient  under  the  circum- 
stances of  the  case,  and  that  the  indictment  should  have  alleged  who 
is  said  to  have  physically  committed  the  crime.  The  Court  of  Appeals 
in  People  v.  Bliven.  112  X.  Y.  79,  19  N.  E.  63S.  8  Am.  St.  Rep.  701, 
seems  to  have  entertained  a  contrary  opinion,  and  it  is  a  well-known 
fact  in  the  legal  history  of  this  state  that  the  same  contentions  now 
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made  by  the  defendant  were  vdiemently  urged  upon  the  Court  of  Ap- 
peals on  the  motion  for  a  rearj^ument  of  the  appeal  from  the  convic- 
x'lm  for  murder  in  People  v.  Patrick,  and  were  necessarily  overruled 
when  the  motion  for  reargumcnt  was  denied.  People  v.  Patrick,  183 
N.  Y.  52,  75  X.  E.  963.  We  are  of  the  opinion,  therefore,  that  this 
objection  to  the  indictment  is  not  well  founded. 

We  have  examined  and  re-examined  the  record  with  great  care, 
and  with  the  aid  of  exhaustive  and  able  briefs  on  the  part  both  of  the 
people  and  of  the  defendant.  We  do  not  consider  it  necessary  to  re- 
cite at  length  the  evidence  upon  which  the  jury  reached  their  verdict. 
To  prove  the  conspiracy  and  defendant's  alleged  relation  to  it,  the 
people  were,  of  course,  obliged  to  rely  upon  the  evidence  of  persons 
whose  character  was  no  better  than  that  which  it  was  sought  to  at- 
tribute to  the  defendant  himself,  includiqg  at  least  two  self-confessed 
participants  in  the  conspiracy.  They  were,  however,  for  the  most 
part,  the  defendant's  self-chosen  associates  in  other  matters,  if  not  in 
the  particular  crime  charged  against  him.  Their  veracity  and  that 
of  defendant,  who  contradicted  them  flatly,  was  essentially  a  question 
for  tile  jury,  which,  as  the  record  shows,  was  a  special  jury  drawn 
from  the  list  authorized  by  chapter  602,  Laws  1901.  This  special  jury 
list,  as  the  statute  requires  and  as  is  the  fact,  is  composed  of  persons 
specially  selected  from  the  j;:encral  jury  list  after  careful  personal  ex- 
amination as  to  their  general  intcllic^encc  and  experience  as  jurors. 
We  should  hesitate  long  before  overturning,  on  a  mere  question  of 
veracity,  a  verdict  reached  by  such  a  jury,  especially  when  the  de- 
fendant has  been  represented,  'as  in  this  case  by  counsel  of  long^  ex- 
perience in  criminal  trials  and  of  unquestioned  energy  and  devotion  to 
his  client's  cause. 

[2]  It  would  be  easy  to  go  through  this  record,  as  it  would  in  many 
other  cases,  and  argue,  from  the  evidence  as  it  appears  in  type,  that 
the  jury  must  have  believed  some  witnesses  whom  it  should  not  have 
believed,  and  disbelieved  some  whom  it  should  have  believed;  but  it 
would  also  be  equally  easy  to  pick  out  corroborative  evidence  in  many 
places,  which,  taken  in  connection  with  the  testimony  of  the  people's 
witnesses,  would  fully  justify  the  verdict.  It  is  not  our  duty  to  usurp 
the  functions  of  the  jury  and  to  examine  the  evidence  de  novo,  with 
a  view  to  determining  whether  or  not,  on  the  same  evidence,  we  should 
bave  arrived  at  the  same  result  as  that  at  which  the  jury  arrived.  So 
long  as  the  verdict  is  not  clearly  against  the  evidence,  as  we  think  it 
is  not  in  this  case,  and  it  appears  that  the  defendant  has  had  a  fair 
trial  before  an  impartial  judge  and  an  intelligent  jury  of  his  own 
selection,  as  well  as  the  aid  of  com])etcnt  counsel,  we  cannot  feel  that 
it  is  our  duty  to  reverse  the  conviction  because,  perchance,  if  we  had 
been  sitting  as  jurors,  we  might  have  decided  differently.  People  v. 
Taylor.  138  N.  Y.  398,  34  N.  E.  275 ;  People  v.  Shea,  147  N.  Y.  78, 
41  N.  E.  505;  People  v.  Egnor,  175  N.  Y.  419,  67  N.  E.  906;  People 
V.  Rodewald,  177  X.  Y.  408.  70  X.  E.  1;  People  v.  Long,  150  App. 

Div.  500,  135  N.  Y.  Supp.  491,  alhrmed  206  X.  Y.  ,  99  N.  E.  1114. 

[3]  The  record  bristles  with  defendant's  exceptions,  of  which  nearly 
400  were  taken  during  the  course  of  the  trial.   Comparatively  few 
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of  them  are  now  relied  upon,  and  of  these  some  present  no  question 
requirine  discussion  here.  Much  stress  is  laid  upon  the  fact  that  the 
court  a£nitted  evidence  to  be  introduced  concerning  what  is  char- 
acterized as  a  different  and  distinct  transaction.  The  conspiracy 
charged  was  that  defendant  and  others  had  devised  a  plan  to  actually 
loan  Heinze  a  considerable  amount  of  money  upon  collateral  security 
of  a  value  much  larger  than  the  sum  loaned,  and  then  to  dispose  of 
the  collateral.  To  carry  out  this  scheme  it  was  necessary  to  find  a 
well-known  Stock  Exchange  house,  or  a  bank  or  trust  company,  to 
"clear  the  loan,"  as  it  was  called,  or,  in  other  words,  to  become  the 
ostensible  lender,  as  Heinze  was  unwilling  to  intrust  his  securities  to 
an  irresponsible  lender.  To  obtain  a  firm  or  corporation  to  "clear 
the  loan,"  which  would  be  of  sufficient  reputation  to  satisfy  Heinze, 
and  at  the  same  time  to  be  sufKciently  pliable  to  deliver  the  securities 
to  the  conspirators,  was  not  the  least  difficult  feature  of  the  scheme. 
The  evidence  objected  to  was  that  of  a  broker  named  Schwede,  who 
testified  that  defendant  solicited  him  to  assist  in  finding  a  suitable  in- 
termediary. In  our  opinion  the  evidence  was  relevant,  as  lending  to 
show  the  nature  of  the  conspiracy  upon  which  the  defendant  had  em- 
barked, and  the  preparations  which  he  made  to  carry  it  out.  Evidence 
of  preparation  to  commit  a  crime  stands  upon  the  same  footing  as 
evidence  of  previous  attempts  to  commit  it,  and  is  always  relevant. 
Thus,  in  murder  cases,  it  has  been  held  relevant  to  show  that  the  ac- 
cused redeemed  a  pawned  revolver  (Peo})le  v.  Scott.  153  N.  Y.  40,  46 
N.  E.  1028),  or  practiced  shooting  at  a  mark  (People  v.  McGuire,  135 
N.  Y.  639,  32  N.  E.  146;^  People  v.  Youngs.  151  N.  Y.  210,  45  N. 
E.  460),  or,  where  the  crime  was  committed  by  stabbing,  ground  a 
knife  (People  v.  Tice.  131  N.  Y.  651,  30  N.  E.  494,  IS  U  R.  A.  669). 
In  the  present  case  Schwede*s  testimony  merely  tended  to  show  that 
the  defendant  had  endeavored  to  find  a  tool  to  use  in  committing  the 
crime. 

[4]  It  is  contended  that  the  court  erred  in  admitting  in  evidence  a 
statement  made  by  one  of  the  witnesses  for  the  people  (Clark)  to  his 
own  counsel  prior  to  the  trial.  Dark's  character  and  previous  history 
were,  as  the  district  attorney  frankly  stated,  none  of  the  best.  On  his 
direct  examination  he  had  given  testimony  to  establish  the  defendant's 
guilt.  He  was  subjected  to  a  prolonged  and  unusually  severe  cross- 
examination,  aimed  at  breaking  down  his  credibility  with  the  jury, 
and  upon  the  cross-exann'nation  the  defendant's  counsel  himself  rend 
from  and  used  parts  of  Clark's  previous  statement  to  his  own  counsel. 
This  statement  substantially  agreed  with  the  evidence  given  upon  tlie 
trial.  The  evident  purpose  of  the  defendant's  counsel  was  to  persuade 
the  jury  that  in  giving  his  evidence  upon  the  trial  Clark  was  actuated 
by  a  motive  to  save  himself  at  the  expense  of  the  defendant,  and  there- 
fore that  his  evidence  was  untruslwortiiy.  We  are  of  the  opinion  that 
the  evidence  was  properly  received.    The  rule  applicable  to  such  a 

iKeported  In  full  in  the  Nortbcnstcrn  Reporter;  reported  as  a  memonm- 
dnm  Oectaioii  wltbout  opinion  in  tlio  Is'ew  Xork  Reports. 
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case  is  well  settled  by  Matter  of  Hesdra,  119  N.  Y.  615,  23  N.  E.  555, 
and  Robb  v.  Haddey,  23  Wend.  50,  It  is  thus  stated: 

"Where  a  wltii«8s  Is  charged  with  t^Mnw  Ms  testtmony  mid«r  the  InflQenoe 

of  some  motive  prompting  him  to  nuiko  a  false  or  colored  statement,  It  may 
be  bhown  that  be  made  similar  declarations  at  a  time  when  the  imputed  mo- 
tive did  not  exist" 

The  learned  trial  justice  was  at  great  pains  to  impress  upon  the  jury 
the  fact  that  Clark's  previous  statement  was  not  received,  and  could 
not  be  considered,  as  proof  of  the  facts  therein  stated,  but  was  to  be 

considered  only  with  reference  to  its  bearing  Upon  ^e  evidence  given 
by  Clark  at  the  trial.  For  the  same  reason,  and  under  the  rule  of 
evidence  above  quoted,  the  defendant  can  take  nothinj:^  by  his  exception 
to  the  admission  of  proof  of  former  statements  made  by  the  witness 
Birmingham.  Nor  was  it  error  to  leave  it  to  the  jury  to  determine 
whether  or  not  the  defendant  Birmingham  was  an  accomplice.  Such 
submission  was,  if  anything,  more  rather  than  less  than  the  defendant 
was  entitled  to  demand.  The  court  would  probably  have  committed  no 
error  if  it  had  held  that  Birmingham  was  not  an  accomplice. 

The  other  exceptions  to  which  we  deem  it  proper  to  refer  relate  to 
those  taken,  or  endeavored  to  be  taken,  to  the  refusals  to  charge  as 
requested  by  the  defendant.  The  charge  of  the  trial  justice  was  em- 
inently  fair,  full,  and  impartial.  The  defendant's  counsel  took  many 
exceptions  to  its  lanf:ua2fe,  in  pursuance  apparently  of  a  general  policy, 
maintained  throughout  the  trial,  to  except  to  ever)'thing,  hut  now  in- 
sists upon  only  one,  and  that  raises  no  question  necessary  to  be  dis- 
cussed. 

Before  the  jury  was  charged,  counsel  for  the  defendant  handed  to 

the  court  102  written  requests  to  charge.  It  is  apparent  that  the  court 
intended  to  incorporate  into  the  charge  practically  all  of  these,  and  in 
fact  did  so  incorporate,  cither  in  paraphrase  or  in  the  language  of  the 
reouest,  nearly  every  proposition  thus  submitted.  That  the  court  in- 
tended to  char|^  all  of  the  proper  requests,  and  believed  that  they  had 
been  covered,  is  evidenced  by  what  took  place  at  the  end  of  the  charge. 
Referring  to  the  requests,  defendant  s  counsel  said:  *  • 

"May  they  all  go  on  the  raoord,  and  may  we  have  an-  ezceptloo  to  each 

one?" 

To  which  the  court  replied: 

**Certaiiii>-.  The  counsel  have  submitted  to  the  court  102  requests  to 
ebarge^  and  Um  eoort  gmata  an  exception  to  each  and  every  request  reAued 
by  the  ooort,  on  Ihe  gromud  that  f  hey  era  aireadv  oovend  in  the  charge,** 

It  is  very  doubtful  whether  exceptions  taken  in  this  wholesale  fashion 
raise  any  question  of  error.  To  submit  so  large  a  list  of  requests,  and 

then  interpose  an  omnibus  exception,  amounts  to  little  else  than  a  trap 
''better  adapted  to  confuse  and  trip  a  court  than  to  serve  any  useful 
purpose."  People  v.  McCallam,  3  N.  Y.  Cr.  R.  189-198,  affirmed  103 
N.  Y.  587, 9  N.  E.  502. 

[S]  Counsel  had  been  clearly  and  distinctly  advised  by  the  court  that 
the  reason  for  refusing  to  repeat  and  recharge  the  several  propositions 
embraced  in  the  requests  was  "that  they  had  already  been  covered  in 
the  charge,"  If  some  of  the  proper  requests  had  been  overlooked  by 
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the  court,  and  thus  not  included  in  the  charge,  it  was  the  duty  of 
counsel  to  have  called  the  attention  of  the  court  to  the  omitted  proposi- 
tions, and  ask  specihcally  as  to  them  that  the  jury  be  instructed. 
People  V.  Bimbaum,  114  App.  Div.  48(M89.  100  N.  Y.  Supp.  160. 
Having  failed  to  take  this  course,  the  defendant  is  not  entitled  as  a 
matter  of  right  to  insist  upon  his  exception ;  and  we  are  not  required, 
in  consequence,  to  reverse  the  jud.s:nicnt  by  reason  of  the  exception, 
unless  wc  can  clearly  see  that  the  defendant  has  been  prejudiced.  We 
are  satisfied  that  the  defendant  has  not  been  prejudiced. 

1 6]  The  requests  were  not  read  in  the  presence  of  the  jury,  and  the 
refusal  to  charge  any  of  them  cannot  have  been  accepted  by  the  jury 
as  tantamount  to  charging  contrary  thereto.  People  v.  Lumsden,  141 
App.  Div.  158-169,  125  N.  Y.  Supp.  1079.  One  of  the  requests  (num- 
bered 72  on  the  list)  was  that  the  jury  be  charged  that: 

"Xlie  fact  tliat  two  or  more  accomplices  testify  to  the  commission  of  ft 
crime  does  not  dispose  wltb  tbe  neoMslty  of  oorrobonitton,  and  die  same 

amount  of  evidence  is  required  to  conneet  ViB  defendant  with  the  cEime  as  ir 
tliere  iiad  been  but  one  accomplice." 

The  court  had  already  chart^ed  fully  upon  the  necessity  for  corrob- 
oration of  the  admitted  accomplices,  and,  while  he  had  not  adopted 
the  words  of  the  request  above  quoted,  he  had  covered  the  same  idea 
in  language  which  an  intelligent  jury  could  hardly  have  failed  to  under- 
stand. I?  counsel  desired  a  more  amjjle  charge  on  this  subject,  he 
should  have  clearly  indicated  his  desire  by  calling  attention  specifically 
to  his  request. 

[7 1  The  other  omissions  to  which  our  attention  is  called  are  those 
re  ating  to  the  re(|uests  numbered  74  and  93,  in  which  the  court  was 
requested  to  charge  as  to  certain  witnesses  that : 

**Jf  the  jury  believe  that  the  witness  willfully  testified  falsely  as  to  any 
material  fact,  they  are  at  liberty  to  disregard  the  entire  teetimony  of  the 
•  witness  if  they  see  fit'* 

This  request  is  not  covered  by  the  main  charge ;  btit  it  is  entirely 

certain  that  if  counsel  had  been  more  explicit  with  the  court,  and  had 
directed  its  attention  to  the  omission  to  charge  as  requested  in  this 
particular,  the  court  would  have  instantly  supplied  the  omission,  prob- 
ably stating  the  rule  as  it  should  be  stated — that  the  jury  under  such 
circumstances  might,  but  need  not,  reject  the  whole  testimony  of  the 
witness.  We  do  not  consider  that  the  omission  of  this  particular 
charge  constitutes  reversible  error.  The  proposition  embraced  in  the 
request  is  scarcely  a  rule  of  law,  although  its  propriety  has  been  af- 
firmed in  many  cases.  It  is  rather  the  statement  of  a  rule  by  which 
the  weight  of  evidence  is  to  be  tested — a  rule  derived  from  tlie  ex- 
perience of  mankind,  both  lay  and  legal.  A  jury,  carefully  selected 
for  their  intelligence  and  experience,  as  this  jury  was,  would  undoubt- 
edly apply  this  rule  in  considering  how  far  a  witness  was  to  be  be- 
lieved, even  without  a  reference  to  the  rule  by  the  court. 

Wc  arc  satisfied  that  the  conviction  was  without  legal  error,  and  was 
justified  by  the  evidence. 

The  judgment  is  therefore  affirmed. 

INGRAHAM,  P.  J.,  and  CLAKKE  and  MILLER,  JJ.,  concur. 
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LAUGHUN,  J.  (dissenting).  The  defendant  was  indicted  on  three 
counts.  The  first  count  charges  that  on  or  abont  Hie  2d  day  of  Au- 
gust, 1909,  he  stole  with  force  and  arms  from  one  Joyce  46  certifi- 
cates, for  100  shares  each,  of  the  capital  stock  of  the  Davis-Daly  Cop- 
per Company,  of  the  par  value  of  $15  per  share,  and  worth  $7.25  per 
bliare,  and  156  certificates,  for  100  shares  each,  of  the  capital  stock  of 
the  Ohb  Copper  Company,  of  the  par  value  of  $10  per  share,  and  of  the 
vahie  of  $5  per  share.  The  second  count  charges  that  the  stealing  was 
as  agent,  bailee,  and  trustee ;  and  the  third  count  is  for  receiving  the 
certificates  of  stock  as  stolen  goods.  None  of  the  counts  was  fonnally 
withdrawn  from  the  jury;  but  the  case  was  submitted  on  the  first 
count,  and  the  charge  of  the  court  made  no  reference  to  the  other 
two  counts. 

In  opening  the  case  the  assistant  district  attorney  did  not  charge 
that  the  defendant  actually  stole  the  certificates  of  stock,  or  that  he 
directly  participated  in  the  stealing.  He  stated  that  the  evidence  in 
behalf  of  the  people  would  show  that  the  defendant  conspired  with  one 
Clark,  a  curb  broker,  and  one  Persch,  who  officed  with  him,  and  one 
Sherwood,  a  cashier  for  the  stock  brokerage  firm  of  Leonard  J.  Field 
&  Co.;  Clark,  Persch,  and  Sherwood  being  the  principal  actors  in  the 
conspiracy.  No  evidence  was  offered  tending  to  show  that  the  de- 
fendant directly  participated  in  obtaining  the  stock  from  the  owner, 
and  the  court  instructed  the  jury  that  the  people  did  not  claim  that 
the  defendant  actually  stole  the  stock,  but  merely  that  he  was  liable 
under  the  law  as  a  principal,  on  the  theory  that  he  aided  and  abetted 
others  in  the  commission  of  the  crime.  The  defendant  was  indicted 
alone.  The  indictment  contains  no  reference  to  any  one  else  as  having 
participated  in  the  commission  of  the  crime,  and  it  docs  not  charge 
the  defendant  with  having  aided  or  abetted  in  the  commission  of  the 
crime.  Clark,  Persch,  Sherwood,  and  Field  were  separately  indicted 
for  stealing  these  certificates  of  stock.  Clark  became  a  witness  for  the 
people  and  was  promised  immunity.  Persch  was  tried,  and  the  jury 
disagreed.  The  district  attorney  dismissed  the  indictment  against  Sher- 
wood. Leonard  J.  Field  was  also  indicted  for  perjury,  presumably  in 
testifying  before  the  grand  jury,  and  that  indictment  was  also  dis- 
missed by  the  district  attorney. 

All  evidence  tending  to  show  that  the  defendant  aided  and  abetted 
in  the  commisston  of  uie  crime,  or  conspired  with  others  to  commit  it, 
was  received  over  objections  duly  made  in  behalf  of  the  defendant  on 
the  ground  that  he  was  not  indicted  jointly  with  another  or  others, 
and  that  the  indictment  only  charged  him  as  a  principal.  The  learned 
counsel  for  the  appellant  contends  that  the  only  effect  of  section  29 
of  the  Penal  Code^  now  section  2  of  the  Penal  Law,  which  defines  a 
principal  as  ''a  person  concerned  in  the  commission  of  a  crime,  whether 
he  directly  commits  the  act  constituting  the  offense  or  aids  and  abets 
in  its  commission,  and  whether  present  or  absent,  and  a  person  who 
directly  or  indirectly  counsels,  connnands,  induces  or  procures  another 
to  commit  a  crime,"  was  to  change  the  former  requirement  of  the  law 
that  an  accessory  before  the  fact  should  be  indicted  and  prosecuted  as 
such,  and  to  enable  the  people  to  prosecute  him  as  a  principal,  and  that 
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it  does  not  relieve  the  people  from  alleging  in  the  indictment,  particu- 
larly where  the  defendant  is  indicted  alone,  who  actually  committed 
the  crime,  and  charging  him  with  having  aided  or  abetted  in  its  com- 
mission. In  support  of  this  contention  it  is  further  argued  that,  un- 
less this  be  so,  the  indictment  does  not  charge  the  acts  constituting 
ilic  crime  required  by  section  275  of  tlie  Code  of  Criminal  Procedure, 
and  there  would  be  nothing  to  prevent  a  second  indictment ;  and  nu- 
merous authorities  are  cited  in  support  of  this  argument.  See  People 
V.  Peckcns,  153  N.  Y.  576,  47  N.  E.  883;  People  v.  Willis,  158  N.  Y. 
392-3%,  53  N.  E.  29;  People  v.  Seldncr,  62  App.  Div.  357,  71  N.  Y. 
Supp.  35;  People  v.  Kane,  161  N.  Y.  386,  55  N.  E.  946;  People  v. 
Albow,  140  N.  Y.  130-134,  35  N.  E.  438;  People  v.  Helmer,  154  N. 
Y.  595-600,  49  N.  E.  249;  People  v.  Corbalis,  178  N.  Y.  516,  71  N. 
E.  106;  People  v.  Wolf,  183  N.  Y.  464,  76  N.  £.  592;  People  v. 
McKane.  143  N.  Y.  455,  38  N.  E.  950. 

No  bill  of  particulars  is  required  in  a  criminal  case,  and  tlierefore 
there  is  force  in  the  contention  that  a  defendant,  indicted  alone  and 
only  char«^cd  with  havinc:  actually  and  personally  committed  the  crime, 
may  be  seriously  prejudiced  if  he  can  be  convicted  on  evidence  that 
he  was  at  the  most  remote  part  of  the  world  from  the  scene  of  the 
crime  at  the  time,  and  that  he  induced  any  one  or  more  of  the  in- 
habitants of  the  globe  to  commit  it.  For  those  reasons  we  intimated 
in  People  v.  Scldner.  supra,  that  the  indictment  in  such  case  should 
specify  the  actor  and  charge  the  defendant  with  having  aided  and 
abetted  him ;  but  since  our  decision  in  the  Seldner  Case  this  question 
appears  to  have  been  presented  to  the  Court  of  Appeals  by  a  motion 
for  a  reargument  in  People  v.  Patridc,  the  defendant  there  having  been 
indicted  alone  as  a  principal,  in  that  he  "gave  and  administered"  poison 
to  Rice,  without  being  charged  in  the  indictment  with  liavinc^  aided 
and  abetted  in  the  commission  of  the  murder,  and  the  evidence  upon 
which  he  was  convicted  showed  merely  that  he  aided  and  abetted  in 
the  commission  of  the  crime,  but  that  the  poison  was  administered  by 
the  valet,  Jones  (People  v.  Patrick,  182  N.  Y.  131.  74  N.  E.  843) ; 
and  the  Court  of  Appeals  denied  the  motion  (People  v.  Patrick,  183 
N.  Y.  52,  75  N.  E.  963).  It  is  possible  that  that  ruling  was  made 
upon  the  theory  that  the  question  was  not  properly  presented ;  but 
in  view  of  the  fact  that  such  objection  could  not  have  been  obviated, 
if  taken,  we  are  not  at  liberty  to  accept  that  theo^,  and  therefore  the 
decision  of  the  Court  of  Appeals  in  die  Patrick  Case,  ui  the  light  of 
the  broad  views  expressed  by  that  court  in  People  v.  Bliten,  112  N. 
Y.  79,  19  N.  E.  638,  8  Am.  St  Rep.  701,  which  were,  to  some  extent, 
obiter,  preclude  the  further  consideration  of  the  question  by  this  court. 

The  case  is  quite  complicated.  The  salient  facts,  however,  relating 
to  the  larceny  of -these  certificates  of  stock,  are  not  in  dispute;  but 
the  evidence  relating  to  defendant's  connection  with  it  is  very  con- 
flicting. The  defendant  was  38  years  of  age,  and  the  president  of  the 
Eastern  Brewing  Company,  and  had  been  president  ot  a  brewery  for 
some  12  years.  He  was  born  in  Patcrson,  N.  J.,  but  at  the  time  in 
question  resided  in  New  York.  He  had  borne  an  unblemished  reputa- 
tion. His  good  character  was  testified  to  by  nine  witnesses  oi  prom- 
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inence  and  respectability  in  various  walks  of  life,  one  of  whom  was 
called  by  the  people  on  another  question.  Clark,  according  to  his  own 
testimony,  was  28  years  of  age  at  the  time  of  the  trial,  and  at  the 
age  of  18  he  had  been  indicted  for  forging  a  check  and  pleaded  guilty, 
and  he  admitted  on  this  trial  that  he  was  guilty  of  that  crime,  and  was 
sentenced  to  the  Elmira  Reformatory  and  served  a  term  therein.  He 
was  indicted  for  this  larceny  as  a  second  offense,  and  knew  that  on 
conviction  he  could  be  imprisoned  for  20  years ;  and  about  the  same 
time,  or  shortly  thereafter,  he  was  indicted  for  stealing  diamonds  of 
the  value  of  $(5,000,  and  had  been  promised  immunity  if  he  would 
testify  in  behalf  of  the  people.  He  concedes  that  he  deliberately  went 
into  a  crooked  deal  witli  Sherwood  and  Persch  and  the  defendant  to 
obtain  these  certificates  of  stock  as  security  for  a  loan,  with  a  view 
to  selling  them  and  dividing  the  proceeds  over  and  above  the  amount 
of  the  loan,  and  that  he  induced  the  owner,  one  Augustus  Heinze,  to 
part  with  the  securities  upon  the  representation  that  the  Windsor 
Trust  Company  would  make  the  loan  and  hold  the  securities,  when  he 
had  already  planned  to  obtain  possession  of  and  sell  the  stock,  if  he 
could  induce  the  owner  to  part  with  the  possession  thereof,  on  the 
theory  of  pledging  the  same  as  security  for  a  loan.  Down  to  the  time 
of  the  trial,  he  continued  to  associate  with  the  defendant,  who  had 
furnished  his  bail,  and  with  Persch,  and  concealed  from  them  the 
fact  that  he  intended  to  testify  in  behalf  of  the  people  against  them 
and  obtain  freedom  for  himself.  He  admitted  that  he  testified  on  the 
trial  of  Persch  that  he  and  Persch  conceived  and  discussed  the  plan 
to  ^et  Heinze's  stock,  if  they  could  procure  a  bank  to  clear  the  loan, 
knowing  that  Sherwood  could  obtain  the  money  with  which  to  make 
the  loan  for  them ;  that  he  knew  Heinze  was  desirous  of  obtaining 
loans,  and  he  thought  that  he  could  get  the  stock,  if  some  bank  would 
clear  the  loan ;  that  they  had  tried,  by  submitting  different  names,  "to 
get  hold  of  some  Heinze  stock,  but  he  turned  them  down,  he  would 
not  take  them";  and  that  he  and  Persch  took  the  matter  up  with 
defendant,  to  see  if  he  knew  anybody  who  could  get  "the  bank" ;  and 
he  admitted  on  this  trial  that  that  testimony  was  true,  and  that  when 
they  first  talked  with  the  defendant  the  latter  said  that  he  could  not 
get  a  bank,  and  that  then  the  witness  thought  of  one  Eui^^cne  Clark, 
who  was  connected  with  a  bank  in  New  Jersey,  and  communicated  with 
him  on  the  subject,  and  through  him  opened  negotiations  with  the  First 
National  Bank  of  Perth  Amboy,  and  arranged  with  that  bank  to  have 
the  money  advanced  through  its  agents,  the  brokerage  firm  of  lUene 
&  Van  Cortlasdt,  of  Pine  street.  New  York,  and  that  afterwards  this 
fell  through  because  said  brokers  refused  to  give  a  trust  certificate  for 
the  stock. 

The  uncontroverted  evidence  further  shows  that  in  the  latter  part 
of  July,  on  an  occasion  when  one  Kaufmann,  a  broker,  called  at  Clark's 
office,  where  the  defendant  had  desk  room,  to  see  the  defendant,  Clark 
and  Persch  brought  the  matter  to  the  attention  of  Kaufmann,  in  the 
hope  that  he  might  be  able  to  tret  a  bank  to  clear  the  loan,  and  also 
requested  the  defendant  to  speak  to  Kaufmann  with  reference  thereto, 
189N.Y.S.— 10 
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that  Persch  and  Clark  represented  to  Kniifmann  that  the  Eastern 
Brewing  Company  was  desirous  of  making  a  loan  of  $50,000  on 
Heinze  stocks,  but  did  not  wish  to  be  known  to  Heinze  in  the  matter, 
and  therefore  desired  to  arrange  with  some  bank  to  clear  the  loan; 
that  Kauf  mann  undertook  to  endeavor  to  find  a  bank,  and  reported  that 
the  Windsor  Trust  Company  would  act  in  the  matter ;  that  Clark  then 
went  to  Heinze,  whom  he  had  known  since  January  before,  and  rep- 
resented, in  substance,  that  the  Windsor  Trust  Company  would  make 
a  loan  of  $50,000  on  stocks  of  a  market  value  of  double  that  sum.  but 
that  it  would  not  loan  the  money  to  Heinze  direct;  that  Heinze  said 
he  would  transfer  the  stock  to  Joyce,  whom  Clark  met  and  took  to 
the  Windsor  Trust  Company,  and  introduced  to  one  Birmingham  who 
was  the  manager  of  the  bond  department,  and  with  whom  Kaufmann 
had  had  his  negotiations;  that  Clark  held  himself  out  to  the  Windsor 
Trust  Company  as  the  broker  for  the  borrower,  and  when  the  loan 
was  consummated  received  from  Joyce  $2,000  as  a  commission,  but 
represented  to  the  defendant  and  Persch  that  he  received  only  $1,- 
000,  and  divided  that  amount  with  them;  that  the  plan  was  to  have 
it  appear  to  the  Trust  Company  that  Kaufmann  was  the  broker  for 
the  lender,  the  Eastern  Brewing  Company,  and  that  Sherwood,  who 
was  to  and  did  deliver  $50,000,  which  he  obtained  from  Field  &  Co., 
to  the  Trust  Company  and  was  to  and  did  receive  the  stock  and  Joyce's 
note  for  one  year  at  6  per  cent.,  represented  the  lender ;  that  Sherwood 
was  then  to  sell  the  stock  on  the  market,  and,  after  reimbursing  Field 
&  Ca  for  the  $50,000  advanced  by  that  firm,  was  to  divide  35  per 
cent,  of  the  surplus  between  himself  and  Field,  as  agreed  upon,  and 
was  to  deliver  the  remaining  65  per  cent,  to  Persch ;  that  the  money 
was  paid  over  on  the  2d  day  of  August,  1909,  and  stock  of  the  then 
market  value  of  $109,000  was  received  by  Sherwood,  and  with  the 
exception  of  400  shares,  which  he  delivered  to  Persch  the  next  day, 
was  sold  by  Sherwood,  the  first  sale  having  been  made  on  the  3d  ami 
the  last  on  the  6th  of  August ;  that  Sherwood  deposited  the  proceeds 
of  the  sale  in  his  individual  bank  account,  in  which  prior  to  that  time 
he  had  a  credit  of  only  from  $100  to  $200,  and,  after  checking  out  $50,- 
000  to  the  order  of  Field  &  Co.,  he  drew  two  checks  to  the  order  of 
Persch,  one  for  $4,070.12,  and  another  for  $10,175.30,  and  had  Persch 
indorse  and  deliver  them  back  to  him,  and  ddivered  the  one  for  the 
larger  amount  to  Field  in  payment  of  his  share  of  the  commission,  and 
retained  the  smaller  one  for  his  own  share  of  the  commission,  and 
thereupon  delivered  to  Persch  a  check  for  $30,455.78,  being  for  the 
balance  of  the  proceeds  of  the  sale  of  the  stock ;  and  that  Persch  de- 
posited this  check  to  his  own  credit  in  the  Carnegie  Trust  Company, 
and  delivered  a  check  for  one-third  of  the  amount  to  Clark. 

Persch  was  not  a  witness  on  the  trial  of  this  indictment  Clark  tes- 
tificd  that  at  the  Marquette  Club,  on  the  evening  of  the  6th  of  August, 
Persch  tendered  to  the  defendant  a  check  for  his  one-third  of  the 
$30,455.78,  and  the  defendant  refused  to  accept  it,  stating  that  he 
wanted  his  share  in  cash,  and  that  Persch  said,  in  substance,  that  he 
would  pay  him  in  cash;  that  the  next  morning  the  defendant  and 
Persch  entered  their  office,  and  the  defendant  exhibited  a  rdl  of  mon- 
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ey,  which  he  testified  positively,  on  the  mere  observation  of  it,  with- 
out having  seen  the  denomination  of  any  bill,  contained  at  least  $10^ 

000,  and  said,  "I  have  got  mine." 

Clark's  stenographer,  a  girl  19  years  of  age,  testified  that  she  was 
in  the  office  at  this  time;  that  the  defendant  took  his  pocketbook  out  of 
his  pocket,  but  showed  no  money,  and  said,  "I  have  mine,"  or,  "I  have 
got  mine,"  and  that  the  day  before  she  had  heard  the  defendant,  Dark, 
and  Persch  talking  about  some  "deal,"  and  say  that  "they  expected  the 
deal  to  go  through,"  and  that  on  the  morning  when  the  defendant 
showed  his  pocketbook  she  heard  them  say  that  it  had  gone  through, 
and  they  seemed  very  happy,  but  that  she  did  not  know  what  the  deal 
was.  No  conviction  could  be  allowed  to  stand  on  her  testimony.  It  ap- 
pears that,  when  she  was  17  years  of  age,  she  was  employed  in  the  office 
of  a  wine  and  liquor  dealer,  and  she  sued  him,  and  he  settled  for  $1,000.  • 
The  nature  of  the  suit  is  not  shown.  She  testified  that  lier  memory 
of  this  transaction  was  quite  poor,  and  that  she  was  not  testifying 
"with  any  degree  of  certainty."  She  afterwards  attempted  to  (qualify 
this  by  saying  that  she  meant  with  respect  to  details.  She  was  sub-* 
poenaed  by  the  peoi^e,  but  not  sworn,  on  the  trial  of  Persch.  She 
testified  that  she  did  not  remember  whether  Clark,  her  employer,  had 
asked  her  to  testify  ag"ainst  the  defendant;  that  the  defendant  came 
to  her,  and  stated  in  substance  that  he  had  heard  that  she  had  said 
that  he  had  made  this  remark,  to  which  Clark  testified  on  this  trial, 
and  had  shown  the  money,  or  his  pocketbook,  and  said  to  her  that  she 
knew  that  those  statements  were  not  true,  and  asked  how  she  came 
to  make  them,  and  she  admitted  that  they  were  not  true,  and  that  she 
did  not  know  how  she  came  to  make  them,  and  that  she  accompanied 
him  to  his  attorney's  office,  and,  after  an  interview  with  the  attorney, 
the  latter  in  her  presence  dictated  a  statement  to  a  stenographer,  all 
of  which  was  in  every  respect  as  she  stated  the  facts  to  him,  and  that 
she  then  stated  that  Kaufmann  came  to  the  office  and  said  to  defendant, 
"You  know  the  deal  went  through,"  and  defendant  asked,  "What 
deal?"  to  which  Kaufmann  replied,  "Why,  the  Windsor  Trust  Com-^ 
pany,"  and  defendant  said,  "I  do  not  know  what  you  are  talking 
about,"  and  that  she  did  not  at  any  time  hear  defendant  say,  "I  have 
mine,"  or  see  him  exhibit  his  pocketbook. 

On  this  trial  she  said  that  the  things  she  so  stated  to  defendant's  at- 
torney were  not  true ;  but  she  admitted  that  he  interviewed  her  apart 
from  the  defendant,  and  informed  her  that  he  only  wanted  her  to  tell 
the  truth.  According  to  her  testimony,  she  refused  to  sign  and  swear 
to  the  statement,  without  consulting  her  uncle,  who  was  an  attorney, 
although  at  the  time  she  admitted  that  the  statement  was  in  every  re- 
spect truthful,  and  that  she  took  it  to  her  uncle,  who  read  it  over  and 
advised  her  not  to  sign  it,  but  did  not  ask  her  whether  or  not  it  was 
true.  Her  uncle  did  not  claim  that  he  refused  to  advise  her  to  sign 
it  on  the  ground  of  any  erroneous  statement  in  it,  but  said  he  did  so 
because  he  desired  to  shield  her  from  being  brought  into  the  matter. 
According  to  the  testimony  of  the  defen&nt  and  his  attorney,  the 
latter  said  to  her  that  he  did  not  wish  her  to  verify  the  statement  in 
his  ofike*  and  when  informed  that  she  had  an  uncle»  a  monber  of  the 
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bar,  advised  her  to  take  it  to  him.   It  is  quite  as  probable  that  her 

statement  made  to  the  defendant's  attorney  was  true,  as  that  her  evi- 
dence given  on  the  trial,  which  is  diametrically  opposed  ihcreio,  is 
true;  and  in  view  of  her  failure  to  deny  that  her  employer  had  in- 
duced her  to  testify  against  the  defendant,  it  and  other  testimony 
tending  to  show  that  he  endeavored  to  induce  her  tp  state  the  things 
which  she  denied  in  her  statement  to  the  defendant's  attorney,  it  may 
well  be  that  she  was  influenced  to  corroborate  his  testimony. 

The  defendant  testified  in  effect  that  he  knew  nothing  derocratory 
to  the  character  of  either  Persch  or  Clark,  and  had  been  introduced 
to  Persch  by  the  latter's  father  some  time  before  the  transactions  in 
question,  and  had  associated  with  him  more  or  less ;  that  in  the  latter 
part  of  June  Persch  said  to  him  that  he  had  an  opportunity  of  ob- 
taining an  office  with  a  broker  named  Clark,  whom  tlie  defendant  had 
met,  who  was  about  to  dissolve  a  partner>liip,  at  a  rental  of  $25  a 
month,  which  was  more  than  he  could  afford  to  pay,  and  he  asked 
the  defendant  if  he  would  not  take  desk  room  and  pa^  one-half  of 
the  rint,  and  use  the  office  afternoons  after  finishing  his  business  at 
the  brewery,  and  said  that  Clark  was  a  curb  broker,  and  that  if  the 
defendant  could  get  them  the  curb  business  of  a  certain  firm  they 
would  pay  him  one-third  of  the  commissions,  and  he  accepted  the 
proposition,  and  undertook  to  get  the  business,  but  was  unsuccessful ; 
that  he  had  no  knowledge  that  Persch  and  Clark  were  attempting  to 
get  these  stocks  with  a  view  to  selling  them,  and  that  while  he  under- 
stood that  they  knew  that  Heinze  was  desirous  of  obtaining  loans,  and 
were  attempting  to  negotiate  a  loan,  and  expected  to  share  in  the 
commissions,  he  had  no  reason  to  anticipate  that  there  was  anything 
illegal  in  what  they  were  contemplating;  that  it  was  represented  to 
him  that  they  procured  a  loan  of  $50,0(X)  on  Hcinze's  stock,  and  re- 
ceived a  commission  of  5  per  cent.,  $1,000  of  which  was  paid  in  cash, 
and  delivered  to  him  by  Clark  and  deposited  to  his  credit,  and  $800 
of  which  he  checked  out  by  their  direction  to  pay  commissions  which 
they  had  promised,  viz.,  Kaufmann  $500,  and  to  Ulmann — ^the  col- 
lector of  the  Eastern  Brewing  Company,  who  had  at  the  request  of 
Persch  two  days  before  siq-ned  a  collateral  note  for  $50,000,  which 
defendant  supposed  was  to  be  used  in  making  tlie  loan  upon  the  theory 
that  the  Trust  Company,  which  he  supposed  was  making  the  loan, 
was  not  to  know  the  name  of  the  real  borrower,  whom  Ulmann  was  to 
represent— $300,  and  the  remaining  $200  of  which  was  divided  be- 
tween them  after  deducting  a  small  amount  which  Persch  and  Clark 
owed  him;  that  it  was  represented  to  him  that  the  remaining  $1,500 
of  the  commission  was  paid  by  the  delivery  by  Heinze,  or  his  rep- 
resentative, of  300  shares  of  the  same  kind  of  stock  as  that  upon  which 
the  loan  was  made,  and  that  they  had  authorized  it  to  be  sold  by  one 
Reilly,  a  curb  broker;  that  he  doubted  this,  and  went  to  Reilly's  office* 
and  found  that  it  was  true  that  he  had  been  authorized  to,  and  had, 
sold  3()0  shares  of  that  stock,  and  was  ready  to  pay  over  the  proceeds, 
and  did  so  by  a  check  to  the  order  of  Persch,  delivered  in  the  presence 
of  the  defendant ;  that  on  the  receipt  of  this  check  Persch  said  he  de- 
sired to  open  an  account,  and  defendant  recommended  the  Carnegie 
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Trust  Company,  and  offered  to  accompany  Persch  there  and  introduce 
hira;  that  he  and  Persch  and  Clark  went  there,  and  Clark  stated  that 
he  had  had  trouble  with  the  bank  he  had  been  doing  business  with, 
and  said  that  he  thought  that  he  would  also  open  an  account;  that 
they  were  both  introduced  by  defendant,  and  opened  accounts  at  the 
Carnegie  Trust  Company,  Persch  depositing  this  Reilly  check,  and 
Clark  depositing  a  check  for  one-third  of  that  amount,  for  which 
Persch  gave  him  a  check,  and  that  Persch  also  gave  defendant  a  check 
for  one-third;  that  on  Friday  evening  thereafter,  at  the  Marquette 
Club,  Persch  tendered  him  a  check  for  a  little  over  $10,000,  and  he 
asked  what  it  was  for.  and  Persch  said  that  it  was  for  commissions, 
and  to  ask  no  questions,  but  tiiat  he  insisted  upon  knowing,  and  Persch 
admitted  that  they  liad  made  $30,000  more  on  this  transaction,  and  he 
expressed  the  view  that  that  could  not  be  legitimate,  and  refused  to 
take  the  check,  and  Persch  tore  it  up;  that  Persch  said,  that,  if  he  was 
afraid  to  take  the  check,  he  would  draw  one  to  the  order  of  Ulmann, 
and  did  so,  and  delivered  it  to  defendant,  who  kept  it  overnight,  but 
was  disturbed  in  mind  about  it,  and  early  in  the  morning  summoned 
Persch,  and,  on  getting  no  further  information  with  respect  to  the 
theory  upon  which  su(£  a  large  amount  of  profit  was  made,  he  tore 
it  up;  that  he  then  stated  to  Persch  that  he  was  informed  that  the 
Trust  Company  telephoned  to  him  the  day  before,  and  he  supposed 
that  it  was  with  reference  to  opening  an  account  there,  concerning 
which  Kaufmaim  had  talked  with  the  officers  of  the  Trust  Company, 
and  that  he  would  call  there ;  that  on  the  way  down  town  they  were 
passing  the  Camegie  Trust  Company,  and  Persch  said  he  wished  to 
draw  some  money,  and  they  stepped  inside,  the  defendant  waiting 
near  the  entrance;  that  he  did  not  sec  what  Persch  did  (it  appears 
that  Persch  then  cashed  a  check  for  $10,000,  drawn  on  his  own  ac- 
count, to  the  order  of  cash,  and  dated  that  day,  being  the  amount 
which  it  is  claimed,  on  the  testimony  of  Clark  and  his  stenographer, 
the  defendant  a  few  moments  later  publicly  announced,  without  even 
laving  been  asked,  that  he  had  received),  and  that  he  received  no 
money  from  him;  that  before  going  to  the  Trust  Company  he.  at 
Persch 's  request,  no  reason  being  assigned,  went  to  their  own  office 
and  there  met  Kaufmann,  and  requested  hira  to  go  to  the  Windsor 
Trust  Company  and  introduce  him,  and  they  went  over  and  met  Birm- 
ingham, to  whom  he  was  introduced  by  Kaufmann ;  that  Birmingham 
appeared  to  be  worried  over  the  loan,  and  seemed  to  be  in  doubt  as  to 
the  defendant's  identity,  and  the  defendant  stated  that  he  had  come 
with  a  view  to  opening  an  account,  but  Birmingham  said  he  had  re- 
quested Kaufmann  to  bring  the  defendant  there,  with  a  view  to  ascer- 
taining his  (Ulmann's)  and  the  Eastern  Brewing  Company  's  connection 
with  &t  loan,  and  asked  who  Ulmann  and  Sherwood  were,  and  where 
the  stocks  were;  that  defendant  informed  him  that  Ulmann  was  the 
collector  for  the  brewery  and  was  a  reputable  man,  and  that  //  Ul- 
mann had  the  stocks  they  were  all  right,  and  that  Sherwood  was  not 
connected  witii  th^  brewcrv ;  that  at  Birmingham's  request  they  went 
to  die  Chatham  National  Bank,  where  defendant  had  an  account,  and 
Birmingham  was  there  assured  by  one  of  the  officers  as  to  who  the 
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defendant  was,  and  that  he  was  a  man  of  means,  standing,  and 

respectability;  that  he  criticised  Birmingham  for  not  telephoninp;  or 
ascertaining  whether  Sherwood  was  authorized  to  represent  the  brew- 
ery or  Ulmann ;  that  two  days  later  he  was  summoned  to  the  district 
attorney's  office  by  a  detective,  who  accompanied  him,  where  he  an- 
swered all  questions  put  to  him,  but  on  the  advice  of  counsel  volun- 
teered  nothinj^  that  was  not  asked. 

The  court  mstructed  the  jury  as  matter  of  law  that  Sherwood  and 
Clark  were  accomplices,  and  that  their  evidence  could  not  be  considered, 
unless  corroborated.  Aside  from  their  evidence,  and  the  testimony  of 
Clarices  stenographer,  to  which  reference  has  beoi  made,  the  only 
evidence  connecting  the  defendant  with  the  crime  is  testimony  given 
by  Birmingham  and  by  Kaufmann  with  respect  to  admissions  made 
by  him,  and  some  testimony  by  Ulmann  tending^  to  show  that  defend- 
ant knew  that  a  loan  was  to  be  made.  One  Schwcde  gave  testinx)ny 
tending  to  show  that  defendant,  prior  to  this  transaction,  contemplated, 
with  Persch,  obtaining  stock  on  a  loan  and  selling  it,  but  did  not 
know  that  it  was  illegal  to  do  so,  provided  other  stock  were  obtained 
when  the  loan  was  paid,  and  abandoned  that  project,  and  announced 
that  he  did  not  wish  to  do  anything  unlawful,  and  thereupon  Schvvede, 
who  was  distantly  related  to  him  by  marrlapfc,  introduced  defendant 
to  brokers  who  were  his  friends  and  did  not  deem  it  necessary  to  warn 
them  with  respect  to  what  he  claims  defendant  proposed,  which,  how- 
ever, defendant  denied. 

No  conviction  should  be  allowed  to  stand  on  Sherwood's  evidence, 
even  though  it  be  corroborated.  He  admitted  that  he  deliberately  will- 
fully committed  perjury  before  the  grand  jury  at  the  request  of  Field, 
in  an  endeavor  to  shield  Field,  and  his  testimony  further  shows  that 
he  had  no  r^rd  for  honesty  in  business  transactions,  and  he  had  a  mo- 
tive  in  sustaining  the  position  which  he  took  with  the  district  attorney 
for  the  purpose  of  obtaining  immunity.  No  one  should  be  deprived  of 
his  liberty  on  the  testimony  of  such  an  accomplice.  Of  course,  if  the 
corroborating  evidence  were  sufficient,  in  itself,  to  establish  the  guilt  of 
the  defendant,  a  conviction  might  stand.  The  testimony  of  Birming- 
ham and  Kaufmann,  concerning  interviews  with  the  defendant  and  ad- 
missions made  by  him,  tends  to  show  that  he  had  guil^  knowledge  of 
the  purpose  for  which  the  stocks  were  obtained,  and  of  the  manner  in 
whicli  they  were  obtained;  but  the  evidence  warranted  a  finding  that 
they  also  were  accomplices,  and  required  a  finding  that  Kaufmann  was 
an  accomplice.  Birmingham,  according  to  his  testimony  and  that  of 
Joyce,  received  for  the  Trust  Company  $1,000  for  undertaking  to  de- 
ceive Joyce  and  lead  him  to  believe  that  the  loan  was  being  made  by 
the  Windsor  Trust  Company,  and  that  the  stocks  would  be  attached  to 
the  note  and  held  by  the  Trust  Company,  and  could  be  obtained  at  any 
time  un  payment  of  the  amount  due  on  the  loan,  with  interest  for  the 
first  year,  and  delivered  the  note  and  stock  to  Sherwood,  without  ever 
having  seen  the  defendant,  or  communicated  with  his  company,  or  with 
l^Imann,  who  it  was  represented  was  making  the  loan,  and  whose  for- 
mal pro|  (wition  in  writing,  which,  however,  was  whoHv  imanthori«;cd 
and  a  forgery,  the  Trust  Company  held,  and  Biriuingham  received  and 
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retained  personally  $250,  beint^  one-half  of  the  commissions  received 
by  Kaufmann,  and  he  took  no  receipt  for  the  stock,  and  mad&^no  in- 
quiry a$  to  where  it  was,  until  four  or  five  days  thereafter,  when  he 
was  notified  by  Joyce  that  aome  of  it  was  being  sold  on  the  curb. 
Kaufmann  prepared  the  formal  application  for  the  loan,  first  in  the 
name  of  the  Brewing  Company,  and  then,  according  to  his  testimony, 
at  the  suggestion  of  the  defendant,  changed  it  to  the  name  of  Ulmann 
and  presented  it  to  the  Trust  Company,  without  consulting  Ulmann, 

•  and  probably  signed  Uhnann's  name,  although  it  does  not  definitely 
appear  who  signed  it,  and  Imew  that  neither  the  Brewing  Company  nor 
I'lmann  was  making  the  loan,  and  that  Sherwood  was  not  connected 
with  the  Brewing  Company,  but  was  represented  to  the  Trust  Company 
as  bringing  the  money  from  and  receiving  the  stock  for  the  Brewing 
Company,  and  he  allowed  Hdnze,  whom  he  knew,  to  be  thus  misled, 
for  he  understood  that  tiie  loan  was  for  Hdnze.  He  therefore,  on  his 
own  testimony,  knew  that  the  transaction  was  not  an  honest  onie^. 

It  is  probable  that  the  whole  truth  concerning  these  matters  has  not 
been  told.  These  men  must  have  known  that  sooner  or  later  it  would 
be  discovered  that  they  had  sold  these  stocks.  They  may  have  figured, 
as  some  of  the  evidence  with  respect  to  another  transaction  tends  to 
show,  that  the  loan  was  for  a  year,  and  that  the  maricet  price  of  the 
stocks,  by  selling  a  large  number  of  shares,  would  be  so  depressed  that 
the  stocks  could  be  bought  in  at  a  lower  figure,  and  that  they  would  thus 
be  able  to  replace  them  before  the  loan  fell  due.  Clark,  Persch,  and 
Sherwood,  at  least,  had  no  particular  standing,  or  large  earning  ca- 
pacity, and  were  without  financial  resources.  Clark  and  Sherwood  ad- 
mit tiiat  they  deliberately  entered  into  this  scheme,  which  they  knew 
was  unlawful.  The  position  of  the  defendant,  however,  was  quite 
diflPcrent.  He  had  everything  to  lose,  and  nothing  to  gain,  by  such  an 
unlawful  enterprise,  and  it  is  extremely  doubtful  whether  he  would, 
with  full  knowledge  of  the  effect  of  the  transactions — that  is  to  say, 
with  criminal  intent— become  a  party  to  these  transactions.  In  the 
opening  of  this  case,  the  defendant  was  pictured  as  the  man  higher  up. 
who  had  cdnceived  this  unlawful  plan,  and  used  Clark  and  Persch,  who 
were  young  and  inexperienced,  as  his  tools,  and  it  was  charged  that 
he  was  more  censurable  than  they.  This  record  does  not  sustain  that 
contention.  The  evidence  does  not  warrant  a  finding  that  the  defend- 
ant conceived  this  unlawful  scheme,  and  put  forward  Dark  and  Persch 
to  consummate  it ;  but,  on  the  contrary,  the  fair  inference  is  that,  if 
he  was  a  participant  in  it,  he  was  led  into  it  by  them,  or  one  of  them. 
The  learned  trial  justice  evidently  had  grave  doubt  as  to  whether  the 
evidence  satisfactorily  showed  the  guilt  of  the  defendant  beyond  a  rea- 
sonable doubt,  for  he  gave  a  certificate  of  reasonable  doubt.   In  these 

•  circumstances,  and  in  view  of  the  damaging  nature  of  some  of  .the  tes- 
timony, and  the  fact  that  in  most  instances  the  witnesses  giving  it  wer« 
impeached  by  their  own  testimony  oh  cross-examination,  or  by  other 
evidence,  it  became  most  important  for  the  protection  of  the  rit^lits  of 
the  defendant  that  the  jury  be  fully  instructed  upon  all  material  points 
of  law  lliat  might  aid  them  in  determining  the  facts. 

One  hundred  and  two  requests  to  charge,  most  of  which,  however. 
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were  very  short,  only  covering  from  two  to  four  lines  of  print  and  con- 
taining clear  and  condse  propositions,  were  handed  to  the  court  at  the 
close  of  the  evidence.  At  the  dose  of  the  charge  the  court  announced 

thnt  t!ic  (Icfenflant  miL^lit  have  an  exception  to  every  request  not  char<^- 
ed  "  on  liie  j^round  that  they  are  already  covered  in  the  charge,"  and 
tlie  defendant's  counsel  duly  excepted  separately  to  the  refusal  to 
charge  each  request.  That  announcement  indicates  that  the  court  con- 
sidered that  all  of  the  requests  had  been  diarged  in  substance;  but 
the  taking  of  exceptions  indicates  that  counsel  for  defendant  did  not  . 
acquiesce  in  that  view,  and  it  is  quite  clear  that  no  instructions  were 
given  to  the  jury  with  respect  to  a  <^reat  many  of  the  requests.  If  the  ' 
guilt  of  the  defendant  clearly  appeared,  errors  in  refusing  to  charge 
as  requested  in  such  circumstances  might  be  disregarded,  upon  the  the- 
ory that  it  was  the  duty  of  counsel  lor  the  defendant  to  draw  the  at- 
tention of  the  court  to  any  particular  request  omitted ;  but  this  is  not 
such  a  case,  and,  there  being  serious  doubt  with  respect  to  the  guilt  of 
the  defendant,  his  rights  should  not  be  jeopardized,  either  by  errors  of 
omission  on  tlie  part  of  the  court  or  of  counsel. 

The  court  failed  to  instruct  the  jury  with  respect  to  the  weight  to 
be  given  to  tiie  testimony  of  witnesses  who  gave  false  testimony.  One 
of  the  requests  spedfically  drew  attention  to  this  point,  and  it  was  in 
proper  form,  and  the  court  was  thereby  requested  to  instruct  the  jury 
that,  if  they  believed  that  any  witness  deliberately  and  intentionally 
testified  falsely,  they  might  disregard  his  entire  testimony.  By  another 
rei|uest  the  court  was  asked  to  charge  that,  if  the  jury  believed  that 
either  Clark  or  Sherwood  willfully  testified  falsely  as  to  any  material 
fact,  they  were  at  liberty  to  disr^rd  the  entire  testimony  of  eidier 
if  they  saw  fit  so  to  do.  The  court  was  also  duly  requested  to  make  a 
like  charge  with  respect  to  the  testimnnv  of  Clark's  stenographer  and 
of  her  uncle.  No  instructions  were  given  bearing  on  these  points.  It 
is  customary  and  proper  to  charge  the  jury  to  this  effect,  where  there 
is  a  basis  therefor  in  the  testimony  of  any  witness,  and  the  case  at  bar 
was  eminently  one  in  which  such  instructions  should  have  been  given. 
Laymen,  ordinarily,  do  not  understand  this  proposition,  and  are  often 
troubled  about  disregarding  particular  testimony,  although  they  may 
believe  that  the  witnesses  willfully  gave  false  testimony  in  part. 

On  the  cross-examination  of  the  defctulant  he  was  a^kcd  concern- 
ing some  prior  transactions  between  Persch  and  hunsclf  and  a  man 
from  Massachusetts,  who  was  known  to  him  by  the  name  of  Fiskc, 
but  who  had  several  aliases,  and  he  admitted  that  he  received  as  a  re- 
sult of  those  transactions  a  commission  of  $5,000,  and  that  he  was 
obliged  to  make  up  a  loss  on  another.  Sufficient  was  brought  out  by 
these  inquiries  to  arouse  suspicion  with  respect  to  the  defendant's  hon- 
esty in  connection  with  those  transactions,  and  he  was  required  to  tes- 
tify, over  objection  and  exception,  that  Fiske  was  indicted  here,  and 
he  was  asked  if  one  Aldhouse,  of  Boston,  whom  he  Imew,  was  not 
convicted  of  grand  larceny  in  Massachusetts;  but  suffident  facts  were 
not  brought  out  to  show  that  be  was  guilty  of  any  crime  in  connection 
with  those  transactions.  One  of  the  requests  called  for  an  instruction 
that  defendant  was  not  being  tried  for  participation  in  any  other  trans- 
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action,  and  that,  if  he  had  no  guilty  connection  with  the  transaction 
specified  in  the  indictment,  he  should  be  acquitted,  and  a  separate  re- 
qatst  asked  for  a  disui^e  that  there  was  no  proof  that  any  other  trans- 
action which  he  particqiated  was  criminal  or  illegal.   No  instni(;{ions 

were  given  on  these  points,  and  while  the  learned  trial  justice  charged 
generally  that  the  defendant  was  entitled  to  an  acquittal  unless  he  was 
guilty  as  charged  in  the  indictment,  yet,  in  the  circumstances  of  this 
case,  the  jury  should  have  been  instructed  with  respect  to  the  effect 
of  the  evidence  concerning  the  other  transactions. 

It  appears  that  counsel  for  the  people,  in  opening  the  case,  conceded 
that  the  testimony  of  Clark  and  Persch  was  not  very  reliable,  on  ac- 
count of  their  confessions  of  guilt  in  this  transaction  and  tlie  prior 
conviction  of  Clark  and  the  arrest  of  Persch  on  another  prior  charge 
of  grand  larceny,  from  which  he  received  Imnninity  by  testifying  for 
the  people ;  bat  it  was  charged,  in  effect,  that  the  defendant  was  in 
no  position  to  criticise  their  past,  or  was  no  better  than  they,  for  he 
became  their  partner  and  "a  man  is  known  by  the  company  he  keeps." 
There  is  no  doubt  that  that  was  one  of  the  damaginj^  facts  that  led  to 
the  conviction  of  the  defendant.  The  court  was  requested  to  charge 
two  requests  on  this  point,  viz. :  (1)  That  the  existence  of  intimate 
relations  is  not  a  circumstance  from  which  participation  in  guilty  acts 
of  associates  is  to  be  presumed ;  and  (2)  that  such  relations  are  con- 
sistent with  innocence.  No  instructions  with  respect  to  this  were  given 
in  the  main  charge,  and  at  its  close  the  court  was  again  requested  to 
charge  these  requests,  and  after  some  discussion  charged  the  former, 
but  not  the  latter.  The  request  was  dearly  drafted  to  state  a  correct 
abstract  proposition  of  law  (People  v.  Courtncv,  28  Htm,  589-593 : 
People  v.  Kathan,  136  App.  Div.  303-308.  120  N.  Y.  Supp.  1096),  and 
should  have  been  granted  in  its  entirety,  especially  in  view  of  defend- 
ant's testimony  that  he  knew  nothing  derogatory  to  Persch  and  Clark, 
which  was  uncontroverted.  It  is  probable  that  the  jury  attached  too 
much  importance  to  his  having  become  their  partner. 

The  court  was  also  requested  to  instruct  that,  if  the  actions  or  con- 
duct of  the  defendant  followinp^  the  taking  of  the  stock  indicated  that 
he  approved  of  the  act.  "such  approval  does  not  necessarily  make  him 
an  aider  or  abettor."  The  refusal  to  so  charge  was  error.  See  Stover 
V.  People,  56  N.  Y.  315. 

^  The  court  was  also  requested  to  chaige  that,  in  considering  the  tes- 
timony of  Gark,  they  must  consider  his  motive  and  the  fact  that  he 

had  been  promised  immunity,  and  that  the  testimony  of  an  accomplice 
that  he  took  the  stock  is  not  evidence  that  the  defendant  induced  him 
to  take  it,  and  the  fact  that  two  or  more  accomplices  testified  to  the 
eommission  of  the  crime  does  not  dispense  with  the  necessity  of  cor- 
roboration. No  specific  instructions  were  given  on  these  points.  The 
court  charged  that  the  defendant  could  not  be  convicted  on  the  testi- 
mony of  Clark  and  Sherwood,  "unless  they  each  be  corroborated  by 
other  evidence  as  tends  to  connect  this  defendant  with  the  commission 
of  the  crime."  The  court  was  separately  requested  to  charge  that  Bir- 
mingham, Kaufmann,  and  Ulmann  were  accomplices.   I  think  the 
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court  should  have  so  charged  as  to  Kaufmann,  at  least,  and  that  the 
exception  to  such  refusal  presents  reversible  error. 

On  the  subject  of  accomplices  the  court,  after  instructing  the  jury 
that  Sherwood  and  Clark  were  aocomplices,  stated  that  it  was  for  the 

jury  to  determine  whether  there  were  other  accomplices,  and  that  a 
conviction  cannot  be  had  on  the  testimony  of  accomplices  alone.  The 
court  was  also  requested  to  instruct  the  jury  that  the  fact  that — 

••two  or  more  accomplices  testify  to  the  commission  of  a  crime  does  not 
dispense  with  the  necessity  of  corroboration,  and  the  same  amount  of  evi- 
dence Is  required  to  connect  the  defendant  witli  the  crime  as  it  there  had 
been  but  one  accomplice.'* 

This  request  involved  a  correct  proposition  of  law,  and  it  should 
have  been  charged.  It  was  not  covered  by  the  specific  charge  with  re- 
spect to  the  testimony  of  Clark  and  Sherwood. 

After  properly  instructing  the  jury  with  respect  to  the  corroborative 
evidence  required  in  the  case  of  accomplices,  and  that  an  accomplice 
was  one  so  connected  with  the  crime  that  he  might  himself  be  con- 
victed therefor,  the  court  instructed  the  jury  that  where  a  confession 
is  made  by  an  accomplice,  which  is  consistent  with  and  corroborated 
by  other  testimony  of  witnesses  whom  the  jury  believe  to  be  honest 
and  truthful,  the  testimony  of  the  accomplice  tnen — 

"became  teettmooy  of  such  an  order  as  entitled  jon  to  give  it  gieat  ooneld- 
eration  notwtthstuidlng  the  fact  that  it  is  the  testimony  of  an  accompUceb** 

An  exception  to  this  diarge  was  duly  taken  on  the  ground  that  the 
court  unduly  emphasized  the  importance  of  the  testimony  of  the  ac- 
complice, by  stating  that  it  was  in  such  case  to  be  given  "great  con- 
sideration." which  was  not  a  question  of  law  for  the  court,  but  of  fact 
for  the  jury  (see  People  v.  Kerraro.  161  N.  Y.  365-379,  55  N.  E.  931), 
and  the  court  did  not  modify  the  charge. 

The  importance  of  the  errors  in  the  charge  with  respect  to  these 
requests  as  to  accomplices  is  emphasized  hy  the  fact  that  the  jury, 
after  being  sent  out,  came  into  court,  and  at  their  request  the  testi- 
mony of  Kaufmann  was  read  to  them.  Birmingham's  assistant,  called 
by  the  prosecution,  was  permitted,  without  objection  or  exception,  to 
testify  to  a  conversation  with  defendant's  father,  upon  whom  he 
called  with  a  view  to  having  defendant  get  into  communication  with 
Binningham,  so  that  the  latter  would  help  him,  at  least,  by  not  vol- 
unteering dvidence  against  him.  His  testimony  was  hearsay,  and 
utterly  incompetent,  and  it  must  have  been  prejudicial  to  defendant; 
for  lie  stated  that  Birmingham  knew  that  defendant  received  $10,000 
from  this  transaction,  and  used  $8,500  of  it  to  pay  gambling  debts, 
and  stated  to  a  friend  a  few  days  before,  in  substance,  that  he  had  a 
game  that  beat  gambling  at  the  club  "sdl  hollow."  "I  am  going  to 
make  $13,500  without  putting  up  a  dollar."  In  the  circumstances,  it 
cannot  be  said  that  the  conviction  was  had  upon  the  competent  evi- 
dence in  the  case. 

1  am  also  of  opinion  that  the  reception  of  Exhibit  17  over  objection 
on  the  part  of  tlie  defendant  constitutes  reversible  error.  That  ex- 
hibit was  received  to  corroborate  the  testimony  of  Clark,  who  was  the 
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author  of  it,  and  the  ruling  is  sought  to  be  sustained  by  Matter  of 
Hesdra's  Will,  119  N.  Y.  617,  23  N.  E.  555,  which  held  that,  where 

a  subscribing  witness  to  a  wiU  died  before  the  will  was  admitted  to 
probate,  his  declarations  were  competent  to  impeach  the  execution  of 
the  will,  so  far  as  his  signature  as  a  subscribing  witness  was  con- 
cerned, precisely  the  same  as  if  he  had  been  called  as  a  witness,  and 
that  where  such  impeaching  evidence  was  gfiven  It  was  competent  to 
show  by  other  witnesses  pnor  declarations  of  the  subscribing  witness 
during  the  life  of  the  testator  to  the  effect  that  the  will  had  been  made 
and  that  he  was  a  subscribing  witness.  The  court,  however,  expressly 
stated  that  the  ruling  was  not  intended  as  a  modification  of  the  gen- 
eral rule  that,  when  it  is  shown  that  a  witness  has  made  declarations 
inconsistent  vrith  his  testimony,  he  cannot  be  corroborated  by  showing 
that  he  made  declarations  consistent  therewith,  but  was  an  exception 
thereto,  and  the  court  confined  the  exception  to  cases  in  which  the 
witness  is  charged  with  giving  testimony  under  the  influence  of  some 
molive  prompting  him  to  give  a  false  or  colored  statement,  in  which 
case  it  may  be  shown  that  he  made  similar  declarations  at  a  time 
when  the  imputed  motive  did  not  exist,  and  to  cases  where  evidence 
is  offered  tending  to  show  that  an  account  of  a  transaction  given  by 
a  witness  is  a  fabrication  of  a  late  date,  when  it  may  be  shown  in 
contradiction  of  such  evidence  that  he  gave  the  same  account  "before 
its  ultimate  operation  and  eiiect  arising  from  a  change  of  circum- 
stances should  have  been  foreseen."  I  am  of  opinion  tliat  this  evi- 
dence was  not  admissible  within  the  ruling  of  the  court  in  that  case. 

The  assistant  district  attorney,  in  opening  the  case,  announced  that 
Clark  had  been  previously  convicted  of  forgery,  and  had  served  a 
term  in  a  reformatory,  and  that  he  had  been  promised  immunity  in 
this  case.  The  only  additional  fact  of  importance  brought  out  on  his 
cross-examination  tending  to  affect  his  credibility  was  that,  after  being 
arrested  on  account  of  his  connection  with  the  transactions  in  ques- 
tion, he  was  also  indicted  for  stealing  diamonds,  of  the  value  of  $6,- 
000,  from  his  mistress.  On  redirect  examination  he  was  permitted 
to  testify,  over  objection  and  exception  duly  taken  in  behalf  of  the 
defendant,  that  after  his  arrest  in  connection  with  the  transaction  in- 
volved on  this  appeal,  but  before  his  indictment  for  stealing  from  his 
mistress,  he  consulted  two  attorneys,  and  dictated  a  statement  to  a 
stenographer  in  the  office  of  one  of  them,  and  subsequently  received 
a  transcript  of  it  from  the  other  attorney,  and  thereupon  the  state- 
ment was  otiered,  received,  and  read  in  evidence,  without  further  proof 
with  respect  to  when  or  by  whom  it  was  prepared.  It  appears  to  be 
a  statement  of  facts  with  respect  to  the  transactions  now  in  review, 
and  with  respect  to  the  part  taken  by  those  who  participated  therein. 
It  contains  no  statement  with  respect  to  some  of  the  material  evidence 
given  by  Clark  on  the  trial  of  this  indictment ;  but  in  part  it  tends  to 
corroborate  his  testimony,  and  in  other  respects  is  more  damaging  to 
defendant  than  Clark's  testimony  given  upon  the  trial.  The  learned 
court  attempted  by  the  charge  to  properly  limit  the  effect  of  this 
evidence  to  corroborating  the  testimony  of  Clark.  Although  Clark 
bad  not  been  promised  immunity  at  the  time  he  says  he  dictated  t>e 
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statement,  it  cannot  be  ?aid  that  he  was  not  actuated  by  tlie  same 
motive  in  preparing  the  slatcincnt  as  he  was  in  giving  his  testimony 
on  the  trial ;  for  if  his  testimony,  wholly  uncorroborated,  is  to  be  ac- 
cepted as  to  the  time  when  he  made  the  statement,  it  is  manifest  that 
he  was  influenced  in  making  it  by  a  desire  to  obtain  immunity  and  to 
have  the  people  use  him  as  a  witness  against  the  others  who  were 
implicated  at  the  same  time.  This  statement,  which  from  a  les^al 
standpoint  had  no  probative  force  in  corroborating  the  testimony  of 
Clark,  was  piven  full  effect  as  corroborative  evidence  by  its  reception 
and  by  the  mstnictions  to  the  jury  with  respect  thereto. 

I  have  examined  this  record  with  great  care,  and  I  am  not  satisfied 
that  the  competent  evidence  in  the  case  establishes  the  guilt  of  the 
defendant,  and  I  am  convinced  that  the  jury  was  influenced  in  reach- 
ing the  verdict  of  guilty  by  incompetent  evidence  and  errors  com- 
mitted upon  the  trial,  and  therefore,  in  the  interests  of  justice,  the 
judgment  of  conviction  should  be  reversed,  and  a  new  trial  granted. 

I  therefore  vote  for  the  reversal  of  the  judgment  of  conviction  and 
for  a  new  trial.  > 


(78  Misc.  Rep.  284.) 

HALFMOON  BRIDGE  CO.  v.  CANAL  BOARD  et  al. 

(Supreme  Court,  Special  Term,  Albany  County.    November,  1912.) 

Oanalb  (§  17*) — Bridges — Interfebexce  by  Canal  Board — Injuxctiow. 

Barpe  Canal  Act  fLaws  1903.  c.  147)  §  3.  provides  that  new  bridges  shall 
be  built  over  the  canals  to  take  the  place  of  existing  bridges,  whenever 
required  or  rendered  necessary  by  the  new  location  of  the  canal.  Held, 
that  where  complainant  had  erected  and  was  maintaining  a  toll  bridge 
over  the  Mohawk  river,  and  the  caiuil  bun  i  d  and  its  employes  had  taken 
DO  Steps  to  construct  a  new  bridge  and  approaches,  or  appropriate  com- 
plainant's bridge  and  approaches  in  the  manner  prescribed  by  such  see* 
tlon.  complainant  was  entitled  to  an  Snjiinctlon  restraining  Uielr  interi^ 
ence  with  such  bridge. 

[Kd.  Note. — For  other  cases,  see  Casals,  Cent  Dig.  {  25;  Dec.  Dig.  i 
17.*1 

Suit  by  the  Halfmoon  Bridge  Company  against  the  Canal  Board 
and  others  to  restrain  defendants  from  interfering  with  complainant's 
bridge  crossing  the  Mohawk  river.  On  motion  for  preliminary  in- 
junction. Granted. 

Tl i  iiias  O'Connor,  of  Waterford  (Collin,  Wells  &  Hughes,  of  New 

York  City,  of  counsel),  for  plaintiff. 

Thomas  Carmody,  Atty.  Gen.,  and  Henry  S.  Bacon,  Deputy  Atty. 
Gen.,  of  Rochester,  for  defendants. 

CHESTER,  J.  There  appears  to  be  no  distinction  in  principle  be- 
tween the  plaintifFs  application  for  an  injunction  in  this  case  and  that 
of  the  plaiiititT  in  Lehigh  Vallev  R.  R.  Co.  v.  Canal  Board,  146  App. 
Div.  151,  130  N.  Y.  Supp.  97«,  modified  and  affirmed  in  2(H  N.  Y. 
471,  97  N.  E.  964,  where  it  was  held  that  a  railroad  company  was  en- 
titled to  a  judgment  restraining  the  defendants  and  their  agents  from 
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trespassing  upon  or  interfering  with  a  railroad  bridj:fe  over  a  stream 
u<;ed  for  and  in  the  construction  and  improvement  of  the  Barge  Canal, 
unions  cither  the  state  constructs  a  new  bridge  and  approaches  thereto 
or  appropriates  for  the  canal  the  bridge  and  its  approaches  in  the 
manner  prescribed  by  the  statute.  The  Bssgt  Canal  Act  (Laws  of 
1903,  c.  147)  provides  in  sectioo  3,  that: 

"New  bridges  Shall  t>o  built  over  the  canals  to  take  the  place  of  existing 
bri'iiros  wliererer  required  or  rendered  neceesaly  by  the  new  locatton  of  the 

canals." 

The  case  referred  to  had  reference  to  a  railroad  bridge.  The  bridge 
in  question  here  is  a  highway  bridge  over  the  Mohawk  river,  where 
that  is  being  enlarged  as  a  part  of  the  Barge  Canal,  and  it  is  none 
the  less  a  highway  bridge  because  the  plainti^  has  been  permitted  un- 
der the  law  to  operate  it  as  a  toll  bridge.  The  statute  mentioned  is 
broad  enough  to  cover  bridges  of  cither  class. 

Under  the  authority  of  the  case  cited,  the  plaintiff  is  entitled  to  an 
injunction  restraining  the  defendants  and  their  agents  from  tres- 
passing upon  or  interfering  with  its  bridge  or  overilowing  the  same 
with  water,  unless  they  construct  as  required  by  the  statute  a  new 
bridge  and  approaches,  or  appropriate  the  said  bridge  as  well  as  its 
approaches  in  the  manner  prescribed  by  section  4  of  said  chapter  147 
of  the  Laws  of  1903. 

Motion  granted. 


DAVIDSON  y.  UNOBK. 

(Supreme  Court,  Appellate  Term,  First  Department   Dceember  9,  1912.) 

1.  AlTKAL  AND  ERBOR  (§  S75*> — RbVIEW— ObDERS  REVIEWABLE. 

An  order  proTiding  for  punlsbmoA  of  defendant  for  contempt  on  bis 

failure  to  pay  the  costs  of  a  reference  could  not  be  reviewed  on  nppoal 
froiu  an  order  denying  defendant's  motion  to  set  aside  a  judgment  on  the 
gronnd  that  he  was  not  served  with  summons,  wbere  tlie  contempt  order 
was  not  contained  In  the  order  appealed  from. 

[Kd.  Note  — For  other  cases,  see  Aiq;>eal  and  Error,  Cent  Dig.  |$  8541- 

354S;  Dec.  Dig.  §  875.  •] 

2.  Contempt  (S  63*) — Refebe.nce— Costs— Failure  to  Pat. 

Wbere  defeo^Bt  moved  to  set  aside  a  Judgment  because  bs  liad  not  been 
served  with  summons,  which  motion  was  denied  after  a  reference,  the  court 
had  no  Jurisdiction  to  direct  proceedings  to  punish  defendant  for  con- 
tempt If  be  telled  to  pay  tbe  costs  of  tbe  refnenca. 

[Ed.  Note.— For  otber  cases,  see  Contempt,  Cent  Dig;  U  190^  197-901; 
Dec.  Dig.  1 63.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Morris  Davidson  against  PincttS  Unger.   From  an  order 

denying  defendant's  motion  to  set  aside  a  judgment,  on  the  ground 
that  he  was  not  serv^ed  with  summons,  defendant  appeals.  Altirmed. 

Argued  December  term,  1912,  before  SEABURY,  GUY,  and  GE- 
RARD,  JJ.  
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M.  &  B.  Taffe,  of  New  York  City,  for  appellant. 
Jacob  J.  Schwebel,  of  New  York  City  (Max  Schwcbcl,  of  New  York 
City,  of  counsel),  for  respondent. 

GERARD.  J.    The  finding  of  the  court  below  as. to  the  service 

of  the  summons  will  not  be  disturbed, 

.  [1]  The  insertion  of  the  provision  as  to  punishment  for  contempt 
in  case  of  failure  to  pay  the  costs  of  the  reference  is  unauthorized,  and 
defendant  should  not  be  punished  as  for  a  contempt  if  he  fails  to 
pay  such  costs.  See  Karon  v.  Eisen,  72  Misc.  Rep.  12, 129  N.  Y.  Supp. 
177.  But  as  such  a  provision  does  not  appear  in  the  order  nppeaifd 
from,  and  as  defendant's  time  to  appeal  from  the  order  of  reference 
has  expired,  the  question  does  not  arise  here.  If  defendant  was  not 
satisfied  with  the  provisions  of  the  order  of  reference,  he  should  have 
appealed,  and  cannot  now  review  it  upon  an  appeal  from  a  subsequent 
order. 

[2]  But,  as  above  stated,  if  proceedings  to  punish  for  contempt  are 
brought  against  defendant,  he  can  successfully  resist  them,  because  the 
court  had  no  authority  to  insert  such  a  provision  in  the  order.  Sec 
Karon  v.  Eisen,  supra,  which  with  strange  carelessness  is  cited  by 
respondent  to  a  court,  two  of  whose  membm  sat  in  that  case,  as  hold- 
ing exactly  the  opposite  of  what  it  does  hold. 

Order  affirmed^  with  $10  costs  and  disbursements.  All  concur. 


70NB8     OAT  et  at 

(Supreme  Court,  Equity  Term.  Erie  Couuty.   October,  1912.) 

USOBT  (I  5C*) — CONTRACT — Attobptky's  Fees. 

Defendant  Q.,  being  In  financial  straits,  applied  to  bis  attorney  to  pro* 
eoftt  him  a  loan  of  9S.€00  on  an  midivMed  interest  In  certain  real  prop- 
erty, which  was  already  Incumbered  by  a  prior  mortgage.  The  attorney 
advised  him  as  to  the  dlfllculty  of  obtaining  the  loan,  and  that  it  would 
be  neoeseary  to  pay  a  bonus  of  10  per  cent  Tbe  attorney  applied  to 
plnintiff,  who  was  another  client,  who  agreed  to  make  Uie  loan  on  certain 
conditions,  which  were  complied  with,  gave  the  attorney  a  check  for 
16,000,  and  left  the  preparation  of  tbe  necessary  papers  to  him.  These 
having  been  executed,  the  attorney  distributed  the  proceeds  of  the  loan 
for  O.,  charging  him  $500  for  his  services  in  procuring  it  Plaintiff  re- 
cefred  no  bonns,  and  had  no  knowledge  of  the  attorney's  act  In  retaining 
a  part  of  the  proceeds  as  commissions,  did  not  authorize  It,  and  was  no 
party  to  O.'s  agreement  therefor.  Held,  that  the  attorney  represented 
plaintiff  only  In  preparing  the  necessary  papers  to  secure  the  loan,  and 
was  the  attorney  for  G.  In  receiving  and  disbursing  the  proceeds,  and 
that  the  loan  was  not  usurious  because  of  the  charging  of  such  attorney's 
fees  or  commissions. 

[Ed.  Note.— For  other  eases,  see  Usury,  Cent  Dig.  H  122-127;  Dec. 
Dig.  I  60.*] 

Action  by  Frank  R.  Jones  against  Louis  W.  Gay  and  others.  De- 
cree for  complainant. 

•For  otti«r  eu«i  Me  Mine  topie  a  I  mumbss  la  Dee.  *  An.  Digs.  VM  to  date,  *  VuntTt  UOmm 
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George  Clinton  and  Georgfe  H.  Wade,  both  ol  New  York  City,  and 

Ulvsses  S.  Thomas,  of  Buffalo,  for  plaintiff. 
William  H.  Hamilton,  of  New  York  City,  for  defendants  Gay. 

WHEELER,  J.   The  action  is  brought  to  foreclose  a  mortgage 

for  $5,000.  The  principal  defense  is  that  of  usury.  The  evidence 
shows  that  the  defendant  Louis  W.  Gay  was  in  financial  straits,  and 
desired  to  borrow  $5,000  on  an  undivided  interest  in  certain  real 
estate  owned  by  him.  His  interest  was  already  incumbered  by  prior 
mortgages. 

Mr.  Thomas,  one  of  the  defendants  m  this  action,  is  an  attorney 
and  counselor  at  law,  and  for  some  time  prior  to  the  giving  of  the 

mortgage  sought  to  be  foreclosed  had  acted  in  various  matters  as  the 
attomey  and  counsel  for  the  defendants  Louis  W.  Gay  and  wife.  Mr. 
Thomas  at  the  time  of  this  transaction  had  legal  matters  in  hand  for 
Mr.  Gay.  Mr.  Ga^  consulted  Mr.  Thomas,  explained  his  financial 
needs,  and  asked  turn  to  procure  for  him  a  loan  on  the  property  in 
question.  Mr.  Thomas  explained  to  him  that  it  would  be  difficult 
to  obtain  a  loan  on  the  property,  as  Gay's  interest  was  an  undivided 
one,  and  already  heavily  incumbered.  He  further  stated  that  to 
procure  such  a  loan  the  borrower  usually  had  to  pay  a  bonus  or  shave 
of  10  per  cent.  He,  however,  undertook  to  obtain  the  loan,  if  possible. 

Mr.  Jones,  the  plaintiff  in  this  action,  had  been,  a  client  of  Mr. 
Thomas.  He  had  loaned,  throuijh  Mr.  Thomas,  money  on  bond  and 
mortgage  on  other  occasions,  and  Mr.  Thomas  had  acted  for  him  in 
closing  the  transactions.  Mr.  Thomas  went  to  Mr.  Jones  and  stated 
that  Mr.  Gay  wished  to  borrow  $5,000,  told  him  about  the  security, 
and  urged  mm  to  make  the  loan,  and  take  the  bond  and  mortgage. 
Thomas  told  Jones  he  would  guarantee  the  loan,  or  bond  and  mort- 
gage. After  considering  the  matter,  Jones  informed  Thomas  he 
would  make  the  loan  on  the  conditions  named,  and  provided  Mrs. 
Gay  would  go  upon  the  bond.  He  left  it  for  Thomas  to  close  the 
transaction.  He  sent  or  gave  Thomas  his  check  for  $5,000,  the 
amount  of  the  loan.  The  bond  and  mortgage  was  drawn  by  Thomas, 
who  requested  the  mortgagors  to  come  to  his  office  to  execute  the 
papers.  This  they  did.  The  mortgage  was  properly  recorded,  and 
Thomas  then  proceeded  to  distribute  and  pay  out  the  money  in  his 
hands.  The  defendant  Gay  admits  Thomas  had  authority  to  receive 
the  amount  of  the  bond  and  mortgage  for  him,  and  make  payments 
for  him. 

Thomas,  on  August  5,  1902,  rendered  Gay  a  statement  of  his  ac- 
count with  Gay.  In  this  statement  he  charged  Gay  with  various  pay- 
ments and  disbursements  made  for  his  benefit,  amounting  to  $2,021.83. 
He  charged  him  $100  for  services  other  than  the  transaction  in  ques- 
tkm.  He  credited  Gay  with  $1,189.89,  received  for  Gay's  account  in 
other  ways,  and  also  with  the  "proceeds  of  the  Jones  loan"  $4,500. 
This  left  a  balance  of  $3,568.06  still  owing  Gay,  for  which  Thomas 
gave  him  his  check. 

It  ap{)cars  that  on  August  4th  Thomas  had  given  Gay  a  check  for 
$500,  for  which  he  had  omitted  to  charge  Gay  on  his  books,  and  this 
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item  was  aoddentally  omitted  from  the  statement  rendered..  Upon 
its  discovery,  Thomas  called  Gay's  attention  to  the  omission  anil  asked 
a  repayment  of  the  $500.  Gay  could  not  pay  the  money,  but  gave 
Thomas  a  note,  which  included  the  $500  and  some  other  sums.  This 
note  was  discounted  by  Thomas  at  the  bank;  but,  by  reason  of  his 
indorsement  of  the  note,  Thomas  has  been  compelled  to  take  up 
and  pay  the  note  in  question,  or  a  renewal  of  it,  so  that,  as  matter 
of  fact,  Mr.  Thomas  has  never  been  paid  the  $500  commission  for 
procuring  and  guaranteeing  the  mortgage,  which  he  claims  the  right 
to  charge  against  Mr.  Gay. 

The  plaintiff,  Mr.  Jones,  parted  with  the  full  amount  of  the  bond 
and  mortgage.  He  paid  in  full  $5,000,  He  received  nothing  back. 
He  had  no  &owledge,  so  far  as  disclosed,  that  Mr.  Thomas  intended 
to  retain  $500  for  services  or  commissions.  He  authorized  no  such 
thing,  and  was  party  to  no  usurious  agreement  The  plaintiff  acted  in 
absohite  good  faith. 

The  contention  on  the  part  of  the  defendants  Gay,  however,  is 
that  Thomas  was  the  attorney  and  agent  for  Jones,  and  that  Jones 
became  and  is  legally  responsible  for  Thomas'  acts  in  attempting  to 
withhold  $500  from  the  amount  advanced  with  the  assent  and  agree- 
ment of  Gay,  and  that  this  constituted  usury,  and  avoids  the  bond 
and  mortgage  sought  to  be  foreclosed.  We  are  of  the  opinion,  how- 
ever, that  Mr. .  Thomas  was  not,  to  that  extent,  the  attorney  and 
agent  of  the  lender.  He  was  his  attorney  in  so  far  as  to  seeing  that 
the  title  was  satisfactory,  that  the  papers  were  properly  drawn,  exe- 
cuted, and  recorded,  and  the  necessary  legal  steps  taken  to  secure  the 
loan  to  be  made. 

The  evidence  also  shows  that  Thomas  also  acted  for  the  Gays;  that 
Gay  autiiorized  him  to  secure  the  $5,000  for  him,  and  from  it  to 
make  certain  payments  to  third  parties,  to  whom  Gay  was  indebted. 
Thomas  received  the  $5,000  check,  and  disbursed  it  for  the  defendant 
Gay.  It  is  manifest  that  his  relationship  in  doing  this  was  as  at- 
torney and  agent  for  Gay,  and  not  for  Jones.  If  Thomas  had  failed 
to  account  in  full  for  the  money  so  received,  Gay  would  have  iiad 
an  aciiuii  against  Thomas,  not  against  Jones;  for  Jones  had  done 
all  he  agreed  to  do,  and  legally  paid  the  full  amount  of  the  loan. 
Assuming  Thomas  retained  from  the  $5,000,  without  authority,  $500,- 
that  is  clearly  a  matter  between  him  and  Gay,  and  not  one  between 
Gay  and  Jones.  He  was  not  acting  in  this  matter  for  Jones,  but  for 
Gav.  Jones  neither  authorized  nor  sanctioned  the  retention  of  this 
$500. 

The  case  of  Stilhnan  v.  Northrup,  109  N.  Y.  473,  17  N.  £.  379,  is 
quite  analogous  to  that  in  hand,  although  the  facts  in  that  case  were 

more  favorable  for  sustaining  a  charge  of  usury  than  in  the  case 
now  licfore  us  for  disposition.  In  that  case  the  plaintili's  brother, 
as  a  condition  of  a  loan  of  $1,000,  exacted  $50,  no  part  of  which  the 
lender  received.  It  was  conceded,  in  making  the  loan,  he  acted  as 
agent  for  the  lender.  There  was  no  proof  that  she  authorized  him. 
to  take  or  exact  more  than  the  legal  rate  of  interest,  and  it  was 
undisputed  that  he  took  and  exacted  it  for  himself,  and  had  the  sole 
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benefit  of  it.  It  was  held  that  it  was  not  sufficient  for  the  defendants 
merely  to  show  that  the  plaintiff's  agent  took  and  exacted  the  $50  as 
a  condition  of  the  loan,  but  it  was  incumbent  upon  them  to  show  that 
he  took  the  $50  with  the  knowledge  and  assent  of  the  plaintitr,  so 
that  she,  at  least  by  acquiescence,  became  a  party  to  the  usurious 
exaction,  and  tliat  the  plaintiff  was  entitled  to  recover  as  no  usuri- 
ous agreement  was  established — citing  Condit  v.  Baldwin,  21  N.  Y. 
219,  78  Am.  Dec  137;  Estervez  v.  Purdy,  66  N.  Y.  446;  Van  Wyck 
V.  Watters,  81  N.  Y.  352;  PhiHps  v.  MackeUar,  92  N.  Y.  34.  The 
court  said: 

"It  is  not  sufficient  In  this  case  for  the  defendants  to  show  that  the  plain- 
tiff knew  of  the  usurious  exaction  after  she  had  made  the  loan  and  tiie  note 
had  been  given.  81m  must  have  known  of  it  at  tbe  time.  Nor  la  It  mUBdent 

to  show  that  she  supposed  that  her  agent  was  to  receive  some  compensation 
for  services  wliich  he  rendered  to  the  defendant"  109  N.  Y.  478,  17  N.  E. 
880. 

We  deem  this  case  decisive  of  that  now  under  consideration. 

The  case  of  Bliven  v.  Lydecker,  130  N.  Y.  102,  28  N.  E.  625,  cited 
by  the  defendants*  counsel,  is  not,  in  our  opinion,  in  point.  In  that 
case  the  lender  loaned  a  given  sum  through  an  agent.  The  agent 
exacted  an  additional  sum  as  a  bonus,  and  drew  the  mortgage  for  an 
amount  which  included,  not  only  the  amount  loaned,  but  the  bonus 
agreed  to  be  paid.  The  court  simply  held  that,  as  the  lender  re- 
ceived an  obligation  for  a  larger  amount  than  the  sum  loaned,  it  was 
a  ratification  by  him  of  the  act  of  his  agent,  and  rendered  the  trans- 
action usurious.  In  this  case,  however,  the  bond  and  mortgage  arc 
for  the  exact  amount  loaned,  and  there  is  an  entire  absence  of  any 
knowledge  or  ratification  by  the  plaintiff  of  the  act  of  Thomas  in 
retaining  the  $500  in  question. 

It  only  remains  to  consider  another  defense  raised  by  Mrs.  Gay, 
wife  of  the  defendant  Gay,  as  to  her  personal  liability  on  the  bond. 
Mr.  Jones,  the  plaintiff,  communicated  to  Mr.  Thomas  the  conditions 
on  which  he  would  make  the  loan.  Thomas,  in  making  the  appli- 
cation, acted  for  the  Gays,  not  Jones.  Thomas  informed  Mr.  Gay  of 
the  conditions  imposed,  and  the  bond  and  mortgage  were  drawn  ac- 
cordingly. Thomas  was  quite  as  much  attorney  and  counsel  for  the 
Gays  as  for  the  plaintiff,  and  we  can  discover  no  reason  for  relieving 
her  from  tlie  liability  imposed  by  the  bond. 

The  defenses  interposed  are  overruled,  and  judgment  of  foreclo- 
sure and  sale  directed  in  favor  of  the  plaintitt.  Let  findings  be 
drawn  accordingly. 

(153  App.  DiT.  63a) 

CARROLL  T.  SILYBR  CREEK  OAS  &  IMPROVElflBNT  Oa 

(Suprane  Cinirt,  Spedal  Tnni,  Brie  Coontr.  Oot«»ber,  1012.) 

L  Gas  (S  7*) — Franchises — Use  or  Stbeets. 

€  WhvcB  the  rlglit  to  me  tke  streets  €t  a  city  has  been  granted  In  general 
tenne  to  a  gas  company,  aueb  grant  contemplates  tbe  eatenalon  of  the 

•Vor  fltbir  CMM  Me  MxiM  topie  a  I  iivjian  la  Dm.  A  Aid.  Dili.  1801  to  dali^  4 
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mains  nlont:  old  strepts  ns  subsequently  extended  and  through  new  streets 
as  opened  lu  uccordanee  with  the  future  growth  of  the  city. 
[Bd.  Not6^BV>r  other  euet,  see  Oas,  Gent  Dig.  S  2 ;  Dea  Dig.  i  7.*] 
2.  Minss  AHD  MiimuLS  (f  77*) — On.  and  Oas  Lbasb— Oomtbaot  wrh  Lani>- 

OWXEB — EffK(  T. 

A  laudowucr,  liaviiig  granted  to  plaintiff  the  exclusive  right  to  drill 
for  oil  and  gas  on  her  land,  sabseqnently  subdivided  the  tract,  recelvlnc 
from  plaintiff  a  release  of  Its  rl..'lits  In  the  subdivided  tract,  exci-pt  as 
to  a  well  already  down  and  to  piping  in  connection  with  it,  but  re- 
serving the  right,  if  the  ovmer,  or  her  assignee,  sbonld  drill  for  oil  or  gas, 
or  grant  permission  to  any  othor  person  or  corporation  to  drill  for  oil  or 
gas,  on,  or  remove  the  same  from,  any  of  the  lots  or  streets,  or  "lay  gas 
or  oil  pipes  therein.''  to  reinstate  its  rights  under  the  lease.  Held,  that 
such  release  should  be  constnied  only  as  applying  to  the  drilling  of  oil 
and  gas  wells  on  the  property-,  and  on  removal  of  oil  and  gas  therefrom, 
and  did  not  entitle  plaintiff  to  renew  operations  on  the  village  granting  a 
right  to  iinotlior  gas  company  to  lay  ma  ins  in  the  Streets  oC  the  addition 
to  supply  coDsuniers  with  gas  from  other  sources. 

[Dd.  Note.— For  other  cases,  see  Mines  and  UlneralSi  Cent  Dig.  |  204 ; 
Dec  Dig.  I  77.*] 

Suit  Inr  William  £.  Carroll,  as  receiver  of  the  property  of  the  South 
Shore  ^fatural  Gas  &  Fuel  Company,  against  the  Silver  Creek  Gas  & 
Improvement  Company.    On  motion  by  plaintiff  for  final  judgment 

on  the  pleadings,  and  motion  by  defendant  to  dissolve  a  temporary 
injunction  j^reviously  granted.  Motion  for  judgment  denied,  and  in- 
junction vacated. 

George  Clinton,  Jr.,  of  Buffalo,  for  plaintiff. 
George  Towne,  of  Silver  Creek,  for  defendant 

WHEELER,  J.  Both  motions  are  made  upon  the  pleadings  in  this 
action,  and  the  disposition  of  both  motions  turns  upon  facts  alleged 
in  the  comj)laint  and  set  forth  in  the  answer.  None  of  the  essential 
and  controlling  facts  are  in  dispute,  and  the  question  presented  is 
whether  those  facts  entitle  the  plaintiff  to  the  relief  asked. 

The  corporation  of  which  plaintiff  is  receiver,  and  the  defendant, 
are  each  corporations  engaged  in  producing  and  supplying  natural  gas 
to  consumers,  and  arc  rivals  for  their  patronage.  One  C.  Edele  Swift 
was  the  owner  of  about  28  acres  of  land  in  the  township  of  Hanover, 
Chautauqua  county,  N.  Y.,  lying  within  the  corporate  limits  of  the 
village  of  Silver  Creek.  On  the  15th  day  of  July,  1909,  she  executed 
a  lease  of  this  property  to  the  plaintiff's  company,  whereby  she  granted 
to  it— 

"the  oil  and  gas  in  and  under  the  premls(«!  hereinafter  described,  together 
with  the  exclusive  right  to  drill  and  sink  wells  therefor,  and  to  take  and  re- 
move the  same  therefrom,  the  right  to  dig  and  nse  water  wells  thereon,  the 
exclusive  rlf;lit  to  lay  i>ii)es  nnd  mains,  and  to  conduct  oil  and  gas  from  and 
through  the  said  premit>et>,  and  an  exclusive  right  of  way  therefor  upon,  in, 
tbronc^,  and  orer  fbe  said  premise^** 

Later  the  tract  in  question  was  surveyed  and  divided  into  village 
lots,  with  streets  running  through  and  across  it.  It  is  known  as 
"Swift  Park,"  or  "Swift's  Addition,"  On  March  20, 1911,  Mrs.  Swift, 
pursuant  to  section  144  of  chapter  64,  Laws  of  1909  (Village  Law)» 

n^»r  oUmt  CMM  SM  sam«  topic  *  I  NUMBSii  In  E>ee.  ft  Aa.  IHgB.  IMI  to  dati,  A  M'r 


Digitized  by  Google 


Sup.  Ct)    (UBBOIiL     SQ.VBS  OBBBK  QAB  *  IMPSOVEMSNT  OO.  163 

offered  to  dedicate  for  public  streets  the  streets  in  question,  tod  on  the 
same  day  the  proposed  dedication  was  duly  accepted  by  the  official 
action  of  the  board  of  trustees  of  the  village  of  Silver  Creek.  At  the 
same  time,  by  quitclaim  deed.  Mrs.  Swift  conveyed  to  the  village  of 
Silver  Creek  the  fee  of  the  streets. 

On  the  29th  day  of  August,  1911,  the  plaintiff  and  Mrs.  Swift  en- 
tered into  an  agreement,  reciting  the  making  of  the  prior  lease  of 
June  15,  1909,  and  that  Mrs.  Swift  desired  to  plat  the  property  into 
building  lots,  with  streets  crossing  the  same,  and  to  sell  and  convey 
such  streets  to  the  village  of  Silver  Creek.  The  instrument  then  pro- 
ceeded to  release  to  her — 

"ail  right  to  drill  further  oil,  gas,  or  water  wells  on  or  in  said  lots  or  streets 
as  platted  on  a  plan  or  map  of  said  premiMS  made  in  September,  1910,  by 
B.  K.  Train,  surveyor,  a  copy  of  which  is  annexed  hereto,  and  the  right  to 
lay  i>ipe»  and  mains  in,  aeross,  or  ou  any  lot  platted  on  said  premises." 

This  release  contained,  however,  this  provision : 

"Provided,  further,  that  in  cuse  the  party  of  the  second  part,  her  heirs,  ex- 
ecutors, administrators,  or  assigns,  shall  drill  for  oil  or  gas  upon  any  of  Uie 
lots  or  streets  laid  down  upon  the  annexed  pUm,  or  ehall  remove  oil  or  gas 
therefrom,  or  lay  gas  or  oil  pipes  therein,  or  shall  give  or  grant  to  any  otlier 
I»erson  or  persons,  Arm  or  firms,  corporation  or  corporations,  tlie  right  to  drill 
for  oil  or  gas  upon,  or  remove  the  same  from,  any  of  said  lots  or  streets,  or 
to  lay  gas  or  oil  pipes  therein,  then  and  in  that  event  this  release  shall  be 
void  and  of  no  effect  as  to  the  lot  or  lots,  street  or  streets,  upon  which  said 
dniiing  is  done,  or  from  which  gas  or  oil  is  so  removed,  or  with  respect  to 
which  said  right  is  given  or  granted,  and  as  to  such  lot  or  lots,  strfM't  or 
streets,  the  lease  her^before  mentioned  shall  be  reinstated  in  full  force  and 
effect*' 

It  further  appears  that  by  agreements  made  on  October  27,  1903, 
and  February  23,  1904,  the  village  of  Silver  Creek  gave  to  the  defend- 
ant the  right  to  lay  and  maintain  mainj;  and  supply  pipes  in  and  along 
all  the  streets  in  said  village  for  the  purpose  of  supplying  gas  for  heat- 
ing and  lighting  purposes.  The  defendant,  pursuant  to  the  franchise 
so  given,  proceeded  to  lay  its  pipes  and  mains  in  the  streets  within  the 
"Swift  Addition/'  so  called,  originally  covered  by  the  oil  and  gas  lease « 
given  the  South  Shorje  Natural  Gas  &  Fuel  Company. 

This  latter  company,  through  its,  receiver,  now  contests  this  right, 
claiming  that  by  virtue  of  the  prior  lease,  ancl  by  the  terms  of  its  re- 
lease, providing  that  the  "lease  heretofore  mentioned  shall  be  rein- 
stated ill  full  force  and  effect,"  If  the  grantor  shall  give  or  grant  to 
any  other  person  or  corporation  "the  right  to  drill  for  oil  or  gas  or 
remove  the  same  from  any  of  said  lots  or  streets,  or  to  lay  gas  or  cU 
pipes  therein,"  its  former  rights  in  the  original  lease  have  been  re- 
vived, and  it  thereby  enjoys  the  exclusive  right  to  lay  pipes  in  tlie 
streets  in  question. 

It  is  to  be  noted  in  this  connection  that  Mrs.  Swift  has  not,  by  any 
affirmative  action  on  her  part,  given  or  granted'  to  any  person  or  cor- 
poration the  right  to  lay  or  extend  pipes  in  the  streets  running  through 
or  across  the  tract  surveyed  and  platted  by  her  into  village  lots.  The 
defendant  bases  its  right  to  lay  its  mains  and  pipes  in  these  streets, 
not  by  any  grant  from  Mrs.  Swift,  but  by  virtue  of  its  existing  fran- 
chise from  Uie  village  of  Silver  Creek,  granted  in  1903. 
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[1]  'Unless  there  is  something  in  the  agreements  existing  between 
the  plaintiff's  company  and  Mrs.  Swift  conferring  on  the  plaintiff 
the  exdustve  right  to  lay  mains  and  pipes  in  the  new  streets  opened 
by  Mrs.  Swift,  then  the  defendant,  by  virtue  of  its  franchise  from 
the  village,  has  the  undoubted  right  to  so  lay  and  extend  its  ^as  pipes 
and  mains.  It  is  a  rule  of  law  that,  where  the  right  to  use  the  streets 
of  a  municipality  has  been  granted  in  general  terms  to  a  corporation 
engaged  in  supplying  gas  for  public  and  general  use»  such  grant  con- 
templates that  new  streets  are  to  be  opened,  and  old  ones  extended 
from  time  to  time,  and  the  privilege  may  be  exercised  in  the  new 
streets,  as  well  as  in  the  old.  People  ex  rel.  Woodhaven  Gaslight  Co. 
V.  Deehan,  153  N.  Y.  528.  47  N.  E.  787;  People  ex  rel.  N.  Y.  &  R. 
Gas  Co.  V.  Cromwell,  89  App.  Div.  292,  85  N.  Y.  Supp.  878/ 

[2]  The  inquiry  is  therefore  directed  to  the  agreements  set  forth 
between  the  plaintiff  and  Mrs.  Swift,  for  the  purpose  of  ascertaining 
wheHier  the  plaintiff  now  enjoys  any  exclusive  right  to  lay  pipes  in 
the  streets  within  "Swift's  Addition."  By  reading  the  first  agreement 
of  June  15,  1909,  we  are  impressed  with  the  fact  that  this  agreement, 
in  its  entire  scope  and  all  its  provisions,  contemplated  simply  the 
granting  to  the  plaintiff  of  the  right  to  drill  wells  for  oil  and  gas,  and 
to  lay  the  necessary  piping  to  care  for  such  ofl  or  gas  when  found. 

At  the  time  this  lease  or  grant  was  given,  there  was  no  suggestion 
of  the  possible  subdivision  of  the  tract  into  village  lots,  or  the  cxten-  • 
sion  of  any  streets  through  it.  or  the  building  of  houses  thereon  with 
a  possihle  demand  for  natural  gas.  It  was  apparently  purely  and  simply 
a  development  venture,  where  the  plaintiff  proposed  to  sink  wells  with 
the  expectation  of  producing  oil  or  gas,  and  of  piping  it  elsewhere, 
rather  than  for  use  on  the  property  itMlf .  Evidently  these  hopes  were 
not  wholly  realized,  for  only  one  well  appears  to  have  been  sunk,  and 
further  operations  abandoned.  In  any  event,  some  two  years  after 
the  giving  of  this  lease  or  grant  to  the  plaintiff's  company,  we  find  Mrs. 
Swift  subdividing  the  tract  into  village  lots  and  running  streets  through 
it  And  we  also  find  the  plaintiff,  at  substantially  tl^  same  time,  by 
a  written  instrument,  canceling  and  releasing  its  rights  in  the  sub- 
divided tract,  excepting  and  reserving,  however,  its  right  in  a  certain 
well  ah  cady  down,  and  to  piping  laid  in  connection  with  it.  This  re- 
lease, however,  contained  the  proviso  already  quoted — that  if  Mrs. 
Swift,  her  heirs  "or  assigns,"  should  drill  for  oil  or  gas,  etc.,  "or  shall 
give  or  grant  to  any  other  person  or  persons,  firm  or  firms,  corporation 
or  corporations,  the  right  to  drill  for  oil  or  gas  upon  or  remove  Uie 
same  from  any  of  said  lots  or  streets,  or  to  lay  gas  or  oil  pipes  therein, 
then  and  in  that  event  this  release  shall  be  void  and  of  no  effect  as  to  the 
lot  or  lots,  street  or  streets,  upon  which  said  drilling  is  done,  or  from 
which  gas  or  oil  is  so  removed,  or  with  respect  to  which  said  right  is 
given  or  granted,  and  as  to  such  lot  or  lots,  street  or  streets,  the  lease 
hereinbefore  mentioned  shall  be  reinstated  in  full  force  and  effect" 

This  proviso  evidenUy  relates  to  and  contemplates  the  possible  re- 
sumption of  the  same  class  of  operations  provided  for  in  the  original 
lease  or  grant.  I  find  nothing  in  the  lease  prohibiting  supplying  pri- 
vate consumers  with  gas  from  other  sources.   It  is  true,  the  release 
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uses  the  words,  **or  io  lay  gas  or  oil  pipes  therein"  but  we  do  not 
think  these  Mrords  should  lie  wrested  from  the  general  context  and  suh- 
ject-matter  to  which  they  relate,  so  as  to  give  them  a  force  and  pur- 
pose not  contemplated  by  the  parties  to  the  agreement.  Had  it  been 
the  purpose  and  intent  of  the  parties  to  provide  against  the  laying  of 
service  pipes  in  the  streets  by  any  one  other  than  the  plaintiff  for  the 
purpose  of  supplying  gas  to  private  householders  on  the  streets,  it 
would  have  been  a  very  simple  nuitter  to  have  expressed  that  purpose 
in  simple  and  plain  words,  which  are  not  present  in  this  release  m  ques- 
tion. 

We  are  of  the  opinion  that,  to  justify  a  construction  forbidding  a 
public  service  corporation  from  carrying  out  the  purposes  of  its  or- 
ganization of  supplying  gas,  and  exercising  the  franchise  in  the  streets 
of  the  village  given  by  the  municipal  authorities,  the  language  cm- 
ployed  to  accomplish  such  a  purpose  must  be  plain  and  explicit. 

The  release  in  question,  on  which  the  plaintiff  relies,  recites  that  the 
tract  was  to  be  subdivided  into  lots,  and  streets  run  through  it  and  con- 
veyed to  the  village.  The  plaintiff  must  have  known  that  lots  would 
be  sold  and  dwellings  erected  on  them,  and  the  occupants  would  re- 
quire gas  and  water.  It  is  significant,  therefore,  that  with  that  know!-, 
edge,  had  it  been  contemplated  that  no  other  company  should  be  per- 
mitted to  operate  in  the  streets,  the  release  should  not  have  so  stated 
in  so  many  words.  On  the  other  hand,  it  can  be  urged  with  force 
that,  when  the  plaintiff  relinquished  its  rights  in  the  tract  In  order  that 
streets  might  be  opened  through  it,  it  at  least  impliedly  contemplated 
those  streets  would  be  used  like  all  otlier  streets  in  a  wdl-regulated 
village,  by  the  laying  of  sewers  and  of  water  and  gas  mains  for  the 
accommodation  and  health  of  those  living  on  the  street. 

We  should  not  deprive  those  living  on  such  streets  of  the  benetit 
of  all  these  things,  unless  the  instrument  by  which  such  benefits  are 
withheld  clearly  so  declares.  I  am  unable  to  find,  in  the  agreements 
in  question,  an^  such  clearly  expressed  purpose  or  provision,  or  any 
clause  restrainmg  the  defendant  from  laying  its  mains  and  pipes  for 
the  purpose  of  supplying  houses  on  the  streets  with  gas. 

Further,  in  order  to  be  entitled  to  the  relief  asked,  the  plaintiff  must 
show  that  either  Mrs.  Swift  or  her  grantee  has  granted  to  others  "the 
right  to  lay  gas  or  oil  pipes."  This  evidently  contemplates  the  sub- 
sequent granting  to  Others  of  any  such  rights.  Mrs.  Swift  has  done 
nothing,  so  far  as  she  is  concerned,  but  dedicate  and  deed  the  streets 
for  public  highways  to  the  village.  This  the  release  contemplated  she 
should  do. 

The  village  of  Silver  Creek,  as  grantee  of  these  streets,  has  done 
nothing  since  the  execution  of  the  release.   The  defendant  has  been 

given  no  additional  franchise  beyond  those  conferred  by  the  village  in 
1903  and  1904.  Can  it  be  fairly  said  that  the  assertion  by  the  defend- 
ant of  rights  conferred  by  that  franchise  is  equivalent  to  a  subsequent 
grant  by  Mrs.  Swift,  or  by  the  village  ?   We  think  not. 

If  the  plaintiff's  contention  be  true  that  all  his  rights  under  the  prior 
grant  have  been  revived,  then  they  were  revived  the  moment  the  re- 
lease was  given,  for  the  defendant's  franchise  was  ^en  in  force;  for 
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the  proviso  is  not  against  the  actual  laying  of  pipes  in  streets,  but  the 
granting  of  the  right  to  do  so.  It  also  follows,  if  the  plaintiff's  posi- 
tion is  correct,  that  the  plaintiff  would  have  the  right  to  set  up  its  der- 
ricks and  drill  for  oil  or  gas  right  in  the  public  street.  We  mention 
these  things  for  the  pur])ose  of  showing  to  what  absurd  results  the 
plaintiff's  posilion  would  lead,  and  to  demonstrate,  so  far  as  may  be, 
that  the  pNUties,  when  they  executed  the  release  in  question,  could 
not  have  intended  to  provide  against  the  situation  presented,  so  as  to 
preclude  the  defendant,  a  public  service  corporation,  from  laying  pipes 
and  mains  under  its  existing  franchise  for  the  benefit  of  persons  oc- 
cupying houses  on  the  newly  opened  streets. 

These  considerations  lead  us  to  the  conclusion  that  the  motion  for 
judgment  must  be  denied,  and  the  injunction  vacated.  So  ordered, 
with  $10  costs  to  the  defendant. 


OCCIDENTAL  CONST.  CO.  v.  MILLOB  et  aL 
(Supreme  Cour^  Appellate  Di^isloii,  First  Department   January  3,  1913.) 

Gt>BP0RATI0K8  (|  319*)— AOTION   AOAINBT  OFnCEBS — SUFFlClEWCY  OV  COM- 

PLAINT. 

A  coiuplaiut  in  a  corporation's  action  against  its  president  and  the 
cbatrman  of  its  executive  committee  allied  that  the  corporation  had 

negotiated  with  a  foreign  government  for  the  biilliliiiL'  of  a  railrond  for 
which  it  was  to  receive  a  large  subsidy ;  that  a  deposit  of  $100,000  was 
required  from  plaintiff;  tbat,  knowing  tbat  anotlier  company  was  trying 
to  obtain  a  similar  ronoesslon,  dofondants  no^Hi^ently  and  fraudulently 
and  in  violation  of  their  duties,  and  in  furtherance  of  a  conspiracy  to 
defraud  tiie  corporation^  and  to  deprive  it  of  valuable  property,  by  reao- 
Intlons  In  directors'  meetings,  prevented  the  corporntlon  from  o!)tninln}f 
such  subsidy,  but  did  not  allege  plaintiff's  flnanolni  status,  or  whether  it 
was  able  to  accept  tbe  concession  and  construct  the  railroad,  or  whether 
the  enterprise  would  have  been  profitable.  Held,  that  the  allejratlons  as 
to  defendants'  fraud  were  not  allegations  of  fact  tending  to  show  a  viola- 
tion of  tlieir  duties,  and  a  liability  to  account  to  the  corporation  for 
breach  of  duty  as  directors. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  ii  1415, 1410- 
1425;  Dec.  Dig.  §  319.*] 

Appeal  from  Special  Term.  New  York  County. 

Action  by  the  Occidental  Construction  Company  against  Charles 
Miller,  impleaded  with  Leonor  F.  Loree.  From  an  order  denying  his 
motion  for  judgment  on  the  pleadings,  defendant  Miller  appeals.  Or* 

der  reversed  and  motion  j^ranted. 
See.  also,  137  N.  Y.  Supp.  1131. 

Ar-ncd  before  IXORAHAM,-P.  J.,  and  LAUGHLIN,  CLARKE, 

SCOTT,  and  MIT.LKR,  JJ. 

Walter  B.  Raymond,  of  Xew  York  City  (Samuel  S.  Watson,  of 
New  York  City,  and  Ernest  G.  Metcalfe,  of  Brooklyn,  on  the  brief), 
for  appellant. 

Lewis  II.  Freedman.  of  Xew  York  City  (Leland  B.  Garretson,  of 
New  York  City,  on  the  brief),  for  respondent. 

•For  othw  CMM  tM  8iun«  topic  a  |  mman  la  D«e.  ft  Abl  Digs.  1M7  to  dst«,  *  R«p*r  ladnm 
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LAUGHLIN,  J.  The  plaintiff  is  a  corporation  organized  under 
the  laws  of  New  Jersey,  and  it  brings  this  action  to  recover  damages 

alleged  to  have  been  sustained  by  it  through  the  negligent  and  fraud- 
ulent acts  of  the  defendants  as  directors  and  officers  of  the  corpora- 
tion by  which  plaintiff  was  deprived  of  obtaining  from  the  govern- 
ment of  Mexico  a  concession  for  building  a  railroad  along  the  west 
coast  of  Mexico  for  which  it  would  have  obtained  a  subsidy  of  $12,- 
000,000  in  Mexican  money,  equivalent  to  $6,000,000  in  American 
money,  and  in  consequence  thereof  it  lost  all  disbursements  in  con- 
nection therewith  aggregating  $100,000.  Judgment  is  demanded  for 
these  two  items  amounting  to  $6,100,000,  together  with  interest. 

It  is  alleged  that  the  defendants  were  incorporators  of  the  plaintiff, 
and  were  elected  directors,  and  that  thereupon  the  appellant  was 
dected  president  of  the  company  and  became  ex  ofHcio  a  member  of 
the  executive  committee,  consisting  of  five,  of  which  the  defendant 
Loree  was  chairman;  that  the  executive  committee  was  authorized 
to  exercise  the  powers  of  the  board  of  directors  when  the  board  was 
not  in  session ;  that  the  company  was  organized  to  build  a  railroad 
between  certain  designated  points  in  Mexico  of  an  aggregate  length 
of  about  1,100  miles  and  to  acquire  mining  claims,  lumber  lands,  and 
water  power  in  the  vicinity  of  its  line  of  railroad,  and  to  exploit  the 
same  by  subsidiary  companies  to  be  formed  for  that  purpose;  that 
the  company  duly  authorized  one  Warfield,  who  was  the  vice  pres- 
ident, to  apply  to  the  Mexican  government  for  concessions  for  these 
purposes;  that  Warfield  went  to  Mexico  and  obtained  a  concession 
from  the  Mexican  government  for  the  construction  of  a  railroad  by 
the  plaintiff  for  which  the  Mexican  government  agreed  to  grant  a 
subsidy  of  $12j000,000,  Mexican  currency ;  that  about  2^  years  there- 
after, at  a  meeting  of  the  board  of  the  executive  comrriittee  of  the 
plaintiff,  a  resolution  was  adopted  approving  the  action  of  the  vice 
president  in  "reopening  negotiations  with  the  Mexican  government  for 
the  concession  to  build  the  proposed  railroad  to  extend  from  Gua- 
dalajara to  Guaymas,"  and  he  was  directed  "to  conclude  the  negotia- 
tions, if  possible,  upon  the  basis  that  the  amount  of  the  subsidy  for 
the  road  shall  be  sufficient  to  pay  the  interest  on  the  bonds  necessary 
to  construct  it  for  a  periofl  of  ten  years  after  sections  are  completed," 
and  at  the  same  meeting  a  resolution  was  adopted  abandoning  the 
plaintiff's  proposed  railroad  in  part;  that  pursuant  to  this  last  resolu- 
tion Warfield  concluded  negotiations  with  the  Mexican  government 
for  a  change  in  the  railroad  proposed  to  be  built  by  the  plaintiff  and 
for  the  payment  by  the  Mexican  government  of  a  subsidy  of  $12,000,- 
000.  which  at  that  time  was  equivalent  to  $6,000,000  American  money, 
for  the  building  of  the  railroad  as  changed,  and  reported  this  to  the 
defendants;  that  the  law  of  Mexico  required  that  the  applicant  for 
a  concession  to  construct  a  railroad  should,  after  the  concession  was 
granted  and  accepted,  make  a  deposit  in  the  general  treasury,  and 
Uiat  the  amount  so  required  to  be  deposited  by  the  plaintiff  on  account 
of  said  concession  was  $100,000,  and  that  this  was  known  to  the  plain- 
tiff and  to  the  defendants;  that  the  plaintiff  and  the  defendants  knew 
that  the  Southern  Pacific  Railroad  Company  was  desirous  of  obtain- 
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ing  a  similar  concession  from  the  Mexican  government,  and  that  one 
Eaugle  was  representing  it,  and,  in  effect,  that  it  was  necessaiy  for 
the  plaintiff  to  maJee  said  deposit  of  $100,000  in  order  to  prevent  the 
granting  of  the  concession  or  of  a  similar  concession  to  the  Southern 
Pacific  Company ;  that  at  a  meeting  of  the  board  of  directors  of  the 
plaintiff  on  the  21st  day  of  June,  1905,  the  defendant  Loree  introduced 
a  resolution  to  advise  the  Mexican  government  that  the  plaintiff 
deemed  it  inadvisable  to  engage  in  the  construction  of  the  railroad, 
unless,  as  originally  proposed  by  the  plaintiff,  a  concesuon  be  granted 
by  the  Mexican  government  giving  the  plaintiff  two  years  within 
which  to  make  surveys  and  investigations  over  the  entire  route  before 
accepting  the  same,  on  condition  that  the  data  tiius  acquired  become 
the  property  of  the  Mexican  government,  and  that  Warfield  moved 
as  an  amendment  that  the  company  put  up  and  risk  the  deposit  on 
the  concession  if  the  government  ox  Mexico  required  it,  and  that  the 
amendment  was  rejected  and  the  original  resolution  was  adopted ;  that 
the  plaintiff  then  had  "or  could  have  obtained  the  money  required  to 
make  the  deposit  required  by  the  laws  of  Aiexico  and  the  terms  of  the 
concession,  and  was  able  to  perform  and  comply  with  all  the  terms 
and  conditions  of  said  concession.'*  It  is  further  alleged  on  informa- 
tion and  belief  that  the  defendants  "controlled  the  directors,"  other 
than  Warfield,  who  were  present  at  said  meeting  of  the  board  of 
directors,  and  induced  the  directors  to  vote  in  favor  of  the  resolution 
ofifered  by  the  defendant  L,oree;  that  the  defendants  and  each  of 
them  knew  that  the  adoption  of  said  resolution  would  prevent  the 
plaintiff  from  obtaining  the  concession  and  deprive  it  of  said  subsidy, 
and  that  thereafter  the  Mexican  government  was  advised  of  the  ac- 
tion thus  taken,  and  that  thereupon  it  entered  into  negotiations  with  the 
representative  of  the  Southern  Pacific  Company,  and  granted  a  sim- 
ilar concession  to  that  road,  except  that  the  amount  of  the  subsidy  was 
$15,000,000,  Mexican  money.  It  is  then  further  alleged  upon  informa- 
tion and  belief  "that  the  defendants  and  each  of  them  negligently  and 
fraudulently,  and  in  violation  of  their  duties  and  the  duty  of  each  of 
them  as  a  director  and  officer  of  the  plaintiff,  and  in  furtherance  of  a 
conspiracy  to  defraud  the  plaintiff  and  to  deprive  it  of  valuable  prop- 
erty and  valuable  property  rights,  did  and  committed  each  and  every 
of  the  acts'*  set  forth  in  the  complaint  as  resultinjBf  in  the  damages  for 
which  a  recovery  is  sought,  and  that  said  negligent  and  fraudulent 
acts  on  the  part  of  the  defendants  were  done  and  committed  "for  the 
purpose  and  with  the  intention  of  depriving  the  plaintiff  of  valuable 
property  and  of  valuable  property  rights,"  and  tliat  by  reason  thereof 
the  plaintiff  was  prevented  from  obtaining  the  concession  and  the  sub- 
sidy, an4  the  expenses  incurred  by  it  in  the  premises  were  wholly  lost. 

It  is  quite  plain  that  no  cause  of  action  against  appellant  is  alleged 
in  the  complaint.  It  contains  no  allegation  tending  to  show  the  finan- 
cial status  of  the  plaintiiY  at  the  time,  whether  it  was  able  to  accept  the 
concession  and  construct  the  railroad,  or  whether  the  enterprise  would 
have  been  profitable  or  otherwise  advantageous  to  the  plaintiff.  The 
only  allegations  upon  which  it  can  even  be  claimed  that  the  abandon- 
ment of  the  enterprise  was  unwise  are  those  with  respect  to  the  sub- 
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sidy  to  be  obtained  from  the  Mexican  government  It  is  not  to  be 

inferred,  however,  that  the  plaintiff  was  to  obtain  a  subsidy  of  $6,- 
000,000  on  depositing  ^lOO.CKX)  without  further  responsibility.  It  is 
manifest  that,  by  accepting  the  concession,  it  would  be  required  to  con- 
struct and  operate  the  railroad  as  a  condition  of  obtaining  the  sub> 
sidy.  The  allegations  that  the  action  of  the  appdlant  in  voting  for 
the  resolution  to  abandon  the  enterprise  was  ne^igent  and  fraudulent, 
and  in  furtherance  of  a  conspiracy  to  deprive  the  plaintifiF  of  the  sub- 
sidy, are  not  allegations  of  facts  tending  to  show  a  violation  by  the 
appellant  of  his  duty  to  the  plaintiff  as  a  director  and  member  of  the 
executive  committee,  and  are  wholly  inadequate  upon  which  to  predi- 
cate a  liability  on  the  part  of  the  appellant  to  account  to  the  corpora- 
tion for  a  breach  of  his  duty  as  a  director.  People  v.  Equitable  Life 
Assurance  Society,  124  App.  Div.  714,  732,  109  N.  Y.  Supp.  453; 
Wood  V.  Amory.  105  N.  Y.  278.  11  N.  E.  636:  Pagnillo  v.  Mack  Pav- 
ing &  Construction  Co.,  142  App.  Div.  491.  127  N.  Y.  Supp.  72; 
Knowles  v.  City  of  New  York,  176  N.  Y.  430,  68  N.  E.  860. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted^  with  $10  costs.  All  concur. 


WHITE  et  al.     SH0NT8  «t  at 

(Sapreme  Court,  Appellate  Division,  First  Department    January  3,  1913.) 

1.  TBIAL  (I  3*) — EQUTTABLK  DETEMSES  and  COUNTERCI.AIU — Sepabats  Tbial. 

In  an  action  on  a  note  alleged  to  have  been  glvea  hy  defendant  S.,  ee* 

cored  by  certain  stock  and  transferred  to  plalntlfTs,  S.  filed  an  answer 
denying  the  execution  of  the  note  and  au  equitable  counterclaim  that  if 
she  had  executed  It  she  had  been  Indiieed  to  do  so  bj  the  frand  of  another 
defendant  In  obtninlupr  Its  execution  while  she  was  executing  papers  In 
connection  with  the  purchase  of  certain  real  proi>erty  and  a  power  of  at- 
torney for  the  purpose  of  idedginf  the  stock  as  collateral  foe  the  perform- 
ance of  such  contract,  prnyiup  n  return  of  the  certificate,  a  cancellation  of 
the  note  and  power  of  attorney,  for  the  value  of  the  Btock  if  it  could  not 
be  delivered,  and  a  stay  of  plaintifFs'  action  pending  determination  of  the 
defenses  and  counterclaim,  to-rether  with  an  Injunction  restralninR  a 
transfer  of  the  note,  power,  and  stock  during  the  ixjndeney  of  the  action, 
etc  Held,  that  the  facts  pleaded  in  the  oonnterclaiui  were  available  to 
S.  as  a  defense  to  the  action,  and  that  S.  was  not  entitkHl  to  a  trial  of 
the  equitable  issues  so  raised  before  the  trial  of  the  action  ou  the  note. 
[Bd.Nota.— B\ir  otlwr  caset»  Me  Trial.  Gent  Dig.  |i  6^  7;  Dee.  Dig.  fa*] 

2;  Pledges  (f  66*)— Riean  ov  Pledoob. 

Where  a  note  executed  by  defendant  S..  accompanied  by  certain  stock, 
was  transferred  to  plaintiffs  under  power  of  attorney,  and  S.  first  denied 
that  she  executed  the  note,  and  then  alleged  that  If  she  had  ezecuted  It 
she  had  been  Induced  to  do  so  by  fraud,  and  that  the  stock  was  deliv- 
ered by  her  to  one  of  her  codefendants  to  be  deposited  to  secure  her  con- 
tract to  purchase  certain  real  estate  and  not  to  secure  tb»  note,  her  right 
to  the  stock  depended  on  T>nyinent  of  the  note  In  case  she  was  liable 
thereon,  or  on  a  huul  Judgtueut  in  her  favor  on  that  issue,  since,  if  she 
was  not  liable  on  the  note,  she  could  recover  the  stock  in  replevin. 

[Ed.  Note.— other  caaea,  see  Pledges,  Oeat  Dig.  U  140-151:  Dee. 

Dig.  I  55.*] 
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8.  PLBoon  d  81*)— RxoRTB  or  Pudou— TBANBin  OF  OouATrauxi— ^Xk>ir- 

VEBSIOW." 

Where  a  pledgee  sells  collateral  deposited  as  security  for  a  note  so  us 
to  be  imable  to  deliver  the  collateral  on  payment  of  the  note  or  cX  a  judg- 

mcnt  rcoovortMl  thoroon.  he  Is  guilty  of  "conversion." 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent.  Dig.  if  8^-88;  Dec. 
Dig.  f  81.* 

For  other  deflnlttoDB,  see  Words  and  Phrasos,  vol.  2»  pp.  166S&-1570; 
▼oL  8,  p.  761&J 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Archibald  S.  White  and  others  ag-ainst  Milla  D.  Shonts, 
impleaded  with  Charles  E.  Thorn  and  another.  From  so  much  of  an 
order  of  the  Special  Term  as  granted  a  separate  trial  of  the  issues 
tendered  by  the  counterclaims  of  defendant  Shonts  and  the  reply 
thereto,  and  as  denied  plaintiffs'  motion  to  vacate  part  of  an  order 
granting  a  separate  trial  of  such  issues  and  staying  a  trial  of  tlie  re- 
maining issnes  in  the  action  at  Trial  Term,  plaintiffs  appeal  Re- 
versed, and  motion  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGIiUN,  CLARKE, 
SCOTT,  and  MILLER,  JJ. 

Wm.  H.  Griffin,  of  New  York  City,  for  appellants. 
Charles  A.  Boston,  of  New  York  City,  for  respondents. 

T^AUGHLIN,  J.  This  is  an  action  on  a  promissory  note  made  by 
the  defendant  Shonts  to  the  order  of  the  defendant  Wanser  which, 
it  is  alleged,  was  duly  indorsed  by  the  payee  and  for  value  delivered 
to  the  defendant  Thorn  before  maturity,  and  by  him  duly  indorsed 
and  delivered  for  value  to  the  Plaintiffs  before  maturity,  and  was  duly 
protested  for  nonpayment.  The  defendant  Shonts  admits  that  she 
received  what  purported  to  be  a  notice  of  protest;  but,  upon  informa- 
tion and  belief,  she  denies  that  she  executed  the  note  and  delivered  it, 
or  that  it  was  for  value,  or  that  the  presentation  and  protest  thereof 
were  due  presentation  and  protest,  or  that  notice  of  protest  was  duly 
given,  or  that  any  sum  of  money  is  due  and  owing  from  her  to  the 
plaintiffs ;  and  she  denies  that  she  has  any  knowledge  or  information 
sufficient  to  form  a  belief  with  respect  to  any  of  the  other  allegations 
of  the  complaint.  The  answer  further  contains  two  sei)aratc  defenses 
pleaded  as  complete  defenses,  and  one  pleaded  as  a  partial  defense, 
and  three  counterclaims. 

The  first  counterclaim  alleges,  by  reference,  all  of  the  legations 
pleaded  as  a  first  separate  defense.  The  material  facts  alleged  in  that 
defense  arc,  in  substance,  that  on  or  about  the  day  the  note  bears  date 
the  defendant  Wanser  prcsenled  to  the  defendant  Shonts  a  proposed 
contract  lor  the  purchase  by  her  from  the  executors  or  trustees  of 
one  Hoe  the  premises  in  the  city  of  New  York  known  as  "Schuyler 
Arms,"  and  a  proposed  power  of  attorney  for  the  sale  of  certain  stock 
to  be  pledged  by  her  under  the  contract  for  the  purchase  of  said  prop- 
erty, which  contract  and  power  of  attorney  purported  to  have  been 
examined  and  approved,  as  to  form,  by  her  counsel  and  who  apparently 
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had  indicated  his  approval  tiiercon,  and  that  after  she  signed  the  con- 
tract and  power  of  attorney  Wanser  presented  to  her  another  docu- 
ment the  purport  of  which  she  did  not  understand,  but  which  she  al- 
leges upon  information  and  belief  was  a  form  of  power  of  attorney 
"for  the  sale  of  certain  additional  stock"  bclonpi^mg'  to  her  wliich 
Wanser  had  procured  from  her  for  the  purpose  of  pledging  the  same 
as  additional  collateral  for  the  performance  of  her  contract  to  pur- 
chase said  property,  and  she  alleges  upon  information  and  belief  that 
this  power  of  attorney  purported  to  empower  Wanser  to  dispose  of 
the  stock  by  sale  with  power  of  substitution  and  revocation,  but  that 
it  was  not  her  intention,  as  Wanser  well  knew,  to  empower  him  to 
dispose  of  the  stock,  and  that  he  well  knew  that  she. did  not  intend  to 
sign  any  paper  that  had  not  been  examined  and  approved  by  her  coun- 
sel as  proper  for  her  to  sign  with  respect  to  said  purchase  and  to  giv- 
ing stock  in  pledge  as  security  therefor,  and  that  she  executed  said 
papers  relying  upon  representations  made  by  said  Wanser  that  they 
had  been  approved  Ijy  her  counsel ;  that  said  representations  made  by 
Wanser  to  her  were  false  and  fraudulent,  and  that  her  counsel  had 
never  seen  or  approved  any  of  the  papers,  and  that  she  was  not  aware 
that  she  signed  any  promissory  note,  and  that  if  her  signature  to  a 
promissory  note  was  thus  obtained  it  was  without  validity;  that  after 
so  obtaining  the  stock  and  power  of  attorney  said  Wanser  proceeded 
to  misapply  the  stock  and  to  hold  it  as  collateral  "for  the  said  alleged 
promissory  note,"  and  that  the  transfer  of  the  note  to  the  plaintiffs 
was  accompanied  by  the  delivery  of  said  power  of  attorney  and  certifi- 
cate of  stock  which  was  not  indorsed  by  her,  and  that  the  plaintiffs 
received  the  note  with  notice  of  its  invalidity,  without  value  or  value 
commensurate  with  its  value  as  a  valid  instrument  secured  by  col- 
lateral, and  after  maturity  and  not  in  due  course;  that  she  did  not 
borrow  or  secure  any  loan  by  the  pledge  of  said  stock,  and  that  die 
did  not  afHx  or  cancel  any  stock  transfer  stamps  on  the  certificate  of 
stock  or  authorize  any  one  so  to  do;  that  Wanser  had  no  authority 
to  borrow  money  upon  the  promissory  note,  and  that  she  received  no 
part  of  the  proceeds  and  did  not  authorize  him  to  pledge  the  slock, 
and  that,  inasmuch  as  the  transactions  all  took  place  in  the  city  of 
New  York,  the  attempted  pledge  of  the  stock  was  notice  to  the  plain- 
tiffs of  the  invalidity  of  the  note  and  of  all  defenses  thereto.  It  is 
further  pleaded  in  this  counterclaim  that  prior  to  the  commencement 
of  this  action  the  defendant  Shonts  rescinded  the  power  of  altornex- 
obtained  by  Wanser  on  the  ground  of  fraud  and  gave  due  notice 
thereof  tO  the  plaintiffs  and  demanded  the  return  of  the  stock  which 
they  held  as  security  for  said  note,  and  that  this  demand  was  refused, 
and  that  Ae  plaintiffs  thereupon  converted  the  certificate  of  stock, 
which  was  of  the  value  of  $3,680  or  thereabouts,  to  their  own  use. 

The  only  question  presented  is  whether  an  equitable  counterclaim 
is  pleaded  which  should  be  first  tried  at  Special  Term.  It  is  quite 
dear  that  the  first  counterclaim  is  for  the  conversion  of  the  stock,  and 
therefore  a  legal  counterclaim,  and  the  order  cannot  be  sustained  on 
the  facts  pleaded  therein. 

The  second  counterclaim  merely  alleges,  by  reference,  the  allegations 
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contained  in  the  first  separate  defense,  tbc  substance  of  which  has  al- 
ready been  stated,  and  it  contains  no  additional  allegations.  The  third 
counterclaim  merely  allcc^cs,  by  reference,  the  allegations  of  the  sec- 
ond separate  defense.  The  only  material  allegations  o£  that  defense 
are  that  note  was  procured  by  the  payee  by  fraud  and  subterfuge, 
and  that  it  was  never  executed  or  delivered  to  him,  and  that  he  was 
not  the  owner  and  had  no  right  or  power  to  transfer  any  title  thereto. 
The  defendant  by  the  prayer  for  relief  demands  judgment  for  the 
dismissal  of  the  complaint  and  for  the  return  of  the  certificate  of 
stock  and  the  cancellation  of  the  note  and  the  power  of  attorney  and 
the  delivery  thereof  to  the  defendant  Shonts,  and  for  tiie  value  of  the 
stock  in  the  event  that  its  return  cannot  be  compelled,  and  for  costs, 
and  for  the  usual  other  and  further  relief,  and  for  the  stay  of  the 
prosecution  of  the  plaintiffs'  cause  of  action  pending  the  determina- 
tion of  the  defenses  and  counterclaims,  and  that  pending  the  action 
the  plaintiffs  be  restrained  from  transferring  the  note,  power  of  at- 
torney, and  stock,  and  that  they  be  impounded  for  safe-keeping,  and 
that  it  be  decreed,  in  the  event  of  a  recovery  by  the  plaintiffs,  that 
they  exhaust  their  remedies  against  the  other  defendants  first,  and  that 
she  have  relief  against  her  codefendants  for  the  amount  of  any  re- 
covery against  her  by  the  plaintiffs  and  the  value  of  the  stock  which 
may  not  be  returned,  and  such  other  and  further  relief  against  them 
as  may  be  proper,  together  with  costs. 

[  1  ]  The  learned  counsel  for  the  appellants  contends  that  the  facts 
thus  pleaded  in  the  second  and  third  counterclaims  are  available  to 
the  defendant  Shonts  as  a  defense  to  the  action,  and  they  undoubtedlv 
are.  Hutkoff  v.  Moje,  20  Misc.  Rep.  632-634,  46  N.  Y.  Supp.  905, 
and  cases  cited.  Counsel  for  appellants  further  contends  that  they 
should  not  be  deprived  of  their  right  to  a  jury  trial  on  the  issues 
which  arise  under  the  complaint  and  the  defenses  thereto  which  are 
made  the  basis  of  these  counterclaims  to  which  the  plaintiffs  have  re- 
plied, putting  in  issue  the  material  allegations. 

[2]  I  am  of  opinion  that  the  facts  of  this  case  are  exceptional,  and 
that  it  does  not  fall  within  the  rule  that  in  an  action  at  law  an  C(\u\- 
table  counterclaim  should  be  first  tried.  See  Brodv,  Adler  &  Koch 
V.  Hochstadter,  150  App.  Div.  527,  135  N.  Y.  Supp.  550.  I  know 
of  no  authoritative  decision  in  this  jurisdiction,  and  none  is  cited, 
holding  that  the  plaintiff  can  be  deprived  of  his  right  to  a  jury  trial 
in  an  action  at  law  on  a  promissory  note  by  the  interposition  of  a 
plea  of  an  equitable  counterclaim  for  the  cancellation  and  return  of 
the  note,  or  be  delayed  in  procurnig  judgment  by  the  presentation  of 
an  issue  between  the  defendants  as  to  which  of  them  is  primarily 
liable,  or  for  the  determination  by  a  court  of  equity  as  to  whether 
execution  should  first  issue  against  the  indorsers  of  the  note.  It  may 
be  said  that  the  order  does  not  necessarily  deprive  the  plaintifTs  of 
the  right  to  a  jury  trial,  and  that  they  would  still  be  at  liberty  to  apply 
to  the  court  to  have  the  issues  raised  on  the  counterclaims  settled 
and  tried  by  a  jury ;  but  that  would  rest  in  the  discreHon  of  the  court, 
and  they  would  not  be  entitled  as  a  matter  of  fight  to  the  settlement 
of  these  issues  and  their  trial  by  a  jury. 
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[3]  Accepting  the  allegations  of  the  counterclaims,  the  plaintiffs 
merely  claim  to  hold  the  certificate  of  slock  as  collateral  security  for 
the  note,  and,  if  they  should  transfer  the  stock  so  that  they  would  be 
unable  to  deliver  it  on  payment  of  the  note  or  of  any  judgment  recov> 
cred  herein,  they  would  be  guilty  of  conversion.  If  they  lawfully 
hold  the  slock  as  security  for  the  note,  the  defendant  would  not  be 
entitled  to  a  return  thereof  until  after  payment  of  the  note  or  sat- 
isfaction of  the  judgment  entered  thereon,  and  her  right  to  the  return 
of  the  stock  would  not  be  presented  by  the  issues  in  the  action',  but 
would  follow  as  a  matter  of  course  upon  the  payment  of  the  obliga- 
tion to  secure  which  the  stock  was  held.  James  v.  Hamilton,  2  Hun, 
630,  affirmed  63  N.  Y.  616;  Tcnkins  v.  Conklin,  146  App.  Div.  301, 
130  N.  Y.  Supp.  778.  The  plaintiflfs'  rl^ht  to  hold  the  stock  can- 
not survive  a  final  judgment  herein  in  favor  of  the  defendant  Shonts, 
and  in  the  event  of  such  judgment  she  wiU  become  entitled  to  the 
immediate  delivery  of  the  stock  precisely  as  if  the  plaintiffs  lawfully 
held  it  as  security  and  the  indebtedness  for  which  it  was  held  was 
paid  or  a  judgment  recovered  thereon  was  satisfied.  If  the  note  had 
a  lawful  inception,  then  on  the  defendant  Shonts'  own  theory  it  must 
have  been  given  to  represent  in  whole  or  in  part  the  purchase  price 
which  she  agreed  to  pay  for  the  property  she  purchased,  and,  on  that 
theory,  the  stock  was  intended  as  security  therefor.  The  issues  do  not 
present  a  case  where  the  decree  of  a  court  of  equity  is  essential  to 
afford  the  relief  to  which  the  party  interposing  the  counterclaim  may 
bt  entitled,  and  therefore  the  issues  arising  on  the  counterclaim  and 
rq)ly  need  not  and  should  not  be  first  tried.  Bennett  v.  Edison  El.  111. 
Co.,  16  App.  Div.  410,  46  N.  Y.  Supp.  459,  affirmed  164  N.  Y.  131. 
58  N.  E.  7;  Cohen  v.  Am.  Surety  Co.,  129  App.  Div.  166-172,  113 
N.  Y.  Supp.  375 ;  Brody  et  al.  v.  Hochstadter,  supra. 

In  the  event  that  the  defendant  Shonts  succeeds  in  the  action  and 
the  plaintitfs  fail  to  deliver  the  stock  to  her,  she  would  be  entitled 
at  once  to  maintain  replevin  therefor,  and  she  would  not  even  in  that 
event  require  the  assistance  of  a  court  of  equity,  even  though  equity 
might  grant  such  relief;  and  the  same  is  true  with  respect  to  the 
power  of  attorney  and  note  if  she  regards  them  as  of  any  value,  but, 
as  already  observed,  apart  from  the  stock  they  cannot  be  used  to 
her  prejudice. 

It  follows  therefore  that  the  order  should  be  reversed,  with  $10 
costs  and  disbursonents,  and  the  motion  denied,  with  $10  costs.  All 
coDcur. 


8AVAGB  V.  BEECHKR. 
(Supreme  Court,  Equity  Term,  Erie  County,  October,  1012.) 

ImXST  (I  37*)— MOBTQAOE  MATURITY  OF  DEBT. 

Where  a  bond  secured  by  a  mortgage  provided  tlmt  tibe  obligor  riMmld 
pay  to  the  obligee  the  prlncli)al  sum  in  five  years,  with  intorost  nt  AV* 
per  cent,  and  ttiereafter  interest  to  l)e  paid  semiannually  on  the  1st  day 
of  Jrnie  and  December  until  the  principal  sum  shall  be  paid,  the  last 
pnvlalcni  did  not  preclude  the  obligee  from  raising  tlie  rate  of  interest 

^  othtr  CMW  M«  M»«  tovie  a  i  Mvun  In  X)«e.  *  Am.  Dlgi.  IMI  to  dalii,  A  lU»*r  TadMw 


Digitized  by  Google 


174 


189  NEW  YORK  SUPPLEMENT 


(Sup.  Ct 


after  ronturity  of  tlie  lunn ;  the  provision  fixing  the  rate  of  interest  ap- 
plying only  to  pnymonts  before  maturity,  nnd  the  mortgagee  upon  default 
being  entitled  to  claim  the  interest  as  dauiageB. 

[Ed.  Note.— For  other  cases,  aee  Intereet,  Cent  Dig.  if  77,  78;  Dee. 
Dig.  i  87.*] 

Action  by  William  Savage  against  James  C.  Beecher.  Complaint  dis- 
missed, and  judgment  entered  for  defendant 

John  T.  Ryan,  of  Buffalo,  for  plaintiff. 
Simon  Fleischmann,  of  Buffalo,  for  defendant. 

WHKELER.  J.  On  the  3d  day  of  May,  1S95,  the  plaintiff  was  the 
owner  of  a  certain  tract  of  real  property  located  at  the  northeast  cor- 
ner of  Church  and  Franklin  streets,  in  the  city  of  Buffalo,  N.  Y.,  and 
which  is  more  fully  described  in  the  complaint. 

On  said  day  he  executed  to  the  Albany  Savings  Bank  a  bond ;  the 
condition  of  said  obhgation  being  that  the  plaintiff  "shall  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  above-named  obHgee,  or -its 
successors  or  assigns,  the  just  and  full  sum  of  twelve  thousand  dol- 
lars ($12,000),  in  current  gold  coin  of  the  United  States  of  America 
of  the  standard  of  weight  and  fineness  of  the  date  hereof  at  the  end 
of  five  years  from  the  date  hereof,  with  interest  thereon  at  the  rate  of 
four  and  one-half  per  centum  per  annum,  such  interest  as  may  have 
then  accrued  to  be  paid  on  the  first  day  of  June,  1895,  and  thereafter 
interest  to  be  paid  semiannually  on  each  first  clay  of  June  and  Decem- 
ber until  the  principal  sum  hereby  secured  shall  be  paid  and  on  the 
day  when  said  principal  sum  shall  be  paid."  On  the  same  day  plain- 
tiff executed  a  mortgage  which  provided  that  the  same  was  given  to 
secure  the  sum  of  money  mentioned  in  the  bond,  which,  together  with 
its  terms,  was  fully  described  and  set  forth  in  said  mortgage.  There- 
after, and  on  November  3,  1904,  the  Albany  Savings  Bank  communi- 
cated with  the  plaintiff  by  letter  in  reference  to  said  mortgage,  closing 
said  letter  with  the  following  sentence: 

•'We  now  bep  to  inform  you  tliat  until  the  whole  of  this  mortpage  Is  paid, 
the  rate  of  interest  on  the  same  from  November  first  instant  will  be  G%. 
"Yours  respectfully,  Theodore  Townsend,  Treas." 

The  plaintiff  did  not  answer  said  letter,  but  upon  the  next  interest 

day  he  received  from  the  Albany  Savings  Bank  a  statement  of  the 
amount  of  interest  due  which  was  figured  at  the  rate  of  6  per  cent., 
instead  of  4^2  per  cent,  and  thereafter  plaintiff  paid  the  Albany  Sav- 
ings Bank  interest  on  said  mortgage  at  the  rate  of  6  per  cent.  The 
plaintiff  informed  Mr.  Weppner.  cashier  of  the  German-American 
Bank,  during  one  of  the  talks  that  they  had  together,  that  the  Albany 
Savings  Bank  had  increased  the  rate  of  interest  from  4^/^  per  cent, 
to  6  per  cent.  In  1909  an  arrangement  was  made  with  Mr.  Weppner 
by  which  he  collected  certain  rents  from  properties  belonging  to  the 
plaintiff,  among  them  the  property  covered  by  the  mortgage  in  ques- 
tion, and  paid,  among  other  obligations,  the  interest  to  the  Albany 
Savings  Bank  therefrom  at  the  rate  of  6  per  cent.  This  arrangement 
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cotitinued  until  April,  1910,  when  it  ceased.  Thereafter,  and  on  or 
about  the  28th  day  of  January,  1911,  the  Albany  Savings  Bank  duly 
transferred  and  assigned  to  the  German-American  Bank  of  Buffalo 
the  said  bond  and mor^fage.  Thereafter  the  plaintilT  herein  negotiated 
a  sale  of  the  property  covered  by  the  said  bond  and  mortgacre.  A 
dispute  arose  between  the  plaintiff  and  5^ai(l  German-American  Bank  as 
to  whether  the  plaintiff  should  \my  the  interest  upon  the  said  principal 
sum  due  and  secured  to  be  paid  by  said  bond  and  mortgage  at  the 
rate  of  4^/^  per  cent  or  at  the  rate  of  6  per  cent,  hut  that  on  or 
about  June  1,  1911,  the  sale  of  said  property  being  about  to  be  con- 
summated, the  difference  as  to  the  rate  of  interest  nga'm  came  up, 
and  it  was  finally  agreed  between  the  parties  that  the  plaintitt  should 
pay  the  German-American  Bank  the  amount  of  said  bond  and  mort- 
gage with  interest  thereon  at  the  rate  of  4V^  per  cent.  ;^  and  it  was  fur- 
ther agreed  that  the  sum  of  $300  should  be  paid  to  the  defendant 
James  C.  Beecher.to  be  held  by  him  until  the  question  as  to  the  amount 
of  interest  due  on  said  bond  and  mortgage  was  judicially  determined 
in  an  action  to  be  broup^ht  for  that  purpose.  Thereafter  a  sum  of 
money  representing  the  difference  between  $300  and  the  amount  actu- 
ally involved  in  this  litigation  was  paid  to  plaintiff,  so  that  the  sum 
actually  involved  herein  is  the  sum  of  $211.50,  with  interest  from 
June  1,  1911,  which  the  said  defendant  holds  subject  to  the  determina- 
tion of  the  questions  involved  in  this  litigation. 

The  plaintiff's  contentions  may  be  briefly  summarized  as  follows: 
That  by  the  express  terms  of  the  bond  and  mortgage  given  the  Al- 
bany Savings  Bank  the  interest  on  the  principal  indebtedness  was  to 
be  at  the  rate  of  per  cent  until  the  principal  was  paid.  That  that 
contract  cannot  be  varied  except  by  agreement  of  the  parties  supported 
by  a  valid  and  sufficient  consideration.  That  there  was  no  agreement 
on  the  part  of  the  Savings  Bank  or  of  the  German-American  Bank 
to  extend  the  time  for  the  payment  of  the  principal  for  a  day,  but  that 
either  was  at  liberty,  so  long  as  either  held  the  bond  and  mortgage, 
to  foreclose  at  any  time,  and  that,  assuming  that  from  the  transac- 
tions between  the  plaintiff  and  these  banks  an  agreement  could  be 
found  to  pay  the  larger  rate  of  interest,  such  an  agreement  was  with- 
out any  consideration  for  want  of  mutuality,  and  therefore  void  and 
unenforceable. 

[1]  The  initial  inquiry,  therefore,  is  whether  the  bond  and  mort- 
gage in  fact  and  effect  provide  that  the  rate  of  interest  shall  be  4^ 
per  cent  until  the  principal  sum  has  been  paid.  This  rests  upon  the 
proper  interpretation  and  construction  of  the  following  dause  in  the 

bond,  to  wit : 

"Shall  well  and  truly  pay.  or  cause  to  be  paid,  unto  the  above-named  ob 
ligee,  or  Its  successors  or  assigns,  the  just  aud  full  sum  of  twelve  tboujiand 
(12,000)  dollars,  in  current  gold  cola  of  the  United  States  of  America  of  tbe 
ptandurd  of  weight  and  fineness  of  the  date  hereof  at  the  end  of  live  years 
from  the  date  hereof,  with  iiitoii  st  thereon  at  the  rate  of  four  and  one-half 
per  centum  per  annum,  such  interest  as  nia.\  have  then  accrued  to  be  paid  on 
the  first  day  of  June,  1805,  and  thereafttn-  interest  to  be  paid  semiannually 
on  each  first  day  of  June  aud  Ueceuiber  until  the  principal  sum  hereby  se- 
cured riuUl  be  paid  and  on  tbe  day  wben  said  principal  sum  shall  be  paid." 
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Does  this  clause  in  terms  provide  for  the  rate  of  interest  to  be  paid 
after  the  maturity  of  the  bond  and  mortg^age,  or  does  it  simply  fix  the 

interest  days  upon  which  interest  shall  be  paid,  to  wit,  the  1st  days  of 
June  and  December  in  each  year  until  the  mortg^aj^e  shall  be  paid  in 
full?  We  interpret  this  clause  as  simply  providing  that  until  the  prin- 
cipal sum  shall  be  paid  the  obligor  shall  pay  Interest  semiannually  on 
June  and  December  1st  in  each  year.  The  clause  is  silent  as  to  what 
the  rate  shall  be  after  maturity.  The  latter  part  of  the  clause  relates 
ctitirely  to  the  interest  days,  not  to  the  rate.  The  rate  the  bond  and 
mortgage  shall  draw  after  maturity  is  not  provided  for.  If  the  con- 
struction of  the  condition  of  the  bond  is  correct,  the  disposition  of  the 
case  is  simple.  The  law  governing  such  cases  appears  to  be  well  set- 
tled. 

In  O'Brien  v,  Young,  95  N.  Y  428.  47  Am.  Rep.  64,  the  Court  of 
Appeals  of  this  state  laid  down  the  following  rule: 

"By  the  decided  weight  of  nutliorltr  In  this  state,  where  one  contracts  to 
pay  a  principal  sum  at  a  certain  future  time  with  interest,  tbe  interest  prior 
to  the  maturity  of  the  contract  Is  pnyable  by  rfrtne  of  the  contract,  and 
thereafter  as  damages  for  the  l)rench  of  tlie  contract.  The  same  authorities 
show  thatt  after  the  maturity  of  such  a  contract,  the  interest  ia  to  be  com- 
puted as  damases  according  to  the  rate  prescribed  by  the  law,  and  not  accord- 
ing to  that  prcscrilied  in  tlie  contract  if  that  bo  more  or  le«s.  But.  where  the 
contract  provides  that  tbe  interest  aiiall  be  at  a  specitied  rate  until  the  prin- 
cipal shall  be  paid,  then  the  contract  rate  Rovems  until  payment  of  the  prin- 
cipal, or  antU  the  contract  to  merged  In  a  Judgment** 

See,  also,  to  the  same  effect  Wells  Fargo  &  Co.  v.  Davis,  105  N. 
Y.  6/0,  12  N.  E.  42;  Ferris  v.  Hard,  135  N.  Y.  354,  32  N.  E.  129; 
Bennett  v.  Bates,  94  N.  Y.  354;  Pryor  v.  City  of  Buffalo,  197  N.  Y. 
142,  90  N.  £.  423;  Zeller  v.  Leiter,  114  App.  Div.  155,  99  N.  Y. 
Supp.  624. 

After  the  mortq^ncife  in  question  fell  due.  the  plaintiff  was  urged  to 
pay  it.  He  had  made  default.  The  parlies  had  a  perfect  ri|E^ht  to  make 
any  agreement  they  chose  as  to  the  rate  of  interest  after  maturity,  and, 
in  the  absence  of  zny  such  agreement,  the  law  imposed  by  way  of 
damages  the  rate  of  mterest  prescribed  by  statute.  (See  cases  above 
cited.)  We  deem  it  immaterial  in  this  case  whether  any  agreement  to 
pay  6  per  cent,  was  made  or  not,  but  we  are  satisfied  that  from  all 
the  dealings  of  the  various  parties  the  evidence  justifies  a  finding  of 
an  implied  promise  on  the  part  of  the  mortgagor  to  pay  the  higher 
rate. 

Tbe  defendant  is  entitled  to  judgment  dismissing  the  plaintiff's  com^ 
plaint,  and  adjudging  the  German- American  Bank  entitled  to  the  fund 
in  dispute,  for  whom  the  defendant  is  acting  as  trustee^  with  COStS. 

Let  findings  be  drawn  accordingly. 
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GROSS     OAYNOR,  Majror,  et  aL 
(Supreme  Court,  Special  Term,  Kings  Oetmty.  MoTember,  1912.) 

MumciPAi.  CteBpOBAnoHe  (|  688*)— Usa  or  Public  BaiDea— Psbmiv— Aoiioir 

TO  Annul. 

Where  the  cotumlssioners  of  brid;ros.  pending  the  consideration  by  the 
board  of  estimate  of  applications  by  some  of  defendant  railway  companies 
for  the  extension  of  their  franchise  ritrht  over  Manhattan  Brld:4e,  issued 
a  permit  to  all  the  delenduut  railway  cuuipauies  lor  temporary  operation 
oii]y«  on  proper  terms,  such  permit  Itelng  revocable  on  30  days*  notice,  and 
boini:  conflrmed.  by  resolution  of  the  board  of  estimate,  a  coniplalnf  l)y 
u  taxTuyer  to  annul  the  permit  anU  resolution,  which  cuutaius  no  allega- 
tion of  fraud,  corruption,  bad  faith,  or  collusion  of  any  of  the  dofendaat 
city  ofUcials,  will  be  dismissed  OB  moUon  of  all  ttie  defendants  for  judg- 
lueut  on  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Unnidpal  Oirporatlons,  Cent  Dig.  ii 
1477,  U7a  1480:  Dec  Dig.  f  688.*] 

Action  by  Fred  L.  Gross  against  William  J.  Gaynor,  Mayor  of 
the  City  of  New  York,  and  others.  On  motion  to  dismiss  the  com- 
plaint. Granted. 

Latson,  Tamblyn  &  Pickard,  of  New  York  City,  for  plaintiff. 
Archibald  R.  Watson,  Corp.  0>unsel,  of  New  York  City,  for  City 
of  New  York. 

James  L.  Quackenbush,  of  New  York  City,  for  New  York  Rys.  Co. 
Oorge  D.  Yeomans,  of  Brooklyn,  for  Brooklyn  Heights  IL  Co. 

and  Nassau  Electric  R.  Co. 
£dward  D.  Kelly,  for  Coney  Island  &  B.  R.  Co. 

KELBY,  J.  This  is  a  taxpayer's  suit  to  annul  a  certain  permit  is- 
sued by  the  commissioner  of  bridges  to  the  defendant  street  railroad 

companies,  including  the  Brooklyn  Heights  Railroad  Company,  New 
York  Railways  Company,  and  the  Third  Avenue  Railway  Company, 
and  providing  for  the  operation  of  cars  over  the  Manhattan  Bridge, 
and  also  to  annul  a  resolution  of  the  board  of  estimate  which  pur- 
ported to  confirm  the  said  permit.  The  defendant  railway  companies 
have  demurred  to  the  complaint.  The  cit\  officials  defendant  have 
answered,  and  the  sufficiency  of  the  complaint  is  questioned  by  mo- 
tions made  by  all  the  defendants  for  jud.L^niciU  on  the  pleadings 
dismissing  the  complaint.  The  complaint  alleges  that  the  bridge  was 
constructed  by  the  city  at  a  cost  of  $30,000,(XX),  and  is  a  public  high- 
way designed  to  accommodate  pedestrians  and  vehicular  and  electric 
railway  traffic.  It  has  "two  tracks  fully  installed  and  equipped," 
but  lying  idle.  Pending  the  unhurried  consideration  by  the  board  of 
estimate  of  applications  by  some  of  the  defendant  railway  companies 
for  the  extension  of  their  franchise  rights  over  the  bridge  the  com- 
missioner, to  meet  the  unquestionably  great  public  necessity  for  some 
operation  meanwhile,  issued  a  permit  to  all  the  defendant  railway 
companies  providing  for  temporary  operations  only,  on  terms  which 
are  not  claimed  to  be  anything  but  proper,  and  making  the  same  rev- 
ocable upon  30  days'  notice.    Thereafter  the  board  of  estimate  passed 
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a  resolution  in  terms  confirming  said  pennit,  but  requiriiig  that  the 

companies  should  select  a  single  line  of  cars  to  perform  such  tem- 
porary ser\'icc  for  all  the  companies,  and  providing  that  "the  said 
permit  shall  be  revocable  by  the  said  commissioner  of  bridges  with- 
out notice." 

The  plaintiff  contends  that  under  section  242  of  the  Greater  New 

York  Charter  (Laws  1901,  c.  466,  as  amended  by  Laws  1905,  c.  629. 
§  14),  which  provides  that  the  "exclusive  power  to  grant  ♦  *  • 
franchises  or  rights  or  make  contracts  for  or  involving  the  occupa- 
tion or  use  of  any  bridge"  is  in  the  board  of  estimate,  the  permit  by 
the  bridge  commissioner  is  a  nullity,  because  it  attempts  to  grant  a 
"right  or  contract"  for  the  use  of  die  bridge.  He  furthermore  con- 
tends that  the  confirmatory  resolution  of  the  board  of  estimate  is  illegal 
because  it  was  passed  without  observance  of  the  formalities  of  public 
hearing  and  advertising  prescribed  by  section  74  of  the  charter  be- 
fore a  franchise  operative  over  a  bridge  may  be  granted.  There  is 
no  allegation  in  the  complaint  of  fraud,  corruption,  bad  faith,  or  col- 
lusion on  ^e  part  of  any  of  the  defendant  city  officials.  The  recital 
in  the  permit  as  to  the  necessity  for  operation  is  not  disputed,  nor 
could  it  be.  The  court  is  not  blinded  as  a  judge  to  what  it  sees  as 
a  man,  and  that  "the  rapid  transit  facilities  in  the  cities  of  New  York 
and  Brooklyn  have  been  for  a  long  time  inadequate  and  unsatis- 
factory" has  been  judicially  noticed  even  in  the  Court  of  Appeals. 
Admiral  Realty  Co.  v.  City  of  New  York,  206  N.  Y.  110,  99  N.  E. 
241.  No  injury  to  any  private  property  is  shown  nor  are  there  any 
facts  alleged  to  support  the  pleader's  conclusion  that  the  acts  com- 
plained of  constitute  an  attempted  waste  of  or  any  injury  to  the 
city  property  and  to  its  taxpayers.  Plaintiff  must  rest  his  complaint 
solely  upon  the  charge  that  the  action  of  the  city  officials  is  illegal. 

In  his  brief  plaintiff's  counsel  contends  that  it  is  "unnecessary  to 
inquire  whether  the  action  of  the  bridge  commissioner  or  the  action 
of  the  board  of  estimate  constituted  a  waste  of  municipal  funds  or 
a  waste  of  municipal  property" ;  that  "their  action  was  illegal  and 
the  statute  under  which  the  taxpayer's  action  is  brought,  and  which 
gives  to  a  taxpayer  this  right  of  action,  entitles  the  plaintiff  to  main- 
tain an  action  to  'restrain  an  UUgal  act'"  The  statute  referred  to 
is  section  51  of  the  General  Municipal  Law  (Consol.  Laws  1909,  c. 
24).  The  question  of  the  power  or  right  of  the  plaintiff  to  maintain 
the  action  on  the  theor\-  above  outlined,  it  is  claimed,  has  been  deter- 
mined in  his  favor  by  the  decision  rendered  by  Mr.  Justice  Van  Siclen 
on  an  application  for  a  prclnninary  injunction  in  this  action.  Plaintiff 
says  that  the  court  "came  to  the  conclusion  that  this  action  could  be 
maintained  by  the  plaintiff."  The  opinion  then  delivered  does  not, 
I  think,  bear  out  this  contention.  The  court  recognized  that  the  im- 
portant question  before  it  was,  not  whether  the  taxpayer's  action  was 
legally  maintainable,  but  whether  a  court  of  equity  should  interfere 
by  injunction  pending  the  trial  of  an  action  involving  a  doubtful  and 
technically  illegal  act,  where  the  injury  complained  of  was  doubtful 
and  uncertain.  To  reach  that  question  the  court  tentatively  accepted 
"for  the  purposes  of  the  motion"  the  concession,  which  the  railway 
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companies  were  then  willing  to  make,  that  the  action  was  maintain- 
able, but  advised  reference  to  certain  cases,  as  follows:  See  Tomp- 
kins V.  Pallas,  47  Misc.  Rep.  309,  95  N.  Y.  Supp.  875,  and  cases 
cited;  Ghee  v.  Northern  Union  Gas  Co.,  158  N.  Y.  510,  53  N.  E. 
692;  contra,  if  not  distinguishable,  Gallagher  v.  Keatin^^,  40  App. 
Div.  81,  57  N.  Y.  Supp.  632,  1123;  Id.,  57  App.  Div.  626.  68  N.  Y. 
Supp.  1138,  affirmed  171  N.  Y.  657,  63  N.  E.  1116.  This  reference 
was  not,  I  think,  to  these  cases,  as  authorities  supporting  the  correct- 
ness of  the  proposition  oonoecSed,  but  simply  to  them  as  cases  in  which 
various  views  of  the  question  had  been  considered. 

Gallagher  v.  Keating,  supra,  is,  I  think,  decisive  of  the  question  ad- 
versely to  the  plaintiff.  Whatever  doubt  may  have  been  raised  by  ear- 
lier decisions  as  to  the  intent  and  effect  of  the  taxpayer's  suit  status  was 
thereby  set  at  rest.  It  was  an  action  by  a  taxpayer  to  annul  certain  per- 
mits  issued  by  the  commissioner  of  highways  to  connect  the  elevated 
road  with  the  Long  Island  road  at  Atlantic  and  Flatbush  avenues  by 
passing  a  structure  from  the  elevated  railway  across  the  street  into  the 
Long  Island  lines.    Mr.  Justice  Bartlett,  writing  for  the  court,  said : 

*^Xhe  l^ialatioQ  concerning  taxpayers'  actions  was  not  Intended  to  break 
down  the  established  rale  that  mlti  to  netnln  common  nidsances  can  be 

maintained  only  by  the  public  authorities,  or  by  prlvato  persons  who  dkOW 
that  they  have  suffered,  or  are  Ukely  to  suffer,  special  injury  therefrom.** 

The  case  is  not  shown  to  be  distinguishable  by  any  circumstances 
presented  to  me.  The  relief  prayed  for  was  the  same.  The  facts 
were  similar  in  their  salient  legal  aspects;  no  fraud  or  bad  faith, 
waste  of  public  property,  or  injury  to  private  property  of  the  plaintiff 
was  shown,  ^d  the  acts  of  issuing  the  permits,  if  lawful,  had  been 
fully  consummated.  Nor  has  there  been  any  change  in  the  General 
Municipal  Law,  or  in  section  1925  of  the  Code  of  Civil  Procedure, 
relating  to  taxpayers'  actions,  since  that  case  was  decided.  The  sug- 
gestion as  matter  of  differentiation  that  in  that  case  "the  railways  had 
undertaken  and  partly  completed  their  structure"  was  disposed  of 
when  application  was  made  for  reargument,  and  the  court  said  that 
this  did  not  change  the  rule. 

I  regard  the  permit  here  involved  as  far  less  likely  to  occasion  any 
possible  future  inconvenience  or  legal  complications  than  that  there 
involved,  which  provided  for  a  structure  of  a  fix«l  and  permanent 
nature,  while  the  present  permit  provides  for  no  structure,  and  only 
for  a  temporary  use  of  the  city-owned  tracks,  and  is  revocable  with- 
out notice.  It  is  brief  in  its  terms,  of  simple  interpretation,  and  no 
tenable  claim  can  arise  that  some  right  has  become  vested  under  it. 
It  is  not  exclusive  in  its  terms,  nor  intended  to  be  exclusive  in  its  ef- 
fect The  motions  for  judgment  dismissing  the  complaint  are  granted, 
with  costs.  . . 

Motions  granted. 
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FBOFCdD  «K  Mi.  OEBMAN-AHERICAN  BANK  t.  PURDt  et  iL,  Om*n  of 

Taxw  and  AmOMmcnts. 

(Snprenw  Oonrt,  Appdlato  Dtvldon,  lint  Deiiartnient   Janiunr  8»  19180 

1.  Taxation  (f  AncasMBNT— Rbvibw— LnoTATioir. 

Laws  1909.  c.  74,  authorizes  the  board  of  taxes  and  assessments  of 
New  York  City  to  cancel  or  reduce  assessments  of  bank  shareti  In  that 
dtj  for  certain  years,  and  provides  tbat  nntll  October  21,  1900,  the  as- 
sessments should  be  open  to  public  Inspection,  that  applications  for  re- 
dactions or  cancellation  might  be  made  on  or  before  September  1,  1009, 
and  a  hearing,  if  requested,  granted,  that  the  board  sboold  determine 
every  application  on  or  before  October  1st,  that  Its  determination  un^rht 
be  reviewed  by  certiorari,  tbat  the  proceeding  to  review  must  be  com* 
menoed  on  or  before  October  91, 1909,  that  all  assessments  of  bank  shares 
for  the  years  In  question,  as  to  which  no  application  for  relief  should 
be  made,  were  thereby  ratified  and  confirmed,  and  that  every  determina- 
tion by  the  board  should  be  final  and  conclnsive,  unless  reversed  or  modi- 
fied upon  certiorari  proceedings.  Held,  thnt  a  certiorari  proceeding  to 
review  such  determination  of  the  board,  instituted  November  20,  1910b 
was  barred  by  the  limitation  contained  in  that  act 

[Ed.  Note.— Fbr  other  cases,  see  Taxation,  Cent  Dig.  if  890-010;  Doe. 
Dig.  I  406.«] 

2.  Taxation  (§  496*) — Assessment — Revikw — Limitation. 

A  remedy  even  for  Jurisdictional  defects  in  the  assessment  of  a  tax 
may  be  barred  by  a  statutory  limitation. 
[Ed  Note.— For  Other  oaaesi  see  Taxation,  Cent  Dig.  If  890-910;  Dee. 

Dig.  §  -m*] 

Appeal  from  Special  Term,  New  York  County. 

Certiorari  by  the  People,  on  relation  of  the  German-American  Bank, 
against  Lawson  Purdy  and  others,  Commissioners  of  Taxes  and  As- 
sessments of  the  City  of  New  York.  From  a  final  order  denying 
motions  to  dismiss  the  writ  and  directing  payment  to  relator  of  certain 
interest  on  taxes  paid  on  bank  shares,  defendants  appeal.  Reversed* 
and  writ  dismissed. 

Argued  before  I  NCR  AH  AM.  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN,  MILLER,  and  BOWLING,  JJ. 

William  H.  King,  of  New  York  City,  for  appellants. 
Lewis  G.  Wallace,  of  New  York  City,  for  respondent, 

MILLER,  J.  This  appeal  presents  a  new  question  as  to  the  oon- 
stniction  and  effect  of  chapter '74  of  the  Laws  of  1909,  relating  to 
the  assessment  of  bank  shares  in  the  city  of  New  York  from  1901 
to  1907,  inclusive.  For  a  history  of  the  various  proceedings  which 
have  been  instituted  to  review  said  assessments,  both  before  and 
after  the  passage  of  said  act,  reference  may  be  made  to  the  following 
decisions  of  the  Court  of  Appeals :  People  ex  rel.  Bridgeport  Savings 
Bank  v.  Feitner,  191  N.  Y.  88,  83  N.  E.  592 ;  People  ex  rel.  Ameri- 
can Exchange  Nat.  Bank  v.  Purdy,  196  N.  Y.  270,  89  N.  E.  839; 
Id.,  199  N.  Y.  51,  92  N.  E.  232;  People  ex  rel.  Merchants'  Na- 
tional Bank  v.  Purdy,  202  N.  Y.  599,  95  N.  E.  814.  These  proceed- 
ings and  People  ex  rel.  National  Bank  of  Commerce  v.  Ptirdy  and 
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Others,  reported  in  149  App.  Div.  948,  134  N.  Y.  Supp.  1143,  arose 
Cither  before  the  passage  of  said  act  or  were  instituted  under  it  This 
proceeding  was  not  instituted  until  November  29,  1910. 
[  1 1  The  said  act  provided  that  the  board  of  taxes  and  assessments 

should  have  power  to  cancel  or  reduce  assessments  of  bank  shares, 
made  in  and  for  said  years;  that,  bcf^inning  20  days  after  the  pas- 
sage of  tlie  act,  and  until  October  21,  1909,  the  assessments  should  be 
open  to  public  inspection,  and  that  applications  for  reduction  or  can- 
cellation might  be  made  on  or  before  September  1,  1909,  specifying 
the  grounds  therefor,  and  that  a  hearing,  if  requested,  should  be 
granted;  that  on  or  before  October  1,  1909,  the  board  should  deter- 
mine every  application,  that  any  determination  of  the  board  under  the 
act  might  be  reviewed  by  certiorari,  but  that  such  proceeding  to 
review  must  be  begun  on  or  before  October  31,  1909.  The  act  fur- 
ther provided: 

"All  assessmenta  of  bank  shares  made  in  said  city  of  New  Tork  during  the 
years  nineteen  hundred  and  one  to  nineteen  hundred  and  seven,  Inclusive,  as 
to  which  no  application  for  relief  shall  be  made  under  this  act  as  herein 
provided,  shall  be  and  hereby  are  ratified  and  confirmed :  and  every  deter- 
mination by  said  board  as  herein  provided,  upon  an  application  seasonably 
made  for  relief  under  this  act,  shall  be  final  and  conclusive,  unless  reversed 
or  modUted  by  th»  court  la  a  oertlonri  proceeding  thereaftw  bron^t  as 
berein  provided." 

The  Court  of  Appeals  plainty  stated  in  196  N.  Y.  270,  89  N.  E. 

839,  that  the  Supreme  Court  might  well,  in  the  exercise  of  its  discre- 
tion, dismiss  the  writ  on  account  of  laches,  when  there  had  been  long 
delay  in  applying  for  it,  and,  for  the  sole  purpose  of  emphasizing  that 
statement,  wrote  the  per  curiam  memorandum  reported  in  202  N.  Y. 
599,  95  N.  £.  814.  I  am  of  the  opinion  that  the  said  act  of  1909  is 
an  absolute  bar  to  this  proceeding.  It  afforded  every  one  ample  op- 
portunity to  apply  to  the  board  of  taxes  and  assessments  for  a  reduc- 
tion or  cancellation  of  the  assessment,  and  for  a  review  by  certiorari 
of  the  determination  of  the  board  on  such  application,  and  expressly 
limited  the  time  within  which  a  proceeding  to  review  might  be  begim. 
It  then  provided  that  all  assessments  as  to  which  no  application  for 
relief  should  be  made  under  the  act  were  ratified  and  confirmed. 

[2]  So  far,  then,  as  the  case  in  hand  is  concerned,  the  act  was  a 
statute  of  limitations,  and  a  remedy  even  for  jurisdictional  defects 
may  thus  be  barred.  Meigs  v.  Roberts,  162  N.  Y.  371,  56  N.  E.  838, 
76  Am.  St.  Rep.  322. 

The  order  should  be  reversed,  with  costs,  and  the  writ  dismissed, 
with  costs.  All  concur. 


METROPOIilTAN  TRUST  CO.  OP  CITT  OF  NBfW  YORK  v.  TRUAX. 
(Suprciue  Court,  Appellate  Division,  First  Department.    January  3,  1013.) 

L  GUABANTT   (I  53*)  COXSTBUOTION   AND  QpEBATION — VaBIANCE. 

Where  an  agreement  guaranteeing  the  payment  of  a  loan  to  be  secuntd 

by  Cf-rtain  collateral  provided  that  Intcrost  should  be  paid  .semiannually, 
and  that  the  loan  should  l»e  made  ui)on  the  princirial's  note  for  one  year 
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and  should  be  for  a  specified  amount,  and  wbere  lilt  bote  given  for  the 

loan  provided  for  the  payment  of  interest  quarterly  In  advance,  that  if 
tile  securities  pledged  should  for  any  reason  become  unsatisfactory  to 
the  lender  he  could  Immediately  sell  and  apply  such  securities  on  the 
debt,  that  in  the  event  of  the  principal's  insolvency  the  obligation  should 
become  immediately  due  and  payable,  and  pledged  the  collateral  not  only 
for  the  amount  stipulated  In  the  guaranty  but  also  for  any  other  liabil- 
ities of  the  principal,  there  were  such  variances  between  the  note  and 
guaranty  as  rendered  the  guaranty  void  unless  there  was  a  subsequent 
valid  ratification. 

[Ed.  Note.^For  otber  eases,  see  Guaranty,  Gent  Dig.  H      06;  Dec 

Dig.  {  53.*] 

2.  Guaranty  (|  53*) — Vabiance — Conbtouctiow — PREstmpnoif. 

Where,  in  nn  action  on  an  agreement  guaranteeing:  the  payment  of  a 
loan,  it  appeared  that  the  loan  was  made  some  time  after  the  execution 
of  the  guaranty  agreement  upon  terms  differing  materially  therefrom,  the 
presumption  was  that  the  gaanntors  did  not  consent  to  the  variance. 

[Ed.  Note.— For  Other  eases,  see  Guaranty,  Oent  Dig.  ||  6i,  66;  Dec 
Dig.  §  53.*J 

3.  EXECUTOBS  AND  Adwinistratobs  (|  209*) — PowEBs — Cbbatiom  op  Lia- 

bility. 

Where  an  estate  was  not  liable  npon  a  guaranty  agreement  executed  by 
the  decedent,  the  administratrix  conld  hot  create  such  liability  by  recog- 
nition of  liability. 

[Ed.  Note. — For  other  cases,  see  Bxecotors  and  Administrators,  Cent. 

Dig.  §  730;  Dec.  Dig.  §  209.»1 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Metropolitan  Trust  Company  of  the  City  of  New- 
York  against  Alice  Hawley  Truax,  as  administratrix.  From  a  judg- 
ment for  plaintiff  and  denial  of  a  new  trial,  defendant  appeals.  Re^ 
versed,  and  new  trial  granted. 

See,  also,  122  N.  Y.  Supp.  739. 

Argued    before    INGRAHAM.    P.    J.,    and  McI^UGHUN, 

CLARKE,  SCOTT,  and  DOWLING,  JJ. 

Lloyd  Stryker,  of  New  York  City,  for  appellant. 
Austen  G.  Fox,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  defendant  is  sued,  as  administratrix  of  the  esUte 
of  Chauncey  S.  Truax,  deceased,  upon  a  guaranty  agreement  signed 

by  the  said  Truax. 

On  March  1.  19()6,  one  Cliarles  E.  Eitz  was  desirous  of  borrowing 
the  sum  of  $400,000  from  the  plaintiff,  and  in  consideration  of  such 
loan  and  as  an  inducement  to  make  it  ^e  above-mentioned  Chauncey 
S.  Truax  (and  a  tmmber  of  others)  executed  an  agreemtnt  of  guar- 
anty, a  copy  of  which  is  annexed  to  the  amended  answer.  The  agree- 
ment was  a  tripartite  one.  whereby  the  lender  (not  therein  specified) 
agreed  to  loan  to  said  Kitz,  designated  as  the  borrower,  "upon  his 
note  for  one  year  with  interest  at  six  per  cent.,  payable  semiannually, 
the  sum  of  four  hundred  thousand  dollars  ($4(X),0CX)),  to  be  secured 
by  the  deposit  as  collateral  security  of  five  hundred  thousand  dollars 
($500,0(!)0)  par  value  of  first  mortgage  six  per  cent,  ten-year  gold  bonds 
of  the  Bulls  Head  Oil  Works  (a  California  corporation  hereinafter 
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called  the  'Company'),  secured  by  mortgage  to  the  Central  Trust  Com- 
pany of  California,  trustee,  and  upon  the  further  security  of  the  agree- 
ment of  the  subscribers  herein  contained." 

The  subscribers,  including  said  Truax  severally,  but  not  jointly, 
guaranteed  to  the  lender  the  repayment  of  pro  rata  proportions  of  said 
loan  with  interest,  but  it  was  provided  that  no  subscriber  should  be 
called  upon  to  pay  in  the  aggregate  auy  more  than  the  amount  set 
opposite  his  signature  with  interest.  In  case  the  subscribers  were 
called  upon  to  pay  any  part  of  the  principal,  they  were  to  be  respec> 
tively  entitled  to  receive  from  the  lender  a  proportionate  amount  of  the 
collateral  security  given  for  the  loan  in  the  ratio  of  $1,000  face  value 
of  bonds  for  each  $800  so  paid.  The  lender  was  authorized  from  time 
to  time  to  detach  and  collect  coupons  from  the  bonds  deposited  as  col- 
lateral, applying  the  coupon  interest  so  collected  to  the  payment  of  the 
interest  due  or  to  grow  due  upon  the  loan. 

[1]  The  loan  was  made  to  Eitz  upon  his  promissory  note  dated 
May  14,  1906.  The  terms  of  the  loan,  as  recited  in  the  note,  varied  in 
material  particulars  from  the  terms  of  the  loan  set  forth  in  the  guar- 
anty agreement 

First.  The  note  provided  for  the  payment  of  interest  "quarterly  in 
advance.**  The  guaranty  agreement  provided  for  the  payment  of  in- 
terest "semiannually/'  without  any  stipulation  that  it  should  be  paid  in 

advance. 

Second.  The  guaranty  agreement  provided  that  the  loan  was  to 
be  made  to  Eitz  "upon  his  note  for  one  year."  The  note  provided  that 
in  case  the  securities  pledged  should  decline  in  market  value,  or  for 
any  reason  become  unsatisfactory  to  the  lender,  the  borrower  agreed  to 
deposit  with  the  lender  additional  securities  "to  the  satisfaction  of 
the  said  company  (lender)  and  in  case  of  failure  so  to  do  forthwith 
this  note  shall  become  due  and  payable  without  demand  of  payment 
thereof,  and  the  said  company  may  immediately  sell  and  apply  the  said 
securities  in  the  manner  and  with  the  effect  as  hereinbefore  provided." 

It  seems  to  require  no  argument  to  demonstrate  that  a  note  made 
under  such  conditions  was  not  a  note  "for  one  year"  such  as  Truax 
and  the  others  agreed  to  guarantee. 

Third.  The  note  further  provided  that: 

"In  the  event  of  the  Insolvency  of  the  undersigned  (Eitz)  all  the  said  obU- 
fttlons  and  liabUlties  shall  at  the  option  of  the  said  company,  become  and 
be  imm^fitot^^y  due  and  payable  without  donand  of  paymoit" 

hfg^  it  is  apparent  without  argument  that  a  note  with  this  provi- 
sioa  is  not  "a  note  for  one  year"  such  as  the  subscribers  agreed  to 

guarantee. 

Fourth.  The  guarantors  bound  themselves  only  for  the  payment  of 
the  $400,000  loan  to  be  made  to  Eitz,  and  it  was  a  part  of  their  agree- 
ment that,  in  case  they  were  required  to  pay  the  loan  or  any  part  of 
it,  they  were  to  receive  the  whole  or  a  proportionate  part  of  the  col* 
lateral  deposited. 

The  note  pledged  the  collateral  not  only  as  security  for  the  particu- 
lar loan  covered  by  the  guaranty,  but  also  for  "any  other  liability  or 
liabilities"  of  Eitz,  and  authorized  the  sale  of  the  collateral  not  only 
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upon  the  honpayment  of  the  $400,000,  but  as  well  upon  the  nonpay- 
ment of  any  other  liability  of  said  Eitz. 

These  discrepancies  between  the  terms  of  the  loan  actually  made 
to  Eitz,  and  the  terms  to  that  which  the  subscribers  agreed  to  guar- 
antee, are  manifest. 

In  addition,  it  appeared  that  plaintiff  exacted  an  usurious  rate  of 
interest  upon  the  loan,  under  the  guise  of  commissions,  and  that  this 
was  done  after  tiie  agreement  of  guaranty  had  been  signed  by  Truax 
and  the  others. 

Furthermore,  the  guaranty  agreement  provided  that  the  interest 
coupons  upon  the  bonds  deposited  as  collateral  should  be  detached 
and  collected;  the  amount  so  collected  being  applied  to  pa3rment  of 
interest  upon  the  loan.  In  violation  of  this  provision  it  was  shown 
ihat  the  plaintiff  detached  coupons  to  a  large  amount  from  the  bonds 
so  deposited,  and,  instead  of  collecting  them,  delivered  them  to  Eitz 
or  the  company  who  had  issued  the  bonds. 

The  loan  was  not  paid  at  maturity,  and  thereupon  all  of  the  sub- 
scribers or  guarantors,  except  Chauncey  S.  Truax,  who  had  died  mean- 
while, signed  an  extension  agreement  whereby  it  was  recited  that  said 
Eitz  had  applied  for  an  extension  of  the  loan  until  November  14, 
1907,  and  in  consideration  thereof  each  of  said  subscribers  consented 
to  the  extension  of  the  time  of  payment,  and  agreed  that,  if  so  ex- 
tended, his  obligations  under  said  agreement  should  remain  in  full 
force  and  eflfect.  This  agreement  was  signed  by  defendant  as  follows ; 
"Estate  of  Chauncey  S.  Truax,  by  Alice  Hawley  Truax  as  adminis- 
tratrix.*' 

The  defendant  offered  upon  the  trial,  in  every  conceivable  way,  to 

show  that  Chauncey  S.  Truax  when  he  signed  the  guaranty  agreement, 
and  she  herself  wiicn  she  signed  tlie  renewal  agreement,  had  no  knowl- 
edge of  the  transactions  between  plaintiff  and  Eitz,  and  had  no  knowl- 
ed^  of  the  actual  terms  on  which  the  loan  was  made  to  Eitz  or  of  the 
variances  between  these  terms,  and  the  terms  of  tiie  loan  which  Truax 
agreed  to  guarantee.  This  proof  was  rejected  and  all  necessary  ex- 
ceptions taken  by  defendant.  We  must  a=:sume  for  the  purposes  of 
this  appeal  that  the  defendant,  if  permitted,  would  have  been  able  to 
prove  what  she  offered  to  prove. 

We  think  that  there  can  be  no  doubt  that  the  variances  between 
the  terms  of  the  loan  as  contemplated  by  tiie  guaranty,  and  the  terms 
of  the  loan  as  made,  were  quite  sufficient  to  destroy  the  effideney  of 
the  underwriting  agreement  as  a  guaranty,  and  that  the  guarantors 
never  became  lial)le  thereon  to  plaintiti,  until  they  had  executed  the 
renewal  agreement,  which  doubtless  operated,  as  to  those  who  signed 
it,  as  an  estoppel  in  pais.  It  is  familiar  law  that  the  contract  of  a 
surety  or  guarantor  is  strictissimi  juris,  and  that  he  cannot  be  held 
beyond  the  terms  of  his  contract,  or  for  an  obligation  differing  from 
that  which  he  undertook  to  guarantee,  and  it  is  wholly  immaterial 
whether  the  deviation  harms  him  or  adds  to  the  burden  of  his  obliga- 
tion if  he  has  not  assented  to  it.  Grant  v.  Smith,  46  N.  Y.  97;  Barns 
V.  Barrows,  61  N.  Y.  39,  42,  19  Am.  Rep.  247;  Paine  v.  Junes,  '76  N. 
Y.  278;  Evansvflle  Bank  v.  Kaufmann,  93  N.  Y.  273,  45  Am.  Rep. 
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204;  Creamer  v.  Mitchell,  162  N.  Y.  486,  56  N.  E.  977;  Shipman 
V.  Kellcy,  9  App.  Div.  321,  41  N.  Y.  Supp.  328;  Guardian  Trust  Co. 
V.  Peabody,  122  App.  Div.  648,  107  N.  Y.  Supp.  515,  affirmed  195  N. 
Y.  544, 88  N.  £.  1120. 

We  think  it  quite  clear,  therefore,  upon  the  evidence  in  the  case, 
and  upon  that  which  we  must  assume,  that  defendant  could  have  pro- 
duced if  permitted,  that  Chauncey  S.  Truax,  defendant's  decedent, 
never  became  liable  to  plaintiff  upon  the  guaranty  agreement,  and  that 
his  estate  was  not  so  liable  when  his  co-guarantors  and  this  defendant 
signed  the  extension  agreement.  , 

[2]  Indeed,  that  conclusion  is  compelled  as  the  evidence  stands, 
without  regard  to  the  excluded  testimony,  because  the  documents 
show  on  their  face  that  the  note  was  made  some  time  after  the  guar- 
anty agreement  was  executed,  and  that  the  variances  above  referred 
to  existed.  Upon  these  facts  alone  the  presumption  would  be  that  the 
guarantors  did  not  consent  to  the  variances,  and  the  burden  to  show 
the  contrary  would  rest  upon  plaintiff. 

[3]  Having  arrived  at  the  conclusion  that  the  estate  of  Chauncey 
S.  Truax  was  not  liable  upon  the  guaranty  when  the  original  loan 
matured,  it  follows  that  it  was  not  competent  for  his  administratrix 
to  create  a  liability  on  the  part  of  the  estate  by  agreeing  to  continue 
what  she  doubtless  assumed  to  be  a  liability,  but  which  in  fact  was  not. 
The  case  is  similar  to  those  in  which  a  claim  against  a  decedent  has 
been  barred  by  the  statute  of  limitations.  In  such  cases  it  is  the  well- 
settled  rule  that  executors  or  administrators  have  no  power  to  use  the 
funds  of  the  estate  to  pay  claims  so  barred,  and  that,  if  they  do  so, 
the  claim  paid  will  not  be  allowed  tipon  an  accounting.  Butler  v.  John- 
son, 111  N.  Y.  204,  18  N.  E.  643;  Spicer  v.  Raplee,  4  App.  Div.  471. 
38  N.  Y.  Supp.  806;  Hamlin  v.  Smith,  72  App.  Div.  601,  76  N.  Y. 
Supp.  258.  If  an  executor  or  administrator  cannot  lawfully  pay  such 
a  claim  out  of  the  funds  of  the  estate,  he  certainly  cannot  validly 
create  an  obligation  so  to  pay  it. 

The  defendant  relies  entirely  upon  Metropolitan  Trust  Co.  Skitt, 
139  App.  Div.  928,  124  N.  Y.  Supp.  51,  affirmed  205  N.  Y.  561.  98 
N.  E.  1108,  a  case  which  arose  under  the  same  guaranty  and  exten- 
sion agreements.  It  is  to  be  distinguished  from  the  present  case,  how- 
ever, by  the  circumstance  that  the  defendant  Skitt  was  alive  when 
the  original  loan  became  due  and  personally  executed  the  extension 
agreement. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
the  appellant  to  abide  the  event.  All  concur. 
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In      BBBBT8  WILLh 
(SmireiM  CbQrt,  Aiipdlate  DItUoo,  llrst  DepartmeDt   JuniAir  1013.) 

1.  PEBPBTUITIES  (I  6*)— SUSPENSIOW  or  POWM  Of  AlMWATIOll— Tbubt  fOB 

Dmnm  Pebiod. 

A  provision  of  a  will,  bequeathing  testator's  estate  in  trust  to  invest 
and  pay  the  Income  therefrom  for  five  years  to  Certain  baiieAt  associa- 
tions, was  invalid,  because  the  trust  was  moasored  OOt  l»F  tWO  Uvas  In 
being,  but  by  the  dotinite  period  of  five  years. 

lEd.  Note.— For  other  caaes,  see  Perpetuities,  Cent  Dig.  §§  4-56;  Dec 

Dig.  s  e.*] 

2.  Wills  (I  473*) — Validity— Vested  Remain  deb— Invalid  Limitation. 

A  lu^iuest  of  a  vested  remainder  to  a  corporation  In  being,  definitely 
ascertained,  and  competent  to  talie  at  testator's  death,  was  not  InraUd  be- 
cause limited  to  take  effact  at  the  expiration  of  a  void  trust 

[Ed.  Mote.— For  otber  caasa»  see  Wills,  Gent  Dig.  11  902-805;  Dec. 
Dig.  f  473.*1 

3.  Wii.i.8  (8  !s53*) — Construction — Invalid  Limitatiohs. 

In  such  case,  to  avoid  partial  intestacy,  the  corporation  was  entitled 
to  take  Its  beque.st  at  the  testator's  death,  instead  of  at  tbe  time  pre- 
scribed for  the  expiration  of  the  trust 

(Bd.  Note^FOr  other  cases,  see  Wills,  Gent  Dig.  1  2160;  D«e.  Dig.  i 
868.*] 

Appeal  from  Surrogate's  Court,  New  York  County. 

Applicatkm  for  the  probate  of  the  will  of  Inslee  H.  Berry.  From  a 
decree  refusing  to  admit  to  probate  the  tenth  clause  of  the  will,  the 
Lutheran  Hospital  appeals.  Reversed,  and  whole  will  admitted  to  pro- 
bate. 

Argued  before  INGRAIIAM,  P.  J.,  and  McLAUGHLIN,  ClvARKE. 
SCOTT,  and  DOWLING,  JJ. 

Ro^cr  Hinds,  of  New  York  City,  for  appellant. 
Rodcwood  &  Haldane,  of  New  York  City,  for  respondent 

McLAUOHT.TX,  J.  Mr.  Tnslee  H.  Berry  died  on  the  30th  of  Jan- 
uary, 1912,  Icavinj^'  a  last  will  and  testament,  which,  except  the  tenth 
clause,  was  admitted  to  probate.  As  to  this  clause  probate  was  re- 
fused, on  the  ground  that  it  violated  the  provisions  of  the  statute  re- 
lating to  the  suspension  of  the  power  oi  alienation,  and  was  there- 
fore in^id.  It  reads  as  follows: 

•■'I'cnth.  All  the  rest,  rosldiio  and  remainder  of  my  estate,  real,  personal  and 
mi.xed,  of  whatsoever  nature  and  wherever  located,  I  give,  devise  and  be- 
queath to  my  «cecator  hereinafter  named,  in  tmst  nevwtheless  for  tlie  fo1> 
lowiiip  inirposcs.  to  wit:  To  Invest  the  .said  rest,  residue  and  remainder  In 
good,  sate  securities  and  to  pay  the  income  therefrom  for  a  period  of  five 
years  from  tbe  date  of  my  decease,  one^bnlf  tbereof,  to  tbe  Employ^*  Benefit 
.\ssoclatlon  of  the  Department  Store  of  Simi'^^on  rr.nvford  Company,  of  New 
York  City,  and  one-balf  tbereof  to  the  Employ^'  Beueht  Association  of  the 
Foiirteentb  Street  Store,  in  New  York  Olty.  At  tbe  expiration  of  said  flye 
years  from  the  date  of  my  decease,  my  executor,  as  such  trustee^  tO  pay  over 
the  principal  of  my  said  residuary  e.state  to  the  Lutheran  Hospital,  now  in 
process  of  organisation,  and  of  the  medical  board  of  wblcb  I  am  a  menbeic 
a  11 1  its  sc  rotary.  Should  this  said  bospltal  not  be  organised  at,  or  before; 

-•Tor  etlier  cmns  sm  smds  tople  a  |  hvmbbb  In  I>««.  *  Am.  Dlgi.  1M7  to  data;  *  R«p*r  Isdttns 
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the  ezi»tratlmi  of  nfd  ftv^  yMn,  then  and  In  fbat  erent,  my  talA  exeentor, 

AH  such  trustee,  shall  pny  the  principal  of  uiy  sald  reftidnary  €8tate  to  Ange* 
line  Mott  Berry,  ot  Rockaway,  New  Jersey." 

The  appeal  is  taken  by  the  Lutheran  Hospital.  The  will  purports  to 
liave  been  executed  on  the.20tfa  of  January,  1911.  At  that  time  the 
testator  was  a  member  of  an  unincorporated  association  known  as  the 
"Society  of  the  Lutheran  Hospital  of  the  City  of  New  York,"  one  of 
the  purposes  of  which  was  to  effect  the  incorporation  of  the  appellant, 
the  "Lutheran  Hospital  of  Manhattan/'  and  it  was  in  fact  incorporated 
under  article  7,  §  130,  of  the  Membership  Corporation  Law  (Consol. 
Laws  1909,  c.  35),  on  the  23d  of  November,  1911,  and  is  the  hospital 
«ferrerl  to  in  the  tenth  clause. 

[1]  The  learned  surrogate,  as  appears  from  his  opinion,  held,  and 
I  think  correctly,  that  the  provision  in  the  tenth  clause  relating  to  the 
Employes'  Benefit  Association  of  the  Department  Store  of  Simpson- 
Crawford  Company,  of  New  York  City,  and  the  Employes*  Benefit 
Association  of  the  Fourteenth  Street  Store,  in  New  York  City,  was  in- 
valid because  the  trust  was  measured,  not  by  two  lives  in  being,  but 
bv  the  dchnitc  period  of  five  years.  Brown  v.  Quintard,  177  N.  Y.  75, 
W  N.  E.  225;  Haynes  v.  Sherman,  117  N.  Y.  433,  22  N.  E.  938;  Hage- 
meyer  v.  Saulpaugh,  97  App.  Div.  535,  90  N.  Y.  Supp.  228.  And  he 
■concluded  that,  since  the  clause  was  void  in  this  respect,  the  bequest 
to  the  hospital  was  also  void,  since  it  depended  upon  the  former  gift, 
and  could  not  be  separated  from  it. 

[2]  I  am  of  the  opinion  that  he  was  in  error  in  holding  that  the  gift 
to  the  hospital  was  invalid.  The  enjoyment  of  this  gift  by  the  hospital 
is  definitely  fixed— i.  e.,  the  expiration  of  five  years— ^nd  the  person  to 
whom  it  was  given  was  in  being,  definitely  ascertained,  and  competent 
to  take  at  the  time  of  the  death  of  the  testator.  There  is  nothing  un- 
certain about  it^  It  was  a  vested  remainder.  A  future  estate  is  vested 
when  there  is  a  person  in  being  who  would  have  an  immediate  right  to 
the  possession  of  the  property  on  the  determination  of  all  the  inter- 
mediate or  precedent  estates.  Sectkm  40,  Real  Property  Law  (Consol. 
Laws  1909,  c.  50).  The  authorities,  so  far  as  I  have  been  able  to  dis- 
cover, are  all  to  the  effect  that  a  vested  gift,  otherwise  valid,  will  not 
fail  merely  because  it  is  limited  to  take  effect  at  the  expiration  of  a 
trust  which  is  void  under  the  statute  of  perpetuities.  ' 

In  Kalish  v.  Kalish,  166  N.  Y.  368.  59  N.  E.  917.  the  court  expunged 
the  intermediate  trust  estate,  but  held  the  remainder  valid,  and  in  doing 
80  said: 

'*It  l8  aztomatlc  tbat  courts  cannot  make  n«w  wills  for  testators  wbo  have 

failed  to  make  valid  wills  for  tlieinselves.  While  rom^^nlzlng  the  f oroe  of  this 
truth,  courts  have  from  the  earliest  times  been  compelled  to  chose  between 
the  altematlvefl  of  setting  aside  certain  wills  altogetlier  or  of  cutting  ont 
simply  their  void  i>ro\i.sions.  This  necessity  has  UmI  to  the  rule,  which  i.s  now 
firmly  established  iu  this  state,  that  when  the  several  parts  of  a  will  are  so 
Intermingled  or  Interdependent  that  the  bad  cannot  be  aerated  from  the 
good,  the  will  must  fall  altogether;  but  when  It  I.s  possible  to  cvit  out  tbe 
invalid  provisions,  so  as  to  leave  intact  the  parts  that  are  valid  aud  to  pre- 
serve the  general  plan  of  the  testator,  such  a  construction  will  be  adosM  aa 
will  prevent  intestacy,  either  partial  or  total,  as  the  case  may  be." 
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In  Brinkerhoff  v.  Seabury,  137  App.  Div.  916, 122  N.  Y.  Supp.  481> 
afiinned  201  N.  Y.  559,  95  N.  E.  1123,  the  will  contained  a  provision 

for  a  15-year  trust.  This  was  held  bad,  and  expunged;  but  the  trust 
for  the  testator's  two  dau<;hters  "at  the  expiration  of  15  years"  was 
held  valid,  and  was  accelerated  when  the  15-year  trust  was  expunged. 

In  Smith  v.  Chesebrough,  176  N.  Y.  317,  68  N.  E.  625,  the  testator 
attempted  to  create  a  trust  for  a  period  of  two  years.  This  was  held 
void  as  against  the  statute  of  perpetuities,  and  expnni^red;  but  the  gift 
over  after  the  expiration  of  the  trust  was  held  good,  tlie  court  saying: 

'  The  ultimate  trust  was  not  revoked  by  the  codit  n.  and  the  nature  of  the 
estate  devised  to  the  nltiniate  trustoea  was  not  chan^'ed;  but  the  testator 
made  an  attempt  to  postpone  the  enjoyment  thereof,  which  was  In  eontravra> 
tlon  of  the  statute,  and  therefore  void.  By  taking  out  of  the  codicil  the  in- 
valid provision  for  postponement,  the  only  change  in  the  testator's  plan  for 
the  disposition  of  his  residuary  estate  Is  that  the  physical  possession  of  tlie 
remnlnder  Is  accelerated,  so  as  to  take  effect  upon  the  testator's  death,  in- 
stead of  two  years  later.** 

[3]  Here,  by  eliminatinc:  the  provision  of  the  tenth  clause  relating^ 
to  the  employes  of  the  two  associations,  the  intent  of  the  testator  will 
be  carried  out.  The  only  chanp^e  in  his  plan  is  that  the  physical  pos- 
session of  the  residuary  estate  is  accelerated,  so  as  to  take  effect  upon 
his  death,  instead  of  at  the  expiration  of  five  years.  By  expnui^ing  the 
invalid  part  of  the  tenth  clause,  a  partial  intestacy,  which  the  law  does 
not  favor,  is  avoided  (Harrison  v.  Harrison,  36  N.  Y.  543),  and  the  sub- 
stantial part  of  it  is  preserved  in  its  entirety. 

The  decree,  in  so  far  as  appealed  from,  is  therefore  reversed,  and 
tiie  whole  will  admitted  to  probate  as  indicated  in  this  opinion,  with 
costs  to  the  appellant  payable  out  of  the  estate.  All  concur. 


CROWLEY  V.  MURRAY  &  HILL  CO. 
(Supremo  Tourt,  Appt-llate  Division,  First  Department.    January  101.?.) 

1.  MaSTEB  and  5SEKVANT  (i  89*) — SCOPJC  OF  EMPLOYMENT — M^VSTEB'S  LlAUlL- 

ITT. 

Where  a  foreman  of  a  company  manufacturing  Interior  woodwork  or- 
dered a  servant  lu  help  a  former  employ^,  who  was  going  away,  to  move 
his  furniture,  the  comimny  was  not  liable  for  Injuries  to  such  serrant 
reooived  while  doing  so.  since  a  master  l.s  liable  only  for  Injuries  suffered 
in  I  he  course  of  his  employment,  or  in  perforuiiug  services  required  by 
him.  and  no  inference  Of  author!^  Is  drawn  from  the  mere  flict  that 
It  was  ordered  by  the  company's  foreman. 

[Ed.  Note.— For  other  cases,  see  Master  and  SerTant,  Cent  Dlic.  If 
15a-106;  Dec.  Dig.  I  80.*] 

2.  IfABTiit  AMD  ScBvairr  d  89*)— Ihjtbt  to  SnvAnr— Extbtbncb  op  Rela- 

nox — EvinENCE. 

Where  plaintiff  was  ordered  by  his  employer's  foreman  to  assist  in 
some  ontslde  work  with  other  employ<i8,  the  mere  liact  that  he  thought 
he  was  acting  as  his  employer's  servant  Is  not  suffltieut  to  fix  liability 
on  the  employer  for  a  negligent  injury,  in  the  absence  of  further  proof 
of  the  foreman's  authority. 

[Ed.  Note.— For  other  casBa^  see  Master  and  Serrant.  Omt  Dig.  M 
16S-150;  Dec.  Dig.  i  88.*] 

•VWotfetveuMSMMflMtopleaiiimiaaBlaDM.  AAa.I>lii.U07t»4atti.*]Up'riod«sss- 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  John  Crowley  against  the  Murray  &  Hill  Company. 

Judgment  for  plaintiff,  and  defendant  appeals.  Reversed. 

Argued  before  INGRAHAM.  P.  J.,  and  McLAUGHUN, 
CLARKE.  SCOTT,  and  DOWLING,  J  J. 

Carl  Schurz  Petrasch,  of  New  York  City,  for  appellant 
Don  R.  Almy,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  plaintiff  has  secured  a  judgment  for  personal 
injuries  which  he  received  in  May,  1909.  On  that  date  he  was  in  the 
general  employ  of  defendant,  a  corporation  engaged  in  the  business 
of  manufacturing  interior  woodwork.  It  had  a  yard  at  Broadway 
and  130th  street,  in  the  city  of  New  York,  and  plaintiff's  employment 
was  to  hancUe  the  lumber  which  defendant  received  in  its  yard  for 
manufacturing  purposes.  On  May  28,  1909,  a  man  named  Massey, 
who  was  the  brother-in-law  of  one  of  the  defendant's  otTicers  and  had 
himself  been  in  defendant's  employ,  was  about  to  return  to  Scotland 
to  live  and  was  taking  his  furniture  with  liim.  He  had  been  living  in 
an  apartment  on  133d  street.  On  the  morning  of  the  day  on  which  the 
accident  happened,  one  Meyer,  who  was  the  shipping  clerk  and  fore- 
man for  deioidant,  asked  or  directed  plaintiff  to  go  to  ?klassey's  house 
and  help  move  his  furniture.  Several  other  of  defendant's  employes 
seem  to  have  been  engaged  in  the  same  work,  and  the  truck  used  to 
move  the  furniture  belonged  to  defendant  and  was  driven  by  one  of 
its  drivers.  Among  the  articles  to  be  moved  was  an  upright  piano, 
which  was  safdy  brought  down  to  the  sidewalk,  boxed,  and  loaded 
on  the  truck.  After  the  truck  was  loaded,  it  was  sent,  in  charge  of 
the  driver,  to  the  pier  of  the  Anchor  Line  of  steamers.  Plaintiff  was 
either  asked  or  directed  by  Meyer  to  go  with  the  truck  and  its  load. 
The  evidence  is  that  both  Sloyer  and  Massey  gave  to  (he  driver  money 
with  which  to  hire  help  at  the  pier  in  unloading.  The  driver  corrob- 
orates this,  although  plaintiff  professes  to  have  known  nothing  of 
it  When  they  arrived  at  the  pier,  plaintiff  and  the  driver  attempted, 
unassisted,  to  unload  the  piano  from  the  truck,  when,  either  because 
it  was  too  heavy  for  them,  or  they  were  unskilled,  it  slipped  and  fell 
on  plaintiff's  leg.  breaking  it. 

[1]  The  negligence  attributed  to  defendant  is  that  it  failed  to  fur- 
nifAi  sufficient  men  to  unload  the  piano.  There  is  a  fundamental  diffi- 
culty in  the  way  of  sustaining  this  judgment,  which  is  that  when  the 
plaintiff  received  his  injury  he  was  not  engaged  in  the  master^s  busi- 
ness. The  defendant  was  not  in  the  business  of  moving  furniture,  and 
the  general  scojk^  of  plaintiff's  employment  did  not  include  such  serv- 
ices. It  is  a  rule  of  the  law  of  master  and  servant,  too  well  settled 
to  require  discussion  or  the  citation  of  authorities,  that  a  master  is 
liable  to  his  servant  only  for  injuries  suffered  in  the  course  of  his 
cnqdoyment,  or  in  performing  services  required  of  him  by  his  master. 
There  is  not  the  slightest  evidence  that  Meyer  had  authority  from 
defendant  to  take  plaintiff  away  from  defendant's  work  and  put  him 
it  work  for  others  in  doing  something  with  which  defendant  had  no 
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concern.  Nor  is  any  inference  of  such  authority  to  be  drawn  from 
Meyer's  position  in  defendant's  employ. 

[2]  It  may  be,  as  plaintiff  contends,  that  he  believed  that  he  was 

acting^  as  defendant's  servant  in  assisting  in  shipping  the  piano;  but 
that  cannot  serve  to  fasten  liability  on  defendant.  Furthermore  we  are 
of  opinion  that  plaintiff  wholly  failed  to  bear  the  burden  of  establish- 
ing his  own  freedom  from  contriblitory  fault  or  negligence.  The  size 
and  weight  of  the  piano  were  apparent  to  him,  and  he  should  have 
been  able  to  form  a  judgment  ft:ir  himself  as  to  whether  or  not  two 
men  could  safely  handle  it.  The  accident  was  probably  due  to  his 
own  maladroitness,  or  that  of  his  fellow  senant,  the  driver. 

It  is  not  necessary  to  consider  on  this  appeal  in  whose  employ  the 
plaintiff  was  acting  when  the  accident  happened.  It  is  sufficient  that 
he  was  not  then  acting  as  defendant's  servant. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event.  All  concur. 


GOLDREYER  t.  FOT.ET. 

(Supreme  Ck>art,  Appellate  Dlvlston,  First  Department  Jammij  8,  1813^ 

1.  Motions  (S       — Notice — Necessity, 

Neither  Code  Civ.  Proc.  §  780,  providing  that,  where  special  provision 
is  not  otherwise  made  by  law  or  the  general  rules  of  practice,  notice  of 
a  motion,  if  necoswry;  mmt  be  personally  serred.  nor  general  rule  of 
practice  37,  relating  to  notice  of  nrfrument  and  of  motions,  defines  the 
cases  in  which  notice  is  required,  and  whether  notice  should  be  given  to 
the  adverse  party  la  dependent  In  part  on  the  particiilar  facts  presented 
under  which  the  application  Is  made. 

[Ed.  Kote.— For  other  cases,  see  Motions,  Cent.  Dig.  f  14;  Dec.  Dig.  f 

2.  MonoNs  (I  60*) — W^XLvn  to  Snvn  Nonon— Bmor. 

Where  a  motion  Is  made  ex  parte,  and  from  the  nature  of  the  applica- 
tion tbe  adverse  party  should  have  received  notice,  tlie  order  granting 
the  motion  Is  merely  Irregular,  and  may  be  vacated. 

[Ed.  Note^FOr  other  cases,  see  Motion^  Oent  Dig.  ||  721-81;  Dee. 

Dig.  i  59.*] 

8.  Execution  (§  450*) — Execution  AoAinar  Pbbboii — ^DiscnABOi — ^Voio  DiB- 

•  CHARGE — Liability  of  SnEBitT. 

The  failure  to  give  notice  to  the  Judgment  creditor  of  the  application 
for  the  discharge,  under  Judiciary  Law  (Consol.  Laws  1909,  c.  .'50)  §  77.'. 
of  the  judgment  debtor  adjudged  guilty  of  contempt,  and  fined  the  amount 
of  the  Judgment  and  costs,  and  confined  to  Jail  until  payment  or  dis- 
charge, does  not  render  the  order  of  discharge  void  for  want  of  Juris- 
diction; but  tJie  order  protects  the  sheriff  acting  thereunder,  tbougli 
orderly  practice  reQolree  the  giving  of  notioe. 

[Ed.  Note,— For  other  cases^  see  Bzecntion,  Gent  Dig.  H  1282-1806; 
Dec.  Dig.  S  450.*] 

Appeal  from  Trial  Term,  New  York  County. 
Action  by  Charles  A,  Goldreyer  against  Thomas  F.  Fol^.   From  a 
judgment  for  defendant,  plaintiff  appeals.  AiBrmed. 
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The  following  is  the  opinion  of  Greenbaum,  J.,  at  Trial  Term : 

This  Is  an  action  against  a  slieriff  of  tbe  county  of  New  York  for  an  escape. 
Oh  November  1,  1907,  tbe  plalntlfl  reeovered  a  Judgment  of  $l.4S7.60  in  the 
City  Court  of  tbe  City  of  New  Yoik  against  one  Vincent  C.  Currier  and  an- 
otlier,  and  upon  the  return  of  oceeation  unsatisfied  instituted  proceedings 
fBIipleinentary  to  enentloa  agafnat  the  diefendant  Carrier.  In  the  course  of 
these  prrx-eedlngs  an  order  was  entered  requiring  the  .ludcment  debtor  to  de- 
liver certain  property  within  a  time  Uierein  specified  to  the  receiver  appointed 
hi  the  proeeedlngiL  The  judgment  debtor  Called  to  ob^  this  order,  and  upon 
motion  of  the  Judgment  creditor  a  further  order  was  entered  dirtx^tlnj:  the 
judgment  debtor  to  turn  over  the  property  in  question,  or,  in  default  thereof, 
that  the  motloii  to  pimleh  for  contempt  be  granted.  Thereafter,  on  June  9, 
upon  proof  of  the  debtor's  noiicoiupllnnce  with  the  order,  an  order  was 
entered  adjudging  the  debtor  guilty-  of  contempt,  fining  him  the  amount  of 
tiie  judgment  and  ooete  of  ttie  ]»roeeedlnga,  and  directing  that  he  be  confined 
to  jail  until  such  fine  be  paid  or  discharged  according  to  law.  Upon  appeal 
by  the  debtor  this  order  was  affirmed.  On  the  24th  of  March,  1909,  the  debtor 
was  takoa  Into  custody  bj  the  sheriff  and  lodged  In  jalL  On  the  23d  of  April. 
1900.  the  debtor  moved  ex  parte  and  without  the  knowledge  of  the  plaintiff 
10  one  of  the  Justices  of  the  City  Court  of  the  City  of  New  York  for  an  order 
dlscbarglng  him  from  Imprisonroent,  and  lUf  order  entered  on  that  date  the 
motion  was  granted.  Acting  tbereond/er  ^  sheriff  discharged  tlie  debtor 
from  JalL 

til  The  aole  question  preooited  is  whether  the  failure  to  give  notice  of  tiie 

appH(*atlon  for  n  dlschnrge  to  the  Judtrraent  creditor  rendered  tho  order  void 
for  lack  of  Jurisdiction,  and  tlierefore  insufficient  to  protect  the  sherifC  iu 
acting  thereimder,  or  whether  each  faUnre  conttitnted  merdy  an  IrNgularlty, 
which  might  be  sufficient  cround  for  the  vacation  of  the  order  upon  direct 
motion.  In  discharging  the  Judgment  debtor  the  court  acted  under  the  au- 
thority of  section  775  of  the  Judiciary  Law  (OoneoL  Lawe  M09,  c  80!|l,  which 
provides  as  follows:  "Where  an  offender,  Imprisoned  as  prescribed  In  this 
article,  is  unable  to  endure  the  imprisonment,  or  to  pay  the  sum,  or  perform 
tiie  act  or  duty  required  to  be  paid  or  performed  in  order  to  entitle  him  to 
be  relensed.  the  court,  Judge  or  referee,  or,  where  the  commitment  was  mnde 
as  prescribed  in  section  2457  of  the  Code  of  Civil  Procedure,  the  court  out 
of  whldi  the  execution  was  ianed,  may,  in  ite  or  hie  dtieretlon,  and  upon 
such  terms  as  justice  requires,  make  an  order  directing  him  to  be  dlschari:e<l 
from  the  imprisonment."  This  section  does  hot  provide  for  notice  to  the 
Judgment  creditor,  and  there  is  no  specific  provision  of  tiie  Code  or  general 
rules  of  practice  requiring  that  notice  be  given  of  an  application  of  this  na- 
ture. Neither  section  780  of  the  Code  of  Civil  Procedure  nor  rule  37  of  the 
general  rules  Of  practice  defines  the  cases  in  which  notice  of  motion  Is  re* 
quired.  Shaw  v.  Coleman,  54  N.  Y.  Super.  Ct.  3,  5,  6 :  Matter  of  Salmon.  34 
Misc.  Rep.  251,  253,  68  N.  X.  Supp.  215.  Whether  notice  of  motion  should  be 
given  to  the  adverse  party  is  dependent  in  part  upon  the  particular  fluls  pie> 
^'nted  and  tbe  circumataiioes  under  which  the  applteatiom  is  made.  Ifotter 
of  Salmon,  supra. 

[2,  S]  Wbere  tbe  motion  is  made  and  determined  ok  partem  In  a  case  where 

from  the  nature  of  the  application  the  adverse  party  shoidd  have  received 
notice,  the  order  is  merely  irregular,  and  may  be  vacated.  Shaw  v.  Ck>leman, 
supra ;  Matter  of  Salmon,  supra ;  Tweedy  t.  U.  8.  Life  Ins.  AsS'n  (Com.  PI.) 
33  N.  Y.  Supp.  412;  Plnckney  v.  Hagermnn,  4  Laos.  374.  affirmed  53  N.  Y.  31. 
In  Plnckney  v.  Hagerman,  supra,  the  action  was  brought  against  the  sheriff 
for  tha  escape  of  one  Wagner,  who  was  confined  wltiitn  jail  limits  mider  a 
body  execution  issued  upon  a  judgment  of  the  Supreme  Court  In  plaintlfTs 
favor  in  an  action  for  breach  of  promise  of  marriage.  Upon  tlie  application 
of  Wagner  an  order  was  made  ex  parte  at  a  Spe^l  Term  of  the  Supreme 
Court  setting  aside  the  execution  and  discharging  him  from  Jail  limits.  It 
was  contended  in  part  by  the  plaintiff  that  the  failure  to  give  notice  of  the 
moaon  to  vacate  the  execution  rendered  the  order  void  for  lacik  of  jurisdic- 
tion. The  court  said:  "The  motion  for  the  order  was  made  without  notice. 
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For  this  reason,  also,  It  was  Irregular,  for  by  the  CJode  the  motton  should 
have  been  made  upon  notice.  Code,  §  414.  But  the  want  of  notice,  I  appre- 
hend, did  not  deprive  the  court  of  jurisdiction  to  make  the  order.  This  ques- 
tion has  been  decided,  both  as  to  the  effect  of  want  of  notice  and  of  the  mo- 
tion being  made  in  the  wrong  county,  in  Blackmar  Van  Inwager,  5  How. 
Prac.  367,  where  It  was  held  that  there  was  for  those  reasons  no  want  of 
jurisdiction  In  the  court,  and  that  the  order  was  s^ood  till  vacated  or  set 
aside.  The  same  was  held  in  Geller  v.  Uoyt,  7  How  Prac  265.  These  are 
Special  Term  cases,  but  I  agree  with  them  in  boldlng  that,  the  court  lUTtnf 
l)y  the  Constitution  general  jurisdiction.  Its  orders  In  cases  pending  therein 
entertain  the  application  without  notice  to  the  Judgment  creditor,  1  am  unable 
are  wltMn  Its  jurisdiction,  bowerer  trrwlar  they  may  be  in  practtoe.** 

Wbllo  T  fim  of  opinion  tiiat  orderly  practice  and  a  due  regard  for  the  right.*! 
of  the  judgment  creditor  should  have  constrained  the  court  to  decline  to 
to  dlscorer  any  ahseoce  of  jurisdiction  In  the  court  to  make  the  order,  and 
it  follows,  therefore,  that  the  sheriff  wns  ro^iulrcd  to  obey  the  directions 
therein  contained,  and  was  completely  Justiticd  thereunder  in  difldiarging 
the  judgmoit  debtor  from  imprisonment 

Judgment  for  defendant,  with  costs. 

M.  Slade,  of  New  York  City,  for  appellant 
V.  Taylor,  of  New  York  City,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  witli  costs,  on  opinion  of 
Greenbaum,  J.   Order  filed. 


SPERRY  V.  FARMERS'  LOAN  &  TRUST  CO.  ct  al. 
(Supreme  Court.  Appellate  Divlsinn    First  Department.    .Tanuarf  3,  1013.) 

1.  CONVEBSION  (i  11*) — COBPUS  OF  TRUST  ESTATE— PeESONALTT. 

An  owner  of  an  undiTided  interest  in  the  estate  of  a  testator  executed 

a  deed  of  trust  conveying  his  Interest  consisting  principally  of  real  estate 
to  trustees  for  a  specified  purpose.  The  executor  of  testator  exercised 
his  power  and  converted  all  the  property  Into  easb  and  paid  the  same 
to  the  trustees.  Jlrlfl,  that  the  corpus  of  the  (rust  estate  was  per.sonnlty, 
because  the  act  of  the  executor  in  couvertiug  the  realty  into  cash  operated 
as  a  legal  and  actual  conversion  of  veal  estate  into  personalty. 
(Bd.  Note.— For  otlm  cases,  see  Gonverslon,  Gent  IMf.  if  Dee. 

niff.  s  !!.•] 

2.  Tausis  (i  58*) — ^Bsvocation — "Pjcbson  Bsnehcially  Iniebestcd." 

The  creator  of  a  trust  In  personalty,  whereby  she  grants  to  trustees 
her  estate  to  receive  tlio  Inronie  and  pay  the  same  to  her  for  life  and  de- 
liver the  corpus  to  persons  as  she  ma^  designate  by  will,  is  the  only  pei^ 
son  beneficially  Interested  in  iSie  trust  within  Personal  Proi)erty  Law 
(Consol.  Laws  1000.  c.  41)  §  23,  declaring  that,  on  the  written  consent  of 
all  the  persous  ijenefldaliy  interested  in  a  trust,  the  creator  may  revoke 
tt  in  whole  or  in  part  and  she  may  revoke  tiie  trust  in  ps^ 

[Ed.  Note^For  other  casem  see  Tmste,  Oent  Dig:  if  TS-O.;  Dee.  Dig. 
I  59.*1 

Submission  of  controversy  on  an  agreed  statement  of  facts  by  Ida 

Harriet  Sperry  ajjainst  the  Farmers'  Loan  &  Trust  Company  and 
another,  individually  and  as  surviving  trustee  under  a  deed  of  trust 
made  by  Ida  Harriet  Sperry.   Judgment  for  plaintiff.. 

On  or  about  October  28, 1902,  the  plslntlff  was  the  owner  of  an  undivided 

Interest  in  the  estate  of  Hosea  I?.  Perkins,  deceased,  and  while  such  owner 
executed  a  document,  denominated  a  deed  of  trust,  which  she  delivered  to 
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Kthnn  Allen.  Fr^eiick  P.  Speny,  and  die  Faiinen'  Loan  4k  Tnuit  Company, 

Uiereln  designated  as  "trustees.** 
Bf  tUa  docament  plalnUff  granted  to  wtd  trustees  all  the  property  '*real 

and  personal  to  her  bequeathed  bj*  said  ITosoa  T?.  Perkins." 

At  the  time  this  Instrument  was  executed  and  delivered,  the  Interest  of 
plaintiff  In  the  estate  of  said  ETosea  B.  Perkins,  deceased,  waa  an  nndivlded 
Intorpst  of  the  vnlue  of  at  least  $48,000  In  certain  real  estate,  and  an  nn- 
dlvided  interest  of  the  value  of  at  least  $2,000  in  certain  personal  property  of 
which  said  PerUna  had  died  sdsed  and  possessed.  The  wUl  of  aald  Perkins 
contained  a  clause  authorizing  his  executors  to  sell  all  or  any  part  of  his 
real  property.  Acting  under  this  power,  the  executors  converted  into  cash 
all  of  the  nndlvlded  Intwest  of  the  plaintiff  In  the  estate,  both  real  and  per- 
sonal, of  said  Perkins,  and  pnld  over  the  proceeds,  amounting  in  all  to 
|0I.(>45.66,  to  the  trustees  named  in  the  above-mentioned  deed  of  trust. 

Kthan  Alloi,  one  of  the  trustees  named,  has  died,  and  d^Sendante.  the 
sole  surviving  trustees,  now  hold,  under  the  s:tfd  decil  of  tnist  porsnnul  prop- 
erty, to  wit,  bonds  and  mortgages  to  the  value  of  $33,000,  and  cash  in  the 
snm  of  f 158.87,  as  well  as  certain  real  estate  now  nesd  by  plaintiff  as  a  retf- 
denoo  and  pur<'hasr'd  by  defendants  as  tmstoos  pursuant  to  one  of  the  pro- 
visions of  the  deed  of  trust,  of  the  value  of  not  less  than  $16,500. 

The  trast  agreonent,  or  "deed  of  trust**  as  we  haTe  termed  it  for  con- 
venlence,  convoyed  fho  property  described  therein  to  the  trustees  named  upon 
two  trusts  and  a  power  in  trust.  The  two  trusts  were:  First,  to  pay  any 
and  all  debts  of  the  plaintiff  which  had  accrued  prior  to  the  execution  of 
the  agreement.  Tills  trust  had  l)oen  fully  exc«  ntod  ;  all  of  said  debts  having 
been  paid.  Secondly,  to  receive  all  the  rents,  issues,  and  profits  of  the  as- 
sumed estate,  and  to  pay  the  mme,  less  the  tmstees*  barges  and  expenses, 
to  the  plaintiff  for  her  natural  life.  The  power  In  tnist  was  to  transfer  and 
couTey  the  principal  of  said  estate,  and  the  t)alance  of  the  income  remaining 
lo  their  hands,  upon  the  death  of  the  plaintiff,  '*to  such  person  or  persons 
and  In  such  manner  as  may  be  de^gnated  in  the  last  will  and  teatammt"  of 
said  phiintiff. 

llie  plaintiff,  dafmlng  to  be  the  sole  beneHdary  of  the  trust  created  by 

said  dooil  of  trust,  has  served  upon  the  surviving  trustees,  defendants  here- 
in, a  notice  that,  "pursuant  to  section  23  of  the  Personal  Property  Law  (Con- 
sol.  Laws  1900,  c  41)  and  other  statutes  made  and  provided,  T  do  hereby  re> 
voko  the  said  trust  created  by  the  said  deed  of  trust  to  th(>  extent  of  ten 
thousand  dollars  of  such  personal  property,  and  as  such  beuehciary  I  hereby 
consent  to  sn^  rerocatlon  and  I  accordingly  require  of  the  said  trustees 
that  they  forthwith  deliver  to  me,  free  from  said  trust,  bonds  and  mortgages 
or  other  similar  personal  securities  or  cash  of  the  amount  and  value  of  ten 
thousand  dollars.**  The  trustees  have  declined  to  accede  to  such  request, 
and  have  refused,  and  still  refuse,  to  deliver  over  to  I'IniitflfF  any  p.nrt  of  the 
prlnciiuil  of  the  trust  fund  aforesaid,  and  still  retain  the  entire  principal 
thereof. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGiiUX. 
CLARKE,  SCOTT,  and  DOWLING,  JJ. 

Darence  De  Witt  Rogers,  of  New  York  City,  for  plaintiff. 
Frederick  Geller,  of  New  York  City,  for  defendants. 

SCOTT.  J.  [1]  We  entertain  no  (]nuht  that  the  corpus  of  the 
trust  fund  in  the  hands  of  the  trustees,  excepting  the  house  occupied 
by  plaintiff,  is  in  contemplation  of  law  personal  property.  It  is  true, 
as  stated  in  the  submission,  that  when  the  deed  of  trust  was  executed 
plaintifiTs  undivided  interest  in  the  estate  of  Rosea  B.  Perkins,  de- 
ceased, was  represented  mainly  by  real  estate;  but  the  action  of  the 
executors  in  converting  his  realty  into  cash  operated  as  a  legal  as  well 
as  an  actual  conversion,  so  that  what  was  paid  over  to  the  trustees 
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was,  when  it  came  into  their  hands,  personal  property,  and,  except 
as  to  the  amount  invested  in  the  house,  so  remains.  As  the  plaintiff 
seeks  to  release  from  the  trust  only  a  part  of  the  personal  property 
so  held,  we  are  justified  in  treating:  the  questions  raised  by  the  sub- 
mission only  with  reference  to  a  trust  of  personal  property. 

[2]  Section  23  of  the  Personal  Property  Law  reads  as  follows: 

"Sec.  23.  Upon  the  written  consent  of  all  the  persons  !M»nefleialIy  Interested 
in  a  trust  in  iwrsonal  property  or  any  part  thereof  heretofore  or  hereafter 
created,  the  creator  of  such  trust  mar  revoke  the  same  as  to  the  whole  or  such 
part  thereof,  and  thereapon  the  estate  of  the  trustee  shall  cease  in  the  whole 

or  such  part  thereof.** 

Although  this  section  was  enacted  after  the  creation  of  the  trust 
now  under  consideration  (Laws  1909,  c.  247),  it  is  by  its  terms  ex- 
pressly made  retroactive.  It  is  clear  that  the  plaintiff  is  a  person 
"beneficially  interested"  in  the  trust,  and  the  question  we  have  to 
consider  is  whether  any  other  person  is  also  beneficially  interested 
within  the  meaning^  of  the  statute.  If  no  other  person  is  so  interested, 
and  the  plaintiff  is  the  only  person  interested,  her  consent  alone  is 
necessary  to  the  revocation  of  the  trust. 

There  certainly  is  no  other  person  now  in  existence,  or  who  can 
now  be  identified,  who  is  so  interested  either  presently  or  in  future. 
Under  the  terms  of  the  deed  of  trust  the  corpus  of  the  trust  estate 
is  to  go,  at  plaintiff's  death,  to  the  appointee  or  appointees  named  in 
her  last  will.  Until  she  dies  therefore,  leaving  a  last  will,  the  person 
or  persons  to  receive  the  property  after  her  death  must  remain  un- 
known and  legally  nonexistent.  The  deed  makes  no  provision  as  to 
the  disposition  of  the  estate  in  case  the  plaintiff  fails  to  designate 
the  person  or  persons  to  take  it  after  her  death.  Of  course,  in  such 
an  event  the  property  would  go,  by  operation  of  law,  to  her  heirs  or 
next  of  kin ;  but  they  would  take  by  descent  and  not  by  purchase — 
by  virtue  of  their  relationship  to  the  plaintiff,  and  not  by  virtue  of 
or  under  any  provision  of  the  deed  of  trust.  There  is  therefore 
no  person  now  existent  and  who  can  be  identified,  save  the  plain- 
tiff, who  can  in  any  proper  sense  be  termed  a  beneficiary  under  the 
deed  of  trust,  because  there  is  no  person  who  can  claim  to  be  enti- 
tled, after  plaintiff's  death,  to  receive  the  fund  under  the  terms  of  the 
trust,  nor  can  there  ever  be  such  person  except  by  the  voluntary  act 
of  the  plaintiff  in  making  an  appointment  by  her  last  will. 

In  this  respect  the  trust  under  con>i<l(  ration  differs  radically  from 
that  considered  in  Genet  v.  Hunt.  113  X.  Y.  158,  21  N.  E.  91.  In 
that  case,  as  in  this,  there  was  a  conveyance  to  trustees  of  property 
which  they  were  to  hold  (hiring  the  joint  lives  of  the  creator  of  the 
trust  and  her  husband,  paying  the  income  over  to  her  or  him,  and  at 
the  death  of  the  survivor  were  to  convey  and  pay  over  the  corpus 
of  the  trust  estate  to  her  ap])ointees  named  in  her  last  will  and  testa- 
ment. The  case  differed  from  the  present,  however,  in  that  the  trust 
deed  also  provided  that,  in  default  of  an  appointment,  the  trustees 
were  directed  to  pay  over  and  convey  the  corpus  of  the  estate  "unto 
such  person  or  persons  living  at  the  death  of  the  said  party  of  the 
first  part  (the  creator  of  the  trust)  and  being  her  heir  or  heirs  at 
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law  would  be  entitled  to  take  the  same  by  descent  from  her."  It  was 

held  that  the  remaindermen,  in  case  the  creator  of  the  trust  failed 
to  make  a  valid  appointment,  would  take  under  the  trust  deed — by  pur- 
chase and  not  by  descent,  notwitlistandin^  they  might  be,  although  not 
necessarily  so,  the  same  persons  who  would  have  taken  in  case  both 
of  intestacy  and  of  a  failure  to  make  a  valid  appointment.  In  other 
word'^.  the  deed  of  trust  itself  pointed  out  persons  who  would  inevi- 
tably become  entitled  to  the  property  at  the  death  of  the  creator  of 
the  trust  despite  anything  she  might  do  or  might  omit  to  do.  It  was 
in  view  of  this  feature  of  the  trust  deed  that  it  was  remarked,  in 
Hoskin  v.  Long  Island  Loan  &  Trust  Co.,  139  App.  Div.  258-261, 
123  N.  Y.  Supp.  994,  affirmed  on  opinion  below  203  N.  Y.  588,  96 
X.  E.  1116,  that  the  question  at  issue  in  Genet  v.  Hunt  was  whether 
Mrs.  Riggs,  the  creator  of  the  trust,  had  reserved  to  herself  an  ab- 
solute jus  disponendi  or  only  a  power  of  appointment.  It  was  held 
that  she  had  reserved  only  the  latter,  because  she  had  specifically  pro- 
vided against  every  contingency,  and  had  pointed  out  who  should  take 
the  corpus  of  the  estate  in  case  no  appointment  was  made.  She  had 
thus  created  rights  in  the  remainder  which  she  was  powerless  by 
action  or  nonaction  to  destroy. 

The  exadt  contrafy  is  the  case  here.  No  one  is  entitled  to  be  ap- 
pointed to  receive  the  corpus,  and  no  one  ever  can  receive  it  under 
the  terms  of  the  trust  deed  unless  the  plaintiff  of  her  own  free  will 
elects  to  appoint  them  to  be  the  recipients.  She  certainly  can  renounce 
the  power  to  do  that  which  she  is  under  no  compulsion  ever  to  do, 
and,  if  she  renounces  the  trust  as  to  the  $10,000  which  she  now  seeks 
to  withdraw  from  its  operation,  she  will  have  renounced,  as  to  the 
sum  so  withdrawn,  the  power  to  appoint  a  person  or  persons  to  re- 
ceive it  after  her  (Uatb.  As  to  those  who  might  become  entitled  to 
receive  the  corpus  in  default  of  an  appointment  they  will  take,  as  has 
already  been  said,  not  at  all  under  the  trust  deed,  but  directly  from 
the  plaintiff  by  virtue  of  their  relationship  to  her.  In  this  respect 
the  trust  under  consideration  is  much  like  that  considered  in  Hoskin 
V.  Long  Island  Loan  &  Trust  Co.,  supra.  We  are  therefore  of  the 
opinion  that  the  case  is  brought  directly  within  the  terms  of  the  statute 
above  quoted.  Having  thus  concluded,  it  is  unnecessary  to  discuss 
the  other  questions  argued  upon  the  briefs  as  to  the  effect  of  other 
statutes,  and  as  to  the  title  to  the  real  estate  held  by  the  trustees. 

It  follows  that  the  plaintiff  is  entitled  to  judgment  as  prayed  for  in 
the  submission,  with  costs  and  disbursements  payable  out  of  the  trust 
estate.  Ail  concur. 


BROOKFORD  MILLS,  Ine.,  v.  BALDWIN  <C  aL 

(Sapreme  Court,  Appellate  DItIbIoii,  First  Department    January  8,  1913.) 

L  Corporations  (|  642*) — Foreign  Corporations— "Doing  Business  in  tub 
State." 

A  forolfm  corporntlon,  which  sends  Its  product  here  for  sale  throuph  a 
coniiulssiou  niorrhant,  who  tran.sacts  the  business,  mnkos  the  sales,  aud 
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fieoelves  the  consideration  Is  not  "doing  business  In  fhA  statp,"  within 
General  Oorporation  Law  (Laws  1892,  c.  6S7)  i  15.  re-enacted  in  Laws 
1909,  c  28  (Ck>n8oL  Laws  1000,  e  28),  i»roTlding  reavlfements  for  doing 

business  In  this  state. 

[£d.  Note  — For  otber  cases,  see  Corporations,  Cent  Dig.  U  2520-2527; 
Dec.  Dig.  §  042* 

For  other  definitions,  see  Words  aoO:  Kkrasss^  toL  8,  pp.  2155-2100; 

vol.  8.  pp.  7640.  7G41.] 

2.  Pasties  (§  6*)— Real  Pabtt  xn  Iimtr. 

A  company  wbieh  eonflrms  end  ftssomes  ss  msde  In  Its  belialf  t  eon- 

tract  by  a  commission  merchant  for  goods  is  bound  tbereby  and  may  saa 

or  be  siK'd;  it  being  the  real  party  in  interest. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent.  Dig.  i|  6-S;  Dec.  Dig. 
•  «.•) 

S.  Pbincipal  and  AoEifT  (i  184*)— Aonoir  vr  Punoafal— AasDiaKO  Con- 
tracts— LlABILriT. 

Since  a  company  which  confirms  and  assumes  as  mado  In  its  behalf 
a  contract  by  a  commission  merchant  for  goods  l)ecomes  liable  to  the 
purchaser  for  a  breach  thereot  it  xuay  prove  such  assumption  of  the 
contract  in  an  action  for  the  price. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Ageat»  Gent  Dig.  H  701- 
708:  Dec.  Dig.  i  184.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Brook  ford  Mills,  Incorporated,  against  Wilmer  A. 
Baldwin  and  another.  Judgment  for  plaintiff,  and  defendants  appeal. 

AHflniied. 

Argued  before  INGRAIIAM,  P.  T..  and  McLAUGHUN,  UVUGH- 
UN,  MILLER,  and  DOWUNG,  JJ. 

W.  M.  K.  Olcott,  of  New  York  City,  for  appellants. 
John  W.  Boothby,  of  New  York  City,  for  respondent 

INGRAHAM.  P.  J.    The  action  was  cotnmenced  to  recover  dam- 

3.  gc^  for  a  breach  of  a  contract  for  the  manufacture  and  sale  of  cer- 
tain material  called  "sateens."  The  case  coming  on  for  trial  before  a 
jury^  it  was  agreed  that  a  jury  should  be  waived  and  that  the  case 
should  be  tried  before  the  court  without  a  jury.  Subsequently  the  trial 
judge  filed  his  decision,  in  which  he  found  that  the  plaintiff  was  a 
foreign  stock  corporation,  orc^anized  and  existing  under  the  laws  of  the 
state  of  North  Carolina,  and  was  enc^ai^ed  in  the  operation  of  a  cot- 
ton mill  in  that  slate;  that  A.  D.  Juilliard  &  Co.  were  copartners,  car- 
rying on  the  business  of  commission  merchants  in  the  city  of  New 
York,  and  were  the  agents  of  the  plaintiff  in  selling  their  goods  in  this 
city  and  throughout  the  United  States;  that  Juilliard  &  Co.,  under 
their  arrangement  with  the  plaintiflF,  made  sales  of  the  plaintiff's  man- 
ufactured products  in  their  own  name,  attended  to  the  delivery  of  the 
goods,  collecteti  the  purchase  price,  and  guaranteed  the  accounts  on 
such  sales  to  the  plaintiff,  and  made  advances  to  the  plaintiff  on  the 
goods  consigned  to  thcni ;  that  the  defendants  were  copartners  in  busi- 
ness in  the  city  of  New  York ;  that  on  or  about  the  2d  of  August, 
1907,  Juilliard  &  Co.,  in  their  own  name,  but  in  fact  as  the  acfents  and 
factors  of  the  plaintiff,  and  on  its  behalf,  agreed  to  and  with  the  de- 

•For  other  cases  see  same  topic  a  i  numbbb  In  Dec.  a  Am.  Diss.  1M7  to  data^  ft  Rep'r  IndazM 
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fendants  to  manufacture,  sell,  and  deliver  to  the  defendants  128,400 
yards  of  saiccns  and  to  ship  the  same  f.  o.  b.  at  the  plaintiff's  place 
of  business  in  North  Carolina,  freight  prepaid,  to  such  Eastern  finish- 
ing works  as  the  defendants  should  designate;  that  said  shipments 
were  to  be  made  in  installments  during  the  months  of  November  and 
December,  1907,  and  January.  February,  March,  and  April.  1908;  that 
the  defendants  further  agreed  to  pay  to  Juilliard  &  Co.  the  purchase 
price  of  said  goods;  that  on  the  execution  of  this  contract  between 
Juilliard  &  Co.  and  the  defendants,  Juilliard  &  Co.  sent  memorandum 
of  the  contract  to  the  plaintiff  "subject  to  your  confirmation";  that 
the  plaintiff  duly  confirmed  the  sale  and  commenced  the  manufacture 
of  the  goods  called  for  by  the  order;  that  the  plaintiff  was  ready, 
able,  and  willing  to  deliver  the  manufactured  product,  as  required  by 
the  contract ;  that  the  defendants  failed  and  refused  to  furnish  shif^* 
ping  directions  for  the  goods,  and  requested  Juilliard  &  Co.  to  defer 
the  shipments,  which  they  declined  to  do,  whereupon,  on  the  25th  day 
of  November,  1907,  the  defendants  canceled  the  order  and  refused  to 
comply  with  the  contract.  The  court  further  found  the  difference 
between  the  cost  price  of  the  poods  and  the  contract  price  agreed 
to  be  ]Kiid,  and  awarded  Hie  plamtiff  judgment  for  the  balance,  from 
which  judgment  the  defendants  ai>peal. 

f  1  ]  These  findings  were  amply  sustained  by  the  evidence,  but  the 
defendants  rely  upon  several  grounds  to  defeat  the  plaintiff's  claim. 
The  first  and  only  one  that  requires  discussion  is  that  the  action  can- 
not be  maintained,  because  the  plaintiff  has  never  procured  from  the 
Secretary  of  State  a  certificate  authorizing  it  to  do  business  in  this 
state.  A  complete  answer  to  this  objection  is  that  the  plaintiff  never 
did  do  business  in  this  state,  within  section  15  of  the  General  Cor- 
poration Law  (chapter  6S7of  the  Laws  of  1892,  re-enacted  in  the  Con- 
solidated Laws  as  chapter  28  of  the  Laws  of  19r)9  [Consol.  Laws 
1909,  c.  23]).  The  plaintiff's  mill  is  in  North  Carolina,  and  it  has  no 
office  for  the  transaction  of  business  in  this  state.  It  consigned  its 
manufactured  product  to  a  commission  merchant  doing  business  in 
the  city  of  New  York,  with  authority  to  sell  the  goods,  receive  the 
proceeds,  and  remit.  The  commission  merchant  does  business  here 
and  makes  salesmen  behalf  of  the  plaintiff;  hut  certainly  the  plaintiff 
is  not  engaged  in  business  in  this  state,  because  it  sends  its  product 
here  for  sale  through  a  commission  merchant,  who  transacts  the  busi- 
ness, makes  the  sales,  and  receives  the  consideration.  It  is  Juilliard 
&  Co.,  the  commission  merchants,  who  do  the  business  that  is  done 
in  this  state,  and  not  the  corporation.  As  was  said  by  the  Court  of 
Appeals  in  Penn.  Collieries  Co.  v.  McKecver,  183  N.  Y.  98,  75  N. 
E.  935, 2  L.  R.  A.  (N.  S.)  127: 

"To  be  doing  buatnesB  in  tbta  state  Implies  corporate  contlnntty  of  conduct 

In  that  respect,  such  as  might  be  evldeiicvd  by  the  Investment  of  capit.al  bore, 
with  the  maintenance  of  an  office  for  the  transaction  of  Its  business,  and 
those  incidental  drcumstances  wUdi  attest  the  oorponte  Intent  to  ayall  it- 
sell  of  tbe  priTtlege  to  cany  on  a  Imsiness.'' 

See,  also.  Eclipse  Silk  Manufacturing  Co.  v.  Killer,  145  App.  Div. 
568,  129  N.  Y.  Supp.  879. 
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[2,  3]  The  contract  in  this  case  was  made  by  Juilliard  &  Co.  in  its 
own  name.  In  its  relation  to  the  defendant  it  did  not  assume  to  act 
as  agent  for  the  plaintiff.  Juilliard  ^Sc  Co.  was  liable  for  a  breach  of 
the  contract,  as  it  had,  by  its  contract,  assumed  that  obligation ;  and 
under  the  arrangement  between  Juilliard  &  Co.  and  the  plaintiff  it  is 
quite  possible  that  unless  the  plaintiff  had  approved  the  contract  and 
accepted  it  as  having  been  made  m  its  behalf,  the  plaintiff  would  not 
have  been  liable  for  a  breach  of  the  contract,  and  Juilliard  &  Co. 
recognized  that  condition  by  transmitting  the  contract  to  the  plaintiff 
as  having  been  made  in  its  behalf,  subject  to  its  confirmation.  When 
plaintiff  confirmed  the  contract,  however,  it  then  assumed  the  obliga- 
tion to  perform,  and  on  proof  of  those  facts  it  would  have  been  liable 
to  the  defendant  if  it  had  committed  a  breach.  It  was  entirely  compe- 
tent, therefore,  for  the  plaintiff  to  prove  that  it  had  confirmed  the 
sale  as  made  by  Juilliard  &  Ca  ft$  a  sale  on  its  behalf,  and  that  dearly, 
under  our  system  of  practice,  gives  the  plaintiff,  as  the  real  party  m 
interest,  a  cause  of  action  to  sue  for  a  breach  of  the  contract,  and 
to  prove  that  fact  it  was  competent  to  show  that  the  contract  had  been 
transmitted  by  Juilliard  &  Co.  to  the  plaintiff  and  had  been  confirmed 
and  assumed  by  it. 

The  other  objections  taken  by  th%  defendants  to  the  plaintiff's  re- 
covery have  been  examined ;  but  we  think  the  court  below  was  right, 
and  no  discussion  is  required. 

It  follows  that  the  judgment  appealed  from  should  be  afiirmed,  with 
costs.  All  concur. 


CIS  Alisc.  Rep.  199.) 

HERRINOTON      DAVITT  et  at 

(Suproino  Court.  Special  Term,  Albany  County.    November,  1912.) 

PUBADiRO  (S  317*) — Bill  of  Pabticulabs— Limitations — New  Pbouises. 

▲  complaint  on  a  note  execnted  by  defendsnt^  testator  alleged  a  sab* 
sequent  promise  to  pay.  Defendants  admlttod  the  making  and  delivery 
of  the  note,  but  denied  nonpayment,  and  alleged  that  plaintilf  joLaed  in 
a  composition  In  bankruptcy  against  the  maker,  whidi  was  completed, 
and  aNo  pleaded  the  maker's  disoharfro  in  bankruptcy  and  the  statute 
of  limitations.  Held^  tbat  defendants  were  not  entitled  to  a  bill  of  par- 
ttculars  of  the  details  concerning  the  alleged  promises  by  the  testator  to 
plaintiff  as  to  the  payment  of  the  note,  stating  whether  the  promises  were 
in  writing,  and,  if  so,  requiring  copies  of  the  writing  to  be  given,  and 
that  the  original  note  be  deposited  for  inspection. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  ||  964-902;  Dec. 
Dig.  i  817     Bills  and  Notes^  Gent  Dig.  1 1400.], 

Action  by  Etta  F.  Herrington  against  Ida  Akin  Davitt  and  another, 
as  executors  of  Albert  W.  Davitt,  deceased.  On  motion  by  defend- 
ants for  biU  of  particulars.  Denied. 

Holmes     Bryan,  of  Troy  (John  B.  Hobnes,  of  Troy,  of  counsel), 

for  plaint  iff. 

Thos.  O'Connor,  of  Waterford,  for  defendants. 
•Fer  other  cmni      muu«  topic  a  |  mmssB  la  Dee.  a  Am.  IMgi.  190?  te  d»ta,  *  Rtp*r  ladesw 
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RUDD,  J.  This  action  is  brought  upon  a  promissory  note  allei^ed 
to  have  been  made  by  defendants'  testator  May  2,  1900.  The  action 
was  eocRtnenced  June  8,  1912.  The  oomplaint  contains  an  allegation, 
evidently  made  for  the  purpose  of  avoiding  the  statute  of  limitations, 
which  in  substance  is  that  the  maker  of  the  note,  subsequently  to  its 
making,  promised  and  agreed  with  the  plaintiff  that  he  would  pay  the 
note. 

The  defendants  admit  the  making  and  delivery  of  the  note,  but  deny 
its  nonpayment,  and  allege  that  plaintiff  joined  in  a  compOKUtion  in 
bankniptcjr  proceedings  against  uie  maker  of  the  note,  which  com- 
position proceedings  were  completed,  and  the  answer  also  sets  up  a 
■discharge  in  bankruptcy  and  the  statute  of  limitations.  The  defend- 
ants here  move  for  an  order  directing  the  plainiitf  to  furnish  a  bill  of 
particulars  with  reference  to  the  sixth  allegation  of  the  complaint 
above  referred  to,  in  substance  asking  that  an  order  be  made  requir- 
ing a  bill  of  particulars  of  the  details  conceminj^  the  alleged  promises 
"by  the  testator  to  and  with  the  plaintiff  concerninj^  the  payment  of  the 
note,  and,  if  such  promises  were  in  writinp^,  that  copies  of  such  writ- 
ings be  given,  and  that  the  original  be  deposited  for  inspection. 

The  application  is  made  under  section  531  of  the  Code  of  Civil  Pro- 
•cednre,  which  reids: 

**Upoa  appUcatloo  In  any  caw,  the  eonrt,  or  a  judse  aathorlwd  to  make 

an  order  In  the  action,  may,  upon  notice,  direct  a  bill  of  tho  pnrttculan  of 
tne  claim  of  ettber  party  to  be  delivered  to  the  adverse  party." 

The  defendants  contend  that  the  sixth  allegation  of  the  complaint 
witli  reference  to  the  alleged  promises  of  testator  to  pay  the  note  is 
in  the  nature  of  a  claim  on  the  part  of  the  plaintiff,  and  that  the  de- 
fendants are  entitled  to  a  bill  of  particulars  of  such  claim.  In  sup- 
port thereof  the  defendants  say  that  the  cause  of  action  would  be 
barred  by  each  of  the  three  defenses  set  up — composition,  discharge, 
and  statute  of  limitations.  The  defendants  say  that  the  indefmite  form 
in  which  the  allegation  is  made  in  the  complaint  leaves  the  defendants 
uncertain  as  to  whether  the  alleged  promises  were  in  writing  or  oral. 

The  answer  to  that  suggestion  seems  to  be  that,  in  order  to  be  effec- 
tive in  sustaining  the  cause  of  action,  they  must  have  been  in  writinp^, 
and  that,  therefore,  the  defendants  should  assume  that  they  are  in 
writing.  The  plaintiff  will  be  unable  to  succeed  if,  on  the  trial,  she 
does  not  produce  a  writing  to  the  effect  alleged.  If  the  promises  are 
in  writing,  then  the  defendants  say  they  "arc  entitled  to  see  the  paper 
and  inspect  it,  for  the  purpose  of  determining  whether  or  not  it  is  in 
the  handwriting  of  their  testator,  or  whether  it  is  a  forgery."  Thus 
it  seems  that  really  the  application  is  one  for  the  privilege  of  inspecting 
a  paper,  rather  than  for  a  bill  of  particulars  of  a  claim. 

A  bill  of  particulars  is  the  proper  remedy  where  the  party  seeks  to 
be  fully  apprised  of  the  particulars  or  circumstances  of  time  and  place 
of  the  matters  set  forth  in  his  opponent's  pleadings.  It  does  not  seem 
that  it  is  the  function  of  a  bill  of  particulars  to  require  the  production 
of  an  instrument,  so  that  the  same  may  be  examined  to  ascertain 
whether,  in  the  opinion  of  the  party  making  the  examination,  it  is 
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genuine  or  otherwise,  or  to  ascertain  by  its  examination  whether  it 
is  properly  executed.   Such  matters  are  in  the  character  of  evidence. 

The  attention  of  the  court  is  called  by  the  defendants'  attorney  to 
the  case  of  Miller  v.  Miller,  144  App.  EHv.  153,  128  N.  Y.  Supp.  965. 
as  controlling  on  the  motion  here.  The  citation  by  defendants'  GOim- 
sel  of  the  syllabus  of  that  case  indicates  that  the  defendants  are  oor- 
rect.    The  syllabus  savs  : 

Ttiat  a  party  "is  entitled  upon  a  motiou  for  a  bill  of  particulars  to  receive 
a  copy  of  each  of  die  Insrminents  and  a  atatetnent  as  to  the  actual  consider* 
atlon  of  each,  where  his  mo\ing  affidavit  shows  that  ho  never  lioard  of  tho 
iustruiuenta,  and  knows  nothing  about  them.  The  fact  that  an  order  has  al- 
ready been  made  allowing  the  ezecator  an  inspection  of  the  notes  and  check 
Is  no  bar  to  his  motion  for  a  bill  of  parttcolara.** 

In  reading  the  opinion  ty^  Mr.  Justice  Scott,  it  dearly  appears  that 
that  was  not  the  decision  of  the  court  as  set  forth  in  the  syllabus.  Jus- 
tice Scott  says: 

"It  appeared  upon  the  honrlnc  of  the  motion  that  an  order  had  already 
been  made  allowing  the  defeudaut  an  iusi>ection  of  the  notes  and  check, 
whence  it  was  argued  that  it  wonld  be  unnecessary  to  ftirnlsh  defendant  with 
copies  thereof,  and  upon  this  ground,  apparently,  no  particulars  were  ordered 
to  be  given  resi>eoting  said  notes  and  check.  It  is  quite  apparent  that  an  in- 
speetion  of  tho  notes  and  chodc  will  famish  no  information  as  to  the  real  oon- 
sidtTalion  supporting  them.  As  between  plaintiff  and  defendant  the  con- 
sideration may  be  inquired  into,  and  the  defendant  Is  entitled  to  know  what 
the  plalntlfr  claims  that  the  consideration  really  was.  The  purpose  of  the 
bill  of  particulars  containing  such  information  is,  not  to  furnish  evidence  for 
the  defendant,  but  to  limit  and  dehue  the  scope  of  the  controversy.  •  •  • 
The  onter,  in  §o  far  a$  U  dmUed  a  IriU  of  particulars  of  the  eonHderation  al- 
tered lo  have  been  given  for  the  noiee  e$UL  eheck,  thOMU  be  rsoorf edL" 

In  other  words,  the  court  did  not  order  copies  of  the  notes  to  be 

g^ivcn  when  an  inspection  had  already  been  had,  but  it  did  direct  that 
a  bill  of  particulars  of  the  alleged  consideration  should  be  furnished ; 
that  is  to  say,  that  the  items  of  the  consideration  should  be  furnished 
— just  what  a  bill  of  particulars  is  intended  to  cover. 

The  case  of  Nickel  v.  Ayer,  141  App.  Div.  576,  126  N,  Y,  Supp. 
321,  is  controlling  on  this  motion. 

Motion  denied,  with  $10  costs. 


IVALTOUONTD    NBW  TOBK  HEBALD  00. 
(Sopreme  Court,  Appellate  Dtrlslon,  First  Department.   January  Si  191&) 

1.  LmEL  AND  SLANDES  (|  16^>— AOTIONABUI  WOBDO—BXPOBURB  to  OOirrESfPT 

AKD  RlDirri  r.. 

A  publication  in  a  newspaper  of  a  story  falsely  purporting  to  be  written 
by  plaintiff,  followed  by  a  short  biographical  skctdi,  and  relating  In  the 
first  person  an  adventure  In  an  African  forest  in  which  plaintiff  and  his 
party  re^scued  a  young  American  from  cannibals,  and  in  whidi  plaintiff 
sensationally  described  himself  In  an  absnrd  and  Improbable  adTontare^ 
was  as  to  plaintiff,  a  nieniljcr  of  the  Itnllan  noblUty,  of  several  geograph- 
ical societies,  a  noted  newspaper  correspondent,  traveler,  and  writer,  a 
lectorer  of  recognised  ability,  wbo  was  Internationally  known,  and  liad 

•Vor  sthtr  «Mw  MS  mum  topic  a  |  mwn*  la  Dw.  *  An.  Olgi.  1M7  to  Sat*,  *  R*p*r  IaS«M 
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held  editorial  and  poltHcnl  positions,  actionable  Hbel,  as  tending  to 

exix)se  bim  to  the  suspicion  and  bHicf  tbat  he  wns  u'liil^  ot  sensatlonal- 
isin  nnd  of  falsifying  facts,  incidi-iits,  niul  situations. 

IKd.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent.  Dig.  jji^  1^; 
Dee.  Dig.  1  le.* 

Fof  other  deffnltloiiat  see  Wofde  and  Phrases,  vol.  5,  pp.  4116-4125.] 
2.  Torts  <§  S*)— IRTASIOV  OF  BlOBT  OF  FmxVAGX— STATOTBS— "PUBFOnS  OF 

TfiAPE." 

Under  Civil  Rights  Law  (Consol.  Laws  1909,  c.  6)  |  51,  which  provides 
that  any  person  whoso  name,  portrait,  or  pU'tnre  is  used  within  the  state 
for  advertising  puriwses,  or  for  "purposes  of  tnide"  without  bis  written 
consent,  may  maintain  an  action  for  damages,  the  false  use  of  plaintiff's 
name  as  the  writer  of  a  story  of  adventure,  attributed  to  him  as  a  person 
of  such  reputation  that  an  article  written  by  blm  would  be  calculated  to 
attract  renders  to  the  paper,  was  a  tue  Of  bis  name  for  die  "pvupoeee  ot 
trade,"  ond  as  such  actionable. 
LEd.  Note.— For  other  cases,  see  Torts,  Cent  Dig.  f  8 ;  Dec.  Dig.  |  a* 
Vor  other  deflnlttons,  see  Words  and  Pbraeea,  toI.  7,  p.  6868.] 

8L  AcnoN  (f  48*) — Joinder — Claim  Arising  Out  of  Saub  T^unAsmoti. 

A  cause  of  action  for  lihol  for  the  piibliratiou  of  a  newspaper  article 
falsely  represented  to  have  been  written  by  plnintiff,  and  tending  to  ex- 
pose him  to  contempt  and  ridietilo.  and  a  cause  of  action  under  Civil 
ni;:hts  I,aw  croiisol.  I^aws  1!K)9.  <•.  ('.)  §  51,  giving  an  action  for  dnran^es 
for  the  use  of  any  name  for  advertising  purposes  or  for  purposes  of  trade, 
without  written  consent,  arlsin;^'  out  of  the  same  publication,  were  prop- 
erly Joined*  since  all  of  plaintilTs  damages  must  be  reooveied  in  the  same 
action. 

[Ed.  Note. — V^T  other  cases,  see  Action,  Cent  Dig.  If  490-610;  Dec. 
Dig.  §  48.»] 

Ingrnham,  P.  J.,  and  .Scott,  J.,  dissenting  in  part 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Antonio  B.  d'Altomonte  against  the  New  York  Herald 
Company.  From  an  order  overruling  a  flcinurrer  to  the  complaint,  and 
awarding  judgment  to  plaintiiY.  defendant  appeals.  Affirmed  with 
leave  to  withdraw  demurrer,  and  to  answer  on  payment  of  costs. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  SCOTT,  and  DOWLING.  JJ. 

Robert  W.  Candler,  of  New  York  City,  for  appellant 
Michael  Schaap,  of  New  York  City,  for  respondent 

CLARKE,  T.  fl]  T  agree  with  the  opinion  of  Mr.  Justice  SCOTT, 
except  so  much  thereof  as  sustains  the  dcnuu  rcr  to  the  first  cause  of 
action  upon  the  ground  that  the  article  complained  of  is  not  libelous. 
The  complaint  alleges  that  the  plaintifT  was  and  still  is  a  memher  of 
the  Italian  nobility,  beino;-  a  baron  by  birth;  that  lie  was  and  still  is  a 
member  of  tlie  Italian  Gcoj^raphical  Society  of  Milan,  and  a  member  of 
the  American  Geographical  v^ociety  of  New  York;  that  at  the  time  of 
said  publication  he  was  of  good  name,  fame,  and  credit,  and  well  and 
favorably  known  throughout  the  world,  having  been  prominent  in 
many  endeavors  of  international  scope ;  that  he  was  a  noted  profes- 
sional newspaper  correspondent,  traveler,  writer,  and  lecturer  of  recog- 
nized ability,  commanding  several  languages ;  that  from  July,  1902,  to 

•For  oUmt  easts  am  sssm  tepto  a  |  xoams  In  Dec.  ft  Am.  Dlfs.  1907  to  dstSk  A  Rap'r  Indtus 
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December,  1905,  he  was  commissioner  of  police  in  the  Belgian  Congo, 
was  for  some  time  chief  editor  of  La  Mazione,  a  daily  news- 
paper of  wide  circulation  published  in  Florence,  Italy ;  that  he  had  de- 
livered lectures  on  African  life  and  politics  before  the  Geographical 
Society  of  Milan  and  Florence  and  their  audiences ;  that  he  had  been 
employed  from  time  to  time  by  the  police  department  of  the  city  of 
Xew  York  and  by  the  Treasury  Department  of  the  United  States  to 
<lo  work  in  the  investigation  of  crime  and  criminals;  that  at  the  time 
of  said  publication  he  was  a  well-known  authority  on  criminology  and 
on  African  life  and  politics;  that  he  had  written  books,  articles^  and 
pamphlets  on  said  subjects  which  had  attained  wide  circulation ;  that 
prior  to  the  publications  complained  of  he  had  enjo>  ed  an  international 
reputation  for  honesty,  uprii^htness,  integrity,  fidelity,  dicfnity,  com- 
petency, and  ability ;  that  lie  had  the  acquaintance,  friendship,  and 
respect  of  various  and  numerous  business  and  professional  men  of 
liigh  standing,  scientists,  and  scholars  throughout  the  worid,  and  had 
business  connection  with  distinguished  persons  of  various  nations; 
that  the  article  held  him  up  to  public  scandal,  infamy,  and  disgrace, 
ridicule,  and  contempt,  and  to  cause  him  to  be  believed  by  his  neigh- 
bors, associates,  friends,  and  persons  generally  to  have  been  guilty,  and 
that  he  was  guilty,  of  sensationalism  and  bad  taste,  and  for  the  purpose 
of  recording  a  personal  adventure  to  have  falsified,  and  that  he  had 
falsified  facts  and  incidents,  and  to  injure  and  destroy  the  esteem  in 
which  plaintifT  as  an  individual  and  in  his  professional  calling  had  been 
iu'ld,  and  to  deprive  him  of  his  standing  among  scholars  and  profes- 
sional men ;  that  said  article  consists  of  a  story  purporting  to  have  been 
written  by  plaintilt  for  defendant's  newspaper,  and  at  the  head  thereof 
a  short  tnography  of  plaintiff;  that  said  story  was  fabricated  by  de- 
fendant or  some  person  in  its  employ,  or  by  some  person  from  whom 
it  bought  said  article;  that  plaintiff  is  not  the  author  of  said  story, 
nor  was  he  ever  connected  with  the  persons  or  incidents  mentioned 
and  described;  that  said  story  represents  plaintiff  as  describing  him- 
self in  an  absurd  and  improbable  adventure,  and  exposes  him  to  the 
natural  inference,  suspicion,  and  belief  that  he  was  guilty  of  sensation- 
alism and  bad  taste  and  of  falsifying  and  fabricating  facts,  incidents, 
names,  places,  and  situations.  This  article  contains  a  half  page  illus- 
tration and  is  headed : 

"Stop])injj  a  Congo  Cannibal  Feast.  The  advontnros  in  the  African  Forest 
wlieitiu  a  young  and  courageous  American  is  rescued  just  as  lie  is  about  to 
1)e  killed  and  eaten  by  saTages.** 

It  then  gives  a  short  biography  of  the  writer,  and  states  that: 

■*The  youug  AnnTicnii  whom  d'Altomonte  and  his  party  riMicued  from  the 
•cannllmls  is  John  llurris  Walton,  still  living  in  San  Paolo  di  Loendo^  serrlns 
as  manager  of  the  Hatton  &  Cookaon  Ck>mpany  concesBions." 

It  is  subheaded,  "By  Baron  Antonio  d'Altomonte,"  and  is  written 

in  the  first  person,  "The  affair  I  am  about  to  detail  occurred,"  etc. 

I  think  the  publication  ascribing  the  authorship  of  such  an  article  to 
a  man  of  the  standing  and  reputation  which  plaintiff  claims  for  him- 
self admitted  by  the  demurrer,  if  false,  and  a  forgery,  is  calculated  to 
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liold  him  up  to  ridicule  and  contempt,  and  to  destroy  his  influence  as 
a  writer  and  lecturer,  and  is  susceptible  of  the  construction  and  the 
'Consequences  placed  upon  it  by  the  complaint.  I  think  it  comes  with- 
in the  spirit  of  the  decisions  in  the  Triggs  Case,  179  N.  Y.  144,  71  N. 
E.  739,  66  L.  R.  A.  612,  103  Am.  St.  Rep.  841,  1  Ann.  Ca«.  326,  and 
Holm  V.  Holm,  146  App.  Div.  75,  130  N.  Y.  Supp.  670. 

The  order  appealed  from  should  he  affirmed,  with  $10  costs  and  dis- 
i)ursements  to  the  respondent,  with  leave  to  the  defendant  to  withdraw 
the  demurrer,  and  to  answer  within  20  days  on  payment  of  costs  in 
•diis  court  and  in  the  court  below. 

McLaughlin  and  DOWLING,  JJ.,  concur. 

SCOTT,  T.  Plaintiff  sues  upon  two  causes  of  action — one  for  dam- 
.ages  for  Ubd,  and  one  for  damages  under  section  51  of  the  Gvil  Rights 
I^w,  known  as  the  Right  of  Privacy  Act.  See  Laws  1903,  c  132.  The 

'defendant  has  demurred  separately  to  each  count  for  general  insuf- 
ficiency, and  has  also  demurred  to  the  complaint  as  improperly  join- 
ing causes  of  action.  Both  causes  of  action  are  founded  upon  the  pub- 
lication 1^  defendant  of  an  article  introduced  by  a  short  biography  of 
plaintiff  and  consisting  of  what  purports  to  be  a  short  story  written 
"by  him  in  the  first  person,  and  recounting  in  vivid  languac^e  an  adven- 
ture in  which  he  took  a  leading  part,  and  which  resulted  in  the  rescue  . 
of  a  white  man  who  was  alx)Ut  to  be  killed  by  African  cannibals.  The 
story  is  vividly  told,  and,  while  its  literary  style  may  not  be  of  the 
liighest  dass,  it  contains  nothing  reflecting  in  the  slightest  degree  upon 
flie  courage,  resourcefulness,  or  conduct  of  plaintiff.  Indeed,  his  ob- 
jection to  it  seems  to  be  founded  upon  the  fact  that  it  extols  him  so 
highly  that  he  may  be  accused  of  undue  self-laudation.  He  alleges  that 
the  story  is  untrue  in  every  particular,  that  he  did  not  write  it,  and 
thai  the  Incidents  described  therein  never  occurred.  He  therefore 
claims  to  have  been  libeled  by  it,  and  seeks  damages  for  its  publication. 
He  alleges  no  special  damage.  If,  therefore,  he  can  sustain  the  first 
count  in  his  complaint,  it  must  be  because  the  article  is  libelous  per 
se.  Mere  falsity  in  a  writing^  conccrniujLj  a  person  does  not  constitute 
.a  libel.  It  must  go  further,  and  tend  to  disgrace  the  person  written 
about,  or  bring  him  into  ridicule  or  contempt.  Martin  v.  Press  Pub- 
lishing Co.,  93  App.  Div.  531,  87  N.  Y.  Supp.  859.  There  is  no  am- 
biguity about  the  article  complained  of,  and  we  agree  with  the  learned 
justice  at  Special  Term  that  "it  contains  no  reflection  upon  plaintiff's 
honor  or  integrity,  nor  does  it  portray  him  in  any  ridiculous  situation." 
The  question  whether  the  article  is  libelous  or  not  is  therefore  one 
for  the  court.  Moore  v.  Frands,  121  N.  Y.  199,  23  N.  E.  1127,  8  L. 
R.  A.  214,  18  Am.  St  Rep.  810.  We  cannot  find  in  the  article  any- 
thing tending  in  any  wise  to  injure  the  plaintiff's  reputation,  except 
perhaps  as  a  skillful  writer  of  fiction,  Init  no  case  has  yet  gone  so  far 
as  to  hold  that  it  is  libelous  per  se  to  attribute  to  a  writer  an  inelegant 
literary  style.  Nor  does  it  hold  him  up  to  ridicule  in  the  sense  in 
which  the  articles  complained  of  in  Triggs  v.  Sun  Printing  &  Pub. 
Ass'n,  179  N.  Y.  144, 71  N.  £.  739, 66  U  R.  A.  612, 103  Am.  St  R^. 
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841,  1  Ann.  Cas.  326,  were  deemed  by  the  Court  of  Appeals  to  have 
held  up  the  phiintiff  in  that  action  to  ridicule.  Those  articles  were 
avowedly  written  in  jest  with  a  view  to  amusing  the  readers  of  the 
newspaper  at  the  expense  of  Prof.  Trtggs.  The  article  complained  of 
in  plaintiff's  first  cause  of  action  is  written  in  a  perfectly  serious  vein, 
and  is.  if  anything,  complimentary,  rather  than  deros^atory,  to  plain- 
tiff's character.  Doubtless  it  would  be  libelous  to  falsely  attribute  to 
an  author  an  obscene  or  profane  article,  or  one  which  expressed  senti- 
ments abhorrent  to  right-thinking  people,  for  such  an  article  would 
hold  the  putative  author  up  to  scorn  and  contumely,  but  the  arUde 
complained  of  here  is  not  such  a  one.  As  to  this  cause  of  action, 
the  demurrer  '^hould  have  been  sustained. 

[2]  As  to  the  second  cause  of  action  I  think  that  the  dcninncr  was 
rightly  overruled.  Section  51  of  the  Civil  Rights  Law  reads,  in  part, 
as  fouows: 

**An7  person  wbose  name,  portrait  or  picture  Is  used  within  the  itate  tat 

advertising  purpoHcs  or  for  the  purposes  of  ira<l(\  without  the  written  con- 
seat  first  obtained  as  above  provided,  may  uiaiutaln  an  equitable  action 
•  •  •  and  inar  also  sue  and  recover  damages  for  any  Injuries  sustained 
toy  reason  of  such  use.  •  *  •  •* 

l^he  question  is  whether  the  use  of  the  plaintiff's  name  as  the  au- 
thor of  the  article  complained  of  was  a  use  "for  advertising  purposes 
or  for  the  purposes  of  trade."  I  think  it  was.  The  article  was  not  a 
news  article  in  any  proper  sense,  but  purported  to  be  a  story  of  ad- 
venture, and  was  attributed  to  plaintiff  as  a  person  of  such  experience 
and  character  that  an  article  by  him  would  be  calculated  to  attract 
readers  to  the  paper.  The  story  would  have  been  just  as  good  (or 
bad)  a  one  as  a  literary  production  if  plaintiff's  name  had  been  omit- 
ted, and  if  no  author's  name  had  been  appended.  The  obvious  "pur- 
pose of  using  plaintiff's  name  was  to  give  to  the  story  an  attribute 
of  verisimilitude  and  authenticity.  This,  as  I  consider,  was  using  the 
name  for  the  purposes  of  trade. 

[3]  As  to  the  joinder  of  the  causes  of  action.  It  is  apparent  that 
both  causes  of  action  arise  out  of  the  same  transaction,  to  wit.  the 
publication  of  the  article  complained  of.  All  the  damages  the  plaintiff 
suffered  in  consequence  of  the  publication  must  be  recovered  in  the 
same  action.  Binns  v.  Vitagraph  Co.,  147  App.  Div.  783,  132  N.  Y, 
Supp.  237. 

1NGR.\HAM,  P.  J.,  concurs. 


In  re  NYCB. 

(Supreme  Court,  Special  Term,  Orange  Ooontgr.  Deoember  20,  1912.) 

L  GonBimmoiTAi.  Law  (S  278*)— IifTOWOAWNo  Liquobs  (§  23*)— CoNsxiTa- 
SZOllALiTT  OF  Acts — Licensinq  and  Reqitlation. 

liquor  Tax  Law  (Laws  1011,  c  298)  %  8,  subcL  9,  under  which  a  tenant 
boldln?  n  liquor  tax  certificate  may  abandon  the  rifrht  to  use  the  premises 

for  salonn  iiuriin^,>s  without  the  consent  of  or  notice  to  the  owner,  does 
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not  dpprlre  the  ownor  of  her  property  without  due  process  of  law,  even 
though  such  property  was  used  for  liquor  purposes  and  duly  licensed 
prior  to  1800,  Btnce  the  right  to  use  property  for  liquor  puipoM  because 
of  such  use  prior  to  1800  Is  a  right  given  by  the  legl8latlT»  power  of  tlie 
state,  and  can  be  taken  away  by  the  same  power. 

TEA,  Note.— For  other  coses,  seo  Onwtitiitlona]  Low,  Cent  IMf.  M 
763.  765.  767-770.  772-777.  770-806,  808-810.  816-821.  907-024.  912:  Dofc 
Dig.  §  278      Intoxicating  Uquors.  Cent.  Dig.  §  20;  De<-.  Dig.  |  23.*1 
2.  iHTOXicATino  LiquoBs  (I  Q*) — PowEB  TO  Co^TBOL  Tbaffic. 

The  state,  in  tiie  exercise  of  its  police  powers,  may  absotately  prohibit 
flie  sale  of  Intoxicating  liquors,  or  Impose  any  limitation  or  restriction 
on  the  use  of  propert^^  for  that  purpose,  if  such  exercise  of  the  police 
power  Is  reasonable,  and  affects  alike  all  persons  of  the  aame  class. 

[Ed.  Note.— For  oUicr  caasi,  Ma  Tntorifitlwg  Llavoca,  Oent  Dig.  i  4; 
Dec  Dig.  I  6.*] 

t>  OoxsTiTcmoirAL  Law  (|  240*) — Ck>NafnrrDT[OKAX.nT  or  Aors— LicsirsiNO 

AVD  Regulation. 

liquor  Tax  Law  (Laws  1011,  c.  28$  f  8,  subd.  9,  providing  that  in  the 
case  of  a  hotel,  other  than  a  hotel  contalnlniar  lem  than  50  bedrooms.  In 

dtles  of  the  first  class,  the  notice  of  ;ih;i i;<lMniiu'nt  of  priMiiiscs  for  li'iuor 
purposes  shall  be  executed  and  acknowledged  by  the  certificate  holder, 
the  owner  or  owners  of  the  prendses,  and  the  assignee  of  the  cerUfl- 
rate,  nnd  In  all  other  cases  by  the  oerilficat.'  holdei-  or  his  attorney  and 
any  assignee  of  the  certificate,  does  not  make  an  unlawful  discrimlna- 
tioD  between  tiie  owners  of  property  used  for  different  purposes. 

[Ed.  Note— For  other  cases,  see  Constltatlonal  tMW,  Cent  Dig.  H  688, 
692,  603,  607-600 ;  Dec.  Dig.  |  240.«] 

A|>pIication  by  Mary  M.  Nyce  for  a  writ  of  certiorari  to  review  the 
action  of  Robert  Johnson,  County  Treasurer  of  OranjS^e  County,  in 
refusing  to  issue  to  relator  a  liquor  tax  certificate.    Writ  denied. 

Frank  Lybolt,  of  Port  Jcrvis,  for  relator. 

A.  M.  Sperry,  of  Albany,  for  respondents  County  Treasurer  and 
State  Excise  Com'r. 

TOMPKINS,  J.  This  is  an  application  by  Mar>-  M.  Nyce,  the 
owner  of  real  property  in  the  city  of  Port  Jcrvis,  for  a  writ  of  cer- 
tiorari, under  the  Liquor  Tax  Law,  to  review  the  action  of  the  county 
treasurer  of  Orange  county  in  refusing  to  issue  to  the  relator  a  tiquor 
tax  certificate  for  her  premises,  known  as  No.  9  New  Jersey  avenue; 
Port  Jcrvis,  N.  Y.  The  county  treasurer  refused  to  issue  the  cer- 
tificate asked  for,  upon  the  ground  that  the  rv^ht  to  traffic  in  liquors 
in  the  relator's  said  premises  had  been  abandoned  on  the  .  1st  day 
of  April,  1912,  by  the  then  tenant  of  said  premises,  who  held  a  saloon 
license  under  subdivision  1  of  the  Liquor  Tax  Law. 

[1]  It  is  admitted  that  the  number  of  certificates  now  in  force  in 
the  city  of  Port  Jcrvis  in  relation  to  the  population  is  largely  in  ex- 
cess of  one  certificate  for  750  inhabitants  of  said  city.  The  question 
presented  upon  this  application  is  as  to  the  constitutionality  of  tliat 
portion  of  subdivision  9  of  section  8  of  the  Liquor  Tax  I^w  (Laws 
1911,  c.  298)  which  provides  as  follows: 

"Jn  the  case  of  a  hotel  other  thnn  a  hotel  coiitalnlnff  les?  than  fifty  such 
bedrooms  In  cities  of  the  first  class,  such  notice  shall  be  in  writing  and  exe- 
ented  and  acknowledged  by  the  certlflcate  holder  and  the  owner  or  ownera 
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of  tbe  certificated  premises  and  by  any  person  to  wbom  such  certificate- 
may  baTe  been  transferred  or  assigned  as  collateral  Mcnrlty  for  money» 

loaned  or  any  other  obligation  Incurred ;  and  in  all  other  cases  such  notice 
shall  be  in  writing  and  ezecated  and  acknowledged  by  the  certificate  bolder 
or  by  bis  dniy  anthorfsed  attorney,  and  by  any  person  to  wbom  snch  oertUI- 
cate  may  have  been  transferred  or  assi»;ued  as  OOllaC^nal  security  for  nKMieyB' 
loaned  or  any  other  obligation  incurred." 

The  relator's  property  was  used  for  liquor  piiri^oses  and  was  duly 
licensed  prior  to  18%;  and  her  claim  is  tliat  the  right  to  use  the 
premises  for  that  purpose  is  a  property  right  which  attaches  to  her 
premises,  and  cannot  be  taken  away  from  her  without  due  process 
of  law,  and  that  the  provision  of  the  law  above  quoted,  which  gives 
the  tenant,  without  the  consent  of  or  notice  to  the  owner,  the  power  to* 
abandon  the  premises  for  liquor  purj^oses.  is  unconstitutional.  What- 
ever right  the  relator  had  to  use  her  premises  for  the  liquor  traffic 
was  given  by  the  legislative  power  of  the  state,  and  that  same  power 
can  take  it  away.  When  the  owner  of  real  property  rents  it  for  saloon 
purposes,  he  knows,  or  is  presumed  to  know,  that  under  the  liquor 
tax  law  the  tenant  and  holder  of  the  liquor  tax  certificate  may  at  any 
time  abandon  it  under  subdivision  9  of  section  8.  The  attribute  that 
attached  to  the  relator's  property  by  reason  of  it?  having  been  used 
for  liquor  purposes  prior  to  1896  was  subject  to  limitations  and  con- 
ditions; i.  e.,  the  right  of  the  state  to  regulate  it  or  take  it  away 
entirely. 

[2]  Because  of  its  influence  and  effect  upon  the  morals  and  health 

of  the  people,  the  state,  in  the  exercise  of  its  police  powers,  may 
absolutely  prohibit  the  sale  of  intoxicating  liquors.  A  constitutional 
amendment  is  not  necessary,  as  some  suppose,  to  accomplish  that  end. 
The  right  to  traffic  in  liquors  is  not  incident  to  property,  or  a  vested 
right  in  the  nature  of  property,  and  the  state  may  not  only  regulate 
it,  but  may  stop  it  completely,  and  it  must  follow  that  the  state  has 
power  to  impose  any  limitation  or  restriction  u\K>n  the  use  of  property 
for  that  purjjose,  and  may  subject  the  owner  to  the  risk  of  losing 
the  right  to  use  his  property  for  that  purpose  by  tlie  act  or  neglect 
of  his  teant.  Of  course,  anv  such  exercise  of  the  police  power  must 
be  reasonable,  and  affect  all  persons  of  the  same  class  substantially 
alike. 

[3]  I  have  not  overlooked  the  claim  of  the  relator  that  the  pro- 
vision of  subdivision  9  of  section  8  makes  unjust  discrimination  be- 
tween the  owners  of  property  used  for  hotel  and  saloon  purposes. 
I  have  considered  that  questk>n,  and  reached  the  conclusion  that  the 
discrimination  is  not  unreasonable  or  unjust.  Subdivision  9  of  section 
8  aflfects  all  prcmi'^cs  alike,  except  hotels  in  cities  of  the  first  class 
containing  50  or  more  bedrooms,  and  under  the  decisions  seems  to  be 
wiliun  the  power  of  the  Legislature — citing  liering  v.  Clement,  196 
N.  Y.  218,  89  N.  E.  450;  People  ex  rel.  Bernard  v.  McKee,  59  Misc. 
Rep.  369,  112  N.  Y.  Supp.  385;  In  re  Clement,  141  App.  Div.  139, 
126  N.  Y.  Supp.  227;  People  ex  rel.  Einsfeld  v.  Murrav.  149  N.  Y. 
367,  44  X.  E.  146.  32  T..  R.  A.  344;  Matter  of  Lyman,  59  Ajip.  Div. 
217,  69  N.  Y.  Supp.  309;  People  v.  Seeley.  105  App.  Div.  149,  9^ 
N.  Y.  Supp.  982. 

Application  denied. 
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TTPLB  GUARANTEE  &  TRUST  CO.      HAVEN  et  nL 

(Snpreme  Court,  Appellate  DivisioD,  First  Dcpurtineut    January  8,  1913.^ 

1.  Afpeai.  AMD  Error  (|  1195*) — ^RsvebsaI/— New  Tbiau 

Wbere  a  Judgrment  appealed  from  te  rereimd  by  t!ie  Cmnt  of  AppealB 
and  remanded  for  a  retrial  l>efore  a  referee,  fba  declslim  of  tho  Court 
of  Appeals  Is  tbe  law  of  tbe  case,  aoless  tbe  fkcts  establialied  on  a  re- 
trial are  audi  at  to  show  tliat  tibe  premlae  on  which  the  condaslon  of 
tbe  Court  of  Appeals  was  based  Is  untrue. 

[Ed.  Note.— For  other  caaes»  aee  Appeal  and  Error,  CeaL  Dig.  fl  4601- 
4666:  Dec.  Dig.  f  mo.*] 

2,  SvBBooATioir  (I  11*)— FomosD  Orsck— TBiraro. 

Certain  real  property  being  subject  to  the  Hen  of  certain  assessments, 
and  the  owner,  since  deceased,  being  advised  thereof  by  who  was  her 
agent,  she  iSDt  O.  a  diedc  for  the  amount,  and  he  drew  hia  diedc  to  the 
order  of  the  cono<  tor  for  like  amount,  and  sent  It  to  his  servant  A.,  to 
deliver  to  the  collector  In  payment  of  the  assessments.  A.,  being  a  de- 
faulter, used  the  dieck  to  cover  hte  defiilcatloaa  with  rtfteence  to  the 
estate  of  the  landowner's  husband,  of  which  G.  had  charge,  and  subse- 
quently forged  a  check  on  plaintiff  bank,  drawn  against  funds  belonging 
to  O.'a  estate,  with  which  the  assessments  were  paid  to  the  collector. 
Held  that,  since  it  was  not  tho  Intent  of  the  landowner  to  pass  the  land 
to  her  distributees  charged  with  tbe  assessments,  but  rather  to  pay  the 
same  out  of  her  personal  estate,  and  lAie  havtaiff  deposited  the  money  with 
G.  to  be  used  In  paying  the  nssossnionts.  the  forged  check  was  not  without 
consideration,  and  the  money  so  deposited  with  Q.  would  be  regarded  as 
hnpressed  with  the  trust  and  hence  plaintiff  was  not  entitled  to  the  aub- 
ro;:!itlon  to  the  city's  Hon.  In  ordor  to  enforro  Its  claim  for  reimburaemsnt, 
on  having  credited  Q.'s  estate  with  the  amount  of  the  forged  check. 

(Ed.  Note^Fbr  oHer  caaea.  aee  Snbrotatton,  Ceat  Dig.  |  4 ;  Dae.  Dig. 
111.*] 

Appeal  from  Judgment  on  Report  of  Referee. 
Action  by  the  Title  Guarantee  ft  Trust  Company  against  Fanny  Ar- 
not  Haven  and  others,  as  executors  of  Matthias  H.  Amot,  deceased. 

From  a  judgment  entered  on  a  referee's  report,  dismissing  the  com- 
plaint on  the  merits,  plaintiit  appeals.  Afhrmed,  on  the  opinion  of  the 
referee. 

See,  also,  126  App.  Div.  802,  907,  111  N.  Y.  Supp.  305,  309;  196- 
N.  Y.  487,  89  N.  £.  1062,  25  L.  R.  A.  (N.  S.)  1306,  17  Ann.  Cas. 
1131. 

The  opinion  of  Referee  Morgan  J.  O'Brien  is  as  follows: 

This  is  the  second  trial  of  this  notion.  After  the  action  was  begnn.  one  of 
the  original  defendants  died,  and  his  personal  r^^resentatlTes  were  sulmti- 
tnted.  For  the  sake  of  brerlty,  I  shall  limore  this  change  of  parties.  The 
defendants  were  the  devisees  of  a  piiKc  of  land  situated  In  the  city  of  New 
York,  under  the  will  of  Mariauua  A.  Ogden,  who  died  September  28,  li>04. 
At  the  time  of  her  death  the  property  so  dsTlsed  to  the  defendants  was  sub- 
ject to  the  lien  of  rortaln  ass<-ssinent.s  (not  taxes)  to  the  amount  of  $9.0.">:{.s'{. 
Thereafter  the  defendants  contracted  to  sell  tbe  land  In  question,  and  there 
is  some  evidoiee  tliat  thcae  aasessments  were  dlaeloaed  upon  a  title  com* 
pany's  search,  and  so  brought  to  tic  notice  of  a  representative  of  the  defend- 
ants. There  Is  no  proof  that  the  defendants  theuiaeives  had  any  luiowledge 
of  the  aaaeaamenta  or  of  their  payment  While  tbe  dosing  of  the  title  was 
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pending,  the  assessments  were  paid.  This  payment  was  made  by  a  penon 
whose  Identity  was  not  known  at  the  time  of  the  prerlons  trial,  by  means  of 
a  check  for  the  above-uiontionod  amount,  which  was  drawn  upon  plaintiff 
(In  Its  capacity  of  a  banking  institution)  against  an  account  of  the  estate  of 
Andrew  H.  Green,  and  slKn«l.  •'WllMam  O.  Green,  Trustee."  This  check  was 
a  forgery;  but  It  was  paid  In  good  faith  l>y  the  plaintiff  to  the  payee,  the 
collector  of  assessments  nnd  arrears  of  the  city  of  New  York,  and  the  lien 
of  the  assessments  was  di.s<'harged  prior  to  the  conveyance  by  the  defendants 
of  the  land  pursuant  to  tbtMr  oontnict.  Thereafter,  upon  being  advised  of 
the  forgery,  the  plaintiff  credited  back  to  the  account  of  the  estate  of  Andrew 
H.  Green  the  amount  of  this  check,  and  then  brought  this  action  against  these 
defendants  nlone,  to  recover  the  amount  which  it  had  so  paid,  upon  the  theory 
that  by  disciiarging  the  assessments  the  plaintiff  became  subrogated  to  the 
Hen  of  the  city,  and  that  such  lien  continued  in  force  as  between  the  plaintiff 
and  the  defendants,  and  upon  the  sale  attached  to  the  proceeds.  Upon  the 
trial  the  complaint  was  dismissed,  and  upon  an  appeal  upon  the  Judgment 
roll  alone  the  judgment  was  affirmed  by  the  Appellate  Division.  126  App. 
Dlv.  802,  111  N.  Y.  Supp.  305.  Upon  a  further  appeal  to  the  Court  of  Appeals 
the  ludtrment  was  reversed,  and  this  trial  was  ordered.  196  N.  Y.  ^S7i  89 
N.  D.  10S2,  25  L.  R.  A.  (N.  S.)  1308,  17  Ann.  Cas.  1131. 

Upon  tbJs  trial  the  decision  of  the  Court  of  Appeals  constitutes  the  law 
of  the  case,  which  I  must  follow.  Judge  Bnrtlott,  in  his  opinion,  referred  to 
the  facts  above  recitwl,  and  also  to  the  answer,  which  sets  up  the  devise  to 
the  defendants  by  Marianna  A.  Ogdcn,  subject  to  the  asaeasmenta,  and  the 
further  fa'  ts  that  the  said  Andrew  II.  Green  was  for  many  years  her  agent 
and  reprei*eutative  in  the  care  of  her  real  estate,  that  she  had  sent  him  the 
amount  of  these  aaseasments,  but  that  he  bad  never  paid  the  same,  and  that 
nil  thosp  facts  were  known  to  the  plaintiff  at  the  tlmo  it  rc]>aid  to  the  Oreen 
estate  the  amount  of  the  forged  check.  Judge  Bartlett  then  pointed  out  that 
the  ftects  were  found  by  the  referee  sahatuitially  as  pleaded,  "except  that 
there  is  no  finding  of  th(^  re<'olpt  of  any  money  by  .\Tidrew  H.  Green  from 
Marianna  A.  Ogden  with  which  to  pay  the  assessments."  He  then  pointed 
out  that  both  the  referee  and  the  majority  of  the  Appellate  Division  con- 
sidered that  the  case  was  controlled  by  section  112  of  the  Negotiable  Instru- 
ments Law,  and  stated  that  the  rule  there  coditled  applied  only  to  a  holder 
for  value.  He  tbm  said:  "The  rule,  therefore,  that  he  who  accepts  a  nego- 
tiable Instrument  to  which  the  drawer's  name  Is  forged  Is  bound  by  the  act, 
and  can  neither  repudiate  the  acceptance  nor  recover  the  money  paid,  has  no 
application  In  behalf  of  one  who  has  acquired  the  paper,  in  the  absence  of 
any  consideration  therefor  either  presiMit  or  past.  Such  was  the  case  her«> 
according  to  the  finding  of  the  referee.  So  far  as  appears,  the  check  of  the 
Green  estate,  which  proved  to  be  forged,  was  not  given  in  payment  of  any 
existing  or  anteoetlent  indebtedness,  either  on  the  part  of  that  estate  or  even 
of  the  forger.  For  these  reasons  we  agree  with  the  learned  Judge  who  wrote 
for  the  minority  in  the  Appellate  Division,  saying:  'Secdoii  112  of  the  Nego- 
tiable Instruments  Law  (Consol.  Laws  1009.  c.  38),  upon  wblcb  the  lefwee 
based  his  decision,  has  nothing  to  do  wltll  tiie  question.'  ** 

[1]  Thereupon,  differing  from  Uie  courts  below,  the  learned  Judge,  starting 
with  the  premise  that,  "ui>on  the  facts  as  found  by  the  referee,  we  have  here 
the  case  of  a  purely  gratuitous  payment  of  assessments,  constituting  at  the 
time  a  lien  in  favor  of  the  city  of  New  York,  upon  lands  owned  by  the  de- 
fendants, which  payment  was  clearly  induced  by  the  fraud  or  forgery  of  some 
party  unknown,"  showed  that  the  plaintiff  was  entitled  equitably  to  be  sub- 
rogated to  the  Uen  of  the  dty  and  to  recover  the  amount  paid  by  it  If  the 
facts,  as  they  appear  before  me.  were  the  same  as  stated  in  this  premise,  I 
should  be  bound  to  direct  Judgment  for  the  plaintiff ;  but  otherwise  not 
This  conclusion  Is  further  supported  by  Judge  Bartlett's  saying:  "It  must 
be  distinctly  understood  that  this  view  Is  predicated  upon  the  assumption 
that  the  payment  of  the  assessments  was  purely  gratuitous,  and  is  nowise  in 
discharge  of  any  real  or  sui>posed  obligation  upon  the  part  of  the  estate  of 
Aadrew  H.  Green,  or  of  the  unknown  forger,  hut  was  brought  about  solely 
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by  nilstnko  induced  by  thp  fowry.  Upon  this  assumption,  we  think  that 
the  plaintiff,  on  proof  of  the  facts  stated  In  tbe  complaint,  would  be  entitled 
to  be  snbroetted  to  tho  Iten  of  the  dty  as  actfauit  tke  proceeds  of  the  sale  of 

the  land  In  the  hands  of  the  defendants.  If,  however.  It  should  be  made  to 
appear  that  the  payment  was  not  thus  gratuitous,  we  are  of  opinion  that  the 
rifbt  of  sahrogatlon  emM  not  soeeess^illy  be  asserted.'* 

T'i»on  the  trial  before  me  there  can  be  no  doubt  that  It  has  been  made  tO 
appear  that  the  payment  was  not  "thus"  gratuitous.  The  fact  that  was 
pleaded,  but  which,  as  Judge  Bartiett  speelfleally  pointed  oat,  was  not  found 
upon  the  former  trial,  Is  now  fblly  establlshe<l.  Mrs.  Osden.  In  .Tuly,  lOO:;. 
upon  being  advised  by  Mr.  Green  of  the  amount  of  these  assessments  as 
flnallT  fixed,  transmitted  to  Mr.  Oreen  a  cheek  for  the  amoont  thereof. 
SO.ori.'? .9,?.  for  the  express  purpose  of  niakin?r  payment  of  said  assessments. 
The  proceeds  of  this  check  were  collected  by  Mr.  Green.  Substiqueutiy  Mr. 
Gfeen  again  asked  her  for  this  chedc,  and  she  rwninded  him  of  having  al- 
ready sent  It,  which  he  then  found  to  be  so.  and  wrote  her  to  that  effect, 
niere  can  be  no  doubt,  then,  that  Mrs.  Ogden  fully  understood  that  the  as- 
sessments had  been  paid.  Tliere  is,  too,  no  doubt  that  Mr.  Green  was  pro- 
Tided  with  funds  to  pay  the  assessments  for  which  he  was  charijeable.  More- 
over, the  identity  of  the  forger  and  the  reason  for  the  forgery  now  fully 
apiienr.  The  forger  is  shown  to  be  one  Lyman  8.  Andrews,  who  was  an  em- 
ploy€  of  Mr.  Green,  and  of  the  estate  of  William  B.  Ogden.  and  who  kept 
their  boolcs.  Andrews  was  a  defaulter.  Upon  the  receipt  of  Mrs.  Ogden'.s 
dieek  in  Jnly,  1003.  to  pay  these  assessments,  Mr.  Green  drew  his  clieck  to 
the  order  of  the  collector  for  a  liko  amount,  and  sent  it  to  Andrews,  so  that 
he  mlKht  wake  the  payment.  Andrews,  to  cover  some  of  hl.s  defulcatious, 
use<l  this  check  to  pay  some  arrears  upon  property  belonging  tq  the  estate  of 
William  H.  Osdeu.  Sul)«equent]y.  when  the  sale  of  the  prop«'rty  in  «iuestlon 
was  pendiui:.  he  forged  the  check  which  was  paid  by  the  pluiutiti  to  dischuige 
the  assessments  upon  the  property  in  question,  and  which  then  had  passed 
to  the  defendants. 

The  api>eal  to  the  Court  of  Appeals  after  the  previous  trial  having  been 
lieard  upon  tike  judgment  roll  alone,  the  only  thiug  before  that  court  which 

fould  have  suKj;estt»<l  the  line  of  rea.soning  which  is  found  in  the  oi)inloo  was 
the  allegation  in  the  answer  of  the  defendants  that  the  money  to  pay  these 
assessments  had  been  transmitted  to  Mr.  Gretni  l)y  Mrs.  Ojjden  in  her  Itfe- 
tlme.  The  court  was  obviously  unul)le  to  determine  whether  the  failure  so 
to  tind  was  due  to  a  failure  of  proof,  an  exclu.slou  of  evidence,  or  the  inad- 
vertence of  counsel,  who  might  have  been  mlsle<l  as  to  the  necessity  therefor 
by  the  referee's  ruling  In  their  favor.  Independently  thereof,  'l  lie  Court  of 
Appeals  knew  that  Mrs.  Ogden  was  dead,  that  her  estate  was  necessarily 
represented  by  executors  or  administrators,  and  that  the  defendants  were 
devi.sees.  All  of  the  circumstances  uriou  which  the  plaintiff  now  rests  its 
argument  w^ere  before  that  court.  All  that  was  lacking  was  a  linding  that 
.Mr.  Green  received  the  money.  1  cannot  believe  that  the  Court  of  Apiieals 
would  have  expressed  itself  as  it  did,  if  it  had  meant  that  au  obligation  in 
the  nature  of  a  del)t  on  the  part  of  the  Green  estate  to  the  defendants  must 
l»e  shown,  because  it  was  evident  that  such  would  not  be  estal)li.shed,  nor  can 
I  believe  that  this  consideration,  now  so  earnestly  advanced  by  the  plaintiff, 
was  overlooked  by  the  Court  of  Appeals.  The  opinion  of  the  Court  of  Ap- 
peals, as  I  read  It.  is  u  direct  intimation  that  if  the  receipt  by  Mr.  Green  of 
the  mone>'  to  pay  the  assessments  is  now  found  as  a  fact,  as  it  must  be  upon 
the  proof,  then  judgment  is  to  be  given  for  the  defendants.  But.  even  if  I 
am  In  error  in  so  eonstrulng  the  opinion  of  the  Court  of  .Vppeals.  and  that 
court  did  not  intend  thus  to  define  the  proof  which  was  necessary  and  the 
effect  to  be  given  to  It,  I  am  still  of  the  opinion  that  jud;;ment  must  be  for 
the  defendants. 

12]  The  plaintiff's  present  position,  apparently,  is  that  the  Court  of  Appeals 
declared  that  the  right  of  subrogation  existed  upon  the  assumption  that  the 
payment  of  the  assessments  w:is  not  *  iu  discharge  of  any  real  or  supposed 
obligation  upon  the  part  of  the  estate  ot  Andrew  U.  Green  or  of  the  unknown 
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forger,"  and  that  thp  prosptit  rpoord  does  not  show  any  sa<±  obligation.  Its 
contentions  are  tliat  there  was  not  shown  any  real  or  supposed  obligation 
cm  the  part  ot  tb»  Oreen  eetete  or  of  tbe  t«ie§&t  to  tto»  MSendtnts;  fbat  as- 
devisees  of  the  property,  subje^-t  to  an  assessment,  they  took  It  cum  onere, 
and  could  not  call  upon  the  executors  of  Mrs.  Ogden's  estate  to  dlBcharge 
tlie  assessments ;  that  Green  received  the  money  remitted  by  Mrs.  Ogden  as 
her  apent ;  thnt  upon  her  death  his  authority  was  revoked,  and  he  could  not 
thereafter  pay  the  money  to  the  city  to  discharge  the  assessments;  that  an 
obligation  to  aeeoimt  for  tb»  money  and  to  pay  over  the  same  to  Mrs.  Og- 
den's executors  at  once  arose;  and  that  such  obligation  could  not  be  dis- 
charged either  by  paying  the  money  to  the  city  or  to  the  defendants.  It  is 
also  contended  that  there  was  no  obligation,  real  or  supposed,  on  tbe  part 
of  the  forger  to  the  defendants.   To  these  contentions  I  cannot  assent. 

It  will  be  noticed  upon  a  reading  of  the  quotation  from  the  Court  of  Ap^ 
peate  that  that  ooort  did  not  in  terras  refer  to  an. obligation  "to  tbese  defend- 
ants." It  said  slniply  ohlii;:itl(Mi.  There  can  be  lio  doubt  that  the  check  was 
given  to  discharge  an  obligation.  Green  had  received  the  money  to  pay  the 
ttssessments.  and  was  therefore  nnder  an  obligation  to  some  one.  Andrews^ 
motive  In  drawing  the  check  was  doubtless  to  prevent  the  discovery  of  his 
wrongdoing;  but  his  Intent  was  to  discharge  that  obligation,  because  It  waa- 
only  by  so  doing  that  hie  eonld  cover  np  his  mlsapplkatlon  of  the  checic  whidi 
Mr.  Green  had  dcHvered  to  him.  The  possHilo  offcoi  of  the  death  of  Mrs. 
Ogden  upon  the  character  of  this  obligation  probably  never  occurred  to  him. 
He  applied  the  forged  eheclc  to  the  purpose  for  wlileh  the  money  was  orlg-  , 
Inally  pla<vd  In  Mr.  Green's  hands,  and  doubtless  fully  believed  that  in  ao 
doing  he  had  adopted  the  proper  method  to  discbarge  that  obligation. 

Bnt  can  It  not  be  said  tlmt  tliere  was  an  obligation  on  tiie  part  of  the 
Green  estate  to  these  defendants?  Mrs.  Ogden  made  her  will  shortly  prior 
to  the  time  when  these  assessments  were  placed  upon  the  property,  devising 
It  to  these  defendants.  It  Is  obTlons,  from  the  fact  tha^  Immediately  upon 
being  advised  of  the  assessments,  she  sent  the  money  to  pay  the  same,  that 
she  intended  the  defendant  to  take  the  property  free  abd  clear  of  this  incum- 
brance. She  waa  adrlsed  that  a  certain  portion  of  ttie  Talne  of  ttiis  piece  of 
realty  had  been  exit  off.  and  for  the  purpose  of  restoring  that  realty  to  Its 
former  condition  she  set  apart  a  portion  of  her  personal  estate  in  the  hands 
of  Mr.  Grera  to  make  whole  the  realty.  If,  how,  these  defendante  are  re- 
quired to  pay  the  amount  claimed  In  this  action,  her  wishes  and  Intentions 
will  be  thwarted.  The  defendants  will  get  less  than  she  intended  them  to 
have^  and  If  tbe  Oreen  estate  pays  the  exeeators  the  amount  which  Mr.  Oreen 
received  the  legatees  of  her  personal  estate  will  obtain  property  she  did  not 
intend  them  to  have.  In  my  opinion,  the  money  so  deposited  with  Mr.  Green 
should  be  regarded,  in  equity,  at  least — and  It  Is  only  in  equity  that  the  plain- 
tiff can  assert  any  claim,  and  certainly  if  the  plaintiff  can  appeal  to  equity 
to  enforce  a  claim  the  defendants  may  resist  it  by  the  same  means — as  con- 
Terted  into  the  land  and  to  be  Impressed  with  a  trust  for  whoaoerer  owned 
the  land  and  to  which  the  defendants  succeeded  by  reaaon  of  the  devise  t» 
them  of  the  land. 

There  is  nothing  in  Hatter  of  Run,  144  N.  T.  472.  89  N.  ID.  876,  Inconsistent 

with  this  view.  That  was  a  case  of  a  devise  of  property  which  was  subjiH-t 
to  assessments,  and  it  was  held  that  the  devisee  took  cum  onere.  In  tbis 
case  there  was  a  devise  of  property  which  tbe  testatrix  Intended  should  be, 
and  which  she  believed  was.  free  and  clear  of  the  Hen  of  these  assessments; 
and  the  question  here  is,  not  whether  a  devisee  of  real  property  can  have 
assessments  which  are  liens  thereon  discharged  out  of  tbe  general  personal 
estate,  hut  wliether  these  devisees  could  have  the  fund  which  the  testatrix 
set  apart  to  pay  these  assessments,  and  which  she  believed  had  been  so  used,, 
applied  for  that  purpose. 

The  plaintiff  alleges  that  the  transmission  to  Mr.  Green  of  the  money  to 
pay  the  assessments  did  not  constitute  u  trust,  but  only  a  revocable  agency, 
and  cites  numerous  cases.  I  do  not  find  anjrthlng  in  any  of  the  cases  wbidk 
are  cited  which  conflicts  with  my  view.  It  may  be  that  Un.  Ogden  €oiild» 
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at  any  time  l)efore  the  assessments  were  paid,  have  demanded  a  rettirn  of 
the  money,  and  that  the  city  of  New  York  could  not  have  enforced  the  pay- 
ment by  Mr.  Green  of  th(>  as.s<>ssuients.  This  Is  iMit,  however,  like  a  case  of 
an  agent  binding  his  principal  by  virtue  of  a  power  of  attorney,  which,  of 
course,  becomes  linoperative  upon  the  death  of  the  principal,  nor  it  is  like  the 
case  of  a  check  which  had  not  beeii  presented  at  the  time  of  the  drawer's 
death.  This  case  Is  analogous  to  those  In  which  a  trust  is  created  by  the 
deiKisit  of  moneys  in  a  savings  bank  iu  trust  for  another. 

In  Matter  of  Totten,  179  N.  Y.  112,  at  page  126,  71  N.  E.  748,  at  page  7S2 
(70  It.  A.  711).  It  was  said:  "A  deposit  by  one  person  of  his  own  money,  in 
bis  own  name  as  truste4>  for  another,  standing  alone,  does  not  establish  an 
tneTOcable  trust  during  the  lifetime  of  the  depositor.  It  to  a  tentative  trust 
merely,  revocable  at  will,  until  the  depositor  dies  or  completes  the  gift  iu  his 
lifetime  by  some  unequivocal  act  or  demonstration,  such  as  delivery  of  the 
passbook  or  notice  to  the  bMi^dary.  In  case  the  depositor  dies  before  the 
lieneflolary  without  revocation,  or  some  decisive  act  or  declaration  of  dis- 
affirmance, the  presumption  arises  that  an  ab.Holute  trust  was  created  as 
to  tlM  balance  on  hand  at  the  death  of  the  depositor."  liere  there  was  a 
setting  apart  out  of  the  general  assets  of  Mrs.  Ogden  of  a  specific  fund  for  a 
purpose  which  was  declared.  There  was  a  deiwsltory,  and  there  was  an 
intended  l^eiieticlary,  who,  although  not  nanie<l  in  the  declaration,  was  Identi- 
fiable. To  hold  that,  upon  the  failure  of  Mr.  Gr«'<'n  to  apply  tliese  moneys  to 
the  purpo.se  for  which  they  were  sent  to  him  and  the  subse<iuent  death  of 
Mrs.  Ogden.  a  trust  arose  In  fhTor  of  the  defendant,  is  in  accordance  with 
equitj*  and  does  not  offend  any  provision  of  law.  If  Mrs.  Ogden  had.  by  her 
will,  directed  her  exe<utors  to  pay  these  as.sessments.  whereby  their  payment 
woold  have  been  an  obligation  of  her  estate,  the  plaintiff  could  not  have  re- 
covered under  the  decision  In  action  No.  1.  IIK;  N.  Y.  4S7,  at  page  -407.  89 
N.  E.  1082,  25  L.  R.  A.  (N.  S.)  1308,  17  Ann.  Cas.  1131.  In  equity,  it  seems  to 
me  that  the  same  efTect  should  bo  giTen  to  her  direction,  as  shown  bj.  her 
remittance  of  the  money  for  that  purpose. 

I  cannot  fail  to  be  impressed-  by  the  fact  that,  prior  to  the  reimbursements 
by  the  plaintiff  to  the  Oreen  estate  of  the  amount  of  the  forged  chedc,  the 
partitas  stno<l  In  the  jtositlon  which  Justice  assigned  to  them.  The  plaintiffs 
liad  suffered  no  prejudice.  The  executors  of  the  Ogden  estate  had  received 
eviN'y thing  which  Mrs.  Ogden  Intended  that  they  should  receive.  The  defaid* 
ants  liad  re<'eived  nothing  which  they  should  not  have  received.  The  Gro^n 
estate  had  merely  paid  out  the  amount  of  money  which  it  had  previously 
lecelTed  from  Mrs.  Ogden.  To  be  sure,  Mr.  Green  bad  attempted  priw  tb«re> 
to  to  make  this  payiuont.  but  his  effort  was  defeated  by  the  crime  of  An- 
drews; but  Andrews  was  Mr.  Green's  employ^,  and  his  crime  was  directed 
against  Mr.  Green,  and  the  loss  due  to  that  crime  shoold  fHIl  upon  Mr.  Oreen 

and  his  estate. 

\Ve  have  here  the  case  of  two  parties,  both  innocent.  The  plaintiff  has 
suffered  a  loss,  but  the  defendants  have  not  profited  tliereby.   They  have 

received  only  what  this  testatrix  Intended  them  to  have.  The  act  of  the 
forger  simply  restored  to  them  what  his  prior  wrong  had  taken  from  them. 
Sordy,  If  the  forger  had  drawn  this  money  in  cash  and  bad  then  paid  the 
afsessnienf,  the  jjlaintlff  rould  not  Imve  recovered  from  these  defendants. 
There  should  be  no  different  result.  ICquitably  the  plaintiff  should  be  reim- 
bursed for  the  amount  it  paid  out.  E)qultably  the  defendants  are  entitled  to 
retain  all  which  they  have  received.  Tlie  legal  title  Is,  however,  with  the 
defendants,  and  It  is  well  settled  that,  where  the  equities  are  equal,  the  legal 
title  must  prerall. 

At  the  present  time  the  plaintiff  has  disbursed  $0,0rv?..S3.  which  it  ought  to 
receive  back.  The  Green  estate  received  from  the  plaintiff  $9,853.83,  which 
it  was  not  Justly  entitled  to,  because  the  foi^ped  check  was  used  to  pay  a 
charge  for  which  it  had  received  the  inotu  y  and  unless  the  pinlntiff  can  find 
some  means  of  reaching  tiiat  sum  it  must  bear  the  consequences  of  its  error. 
Equity  as  turdy  forbids  a  recovery  from  tbese  defendants  upwi  this  record 
as  tt  antboilBed  It  npon  the  former  raoord. 
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.Tndirmont  should  ncconliiisly  be  onteml  in  fiivor  of  the  deleudants,  di»- 

missiiii;  the  cuniphiiut  upon  the  merits,  with  costs. 

Argued  before  IXGRAHAM,  P.  J.,  and  McT.AUCxHTJN,  LAUGH- 
LIN,  CLARKE.  SCOTT,  MILLER,  and  DOWLING,  JJ. 

B.  N.  Cardozo,  of  New  York  City,  for  appellant. 
J.  V.  Bouvier,  of  New  York  City,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  opinion  of  ref- 
eree. Order  filed. 


PEOPT.Fy  ex  rel.  RODENBRRG  v.  WAHDEX. 
(Supreme  Court,  AppeHato  Division.  First  Departuieut.    January  8,  1913.) 

1.  Criminal  I^w  ($  1200*) — Pi  nishment. 

A  sentence  to  the  penitentiary  of  the  county  of  New  York  after  cou- 
vlctlon  of  receiving  stolen  Roods  was  authorized  under  New  York  City 
Consolidated  Act  (Laws  1,h82.  c.  4Un  8  14r>:;.  provi<liuir  that  any  person 
convicted  of  such  an  oflense  in  the  city  of  New  \ovk  may  be  sentenced 
in  the  discretion  of  the  court  to  impctoonmeut  in  the  city  penitendAry 
for  the  snn)e  term  ns  he  may  be  sentenced  to  imprisonment  In  a  state 
prison:  such  statute  beinj;  in  harmony  with  the  Penal  Code,  and  not 
repeale<l  by  Penal  Law  (Consol.  Laws  1909,  c.  40)  {  1308,  providlnp  tlmt 
the  crime  of  receiving  stolen  property  is  punishable  by  Imprisonnieiit  in 
the  state  prison  for  not  more  than  live  years  or  Lu  the  county  Jail  for 
not  more  tban  bIx  months. 

[Ed.  Note, — For  other  cases,  see  Criminal  Law,  Gent.  IMg.  i|  8271- 
3277.  3279.  .TJSiO;  Dec.  Dig.  §  120(5.*] 

2.  CiuMiNAL  Law  (f  1217*) — Pumsiimext — U.mkormitt. 

The  uniform  administration  of  criminal  laws  throughout  the  state  does 
not  HMiuire  tliat  all  sentences  to  imprisonment  should  be  carried  ont  in 
similar  institutions. 

(Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  f  8260;  Dee. 
Dig.  i  1217.»1 

8.  Cbimixat.  Law  fS  1200*)    "Pi.xilBNTlAnT'* — 'TorvTY  .TAir." 

Tlie  "penitentiary'*  of  the  county  of  New  York  is  not  the  county  jail  of 
tlmt  county  In  the  sense  In  whldi  the  phrase  "county  Jail**  Is  uned  In  the 

Penal  Laws. 

[Ed.  Nc.te.— For  other  eases,  see  Crluiiual  Law,  Cent  Dig.  ||  ^271-3277, 
3279,  ^280;  Dec.  Dig.  i  120a* 

For  other  definitions,  see  Words  and  Phrases,  toL  2>  p.  1063;  ¥oL  6^ 
pp.  5270-S28a] 

Appeal  from  Special  Term,  New  York  County. 

Api)lication  for  writ  of  habeas  corpus  by  the  People,  on  the  relation 
of  Philip  Rodenberg.  against  the  Warden,  etc.  From  an  order  (7.^  Misc. 
Rep.  77,  132  X.  Y.  Snpp.  577)  sustnininL;-  the  writ  and  di'^clinr^inL;  re- 
lator, the  People  appeal.  Reverbcd,  writ  dismissed,  and  relator  re- 
manded. 

Argrued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIK, 
CLARKE,  SCOTT,  and  DOWLING,  JJ. 

Robert  S.  Johnstone,  of  New  York  City,  for  the  People. 
Louis  Levy,  of  New  York  City,  for  respondent. 

•For  other  cmci  im  Sam*  topic  A  |  mumbbb  la  Dec  4  Am.  Df  ga.  1907  to  dat«k  *  R«p*r  Indsnt 
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SCOTT,  J.  The  relator  was  convicted  in  the  Court  of  General  Ses- 
sions of  the  crime  of  criminally  receiving  stolen  goods,  and  was  sen- 
tenced to  imprisonment  in  the  penitentiary  o£  the  county  of  New  York 
for  the  term  of  one  year.  At  the  expiration  of  six  months'  imprison- 
ment, he  sued  out  a  writ  of  lialieas  corpus  claimingr  that  he  could  not 
legally  be  sentenced  to  the  penitentiary  for  the  nffense  whereof  he 
had  been  convicted  for  more  than  six  months,  that  as  to  the  excess  of 
imprisonment  over  that  term  his  sentence  was  void,  and  that  having 
served  six  months  he  was  entitled  to  be  discharged.  The  Court  at 
S})ecial  Term  acceded  to  this  view,  and  discharged  him. 

[1]  The  crime  whereof  the  relator  was  convicted  is  defined  by  sec- 
tion 1308  of  the  Penal  Law  (Consol.  Laws  1909,  c.  40).  The  definition 
is  not  important  here,  but  the  provisions  as  to  the  punishment  are.  It 
is  provided  that  a  person  convicted  of  the  crime  "is  punishable  (1)  by 
iniprisonment  in  a  state  prison  for  not  more  than  five  years,  or  (2)  in  a 
county  jail  for  not  more  than  six  months,  or  by  a  fine  of  not  more 
than  two  hundred  and  fifty  dollars,  or  by  both  such  fine  and  imprison- 
ment.'* There  were  thus  two  distinct  punishments  prescribed,  either 
of  which  might  be  imposed  by  the  court.  It  is  quite  clear  that  in  the 
case  of  this  relator  the  court  did  not  undertake  to  impose  the  milder 
sentence  of  six  months'  imprisonment  in  the  county  jail.  The  sentence, 
if  it  can  be  upheld  at  all  in  its  entirety,  must  be  upheld  under  the  au- 
thority to  impose  a  sentence  of  imprisonment  in  a  state  prison.  The 
validity  of  relator's  sentence  is  sought  to  be  sustained  under  the  pro- 
visions of  section  1453  of  the  New  York  City  Consolidation  Act  (Laws 
1882,  c.  410),  which,  unless  repealed  by  implication  by  the  enactment 
of  the  Penal  Code,  remains  in  force.  It  reads  as  follows: 

"Whenever  a  conviction  sluiU  In-  liad  in  .-iny  criminal  court  In  the  city  of 
New  York,  ot  auy  person  fur  buying  or  receiving  any  personal  property  felo- 
nlotisly  ttolen  from  another,  knotrlnfr  the  mine  to  have  been  stolen,  aiieh  per- 
son may  ho  sentcncod.  in  tlio  discretion  of  the  court,  to  Iniprisonmeut  In  the 
penitentiary  of  the  said  city  for  tbe  same  term  of  time  lor  wlilcli  sucli  per- 
son may  by  law  t»e  sentenced  to  Imprisonment  hi  a  state  prison.** 

The  learned  justice  wlio  made  the  order  appealed  from  was  of  the 
opinion  that  the  above-quoted  section  of  the  Consolidation  Act  had 
been  repealed  by  the  Penal  Code,  relying  as  an  authority  for  that  con- 
clusion upon  People  v.  Jaehne,  103  N.  Y.  182.  8  N.  E.  374.  That  case 
involved  the  question  whether  section  5R  of  the  Consolidation  Act  de- 
fining the  crime  of  bribery  of  a  member  of  the  common  council  or 
an  officer  of  the  corporation  of  the  city  of  New  York,  and  fixing  a 
punishment  of  not  more  than  two  years  in  the  penitentiary  for  the 
specific  offense  defined  fay  that  section,  was  superseded  and  impliedly 
repealed  by  section  72  of  the  Penal  Code,  which  defined  the  crime  of 
bribery,  and  embraced  within  its  provisions  the  officers  mentioned  in, 
and  hence  the  offense  defined  in,  section  5S  of  tlic  Consolidation  Act 
and  prescribed  a  maximum  punishment  of  10  years  ni  the  state  prison. 
Precisely  what  tbe  court  held  was  that  the  Penal  Code  superseded  the 
Consolidation  Act  "whenever  the  two  statutes  are  in  conflict"  and 
that  any  penal  provision  of  the  Consolidation  Act  "in  conflict  with  the 
Penal  Code"  was  so  superseded.   103  N.  Y.  189,  8  N.  £.  375.  The 
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Court  of  Appeals  was  led  to  the  adoption  of  this  view  by  a  considera- 
tkm  of  the  reasons  which  led  to  the  adoption  of  the  Penal  Code.  As 
Judge  Andrews  said : 

"The  Penal  Code,  as  Its  title  Implies,  la  an  Institution  of  criminal  justice 
of  general  application,  and  was  enacted  in  harmony  with,  the  tendency  of 
recent  leirlslatlon  tor  the  purpose  of  embodying  In  a  alngle  statute  the  system 
of  criminal  law  applirnMo  to  the  stntc,  and  snltstitutinj;  tho  statute  so  enactod 
in  place  of  the  great  number  of  statutes  and  amenilments  of  statutes  wliicli 
tosetber,  before  the  enactment  of  the  Code,  constituted  the  t>ody  of  the  crim- 
inal law.  •  *  •  It  is  the  plain  inference  from  these  provisions  that  the 
renal  Code  was  intended  as  a  revision  of  the  prior  l&vn  in  respect  to  crimes 
and  their  pnnishtnent,  and  as  a  substitute  for  the  scattered  and  fragmentary 
legislation  which  preceded  It.  The  rt  nal  Code  contains  no  general  clause 
repealing  prior  statutes  covering  the  subjects  embraced  in  its  provisions.  It, 
however,  defines  and  prescribes  the  ponishmoit  for  mnrder,  larceny,  bnr> 
glary,  and  all  the  generally  retoffnized  offenses,  and  It  cannot  be  doul)t<'d  that 
its  provisions  on  those  subjects  were  intended  as  a  substitute  for  similar 
provisions  In  prior  laws."  108  N.  T.  192,  103.  8  N.  B.  877,  378. 

That  decision  is  ample  and  unquestioned  authority  for  the  proposi- 
tion tliat,  in  so  far  as  concerns  the  definition  of  crimes  and  their  pun- 
ishment, the  Penal  Code  repealed,  by  implication,  all  prior  special  stat- 
utes inconsistent  with  it. 

In  the  Jaehne  Case  the  Court  of  Appeals,  for  the  reasons  stated, 
departed  from  the  general  rule  that  a  special  statute  providing  for  a 
particular  case  or  applicable  to  a  particular  locality  is  not  repealed  by 
a  general  statute.  The  exception  to  the  rule  is  where  the  intent  to 
repeal  or  alter  the  special  law  is  manifest,  as  the  court  found  that  it 
¥^  with  respect  to  the  definition  of,  and  the  punishment  for,  the  crime 
of  bribing  a  public  officer.  We  can  see  no  reason  for  pushing  the  doc- 
trine of  the  Jachnc  Case  any  further  than  is  justified  by  the  reason.? 
given  for  its  decision.  The  arj^uiiients  in  favor  of  finding  an  implied 
repeal  of  section  58  of  the  Consolidation  Act  by  section  72  of  the  Penal 
Code  are  unanswerable,  but  they  have  no  application  to  the  case  of 
a  local  and  special  provision  of  the  Consolidation  Act  respecting  the 
place  in  which  the  punishment  of  imprisonment  shall  be  endured. 

[2]  The  essential  features  of  the  Penal  Code  respecting  crime  arc 
to  afford  a  definition,  and  to  prescribe  the  extent  of  the  punishment 
to  be  infiicted.  In  these  particulars  it  is  most  desirable  tiiat  a  uniform 
law  should  extend  over  the  entire  state.  No  such  reason  demands  that 
all  sentences  to  imprisonment  should  be  carried  out  in  similar  institu- 
tions, for  in  the  nature  of  things  it  will  not  be  convenient,  nor  does 
any  law  require,  that  precisely  similar  institutions  shall  be  maintained 
in  ever>-  county.  The  uses  to  which  county  jails  are  to  be  put  under 
section  90  of  the  County  Law  (Cousol.  l^ws  1909,  c.  11)  are  (1)  for 
the  detention  of  persons  duly  committed  to  secure  their  attendance  a* 
witnesses  in  any  criminal  case ;  (2)  for  the  detention  of  persons  charged 
with  crime,  and  committed  for  trial  or  examination;  (3)  for  the  con- 
finement of  persons  duly  committed  for  any  contempt  or  upon  civil 
process;  (4)  for  the  confinement  of  any  persons  convicted  of  any  of- 
fense other  than  a  felony  and  sentenced  to  imprisonment  therein  or 
awaiting  transportation  under  sentence  to  imprisonment  in  another 
county.  In  the  city  of  New  York  there  is  no  one  prison  fulfilling  all 
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these  requirements,  and  for  the  very  sufficient  reason  that  owing  to 

the  great  size  of  the  city,  and  the  consequently  large  number  of  per- 
sons who  have  to  be  incarcerated  from  time  to  time,  it  would  be  im- 
practicable to  provide  a  county  jail  such  as  can  be  and  is  maintained 
in  less  populous  counties.  This  fact  furnishes  an  amply  sufficient  rea- 
son for  the  enactment  of  a  special  law  for  the  city  ox  New  York  that 
a  person  convicted  of  receiving  stolen  goods  in  that  city  may  be  sen- 
tenced to  the  penitentiary  instead  of  a  state  prison,  and  there  is  no 
reason  resting  upon  the  supposed  desirability  of  uniform  legislation 
which  requires  that,  as  to  this  detail  of  local  administration,  the  special 
law  should  be  deemed  to  have  been  impliedly  repealed  by  the  general 
law.  Indeed,  the  framers  of  the  Penal  Code  seem  to  have  bad  in 
mind  the  preservation  of  the  provisions  of  local  and  special  statutes 
for  the  punishment  of  certain  classes  of  offenders. 

Thus  section  704  of  that  act  (now  section  2183  of  the  Penal  I^aw) 
provided  as  follows: 

"Where  a  person  is  convicted  of  a  crime,  for  which  the  punishment  Inflicted 
is  iwprlMonmeut  for  a  term  exce^Mlin^;  one  vcar,  or  Is  sentenc<Ml  to  Imprison- 
ment  for  audi  a  term,  the  imprisonment  must  be  inflicted  by  confinement  at 
liarft  labor  In  a  state  prison.  Bmt  thU  and  the  two  Uttt  teetUm  »kott  not 
•^/PffiHf  to  a  case  where  tpecinl  pnn  tnion  U  tuaJc  &//  statute  as  to  the  puni.ih- 
mmU  /or  any  partioular  offonse  or  class  ot  offenses  or  offenders,  nor  to  the 
cases  spedlled  In  seetSoma  aiz  hundred  and  ninety-eight,  six  hundred  and 
nlnelr-nlne,  seven  hoodred,  and  seven  hundred  and  one.*' 

[S]  The  fundamental  error  of  the  relator's  position  lies  in  assum- 
ing that  lie  penitentiary  in  the  county  of  New  York  is  the  county  jail 
of  that  county  in  the  sense  that  the  words  "county  jail"  is  used  in  the 
Penal  Law.  For  certain  puri)oses.  it  is  used  as  a  county  jail  is  used 
in  other  counties,  but  it  is  something  more.  Penitentiaries  are  recog- 
nized by  law  as  institutions  quite  distinct  from  county  jails  (see  ar- 
ticle 12,  Prison  Law  [Consol.  Laws  1909,  c.  4S]X  and  m  many  sec- 
tions of  the  Penal  Law  county  jails  and  penitentiaries  are  unmistak- 
ably referred  to  as  separate  and  distinct  institutions.  Thus  in  section 
2182,  referring'  to  sentences  generally,  it  is  provided  that: 

"Where  a  person  Is  convicted  of  a  crime  for  which  the  punisbm^t  i»/licted 
Is  Imprteonment  for  one  yeor,  he  may  be  aentencad  to,  and  the  ImprtooDment 

may  be  inflicted  by,  coiiflneiiient  either  in  a  county  Jnll,  or  In  a  }>rni('  nflnri/ 
at  state  prison.  No  person  shall  be  sentenced  to  imprisouuieut  in  4  state 
prteon  for  laaa  than  one  year.'* 

It  would  seem  to  have  been  the  purpose  of  the  Legislature  to  estab- 
lish penitentiaries  as  part  of  the  state's  system  of  prisons  and  as  sub- 
sidiary or  substitutional  state  prisons  to  relieve  the  latter  from  the  care 
4>f  short  term  convicts.  Hence  the  provision  of  section  2182  of  the 
Penal  Law  that  no  person  may  be  sentenced  to  imprisonment  in  a  state 
prison  for  less  than  a  year. 

Our  conclusion  is  that  the  sect  ion  of  the  Consolidation  Act,  quoted 
above,  being  a  mere  local  regulation  as  to  the  place  where  the  imprison- 
ment is  to  be  inflicted,  rendered  necessary  by  the  peculiar  conditions 
existing  in  a  great  city,  is  not  inconsistent  with  and  therefore  was 
not  repealed  by  the  Penal  Code,  but,  on  the  contrary,  is  in  entire  har- 
mony with  the  general  scheme  oi  tiie  Penal  Code,  and  its  successor,  the 
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Penal  Law,  which  contemplated  the  incarceration  of  long  term  offend- 
ers in  state  prisons,  shorter  term  offenders  convicted  of  serious  crimes 
in  penitentiaries,  and  of  minor  offenders  sentenced  for  a  term  of  a  few 
months  in  county  jails,  where  such  institutions  exist,  or  in  penitentiaries. 
It  follows  that  the  relator's  sentence  as  imposed  was  lawful  and  valid. 

The  order  appealed  from  must  therefore  be  reversed,  the  writ  of 
habeas  oorptis  dismissed,  and  the  relator  remanded  to  serve  out  the 
unexpired  term  of  his  sentence.  All  concur. 


(78  M!sc.  Rep.  220.) 

MANHATTAN  BUIDGE  TUKKi:  CK.NT  LINE  V.  BBOOKLXN  HEIGHTS 

R.  CO.  et  al. 

(Supreme  Conrt,  Special  Term,  Kings  County.  Movember,  19120 

L  8ra»  Railsoadb  (f  22*)— GoicsTaiiono]r--<9oivDiTioK8  Prrobdbnt. 

A  street  railway,  liofore  constriu'tluf?  Its  road  over  a  public  highway, 
must  obtuiu  (1)  the  certiticute  of  convenience  aud  necessity  from  the  Pub- 
lic Servloe  Gomniteston  required  by  Railroad  Law  (Ooneiol.  Laws  1910. 
c.  49)  II  9.  or  the  oonsent  of  the  roinnilssion  pursuant  to  Public  Sen'lce 
CommissioQ  I^w  (Cousol.  Laws  1910,  c.  48)  {  53,  or  both.  (2)  the  coDseut 
of  the  local  authorities  under  Const  art  3,  |  18,  and  Railroad  Law,  f 
171,  and  tlio  consent  of  abuttln^r  owners,  or  the  dctennlnation  of  com- 
missioners in  favor  of  construction  of  the  road,  under  the  constitutional 
section  died  and  Railroad  Law  (ConsoU  Laws  1910»  c.  49)  li  171,  174. 

[Ed.  Note— For  other  cases,  see  Street  Railroads,  Gent  Dig.  H  81,  37» 

62.  7a.  80 ;  Doc.  Dig.  {  22.*] 

2.  Stbeet  Railroads  (|  41*) — Constbuction — Consent  of  Abutting  Owners. 

On  the  bearing  of  an  application  by  a  corporation  duly  authorheed  to 
construct  a  street  ralUvMv  over  a  certain  route  In  the  boroughs  of  Man- 
hattan and  Brooklyn,  under  Railroad  Law  (ConsoL  Laws  1910,  c  49)  f 
22.  for  the  appointment  of  commissioners  to  determine  the  compensation 
for  crossing  the  tracks  of  defendant  railway  at  their  Intersection  with 
Flatbush  Avenue  extension,  and  to  have  the  lines,  grades,  and  manners 
of  intersection  determined,  where  the  petitioner  shows  the  consents  of 
abutting  owners  along  Flatbush  Avenue  extension  in  an  amount  equal 
to  one-half  the  value  of  adjoining  property-,  as  shown  by  the  last  assess- 
nient  roll,  the  motion  for  appointment  of  commlsslonen  will  be  granted. 

[Ed.  Note.— i?\)r  other  eases,  see  Street  RaUiosdSi  Gent  Dig.  ft  21, 
114:  Dec  Dig.  i  41.*] 

8.  Btbbet  Railroads  (§  41*) — Construction — Acquisition  of  Franchisks. 

The  consent  of  existing  railroads  having  trackage  on  street.s,  other 
than  Flatbush  ATCnue  extension,  on  routes  coincident  with  those  of 
plaintiff  is  not  necessary  to  plainticr's  right  Of  crossing  defendant's  tracks 
where  they  intersect  that  avenue. 

[Ed.  Note.-'Fto  Other  cases,  see  Street  Ballroads,  Gent  Dig.  M  21, 114; 
Dec  Dig.  I  41.*) 

Proceedings  by  the  Manhattan  Bridge  l^ree  Cent  Line  against  the 
Bfooklyn  Heights  Railroad  Company  and  otiiers,  under  Railroad  Law 
(Consol.  Laws  1910,  c.  49)  §  22,  for  the  appointment  of  commission- 
ers to  determine  compensation,  etc.  Motion  for  appointment  of  com- 
missioners granted. 

•For  ether  oaaw  am  mom  tople  A I  mmMn  la  Dec  A  Axa,  Dies.  1M7 1*  Sat^  A  IU»^  ladens 
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Latson,  Tamblyn  &  Pickard,  of  New  York  City,  for  plaintiff. 
George  D.  Yeomans,  of  Brooklyn,  for  defendants. 

KELBY,  J.  Tlie  plaintitf  makes  application,  under  section  22  of 
the  Railroad' Law  (  Consol.  I^aws  1910,  c.  49),  for  the  appointment  of 
commissioners  to  determine  the  amount  of  compensation  to  be  paid 
by  it  for  crossing  the  tracks  of  the  defendants  in  Myrtle  avenue  and 
Willougfaby  street,  at  their  intersection  with  Flatbush  Avenue  exten- 
sion, and  to  have  the  commissioners  determine  the  lines,  grades,  and 
manner  of  the  intersections  or  connections  of  its  tracks  with  those  of 
ilie  defendants  at  the  streets  above  mentioned.  The  petition  alleges 
the  incorporation  of  the  plaintiff  and  its  authorization  to  construct, 
maintain,  and  operate  a  street  surface  railroad.  The  route  described  in 
its  certificate  of  incorporation  is  as  follows : 

"Beginning  at  a  iioint  in  the  u)ar.i;ii)al  wuy  adjacent  to  the  North  river.  In 
the  borough  of  Manhattan,  city  of  New  York,  ut  or  near  Desbrosses  Street 
Ferry;  thence  on  and  over  the  mnrghml  way  and  West  street  to  Desbrosses 
street;  tboiice  upon  and  along  l)<>stiros.se8  street  to  Washin^iton  strei't;  theuco 
upon  Washington  street  to  Vestry  street;  thence  upon  Vestry  street  to  Canai 
street ;  thence  upon  Canal  street  to  and  over  tlte  Manhattan  Bridge  and  over 
and  upon  Its  approaches  and  plazas  to  FlatbaBh  Avenue  extension,  in  the 
borough  of  Brooklyn,  city  of  New  Xorlw;  thenoe  upon  Flatbush  Avenue  ex- 
tension to  Folton  street;  tbence  upon  Fnlton  street  to  Rodcwell  place;  thence 
upon  Rockwell  place  to  Flathusli  avenue;  thence  on  Flatbush  avenue  to 
Fourtb  avenue;  tbence  on  Fomtii  avenue  to  Atlantic  avenue;  tbence  on 
AOantie  avenue  to  Third  tTemie;  thenoe  on  Third  avenue  to  Flatbush  ave- 
nue; thence  on  Flatbush  avenue  to  Liviii'^'ston  street;  thence  on  Liv- 
ingston street  to  Hoyt  street;  tbence  on  Iloyt  street  to  and  across  Fultou 
street  to  Bridge  street  to  mid  Flathnsh  Avenue  ertenslon,  and  croestnff  such 
streets  and  avenues,  named  and  unnamed,  as  may  be  encountered  In  snltl 
route,  with  a  branch  line  commeuciug  in  the  route  above  described  at  tlie 
Intersection  of  Washington  street  and  Desbrosees  street;  thence  upon  Dee> 
|ir(is<;es  street  to  Greenwich  street;  and  tlieiiro  upon  fircniwicU  Street  to 
Vestry  street,  and  there  connecting  with  the  route  above  des^-rilied.** 

The  contract  between  the  city  of  New  York  and  the  Manhattan 
Bridge  Three  Cent  Line,  made  July  10,  1912,  was  subsequently  modi- 
fied as  follows: 

*'Tbe  rights  hereby  granted  are  fur  a  continuous  line,  but  it  is  expressly 
agreed  that  no  forfeiture  shall  be  claimed  by  the  city  In  the  event  of  the 
company  being  unable  to  secure  the  consents  of  the  street  surface  railroads 
la  the  borough  of  Manhattan  fur  oi>erutiou  over  their  tracks,  provided 
through  operation  is  had  by  the  comimny  over  the  balance  of  the  route  or 
routee  hereby  authorixed." 

The  defendants  contest  the  right  of  the  plaintiff  to  maintain  this 
proceeding  on  the  following  grounds :  First.  That  a  portion  of  plain- 
tiff's  route,  namely.  Flatbush  avenue.  Atlantic  avenue,  Third  avenue, 
lyivingston  street,  Fulton  street,  is  coincident  with  some  of  the  exist- 
ing lines  of  tlie  defendants ;  that  plaintifl  cannot  acquire  the  rigiit  to 
operate  over  these  existing  tracks.  Second.  That  plaintiff  is  without 
authority  to  lawfully  construct  and  maintain  a  railroad  upon  an^  part 
of  the  route  described  in  its  articles  of  incorporation,  because  it  can- 
not construct  upon  the  whole  of  said  route.  Third.  That  plaintiflF 
has  failed  to  show  either  that  it  has  obtained  the  consents  of  the  abut- 
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ting  property  owners  along  the  whole  of  its  route,  or  in  lieu  thereof 
the  detenninatioii  of  commissioners,  as  prescribed  by  tiie  Railroad 

Law. 

f1]Tt  is  clear  that  before  a  street  railroatl  company  may  construct 
and  operate  its  road  in  a  public  bij^hway  it  must  perform  three  condi- 
tions precedent:  (a)  It  must  obtain  a  certificate  of  convenience  and 
-necessity  from  the  Public  Service  Commission,  pursuant  to  either  sec- 
tion 9  of  the  Railroad  Law,  or  the  consent  of  the  Public  Service  Com- 
mission, pursuant  to  section  53  of  the  Public  Service  Commission  Law 
'(Consol.  Laws  1910,  c.  48),  or  both,  as  the  case  may  be.  (b)  It  must 
obtain  the  consent  of  the  local  authorities,  pursuant  to  article  3,  §  18, 
of  the  Constitution  and  section  171  of  the  Railroad  Law.  (c)  It  must 
•obtain  the  consent  of  the  abutting  property  owners,  or  in  lieu  thereof 
the  determination  of  commissioners  in  favor  of  the  construction  of  the 
.road,  pursuant  to  article  3,  §  18,  of  the  Constitution  and  sections  171 
and  174  of  the  Railroad  Law. 

[2]  The  defendants  cite  Matter  of  Thirty-Fourth  St.  R.  R.  Co.,  102 

K.  Y.  343,  7  N.  £.  172,  as  controlling  and  in  favor  of  their  contention. 

The  judge  writing  the  opinion  in  that  case  said: 

•  The  right  of  the  railroad  company  nnder  the  act  of  1884  [C.  252]  to  con- 
struct and  oporate  Its  rend  was  subject,  therefore,  to  three  precedent  condi- 
tions: The  consent  of  the  local  authorities,  the  consent  of  property  owners, 
in  lieu  thereof  the  determination  of  commissioners  In  its  favor,  and  the 
content  of  the  companies  having  coincident  routes.    It  is  clear  that  all  these 
conditions  must  be  performed  before  any  right  to  proceed  with  the  construc- 
-tlon  of  tlie  toad  or  any  part  tbereitf  can  be  ttncdsed." 

The  same  opinion  further  on  is  quoted  hy  both  sides  as  authority  for 
"their  respective  positions,  namely: 

"It  may  be  granted  that  if  it  li.nl  bt>en  made  to  appear  that  an  insur 
mountable  difficulty  stood  in  the  way  of  the  construction  and  operation  of  the 
road  of  the  petitioner,  and  not  a  mere  present  obstacle  in  the  exercise  of  the 
franchise,  the  court  would  not  have  been  bound  to  grant  the  application  ; 
but  the  fact  that  tbe  otiier  compauiea  had,  prior  to  the  application,  refused 
to  consent  does  not  Show  tbat  tbe  aKwtntment  of  CMunlssioners  would  be  a 
rain  and  useless  proceeding.** 

Much  of  the  o]>inion  thus  quoted  to  me  Was  not  really  involved  in 
the  main  issue  decided  in  that  case.  The  litigation  of  the  Thirty-Fourth 

Street  Company  was  \ong  hefore  the  courts;  thi  first  proceeding  he- 
ing  Hilton  v.  f  hirty-Fourth  St.  R.  R.  Co.,  1  How.  Prac.  (N.  S.)  453. 
In  that  case  the  plaintiff  succeeded  in  enjoining  tlie  railroaci  company 
from  constructing  a  surface  railroad  in  Thirty-Fourth  street;  it  being 
held  that  it  was  necessary  for  the  railroad  to  have  consents  of  abut- 
ting property  owners  of  one-half  in  value  of  the  property  bounded  on 
each  of  the  several  streets  of  the  route,  and  not  merely  the  consent 
of  owners  of  one-half  in  value  of  the  property  upon  the  whole  of 
the  route  over  which  it  was  proposed  to  build.  The  railroad  company 
thereupon  instituted  a  proceeding  before  the  then  General  Term  of 
the  Supreme  Court  in  the  First  Department  for  the  appointment  of 
commissioners  to  get  the  consent  of  commissioners  in  lieu  of  the  prop- 
erty owners'  consent^.  The  court  at  General  Term  held  that  the  stat- 
ute which  authorized  tliem  to  appoint  commissioners  vested  in  them  a 
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•discretionary  power,  and  held  that,  it  appearing  that  tlie  railroad  com- 
pany could  not  get  the  consent  of  the  railroads  operating  the  existing 
tines  through  Thirty-Fourth  street,  it  would  not  appoint  any  commis- 
sioners. On  appeal  to  the  Cottrt  of  Appeals  this  determination  of  the 
tjcneral  Term  was  reversed ;  the  Wily  thing  decided  being  that  the 
court  did  not  have  such  discretionary  power,  but  that  when  the  ju- 
risdictional facts  appeared  in  the  petition  it  was  oblijjed  to  exercise 
the  power  vested  in  it  and  appoint  commissioners.  I  think,  therefore, 
that  the  expressions  in  the  opinion  quoted  to  me  were  purely  obiter. 
Upon  the  trial  of  this  proceeding  the  plaintiff  showed  the  consents  of 
abutting  owners  along  Flatbush  Avenue  extension  only,  in  an  amount 
'equal  to  one-half  in  value  of  the  adjoining  property  as  shown  by 
the  last  assessment  rolls.  The  plaintiff  did  not  offer  the  consents  of 
any  other  property  owners  in  evidence. 

In  the  case  of  the  Geneva  &  Waterloo  R.  Co.  v.  N.  Y.  C.  &  H. 
R.  R.  IL  Co.,  163  N.  Y.  228,  57  N.  E.  498,  this  question  of  property 
owners*  consent*?  came  squarely  before  the  court  in  a  proceeding  like 
the  one  at  bar.  involving  the  right  of  one  railroad  to  cross  the  tracks 
of  another.  The  route  of  the  railroad  in  that  case  ran  through  the 
town  of  Waterloo  and  two  villages.  The  only  evidence  produced  on 
the  trial  of  the  proceeding  before  the  referee  as  to  property  owners' 
consents  was  with  reference  to  those  in  the  town  of  Waterloo.  The 
railroad  ran  along  a  highway  which  had  different  names  in  each  of 
the  villages  and  in  the  town  itself.  The  consents  of  the  property 
owners  related  solely  to  the  town  of  Waterloo,  and  the  consents  of 
the  property  owners  put  in  evidence,  while  they  were  equal  to  one- 
lialf  in  vahie,  as  prescribed  by  the  statute,  in  the  town  alone,  were  not 
equal  to  one-half  in  value  of  the  property  along  the  whole  of  the 
route.  The  referee  and  the  Appellate  Division  found  that  the  con- 
sents of  i)roperty  owners  were  not  sufficient,  and  therefore  the  pro- 
ceeding could  not  be  maintained.  The  Court  of  Appeals  reversed  the 
judgment  of  the  referee  and  the  Appellate  Division,  and  held  that  there 
were  sufficient  property  owners'  consents,  and  refused  to  pass  upon 
the  question  of  the  property  owners'  consents  being  a  condition  prece- 
dent to  the  maintenance  of  the  special  proceeding  for  crossinjj^  over  the 
tracks  of  another  railroad.  While  much  may  be  said  in  favor  of  the 
proposition  that  the  consents  of  the  property  owners  along  the  whole 
of  the  line  shoidd  be  first  obtained  before  construction  and  operation, 
and  while  such  a  construction  would  seem  to  be  borne  out  by  other 
sections  of  the  Railroad  Law,  T  am  hound  by  the  decision  in  tliis  case, 
and  therefore  determine  that  the  plaintiff,  having  obtained  the  neces- 
sary consents  in  the  Flatbush  Avenue  extension,  was  not  required  to 
produce  on  the  trial  of  this  proceeding  the  consents  of  pro[)erty  own- 
ers on  any  other  streets  along  thdr  routes.  Geneva  &  W.  R.  Co.  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  supra.  See,  also,  Matter  of  People's 
R.  R.  Co.,  112  N.  Y.  57S,  20  N.  E.  367,  and  People  v.  Broadway  R. 
Co..  126  N.  Y.  29,  26  N.  E.  %1. 

This  is  not  a  condemnation  proceeding.  The  act  under  which  the 
proMeding  is  brought  (section  12  of  the  Railroad  Law)  states,  in  sub- 
Jtanoe,  that  if  the  corporations  cannot  agree  as  to  crossovers  oommis- 
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sioners  shall  be  appointed  by  tlie  court,  a-^  is  provided  in  the  Condem- 
nation Law.  This  means  that  the  procedure  only  as  to  appointment 
of.  commissioners  in  condemnation  proceedings  shall  be  followed.  The 
statute  was  designed  to  save  delay  in  making  crossings  of  intersecting 
railways  when  needed  for  the  public  use  The  Manhattan  Bridge 
Three  Cent  Line  is  doubtless  bound  to  ultimately  construct  and  oper-- 
ate  the  whole  of  its  line  as  set  forth  in  its  charter.  Upon  the  failure 
so  to  do  the  state  may,  by  suit,  compel  forfeiture  of  its  franchise.  Or 
the  Public  Service  Commission,  knowing  that  it  granted  its  certificate 
of  convenience  and  necessity  to  the  oi)eration  of  the  whole  line  and 
not  part  thereof,  may  compel  the  completion  of  construction  and  op- 
eration of  the  through  line  by  mandamus.  Public  Service  Commis- 
sion V.  New  York  R.  Co.,  77  Misc.  Rep.  487,  136  N.  Y.  Supp.  720. 
That  question,  however,  does  not  properly  come  before  me  in  tins 
case. 

Gmiplaint  as  to  the  weight  of  rail  used  by  the  plaintiff  is  also  urged 

as  a  ground  of  opposition  to  the  motion.  This  matter  can  be  disposed 
of  by  the  commissioners,  who  have  ample  power  to  make  the  proposed 
crossing  safe,  even  if  it  involves  the  character  of  track  used  by  the 
plaintiff  in  tiie  immediate  approach  to  the  crossing. 

[S]  I  therefore  determine  that  the  plaintiff  has  shown  the  neces- 
sary consents  of  property  owners,  as  required  by  law,  to  maintain  this 
proceeding;  that  the  present  refusal  of  existing  railroads  having  track- 
age on  streets,  other  than  Flatbush  Avenue  extension,  on  routes  coin- 
cident with  those  of  plaintiff  is  not  necessary  to  the  plaintitl's  right 
of  crossing  the  defendants'  tracks  at  Myrtle  avenue  and  Willoughby 
street.  The  motion  for  appointment  of  commissioners  is  therefore 
granted. 

Motion  granted. 


FRIES  V.  PARR  et  aL 
(Snpreme  Court,  Bkiulty  Term,  Brto  Ocronly.  October,  1012.) 

1.  COKTBACTS  (f  47*} — CONSIDEBATIOIf — NECESarTT. 

A  promise  by  a  goWvr  of  a  business  not  to  cnprage  In  a  similar  business 
for  a  specified  term  wiUiiu  specllied  territory  will  not  be  enforced  Ift 
equity  at  the  suit  of  the  buyer,  where  there  was  no  consideration  for  tlie 
purchase  of  the  business  and  the  promise. 

[Kd.  Note  — For  other  cases,  see  Contracts,  Cent  Di^.  If  220,  221,  200- 
268;  Dec.  Dig.  i  47.  •  J 

2.  iNjirivonoir  <f  m*) — Gontbaot — BivFOMnifBivT— OomnDnAnoii— Am- 

QVACT. 

A  tdn  of  sale  of  tbe  buKincKs  of  manufacturing  and  selling  hardware 
specialties,  which  stipulates  that  the  seller  will  not  engage  or  eompete 

In  tlve  mnnnfiicture  or  sale  of  hardware  specialties  In  the  city  for  10 
years,  and  a  contemporaneous  contract  requiring  the  buyer  to  hire  the 
seller  for  one  year  for  a  specified  comi)ensation,  if  construed  to  eonstitute 
one  agreement,  so  (hat  the  sole  roiisideration  of  the  seller's  promise  Is 
the  buyer's  i»roniise  to  employ  the  seller  for  one  jear,  will  not  be  enforced 
Isf  Injunction  at  the  suit  of  the  bayw,  seeking  to  restrain  the  adler  from 
mannfacturing  articles,  since  tbe  agreement  to  employ  for  a  year  is  not 

•For  0th«r  etns  Msna*  t«ple  *  I  mmsn  la  Ose.  *  Anu  Dig*.  1S07  to  datt,  A  R«p'r  ladtns 
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adequate  consideration  for  the  aitcreemiMit  not  to  engage  In  business  for 
10  years,  since  a  contract  which  is  unfair  and  oppressive  to  «)ne  of  the 
parties  thereto  will  not  be  enforced  uf^ainst  him  hy  Injunction. 

lEd.  Note— For  other  cases,  see  lujuuction.  Cent.  Dig.  Si  120-123; 
Dec  Dig.  I  61.«) 

5.  OoHTRACTs  («  117»)— Iir  Restbaint  of  Tbaob— Bnkohckmknt. 

A  contract  wliereby  a  seller  of  a  business  agrees  not  to  engage  in  sim- 
ilar business  is  looked  on  hy  the  courts  with  disfaror,  and  Is  not  enforce- 
able unless  the  restrictions  are  liuiitc<J  as  to  time  and  territory,  and  it  Is 
necesfiary  to  uphold  the  contract  in  order  tliat  the  buyer  of  a  growing 
business,  acquiring  the  good  will  for  •  snflldent  consideration,  may  obtain 
the  benc^t  of  his  purchase. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Gent  Dig.  SI  654-069; 
Dec.  Dig.  i  117.*) 

4.  Mastrb  axd  SmTANT  (I  TO*) — OoRTBAorrs  o»  BuFtoTinEitT— CJoifSTmrcnox 

— "Casu  Net  Profits." 

A  buyer  of  a  business,  who  contracts  to  employ  the  seller  for  a  year 
at  m  we^Iy  salary,  payable  oat  of  the  profits  of  the  business,  and  who 

agrees  that  nt  tlic  ciul  of  each  six  months'  continuous  employnient  a  bal- 
ance is  to  be  strucii,  and  a  bonus  paid  of  one-half  of  the  "actual  cash 
net  profits*'  accruing  from  the  business,  must  every  six  months  strike  a 
balance,  ascertain  the  profits,  and  advise  the  seller  thcrcrif,  nnd  pay  half 
of  the  profits ;  the  term  "cash  net  profits"  being  used  in  the  sense  of  net 
profits  at  their  actual  cash  valuation,  whether  iuTested  In  stodc.  machin- 
W.v.  or  outstanding  accounts. 

[VA.  Note. — For  other  cases,  see  Master  and  ^Servant,  Cent.  Dig.  ||  bll- 
86;  Dec.  Dig.  f  70.*] 

&  IirjimcnoN  (I  61*) — Contbacts  ENKourFAnr.K — Rbkach  o»  CoirntACT. 

A  buyer  of  a  Imsiiies.s.  who  lu-oaclifs  his  contract,  njay  not  sue  to  en- 
join the  seller  from  breaching  his  covenant  not  to  engage  in  similar  busi- 
ness during  a  specified  period  within  specified  territory. 

[Ed.  Note—For  Other  cases,  see  Injunction,  Omt.  Dig.  H  120-123: 
Dec.  Dig.  §  Gl.'l 

6.  l.Nji  NCTioN  (I  n.'{*) — Contbacts  Enkoiu  K.\nr.K — T.Afii'.s. 

Where  a  luiyer  of  a  business  knew  dut  iiii;  two  years  that  the  seller, 
who  i-ontracteti  not  to  engage  In  similar  husint»ss  fi«r  ten  years,  engaged 
in  such  Itusiness  and  built  up  a  profitable  l»u.sines.s.  and  <iid  not  protest 
against  it.  he  was  barred  by  laches  fKMn  suing  in  equity  to  restrain  ^e 
seller  from  violating  bis  covenant. 

[Ed.  Note.— For  other  cases,  see  injunction,  Cent.  Dig.  ||  lOS-201 ; 
Dec.  Dig.  f  118.*] 

Action  by  Arthur  G.  Fries  agiiinst  Frank  i'arr  and  another.  Judg- 
ment of  dismissal. 

A.  Glenni  Bartholomew,  of  Buffalo,  for  plaintiff. 
Frederick  O.  Bissell,  of  Buffalo,  for  defendants. 

WHEELER,  J.  The  defendants  liad.  in  a  small  way.  manufactured 
some  hardware  specialties  known  aj^  saw  sets  and  saw  tools,  and  had 
some  untilled  orders  from  third  parties  for  these  articles.  Frank  Parr, 
one  of  the  defendants,  came  into  contact  with  the  plaintiff,  and  had 
some  i>reliminai^  negotiations  with  him  looking  toward  the  plaintiff 
advancing  sufficient  money  to  buy  material  and  machines  for  making 
and  marketing^  the  articles  in  question.  These  negotiations  resulted  in 
the  parties  making  the  following  agreement  : 

*For  ott»  c«M«  SM  sun*  topic  a  I  mvmbsk  in  Dec.  A  Am.  Dit*.      to  dat«,  *  Rep'r  lodexM 
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''BUI  of  Sale. 

"Aproonient  nindp  and  entorod  Into  this  1st  day  of  April,  1907,  by  and  be- 
twet^u  iikilth  E.  Parr  and  Frank  Parr,  parties  of  the  first  part,  and  Arthur 
G.  ITrlea,  party  of  the  second  part,  all  of  the  city  of  Buffalo,  N.  T.,  wit- 
uesseth: 

Whereas,  the  parties  of  the -first  part  have  heretofore  conducted  a  buui- 
neas  for  the  mannfiiehire  and  sale  of  tools  and  hardware  spedalttes  In  ttie 

city  of  Huffalo,  under  the  assumed  name  of  Monarch  Hardware  Co.; 

"And  whereas,  said  parties  of  the  first  part  are  desirous  of  disposing  of 
their  said  bnslness: 

"Now,  therefore,  we,  the  said  parties  of  the  first  part,  for  and  In  consid- 
eration of  the  sum  of  one  dollar  to  us  in  hand  paid  and  other  valuable  con- 
siderations by  us  received,  do  hereby  sell.  a»si|rn,  transfer,  and  set  over  vnto 
Arthur  G.  fries,  the  party  of  the  second  part,  all  our  right,  title,  and  In- 
terest in  and  to  the  said  business  formerly  conducted  by  us  in  the  city  of 
Buffalo,  N.  T.,  and  known  under  ^e  assumed  name  of  'Monarch  Hardware- 
Co.,'  and  In  and  to  its  good  will  and  asset.s  of  every  name  and  nature.  Includ- 
ing all  its  patterns,  tools,  and  property.  And  we  do  hereby  also  sell,  assign 
and  set  oror  mito  the  said  party  of  the  aeeond  part  the  following  unfilled  or- 
ders  for  hardware  i^eclalties: 

K.  K.  Carter  ft  Co..  Order  dated  October    6,  ioo(^. 

M  M  M      «  MM  "31,  1900. 

*       «    January   14,  1907. 
••••••••••  m       M    March     11,  1907. 

MMMMM  MM  .4  22,  1907. 

**********  mm**         24  1907. 

StanlTer.  Krhdinan  &  Co.  -        •*     December    1,  190«. 

Montgomery  &  Ward  Co.  m       h         «*  j^qq^ 

Uttver  BroB.  PoFchasIng  C9d.  **                **        1,  190a 

**And  the  parties  of  the  first  part  do  hereby  covenant  that  the  above  or> 

ders  are  bona  tide  unfilled  and  uncancelled  orders;  that  there  are  no  liens 
or  incumbrances  upon  said  proiH^rtles  now  outstuudiug,  or  claims,  debts,  or 
liabilities  due  and  owing  by  tiie  parties  of  the  first  part  which  are  a  lien  or 
incumbrance  upon  the  property  this  day  transferred  and  as.signed  to  the  party 
of  the  second  part.  And  the  ijarties  of  the  lirst  part,  for  a  valuable  consid- 
eration to  them  paid,  do  hereby  covenant  and  agree  not  to  engage  or  compete 
In  tile  manufacture  or  sale  of  hardware  sj)e<-IaUlcs  in  the  <lty  of  BufTiiln,  X. 
i..,  tot  a  period  of  ten  years  from  the  date  hereof.  And  the  parties  of  the 
first  part  do  hereby  covenant  and  agree  that  the  second  party  shall  not  be 
liable  for  any  acts  or  oml.sslons  of  the  Monarcii  Ilnrdware  Co.,  Its  owners,  em- 
ployes, or  agentii,  prior  to  the  date  of  these  presents. 

**ln  witness  whereof;  the  parties  hereto  have  hereunto  set  their  hands  and 
seals  this  1st  day  Of  April,  In  the  year  of  our  Ixird.  One  Thousand  Nine  Hun- 
dred and  Seven.  L^iguedJ      Edith  K.  Parr.      [L.  S.| 

*'Frank  E.  Parr.  [L,  S.] 
•^Arthur  O.  Fries.  [L.  SJ 

^'Witnesses:   A.  Q.  Bartbolomew." 

At  the  same  time  and  on  the  same  day  the  plaintiff  and  the  defend- 
ant Frank  Parr  entered  into  a  separate  and  additional  agreement,  viz. : 

"ALTecnicnt  made  at  liuffalo,  N.  Y..  this  1st  day  of  Arail.  1007,  by  and  be- 
twrt  u  Artliur  C.  Fries,  jtarty  of  the  lirst  imrt,  and  1  rank  Tarr,  party  of  the 
second  part,  both  reskliiiK  In  said  city: 

"Whereas,  the  party  of  the  tlrst  part  lias  purchased  the  hardware  specialty 
business  conducted  under  the  name  of  the  Monarch  Hardware  Company; 

"And  whereas,  the  second  party  desires  to  <>iiter  the  emplo3rment  of  the- 
first  party  In  coiinoftlon  with  the  conduct  of  siiid  luislness: 

*'.Now,  this  indenture  wituesseth,  for  and  in  consideration  of  the  mutual 
promises  and  agreements  herein  contained,  and  for  other  good  and  valuable- 
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considorntions  hnd  and  reoelved.  tbe  parties  heroto  do  agrae  for  and  tdth 

each  other  as  follows: 
'^Vlrst  9be  first  partj  betvby  anploys  and  tbe  second  party  berebj  agrees 

to  work  for  first  party  at  and  upon  the  ninnufncture  of  hardware  spednltios 
for  a  term  of  one  year,  unless  terminated  sooner,  for  the  salary  of  fifteen 
dollars  (fl6>  per  we^  payable  ont  of  the  profits  of  said  business.  At  tbe 
end  of  onch  six  months'  continuous  employment  a  balance  is  to  be  stniok. 
and  a  further  bonus  or  salary  for  faitbfol  services  shall  be  paid  second 
party,  eonsisting  of  ooe-balf  tbe  aetnal  cash  net  profits  acemlng  by  and 
through  said  business. 

"iSetcond.  The  second  party  shall  in  no  way  or  manner  obligate  the  first 
psrty  or  said  business  In  or  upon  any  contract,  pnrcbasSb  sale,  lease,  or 
pledge;  the  entire  finnnriai  management  of  said  boSlness  to  be  the  sole 
care  and  charge  of  first  party. 

'Tlilrd.  Tbe  tent  of  tiie  portion  ot  prendses  No.  880  Waabington  St.  Bnf> 
lUo,  N.  Y.,  to  be  occupied  by  snid  hardware  business,  shall  be  flxe<l  at  $10.00 
per  moQtiu  iSaid  rent  and  any  advances  for  tools,  machinery,  labor,  or  ma- 
terials sball  ba  a  charge  against  tbe  receipts  of  said  business  and  iriiall  be- 
pald  before  any  pcofits  are  reckoned  or  distributed. 

"Fourth.  The  second  party  agrees  to  be  temperate  in  habits  and  diligent 
In  his  work  during  the  continuance  of  this  agreement,  and  hereby  agrees  to^ 
forfeit  all  rights  which  have  accrued  or  may  accrue  hereunder,  in  the  event 
he  be<-omes  Intemperate  or  intoxicated  or  negligent  and  careless  while  in  the 
employ  of  first  party. 

"Fifth.  The  second  party  agrees  to  engage  in  no  other  business  or  occupa- 
tion during  the  continuance  of  this  agreement,  and  agrees  to  give  to  tbe- 
ttrst  party  any  Ideas  or  Inventions  and  benefits  hereunder  in  said  hardware- 
business  wlilch  he  may  originate  or  develop  or  use  during  .said  period. 

"in  witness  whereof,  the  parties  have  hereunto  set  their  hands  and  seals 
on  tbe  day  and  year  first  above  mentioned. 

n»tgned]  Arthur  G.  Fttos.  [L.  S.] 

'Trank  Parr.        [L.  &J" 

The  plaintiff  did  take  the  business  and  advance  money  for  its  carry- 
ing on,  and  the  defendant  Parr  continued  to  work  for  him  in  manu- 
facturing the  articles  in  question  for  about  18  months.  He  then  left, 
and  in  the  name  of  his  wife,  his  codefendant,  estabhshed  a  separate 
business,  and  proceeded  to  make  and  sell  in  a  small  way  the  same  arti- 
cles, in  connection^  however,  with  a  "molasses  gate/'  an  entirely  new 
article  not  manufactured  before,  which  constitutes  the  bulk  of  the 
business  done.  The  defendant  Frank  Parr  bas  since  acquired  and  con- 
ducts this  business  and  is  solely  interested  in  it. 

This  action  is  brought  to  restrain  the  defendant  from  engaging,  or 
competing  with  the  plaintiff,  in  the  manufacture  or  sale  of  hardware 
Specialties  for  the  period  of  10  years  from  the  date  of  the  bill  of  sale 
of  April  1,  1907.  The  entire  question  presented  is  whether  the  agree- 
ment of  April  1,  1907,  so  far  as  it  limits  the  defendant's  business  ac- 
tivities, is  enforceable. 

[1J  An  examination  of  the  first  of  these  agreements  shows  lliat  it 
is  simply  a  bill  of  sale  of  the  business  in  question.  The  plaintiff,  Fries, 
does  not  agree,  on  his  part,  to  do  a  single  thing.  He  agrees  to  advance 
no  moneys.  He  does  not  agree  to  continue  the  business  for  a  day. 
So  far  as  Fries  is  concerned,  he  simply  acquired,  by  virtue  of  the  bill 
of  sale,  title  to  such  property  and  orders  as  the  defendant  had.  The 
evidence  shows  that  the  property  transferred  was  worth  from  $75  to 
$100,  and  that  Fries  did  not  pay  a  cent  for  this  transfer.   So  far 


Digitized  by  Google 


224 


13D  NEW  YORK  SUPPLEMENT 


(Sup.  Ct 


as  this  instrument  and  agreement  is  concerned,  there  was  no  mutuality 
— no  consideration  to  supj)nrt  the  promise  and  agreement  on  the  part 
of  the  defendant  not  to  enga^^e  in  business  ag'ain  for  ten  years.  If 
llie  lirst  agreement  were  tlie  only  one  between  the  parties,  the  con- 
tract prohibiting  the  defendant  from  again  engaging  in  business  must, 
from  necessity,  fail  for  want  of  mutuality. 

[2]  Having  obtained  by  the  bill  of  sale  the  defendant's  business, 
the  plaintiff,  however,  by  a  separate  instniment,  reciting  that  he  had 
acquired  the  defendant's  business,  agreed  to  employ  the  tlefendant 
Frank  Tarr  for  the  term  of  one  year  at  a  stated  weekly  salary,  and 
an  interest  in  the  profits  earned.  Parr  on  his  part  agreed,  during  his 
employment,  to  engage  in  no  other  business  or  occupation.  The  very 
most  that  can  he  claimed  for  these  two  instruments  on  the  part  of 
the  plaintiff  is  that  they  arc  to  ])e  regarded  as  parts  of  one  agreement, 
and  one  the  consideration  for  the  other.  VVc  shall  so  regard  these 
agreements,  and  they  amount  to  this:  That  in  consideration  of  the 
employment  of  the  defendant  Frank  Parr  for  one  year,  both  defend- 
ants promised  and  agreed  not  to  engage  in  the  manufacture  of  hard- 
ware specialties  for  10  years.  The  agreement  as  framed  forbids  that 
they  "engage  or  compete  in  the  manufacture  or  sale  of  hardware 
specialties  in  the  city  of  Buffalo  for  a  period  of  ten  years."  The  pro- 
hibition is  in  terms  so  broad  that  it  covers  every  kind  of  hardware 
specialties,  whether  the  articles  manufactured  and  sold  compete  with 
the  plaintiff  or  not. 

The  plaintiff,  however,  only  asks  on  this  trial  for  an  injunction  as 
to  the  particular  articles  manufactured  at  the  time  of  the  making  of 
the  bill  of  sale.  The  validity  and  enforceability  of  the  contract,  how- 
ever, must  be  judged  by  tlie  provisions  as  written,  and  not  by  the 
concessions  of  one  of  the  parties  to  it.  Studying  its  provisions  in  the 
light  of  the  circumstances  of  the  case,  we  are  impressed  with  the  view 
that  it  is  a  harsh  and  oppressive  contract.  The  agreement  to  employ 
for  a  year  is  no  adequate  consideration  for  an  agreement  not  to  engage 
in  the  same  business,  for  10  years,  especially  when  coupled  with  no 
other  obligations  on  the  part  of  plaintiff  to  prosecute  the  i)usiness  in 
any  way  for  the  benefit  of  the  defendants,  or  either  of  them,  or  to 
advance  money  in  the  business,  especially  where  nothing  was  in  fact 
paid  as  a  consideration  for.  its  transfer.  It  is  no  legal  answer  to  say 
that  plaintiff  has  in  fact  invested  nearly  $1,000  in  the  enterprise.  The 
test  is  what  duties  and  obligations  tiie  written  agreements  imposed.  It 
seems  to  the  court  that  it  would  be  harsh  and  inequitable  to  tie  the 
hands  of  the  defendants  under  such  circumstances.  It  is  a  rule  that 
contracts  unfair  and  oppressive  to  one  of  the  parties  will  not  be 
enforced  against  him  by  injunction.  Joyce  on  Injunctions,  §  435,  cit- 
ing Pullman  Car  Co.  v.  Missouri  R.  R.  Co.  (C.  C.)  55  Fed.  138;  Mar- 
ble Co.  v.  Ripley,  10  Wall.  330.  19  L.  Ed.  955;  Oil  Creek  Co.  v.  At- 
lantic  R.  R.  Co..  57  Pa.  65;  Backus'  Api)eal,  58  Pa.  1.%. 

[3]  Especially  must  this  be  true  in  contracts  of  this  particular  char- 
acter, providing  for  restrictions  upon  the  business  activities  of  one  of 
the  parties  to  it.  It  is  well  imderstood  that  the  courts  look  with  dis- 
favor on  agreements  of  this  kind.  Originally  all  contracts  in  restraint 
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of  trade  were  deemied  iUegal  and  void  on  ground  of  public  policy. 
Subsequently  the  rule  was  somewhat  relaxed,  where  the  restrictions 

were  limited  as  to  time  and  territory,  and  it  became  necessary  to  uphoTd 
such  agreements  in  order  that  the  purchaser  of  a  going  business,  who 
had  acquired  it,  together  with  the  good  will,  for  a  good  and  sufficient 
connderation,  might  get  the  benefit  of  his  bargain.  Such  are  the  cases 
of  Diamond  Match  Co.  v.  Roeber.  106  N.  Y.  473.  13  N.  K.  419,  60 
Am.  Rep.  464;  Curtis  v.  Gokev,  68  N.  Y.  300;  Wood  v.  Whitehead 
Bros..  165  X.  Y.  545,  59  N.  E.'357;  Droadbookes  v.  Tollcs,  114  App. 
Div.  646,  99  N.  Y.  Supp.  996.  Here,  however,  the  plaintiff  in  fact 
paid  nothing,  and  agreed  to  pay  nothing.  He  never  in  terms  obh'gated 
himself  to  the  extent  of  one  penny  for  the  business  or  the  good  will. 
He  acquired  what  there  was  to  it,  without  advancing  a  cent  to  the  de- 
fendants for  it.  All  that  can  he  claimed  in  any  event  was  that  by  the 
second  agreement  he  promised  to  employ  the  defendant  Frank  Parr 
for  a  year,  and  no  longer. 

To  enforce  by  injunction  an  agreement  against  again  engaging  in 
business  under  these  circumstances  would  be  going,  we  think,  a  step 
further  than  the  courts  have  heretofore  gone,  and  we  are  not  disposed 
to  exercise  the  injunctive  powers  of  the  court  in  this  case,  where  we 
feel  that  it  would  work  not  only  hardship  and  injustice  toward  tiie  de- 
fendant, but  would  deprive  the  public  of  the  benefit  of  the  defendant's 
labor  and  enterprise.  The  courts  refuse  to  enforce  such  improvident 
agreements,  not  so  much  out  of  consideration  of  the  parties  themselves, 
perhaps,  as  from  considerations  of  public  policy  and  the  interests  of 
the  public  itself,  which  is  interested  in  the  labor,  enterprise,  and  busi- 
ness activities  of  its  citizens. 

[4]  These  reasons  become  all  the  stronger  and  controlling  when  we 
come  to  consider  the  other  facts  and  circumstances  of  this  case.  The 
second  agreement,  by  which  the  plainiilY  contracted  to  employ  the  de- 
fendant Frank  Parr,  among  other  things,  provided  as  follows : 

"Jilrst.  The  Urst  yartjr  hereby  employs  and  the  second  party  hereby  agrees 
to  work  for  lint  party  at  and  upon  the  mannfnetnre  of  hardware  speelnlties 

for  a  term  of  one  year,  unless  sooner  tonniiKi tfd,  for  tlio  snlary  of  fifrroii 
dollars  (4^15)  per  week,  payable  out  of  tlio  profits  of  said  business.  At  the 
end  of  each  tfx  months*  eontinuons  employment  a  balance  Is  to  be  stmek, 
and  a  further  bonus  or  snlary  for  faithful  services  shnll  ho  pnid  se'  ond  ]iar- 
ty,  oonaUdng  of  one-half  the  aetual  cash  net  profits  accruing  by  and  through 
■aid  boslness.** 

The  evidence  tends  to  show,  and  seems  to  be  undisputed,  that  the 
business  prospered,  so  long,  at  least,  as  Parr  was  employed  in  it.  At 
least,  it  shows  that  profits  were  made,  althouf^h  the  amount  or  extent 
of  such  profits  remain  undisclosed.  The  evidence  also  shows  that  these 
'Tofitv  were  not  represented,  to  any  extent,  at  least,  by  cash  on  hand, 
but  were  invested,  and  represented  by  material,  stock,  and  machinery  on 
hand,  and  accounts  owing.  The  evidence  also  shows  that  the  defendant 
Fraak  Fm,  at  different  times,  asked  the  plaintiflF  for  a  statement  of 
the  o(»idition  of  the  business,  to  the  end  that  he  might  be  paid  his 
share  of  the  profits;  that  the  plaintiff  never  furnished  him  with  any 
such  statement,  putting  hiin  off  for  one  reason  or  another,  contending, 
among  other  things,  that  he  was  unable  to  furnish  it  until  proper  in- 
139N.Y  S.— 15 
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ventories  had  been  completed,  and  referred  the  defendant  to  the  books,. 

saying  he  was  at  liberty  to  inspect  them  for  himsdf»  although  the  de- 
fendant Frank  Parr  testifies  the  plaintiff  refused  to  permit  him  to  have 
an  accountant  go  over  them  for  him.  The  defendant  disclaimed  anv 
knowledge  of  bookkeeping  which  would  enable  him  to  understand  tiie 
books. 

The  plaintiff  contends  that  by  the  terms  of  the  agfreement  he  was  not 
required  to  pay  the  defendant  Frank  Parr  any  share  of  the  profits,  un- 
less there  was  cash  on  hand  with  which  to  make  the  payment,  and  that 
at  no  time  during  his  employment  did  such  a  condition  exist;  but  that, 
on  the  contrary,  the  demands  of  the  business  required  constant  ad- 
vances by  him,  and  therefore  he  was  guilty  of  no  breach  of  the  agree- 
ment on  his  part,  either  by  failure  to  striloe  a  balance,  furnish  a  state- 
ment, or  pay  any  profits.  It  must  be  conceded  the  agreement  might 
have  been  more  explicit.  Nevertheless,  T  am  of  the  opinion  that  it  was 
the  duty  of  the  plaintiff  every  six  months  to  strike  a  balance,  ascertain 
the  prohts,  and  advise  the  defendant  of  the  result.  The  business  was 
the  plaintiff's.  The  defendant  Parr  was  not  his  partner.  He  only  had 
the  right  to  share  in  profits  by  way  of  compensation,  for  services.  The 
books  were  kept  by  the  plaintiff,  or  by  his  bookkeeper,  not  by  the  de- 
fendant. When,  therefore,  the  agreement  provided  that  a  balance 
should  be  struck  every  six  months,  and  one-half  the  profits  paid  Parr 
as  '  a  further  bonus  or  salary  for  services,"  the  only  fair  inference  is 
that  the  plaintiff  was  to  strike  and  ascertain  the  balance  and  profits^ 
This  he  never  did,  and  in  this  he  failed  to  keep  his  agreement  with  the 
defendant  Frank  Parr. 

We  think  he  also  was  in  default  in  not  paying  Parr  each  six  months 
one-half  the  profits,  and  that  the  contention  that  this  one-half  of  the 
profits  was  only  to  be  paid  from  cash  in  hand  is  not  tenable.  The 
words  "cash  net  profits,'*  we  think,  should  be  construed  in  the  light  of 
all  the  circumstances  of  the  case.  Hie  third  clause  of  the  contract 
specifics  how  the  profits  are  to  be  ascertained  before  distribution.  It 
was  the  evident  intention  of  the  parlies  that  the  distribution  should  he 
made  every  six  months;  otherwise,  it  would  have  been  within  the 
power  of  the  plaintiff  to  have  indefinitely  postponed  any  distribution 
whatever,  by  simply  keeping  the  money  received  invested  in  stock,  ma- 
chinery, and  other  things.  He  might  have  expanded  the  business  to 
thonsanris  of  dollars,  representing  all  profit?,  in  fact,  without  being  in- 
ready  funds  at  any  particular  time.  We  cannot  believe  that  the  parties 
to  the  agreement  contemplated  the  deferring  of  any  distribution  to  any 
such  extent.  It  would  seem  that  they  must  have  used  the  words  "actual 
cash  net  profits"  in  the  sense  "net  profits"  at  their  actual  "cash'*  valua- 
ti"n.  where  the  increase  of  the  business  was  represented  by  assets, 
whether  invested  in  stock,  machinery,  or  outstanding  accounts.  That 
is,  in  our  opinion,  the  only  possible  working  interpretation  which  can 
be  ^iven  this  language.  If  we  are  correct  in  these  views,  then  tlie 
plamtiff  has  failed  to  live  up  to  the  terms  of  his  agreement  with  Parr, 
either  as  to  ascertaining  balances  or  distributing  profits. 

[5]  Being  in  default  in  these  respects,  can  he  come  into  equity  and 
ask  this  court  to  enjoin  the  defendant  for  an  alleged  violatk>n  of  the 
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agreement  on  his  part  not  to  engage,  or  compete  with  the  plaintiff,  in 
a  like  business?  We  think  not,  upon  the  commonest  principles  of  law 
and  equity.  N.  Y.  Chemical  Co.  v.  Ilalleck  (Com.  PI.)  15  N.  Y.  Supp. 
517;  Hill  V.  Haberkorn,  0  X.  Y.  Supp.  474t;  Rubber  Tip  Pencil  Co. 
V.  Hovey,  9  Abb.  Prac.  (N.  S.)  74.  We  think  the  defendant  Frank 
P^rr  was  justified  in  abandoning  the  employment  of  the  plaintiff  and 
Startinjj  an  enterprise  of  his  own. 

[8j  it  further  appears  from  the  evidence  that  the  defendants  not 
only  started  the  business  complained  of,  but  continued  it  for  two  years 
before  the  plaintiff  complained  of  their  acts  or  took  leg^al  proceedings 
to  enjoin  them,  and  that  during  the  two  ^rears  the  plaintiff  was  fully 
advised  of  what  the  defendants  were  doing  and  entered  no  protest 
acainst  it.  In  the  meantime  the  defendants  have  built  up  for  them- 
selves quite  a  successful  and  profitable  busin'ess.  We  think  the  plaintiff 
has  slept  on  his  rights,  if  he  had  any,  and  that  he  was  called  on  to  act 
promptly,  and  could  not  delay  proceedings  without  being  charged  with 
the  consequences  of  his  laches. 

The  plaintiff's  complaint  should  be  di'^misscd.  with  costs.  Let  find- 
ings be  prepared  in  accordance  with  the  views  above  expressed. 


(Tb  Misc.  Bep.  &40.) 

LBDDT  T.  CABLET. 
.(Supreme  Court,  Trial  Term,  Kings  County.  December  21,  1912.> 

L  Tbial  (I  105*) — MoTiow  FOB  NoNBCiT— Evidence— CoNsmERATiow, 

The  court,  on  motion  for  nonsuit  at  the  oloso  of  plaint  iff  s  case,  ranst 
give  to  plaintiff  the  most  favorable  inferences  which  the  facts  proved,  as- 
sumed to  be  tme^  will  imOff, 

(Ed.  Not&— For  other  caaea,  aee  Trial,  Cent  Dig:  H  818, 874;  Dee.  Dig. 
|16&*1 

2.  Master  and  Servant  (§  103*) — Injubt  VO  SBBTAin^BLIQAnoir  OV  Mas- 

liiu— Safe  1'i.ace  to  Wokk. 

Where  an  euiployf^  prepares  his  own  place  in  which  to  do  bto  work,  the 
employer  Is  not  lialile  for  Injuries  resulting  from  the  danircrous  character 
Of  the  place,  because  he  is  under  no  duty  to  provide  the  employ^  with  a 
■afie  place. 

[Ed.  Note  —I  or  other  caiM,  see  Master  and  Serrant,  Cent  Dig.  1 175: 
Dec  Dig.  1 10a.*J 

3.  Master  asd  Servant  f§  106*)— Iimvbt  TO  Sbbtabt— OBUOATIon  or  Mastsb 

—Safe  Place  to  Wobk. 
Where  a  place  in  wtddk  an  employ^  is  to  work  is  prepared  by  a  fellow 

employ^,  and  the  prepress  of  the  work  creates  a  flanper.  and  the  einployC-s 
are  engaged  in  the  prosecution  of  the  same  enterprise,  the  employer  is 
not  liable  for  injuries  to  the  employe  resulting  from  the  duigerous  4^rac- 
ter  of  the  place,  because  the  employer  is  umtor  no  duty  to  use  reasonable 
care  to  provide  a  safe  place. 

(Bd.  Note.— For  other  cases,  see  Master  and  Servant  Cent  Dig.  U  875- 

378.  4S6-4SS ;  Dec.  Dig.  S  196.*] 
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4.  Mastbb  AMD  Servant  (|  ino*)-  ri;r.T.o\v  Skrvants  '  Wno  Ani:. 

One  set  of  employes  preparing  aud  and  finisliiug  a  trencli  for  the  laying 
Of  sewer  pipe  are  not  fellow  senrants  of  employ^  srat  into  tbe  trench  to 
lay  the  pipe. 

£Ed.  Note.— For  other  caBes*  see  Mastw  aud  Servant,  Cent  Dig.  i  491 ; 
Dec.  Dig.  f  199.*] 

5.  Masteb  and  Servant  ({  lis*) — Injubt  to  Servant— Neolioexce—Safk 

PXACB  TO  WOBK. 

Wliere  nn  einploy<i  to  dig  a  sewer  trench  and  lay  the  pipe  completed  the 
trench  and  then  asked  the  employer  to  have  It  shored  up,  but  the  employer, 
with  knowledge  of  the  conditions  from  personal  observation  and  from  the 
employe's  statements,  refused  to  grant  the  request,  and  directed  the  em- 
ploy6  to  lay  the  pipe,  without  having  the  trench  shored  up,  the  rule  that 
an  employer  most  use  reasonable  care  to  provide  a  safe  place  In  which  to 
work  applied,  and  he  was  llnl)le  for  the  death  of  the  employ^  caused  by 
the  caving  in  of  the  trench  while  laying  the  pipe,  provided  the  employ6 
did  not  assome  the  risk  and  was  not  gidlty  of  contributory  negilgeiiee. 

[Ed.  Note  —For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  1T7, 
202,  209 ;  Dec.  Dig.  |  118.*] 

0,  Master  and  Servant  (|  217*) — Injury  to  Sf.rvant— Assumption  of  Risk. 
An  employe  who  continues  his  work  with  knowledge  of  a  danger  as- 
-  sumes  the  risk. 

[IM.  Note.— For  other  cases,  See  Master  and  Servant,  Cent  Dig.  U  074- 

G0<.) ;  Dec.  Dig.  §  217.*] 
7.  Masteb  and  Sbbvant  (i  266*)-— Injubt  to  Sbbvant— AssuJiPTiON  or  Risk— 

BVBDBH  OV  FlOOF. 

The  burden  of  proving  that  au'employ^  assumed  a  risk  is  on  the  em- 
ployer. 

[Ed.  Note. — For  other  cases,  see  Master  aud  Servant,  Cent.  Dig:  fH'STh' 
008,965;  Dee.  Dig.  1 286.*] 

&  Masteb  ano  Sebvaut  (|  280*)— Irjubt  to  Sbbvawv— AssuBAiron  or  Saikr 

BY  Masver— Evidence. 

In  an  action  for  the  death  of  an  employ^  digging  a  sewer  trench  and 
laying  pipe,  caused  by  the  caving  In  of  the  trench  while  laying  pipe,  evi' 

dence  held  to  justify  a  finding  that  the  employer  ordered  the  emploj-^  to 
lay  the  pipe  without  shoring  the  trench  and  assured  hiui  that  it  was  safe 
to  do  so. 

[Ed.  N<  to  — For  other  oases,  806  Master  and  Servant,  Cent  Dig.  H  081- 

986;  Dec.  Dig.  §  280.*] 

9.  Master  and  Servant  (J  220*) — Injury  to  Servant^Absurances  or  Safk- 

TT  BT  H^tfTBB— BrVBCT. 

Where  an  employ^  has  equal  knowledge  of  a  danger  with  the  employer, 
the  latter's  assurance  of  safety  will  not  relieve  the  employ^  of  the  assump* 
tlon  of  risk;  but  where  tbe  employer  has  superior  knowledge  on  which 
the  C!iii)Ioy(i  Is  entitled  to  rely,  nn  assuranee  of  safety  may  Justify  the 
employ^  in  undertaking  the  work  without  absumiug  the  risk,  unless  the 
danger  Is  so  imminent  as  to  prevent  a  reasonably  prudent  man  from  risk- 
ing It 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  iS  625- 
te7,  641,  644-647;  Dec.  Dig.  {  220.*] 

10.  Master  and  Servaptf  (|  288*)— Injury  to  Servant— Absumfton  or  Risk 
— QuEsnoir  FOB  Jury. 

Where  nn  employ*''  enj^aged  in  laying  a  sewer  was  assured  by  bis  em- 
ployer, who  was  presented  aud  directed  the  work,  that  it  was  unnecessary 
to  sbore  up  tbe  trench  because  tbe  work  of  laying  tbe  pipe  would  take 
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only  a  .short  time,  tlie  employ^,  relying  on  the  assiinuioe,  did  not  assume 
as  a  matter  ef  law,  the  risk  of  tim  trendi  caying  In. 
[Kd.  Note  — For  other  casQS,  sea  Uuter  and  Servant,  Cent  Dig.  |i  106fr- 

lONS;  Doc.  Dig.  §  2SS.*1 

11.  iLvsTEB  AND  Sep.vant  (f  2S0*) — Injuby  to  Sebvant— Contbibutobt  Neo- 
UGEXCE — Question  fob  Jdbt. 

The  enii>ioy6  roiyiD?  on  the  assosanoe  was  not  goiltjr  as  a  matter  of  law 
of  contributory  negligence. 

(Ed.  Nota— IV>r  other  cases,  see  Mftster  and  Servant,  Gent  Dig.  f|  1060, 
1090, 1000-1132;  Dec.  Dig.  |  280.*] 

12.  Masteb  and  Servant  (§  220*) — Injury  to  Servant— Assumption  of  Risk. 

Tho  courts  should  confine  the  doctrine  of  assumption  of  risk  of  obvious 
dunuers  within  as  narrow  limits  as  possible  without  resorting  to  Judicial 
legislation,  and  an  employf'  wHl  not  bo  deemed  to  have  waived  tlie  per- 
formance by  the  employer  of  a  common-law  duty,  merely  because  he  has 
some  knowledge  of  tho  danger,  where  he  has  received  the  assurance  of  the 
employer  that  the  place  is  safe,  unless  his  knowledge  and  appreciation  of 
the  danger  are  equal  to  that  of  the  employer. 

TEd.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig,  H  62&- 
637.  641,  6Mr647;  Dec.  Dig.  1 220.*] 

Action  by  Bridget  Leddy,  as  administratrix  of  James  Leddy,  de- 
ceased, against  Edward  Carley.  On  motion  by  plaintiff  for  a  new  trial 
on  the  minutes,  after  a  dismissal  of  the  complaint  at  the  close  of  plain- 
tiff's evidence.  Ciranted. 

Tames  P.  Kohler,  of  Brooklyn,  for  plaintiff. 

Elliot,  Jones  &  Fanning,  of  Brooklyn,  for  defendant. 

BENEDICT,  J.  This  action  is  a  common-law  action  for  negligence 
c'aimed  to  have  resulted  in  the  death  of  plaintiff's  intestate,  who  was 
i'l  the  employ  of  the  defendant  at  the  time  of  the  accident  which  caused 
his  death.  The  proof  was,  in  suhstance,  that  plaintiff's  intestate,  James 
Leddy,  was  employed  by  defendant,  who  was  in  the  plumbing  business 
in  the  borough  of  Brooklyn,  and  that,  on  July  6,  1911,  James  Leddy 
was  engaged  in  the  course  of  his  employment  in  laying  a  connecting 
drain  from  the  sewer  in  Milton  street  to  a  dwelling.  Tames  Leddy's 
son,  John  M.  I.eddy,  was  assisting  him.  They  made  the  excavation, 
a  trench  about  12  feet  deep  at  its  greatest  depth,  and  from  1  to  2  feet 
wide  at  top  and  bottom.  The  character  of  the  soil  was,  generally 
speaking,  a  friable  sandy  soil  with  some  loose  stones  in  it.  In  addition 
to  digfg:ing  this  trench  up  to  the  sidewalk,  they  tunneled  part  way  under 
the  sidewalk.  While  working  in  this  part  of  the  excavation,  the  earth 
caved  in,  and  a  boulder  struck  James  ileddy,  who  then  was  lying  prone 
at  the  bottom  of  the  trench,  and  that  blow  or  suffocation  from  the 
smothering  sand,  or  both  combined,  had  caused  his  death  by  the  time 
his  body  was  taken  out. 

The  excavation  had  been  finished  about  12  o'clock,  and  the  accident 
occurred  after  James  Teddy  and  his  son  had  returned  from  dinner, 
and  while  they  were  engaged  in  putting  in  the  pipe.  There  was  evi- 
dence that  when  fhe  work  of  excavation  was  finished,  or  nearly  finished, 
James  Leddy  had  told  Carley  that  the  trench  ought  to  be  shored  up, 
tha^  Uie  bank  was  caving  in  and  falling  on  him,  that  Carley  replied  that 
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it  was  not  necessary,  that  there  were  only  a  couple  of  lengths  of  jMpe 
to  be  put  in,  and  that  then  they  would  fill  it  up.  There  was  also  evi- 
dence that  Carley  had  planks  at  his  shop,  whidi  was  near  by,  suitable 

for  si  oring.  and  that  during^  a  part  of  the  time,  at  least,  while  the  ex- 
cavation was  bcinp  made,  Carley  was  present  superintending,  or,  at 
any  rate,  supervising  the  work,  and  that  he  was  present  at  the  time 
of  the  accident.  James  Leddy  was  57  years  of  age  and  was  an  ex- 
perienced man  in  that  sort  of  work.  At  the  close  of  plaintiff's  evidence 
defendant's  motion  for  a  nonsuit  was  granted. 

[1]  Under  vveli-estal)lished  rules  the  plaintiff  was  entitled  to  the 
most  favorable  inferences  in  support  of  his  cause  of  action  which  the 
facts  proved,  if  assumed  to  be  true,  would  justify. 

[2-4]  The  decedent  himself  prepared  the  trench,  and  hence  there 
could  be  no  recovery  but  for  the  fact  that  he  complained  to  the  defend- 
ant of  the  danger  of  a  cave-in,  and  requested  that  the  trench  be  shored 
up,  which  request  defendant  refused,  assuring  decedent  that  it  was  not 
necessary.  The  general  rule  is  that,  where  the  servant  prepares  his 
own  place  in  which  to  do  his  work,  the  master  is  not  liable  for  any  in- 
juries resulting  from  the  dangerous  character  of  such  place,  or,  in 
other  wordsi  that  the  rule  requiring  the  master  to  use  reasonable  care 
to  provide  his  servant  with  a  safe  place  in  which  to  work  does  not  ap- 
ply in  such  cases,  and  a  similar  rule  applies  where  the  place  is  prepared 
by  the  fe'low  servants  of  the  injured  employe,  if  the  progress  of  the 
work  itself  creates  the  danger,  and  all  are  engaged  in  the  prosecution 
of  the  same  enterprise.  Citrone  v.  O'Rourke  Engineering  Const.  Co., 
188  N.  Y.  339,  80  N.  £.  1092, 19  L.  R.  A.  (N.  S.)  340;  Mullin  v.  Gen- 
esee  "El.  L.  P.  &  G.  Co.,  202  N.  Y.  275,  95  N.  E.  689.  Where,  however, 
one  set  of  servants  prepares  and  finishes  a  trench  for  the  laying  of 
pipe,  they  are  not  fellow  servants  of  those  afterward  sent  into  the 
trench  to  lay  the  pipe.  Kranz  v.  Long  Island  Ry.  Co.,  123  N.  Y.  1,  25 
N.  E.  206.  20  Am.  St.  Rep.  716;  Schmit  v.  Gillen,  41  App.  Div.  302, 
58  N.  Y.  Supp.  458. 

{€]  That  the  decedent  in  the  case  at  bar,  when  the  trench  was  com- 
plete or  substantially. comi)lctc.  a<kcd  the  defendant  to  have  it  shored 
up.  and  that  the  defendant  knowing  the  condition  of  the  trench,  both 
fmni  decedent's  statement  and  from  having  been,  personally  present, 
refused  to  grant  this  request  and  in  substance  directed  decedent  to  lay 
the  pipe  therein  without  having  it  shored  up — ^these  facts,  in  my  opin- 
ion, serve  to  take  this  case  out  of  the  rule  announced  in  the  Citrone  and 
Mullin  Ca'ses.  supra,  and  to  leave  the  wav  open  for  the  application  of 
the  rule  that  the  master  must  use  reasonable  care  to  provide  his  servant 
with  a  safe  place  in  which  to  work.  These  facts  placed  the  master  in 
practically  the  same  position  as  if  the  decedent  had  had  nothing  to  do 
with  preparing  the  trench,  and  so  bring  the  case  within  the  doctrine  of 
Kranz  v.  Long  Island  Ry.  Co.,  supra,  and  Schmit  v.  Gillen,  SUpra,  See* 
also.  Stuber  v.  McEntee,  142  N.  Y.  200,  36  N.  E.  878. 

[8,  7]  It  still  remains,  however,  to  consider  the  question  whether  the 
dece  lent  assumed  the  risk  of  injury,  or  was  guilty  of  contributory 
negligence,  because  he  knew  of  the  danger.  The  only  evidence  intro- 
duced by  the  plaintiff  to  take  the  case  out  of  the  doctrine  of  the  many 
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authorities  holding  that  an  employe,  who  continues  his  work  with 
knowledge  of  the  danger,  assumes  the  risk  or  is  guilty  of  contributory 
negligence,  was  the  interview  between  the  decedent  and  defendant  al- 
ready referred  to.  But  so  far  as  the  question  of  assumption  of  risk  is 
con  crned  it  must  be  remembered  that  the  burden  of  proof  was  on  the 
defendant  (Dowd  v.  N.  Y.  O.  &  W.  R.  Co.,  170  N.  Y.  459.  63  N.  E. 
541 ;  Jenks  v.  Thompson,  179  N.  Y.  20.  71  N.  E.  266),  and  this  case 
I  regard  as  a  case  involving  the  question  of  assumption  of  risk  rather 
than  the  question  of  oontributoiy  negligence,  although  some  of  the 
cases  to  which  I  AzM  refer  use  the  latter  term  appareimy  interchange- 
ably with  assumption  of  risk. 

[8]  The  witness  John  M.  Lcddy  testified  as  follows: 

"He  (decedent)  told  Carley  that  tbe  bank  was  caving  In  and  was  fftlling  In 
■on  htm;  and  tben  be  asked  CStrtey  was  be  solmr  to  sbora  up  the  bank,  and 

iJarley  answered — that  Is  all  he  said.    And  Carloy  answered  him  bnrk  that 
It  was  not  necessary,  'Yea  only  got  a  couple  more  lengths  of  pipe  to  put  In,  - 
and  then  we  will  fin  It  in.*** 

The  witness  Gleason  also  testified  to  the  same  conversation,  as  fol- 
lows : 

**1  heard  Leddy  say  to  Carloy:  'Bos».  do  you  think  It  will  be  all  rij^t  to 
Shore  that  up?'  And  he  says:  'Go  ahead,  Jimmy,  I  dont  think  It  will  bo 
necessary.    There  Is  only  n  couple  of  lengths  to  ro  In.' 

"Q.  Say  that  again  so  the  jury  can  hear  you.  A.  He  says,  *Do  you  think 
'  it  will  be  all  right  to  ibore  this  up?*  And  he  says,  Carley  says:  'No,  I  don't 
think  It  will  be  nooenuj.  We  only  got  a  conple  ot  lengths  to  go  In,  and  then 
we  will  nil  in.' 

This  testimony  would,  I  think,  have  justified  the  jury  in  inferring 
that  the  defendant  ordered  James  Leddy  to  work  in  the  trench  as  it 
was,  and  assured  him  that  it  was  safe  to  do  so;  that  is,  the  jury  might 
have  inferred  that  the  decedent  so  understood  the  defendant,  and  was 
justified  in  so  doing.  We  are  then  brought  to  a  consideration  of  the 
question  whether  an  assurance  of  safety  by  the  master  under  the  cir- 
cumstances of  this  case  would  relieve  the  employe  of  assumption  of 
risk,  or  make  that  question  a  question  for  the  jury  rather  than  for  the 
court 

[I]  While  the  authorities  are  not  wholly  harmonious  on  this  ques- 
tion,  thqr  support  in  general  the  conclusions  ably  stated  by  Shiras,  J., 
in  Haas  v.  Balch,  56  Fed.  984,  6  C.  C.  A.  201,  where,  after  observing 
that  "the  fact  that  the  assurance  of  safety  has  been  given  is  one  to 

be  weighed  in  each  case,"  continued  as  follows: 

*'If,  In  a  given  instance,  the  servant,  being  of  mature  age  and  of  ordinary 
Intelligence,  has  equal  knowlcd^^e  with  the  master  of  the  dangers  to  be  ap- 
prehended, and  he  voluntarily  subJi»ots  hlniself  thereto,  knowln;?  of  tlielr 
existence,  the  mere  fact  that  he  had  received  uu  assurance  that  there  was  no 
risk  to  be  dreaded  or  avoided  might  be  of  little  avail  in  relieving  him  from 
the  charge  of  contributory  ncglifroiH  f.  On  the  other  hand,  if  the  master  or 
his  representative  has  8Ui)erior  knowledge  or  means  of  knowledge  of  a  given 
situation  and  of  its  safety  or  the  eontrary,  and  he  assnres  the  servant  that  he 
can  safely  undertake  a  given  work,  such  an  assurance  may  Justify  the  sen'- 
ant  In  undertaking  the  work  in  reliance  upon  the  superior  knowledge  of  the 
master,  and  without  being  liable  to  the  charge  of  negligence  in  so  doing,  an« 
leu  the  danger.  In  the  langoage  of  the  Soprene  Ooort  In  District  of  Oolnm- 
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Imminent  or  manifest  as  to  prevent  a  reasonably  prudent  man  from  risking 
If" 

In  that  case  plaintiff  was  one  of  a  gang  of  men  engaged  in  grading 
down  a  street ;  it  being  his  duty  to  shovel  dirt  in  cars.  In  so  doing, 
he  was  required  to  go  underneath  an  overhanging  bank.  He  inquired 
of  the  foreman  if  it  was  safe  to  work  there,  and  the  foreman  as- 
.'^ured  him  that  it  was.  Plaintiff  was  injured  by  the  falling  of  the 
bank,  and  it  was  held  that  it  was  for  the  jury  to  say  whether  plain- 
tiff had  assumed  the  risk;  for  the  foreman  had  superior  knowledge, 
on  which  plaintiff  was  entitled  to  rely.  This  decision  is  in  line  with 
authorities  in  mamr  states.  L.  &  H.  R.  Co.  v.  Handley  (Ala.)  56  South. 
539;  Walter  v.  Fisher,  96  111.  App.  590;  Chicago,  etc.,  Coal  Co.  v. 
Moran,  110  111.  App.  664,  affirmed  210  111.  9,  13-14,  71  N.  E.  38 ; 
Keen's  AdmV  v.  Keystone  Crescent  Lumber  Co.  (Ky.)  118  S.  W.  355, 
356;  Halev  v.  Case,  142  Mass.  316,  7  N.  E.  877;  McKee  v.  Tourtel- 
lotte,  167  Mass.  69,  44  N.  E.  1071,  48  L.  R.  A.  542;  Sajiders  v.  N.  Y. 
Central  &  H.  R.  R.  Co.  (Mass.)  98  N.  E.  927;  Bumside  v.  Novelty 
Mfg.  Co.,  121  Mich.  115,  79  N.  W.  1108;  Ducrst  v.  St.  Louis  Stamp- 
ing  Co.,  163  Mo.  607,  614, 621-622,  63  S.  W.  827;  Burkard  v.  Uschen 
&  Sons  Rope  Co.,  217  Mo.  466,  117  S.  W.  35. 

On  the  otlicr  hand,  where  the  servant  has  equal  knowledge  of  the 
danger  with  the  master,  the  latter's  assurance  of  safety  will  not  re- 
lieve the  servant  of  the  assumption  of  risk.  Kenney  v.  Bingham  Cord- 
age Co.,  168  Mass.  278,  47  N.  E.  117;  Toomey  v.  Eureka  Iron  &  Steel 
W  orks,  89  Mich.  249.  50  N.  W.  850;  Rohrabachcr  v.  Woodward,  124 
Mich.  125,  82  N.  W.  797. 

In  New  York  the  authorities  seem  to  be  in  accord  with  the  doctrine 
stated  in  Haas  v.  Balch,  supra.  Thus  in  liawley  v.  Northern  Central 
Railway  Co.,  82  N.  Y.  370,  it  was  held  that  a  locomotive  engi- 
neer was  not  chargeable  with  contributory  negligence  as  matter  of  law 
because  he  knew  that  the  road  was  in  a  defective  condition,  when  he 
had  been  ordered  by  the  defendant  to  run  his  engine  over  it  as  he  did. 
The  court  said : 

"We  niu.st  take  into  account  the  plaintiff's  iwsltion.  His  business  was  that 
of  an  enciiiocr,  and  unless  tie  otn^j-ed  orders  and  ran  his  engine  be  would  bave 
boon  olili^cd  to  abandon  defendant's  service.  Of  onr>  thus  situated  the  law 
.  should  nut  be  too  o\a<  tinf?.  We  must  assume  that  the  othcers  of  defendant, 
wbo  bad  ehar»;o  of  the  road,  and  must  have  known  Its  condition,  deemed  It 
safe;  and  the  plaintilT  had  tho  riiilit  to  roly  .souiowhat  upon  their  jud^nent. 
Other  employes  of  the  road,  and  hundre<ls  of  passengers,  were  daily  trust- 
ing their  lives  upon  tbe  road,  and  on  the  day  of  the  acddoot  be  was  ordered 
to  and  did  prcoj'de  a  pass«»nuer  train.  Uiidor  such  rlrcmnstances,  was  the 
plalulifl:  bound  to  set  up  his  judgment  against  that  of  all  others  and  deter- 
mine  for  himself  that  ttie  road  was  abeolutelj  unsafe  for  the  passage  of  bia 
engine,  and  aimndon  his  jh  ^iiion  as  engliieer,  Of  take  upon  M«ww'f  tbe  risk 
caused  by  defendant's  ne;,'li;4t  uce?" 

In  Daley  v.  Schaaf,  28  Him,  314,  it  appeared  that  plaintiff's  intestate 
was  engaged  with  others  in  carrying  bricks  from  the  street  to  an  eleva- 
tor used  to  convey  them  to  the  upper  floors  of  a  building  under  con- 
struction.  The  elevator  was  a  primitive  affair,  and  brides  had  fallen 
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from  above  in  fhe  course  of  removing  them  from  the  elevator.  Two 
of  the  men  afterward  attempted  to  put  up  some  planks  to  shield  the 
men  below,  but  were  stopped  by  one  of  the  defendants,  who  made  them 

take  down  the  planks  already  placed  in  position,  saying  that  they  did 
not  need  it,  that  it  was  all  secure  above,  and  there  was  no  danj^er.  It 
was  held  that  the  question  of  contributory  negligence  was  properly 
submitted  to  the  jury.  The  court,  among  other  things,  said: 

**Wliatever  may  be  the  mica  of  law  soTenilng  the  relations  of  master  and 

fwnrant,  strictly  oonstmed  with  reference  to  the  adjudged  cnsos.  none  of 
them  liave  gone  so  far  as  to  tiold  tlie  master  free  from  responsibility  where 
the  work  undertaken  Is  apperentl.v  dantreroas.  but  as  to  wbicli  he  ^ves  as* 
suraiH-es  to  hla  workmen  that  there  is  no  danger.  Under  sucli  circumstances 
he  assumes  the  risk,  and  not  the  workmen.  //  that  U  not  the  lato,  it  ought 
to  be/*  (Italics  are  mine.) 

The  court  further  remarked: 

'*lt  would  be  extraordinary  for  tbe  courts  to  declare,  after  an  assar- 
snce  given  to  an  employs  by  the  employer  like  that  which  was  given  to  the 
ileoeased,  that  be  should  be  held  unaccountable  if  there  was  in  fact  danger 
and  an  injury  was  sustained  In  consequence  wlthont  fault  on  thB  part  of  the 
employe.  If  there  had  been  no  such  declarnf ion  made,  the  rule  to  l>e  ap- 
plied to  tbe  facts  might  be  very  different  ^Vhen  there  is  apparent  danger 
tn  the  calling  or  employment,  and  notwithstanding  tbe  ezblUtloii  of  It  by 
the  facts  and  circumstances  the  employer  assures  the  «Bploy6  that  there  Is 
no  danger,  and  an  injury  results,  the  most  liberal  rule  tliat  the  employer  can 
expect  la  to  bare  tbe  queatloii  of  contributory  negUgeace  aabmltted  to  tbe 
Jury." 

To  these  views  I  unhesitatingly  subscribe. 

In  Doyle  v.  Baird,  6  N.  Y.  Supp.  517,  the  plaintilf  was  injured  by 
the  caving  in  of  the  sides  of  a  trench  in  made  ground,  in  which  he 
had  been  ordered  to  work  by  the  defendant's  foreman.  The  court 
held  that  it  was  error  to  dismiss  the  complaint,  saying  on  the  question 
of  contributory  negligence: 

**Nor  do  we  tUnk  contributory  negligence  Is  to  be  Imputed  to  fbe  appeDant 

because  he  obeyed  the  foreman's  coinniand.  and  wpiit  to  work  at  the  l)ut(om 
of  the  trench,  although  he  had  the  same  opportimity  for  obserrlng  any  ap- 
imrent  Insecurity  wbldi  said  fbreman,  or  even  tbe  master,  bad.  •  •  « 
Whether  the  banivs  of  a  deep  trench  will  or  will  not  cave  In  Involves  a  ques- 
Uon  in  civil  engineering.  A  workman  of  ordinary  intelligence  cannot  be  re> 
Quired  at  bis  peril  to  solve  a  probtan  fitted  only  for  spectally  educated  ex- 
perts." 

In  Chadwidc  v.  Brewsher,  15  N.  Y.  Supp.  596,  the  plaintiff,  a  jour- 
neyman house  painter,  was  injured  because  of  the  fall  of  a  painter's 

scaffold  which  was  suspended  from  planl;^  laid  on  the  roof  and  pro- 
jecting over.  On  the  first  day  the  plaintiff  had  fastened  the  planks 
at  the  inner  end  by  tying  them ;  but  his  employer,  the  defendant,  said 
it  was  not  necessary,  that  they  would  hold  without  tying  all  that  could 
be  placed  on  the  scaffold.  Subsequently  the  defendant  moved  the  scaf- 
fold to  other  places  without  tying  or  otherwise  securing  the  inner  ends 
of  the  planks.  Plaintiff  knew  of  this  condition.  The  cause  of  the 
falling  of  the  scaffold  was  the  failure  to  secure  the  planks.  It  was 
held  that  plaintiff  did  not  assume  the  risk.  The  court  said : 

**Uere  we  may  assume  tiiat  tbe  plaintiff  knew  as  mudi  about  bow  tbe 
Viaaks  were  placed  as  bis  master  did,  but  tbat  be  did  aot  know  as  well  as 
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-hlfi  mai^ter  did  the  danger  which  was  latent  In  such  an  adjustment  of  them. 
It  Is  one  thing  to  know  the  visible  conditions,  and  may  be  quite  another  to 
know  what  they  indicate.  In  the  present  case  the  master  assumed  to  know, 
and  by  virtue  of  his  assumed  superiority  of  knowledge  he  dispelled  his  serr- 
«iit't  apprehenaion.*' 

In  this  case  it  appeared  that  the  plaintiff  had  been  a  painter  for 
about  50  years  and  the  defendant  for  about  38  years. 

See,  also,  Kain  v.  Smith.  89  N.  Y.  375,  and  McGovem  v.  Central 
Vermont  Ry.  Co..  123  N.  Y.  280,  25  N.  E.  373. 

The  doctrine  of  tiie  foregoing  cases  has  been  recognized  and  ap- 
proved even  in  cases  where  it  was  held  that  the  employe  was  not  en- 
titled to  recover  because  for  some  reason  H  was  not  applicable.  Marsh 
V.  Chickering,  101  N.  Y.  396,  399,  5  N.  E.  56;  Sweeney  v.  Berlin  & 
Tones  Envelope  Co..  101  N.  Y.  520,  524-525,  5  N.  E.  358,  54  Am.  Rep. 
722;  Caciatore  v.  Transit  Const.  Co.,  147  App.  Div.  676,  132  N.  Y. 
Supp.  572  f2d  Dept.).  In  the  case  last  cited  the  trial  judge  charged 
the  following  request: 

*'ln  determiiilng  the  qnestloa  of  plalntUfa  contrllmtofy  nei^lgenoe  and  al- 
so the  question  of  plnintlfT's  assumption  of  the  risks,  that  the  plaintiff  was 
eutitled  to  reljr  upon  the  assurance  of  safety  given  by  defendant,  if  one  was 
given,  and  waa  also  entitled  to  xely  upon  tbe  mperlor  knowladca  and  ox- 
perienoe  of  deCtendant  In  wmdlk  work." 

This  was  held  error  upon  the  ground,  it  would  appear,  that  it  was 
an  instruction  to  the  jury  that  they  must  find  the  plaintiff  free  from 

contributory  negligence  if  they  believed  that  an  assurance  of  safety 
had  been  given ;  whereas,  that  was  merely  a  fact  to  be  taken  into  con- 
sideration in  considering  the  questions  of  contributory  negligence  and 
assumption  of  risk.  The  court  expressly  recognized  the  doctrine  of 
Kain  y.  Smith,  supra,  McGovem  v.  Central  Vermont  R.  Co.,  supra, 
and  Chadwick  v.  Brewsher,  supra,  and  quoted  with  apparent  approval 
the  language  of  Mr.  Justice  Holmes,  while  a  justice  of  the  Supreme 
Court  of  Massachusetts,  in  McKee  v.  Tourtellotte,  167  Mass.  70,  44 
N.  E.  1072.  48  L.  R.  A.  542,  as  follows: 

'*Wben  we  say  that  a  man  appreciates  a  danger,  we  mean  that  he  forms 
a  Judgment  as  to  the  future,  and  that  his  judgment  Is  right.  Rut  if  against 
this  Judgment  is  set  the  Judgment  of  a  superior,  one,  too.  who  from  the  na- 
ture of  the  callings  of  the  two  men,  and  of  the  superior's  duty,  seems  llkdy 
to  niakf  tho  more  accurate  for»H-ast,  and  if  to  this  is  added  a  coniDinnd  to 
go  on  with  Ilia  v/ork  and  to  run  the  risk,  it  becomes  a  complex  question  on  the 
particular  drcumstauees  whether  the  Inferior  Is  not  Justified  as  a  prudent 
man  in  surrendering  Ids  own  opinion  and  ol>eying  the  command.  Tlie  nature 
and  the  degree  of  the  danger,  the  extent  of  the  plaintiff's  appreciation  of  it, 
and  the  exigency  of  the  work,  all  enter  into  consideration,  and  no  universal 
<nile  can  be  laid  down." 

[10]  Applying  these  principles  to  the  case  at  bar,  we  find  that  plain- 
tiif's  intestate  was  directed  to  work  in  tbe  trench,  and  was  assured 

that  it  was  unnecessary  to  shore  it  up,  apparently  on  the  ground  that 
the  work  would  take  only  a  short  time.  Althoui^h  the  decedent  was  a 
inan  of  experience,  he  could  not,  as  a  common  laborer,  be  expected  to. 
know  fully  the  danger  of  the  trench  caving  in  (Doyle  v.  Baird,  supra), 
and  the  defendant,  if  he  did  not  have  superior  knowledge  at  least  as« 
turned  to  have  it  (Chadwick  v.  Brewsher,  supra). 
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[11]  The  defendant  was  present,  saw  the  trench,  and  directed  de- 
cedent to  work  there  without  its  being  shored  up,  told  decedent,  in  an- 
swer tQ  the  tatter's  request  that  it  be  shored  tip,  that  this  was  unneces- 
sary as  there  were  only  a  couple  of  lengths  of  pipe  to  be  put  in.  Was 
decedent  obliged  to  set  his  judgment  against  the  judgment  of  his  em- 
l)loyer  and  throw  up  liis  job.  or  as  an  alternative  assume  the  risk  of 
injury  from  his  employer's  negligence?  I  think  not.  I  think  that  he 
was  entitled  to  rely  upon  his  empbyer's  presumably  superior  knowl- 
edge, and  hence  that  he  was  not  chiargi^le  with  assumption  of  risk 
■or  contributory  negligence  as  matter  of  law. 

[12]  The  Court  of  Appeals,  in  the  recent  cases  of  Fitzwater  v.  War- 
ren, 206  N.  Y.  355,  99  N.  E.  1042,  and  W^clch  v.  Waterbury  Co.,  100 
N.  E.  426,  has  repudiated  the  doctrine  of  assumption  of  obvious  risks  . 
Jn  cases  where  the  master  has  neglected  the  perlonnance  of  a  statutory 
duty.  These  cases  are  not,  of  course,  dirc^y  applicable  to  -the  case 
at  bar,  for  here  the  'duty  claimed  "to  have  been  neglected  was  not  a 
statutory  duty.  But  they  indicate  a  salutary  tendency  on  the  part  of 
tlie  Court  of  Appeals — to  which  the  lower  courts  should  and  well  may 
give  heed — to  confine  the  doctrine  of  assumption  of  obvious  risks 
within  as  narrow  limits  as  is  possible  without  resorting  to  judicial  leg- 
islation. If  public  policy  requires  that  the  employe  shall  not  be  per- 
mitted to  waive  the  performance  of  a  statutory  duty  on  the  part  of 
the  master  by  continuing  to  work  with  knowledge  that  it  has  not  been 
performed,  it  likewise  requires  that  he  shall  not  be  deemed  to  have 
waived  the  performance  of  a  common-law  duty  because  he  has  some 
knowledge  of  the  danger,  if  he  has  received  the  assurance  of  his  em- 
ployer that  the  place  where  he  is  directed  to  work  is  safe  or  that  fur- 
ther precautions  are  unnecessary,  unless  it  clearly  appears  that  his 
knowledge  and  appreciation  of  the  danger  is  fully  equal  to  that  which 
the  master  has  or  ought  to  have  if  he  performs  his  duty. 

For  these  reasons  I  now  think  that  the  complatnt  should  not  have 
been  dismissed.  There  was  sufficient  evidence  to  go  to  the  jui^  on 
the  question  of  the  defendant's  negligence,  and  I  think  the  plaintiff  was 
entitled  to  have  the  questions  of  contributory  negligence  and  assump- 
fion  of  risk  also  submitted  to  the  jury. 

The  motion  for  a  new  trial  is  therefore  granted;  but,  as  it  is  for 
■an  error  of  law,  no  costs  are  imposed. 
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(lOa  App.  Div.  607.) 

GODLBT  T.  OBANDALI*  ft  00.  «t  iL 

(Suptenw  Court  AppeUate  Divteton,  Flnt  Dtpartment  DeoemtMr  19»  1012.) 

1.  COBPORATIOXS  CI  151*) — DlSTRint'TION   OF  PROFITS — StOCKTIOLDKRS. 

Where  business  is  operated  by  tbe  persons  interested  tbrough  a  corpo- 
ration,  in  order  to  avoid  individual  liability  for  debts  and  to  lyrerent  dto* 

solution  on  the  death  of  one  of  the  parties  In  Interest,  all  stoclcholdera 
holding  the  same  character  of  stock  must  receive  the  same  treatment  in 
the  distribution  of  profits. 

[Ed.  Note.— For  other  fiiw,  mo  Oorporationi^  Gent  Dig;  H  (RRHRA; 

Doo.  Dip.  S  151.*] 

2.  CoBPORATions  (i  320*) — Dibectobs — Misconoucr — ^Minobitt  Stookbolo- 

ns. 

Wlicre  directors  of  a  corporation  are  2:nllty  of  misconduct  or  dishonor- 
able dealing  for  their  own  benefit,  they  may  be  compelled  to  account  at 
the  salt  of  a  minority  stockholder. 

[Ed.  Note.— For  other  cases,  see  Oorponttlona,  Cent  Dig.  U  1426-1481, 

14:rr-1439 ;  Dec.  Dig.  {  320.»] 

8.  gobpobatio.ns  (§  15g*) — distribution  07  profits — misappropriatkin  op 
Fdiid*— Discriminatory  Dividbnds. 

Where  directors  of  a  privafo  corporation,  In  votinpr  extra  dividends 
among  employC's,  did  not  recoj,'uly.e  length  or  faithfulness  of  service,  but 
apportioned  such  dividends  according  to  stockholdings,  resulting  in  an 
arbitrary  and  unjust  dis'-rimination  between  the  holders  of  the  same 
class  of  stock,  such  distribution  could  not  be  sustained  on  the  ground 
that  it  was  in  pursuance  of  a  custom  set  by  the  original  corporation  III 
carrying  out  a  scheme  of  protit-sharing  with  stockholding  eniployfa 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  j^f  500-503, 
868,  57&-578,  S93-60B;  Dec.  Dig.  f  165.*] 

4k  Corporations   (§   1.>}*)— Funds— Discrimihatsho  DlTiDKNOe— MlHOBITr 
Stockholder — Representative  Action. 

Where  excessive  and  discriminating  dividends  have  been  voted  and  paid 
to  certain  stockhohliug  employi^  of  a  corporation,  they  could  not  be  re- 
covered by  a  minority  stockholder  In  a  representative  action  for  the  bene- 
tit  of  the  corporation,  since  the  corporation  cannot  recover  dlvldende  it 
has  paid,  if  earned*  became  It  did  not  pay  eqnal  dlvld«ida  to  all  the 
stoik  holders. 

[I'Jd.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §i  570. 
Dec.  Dig.  i  183.*] 

6.  CoBPORAnoxs  (i  308*)— OmcBRa— DnseTOBs— ADomoiiAL  Salabibs— -Ta? 

LIDITT. 

Paytuent  of  a  part  of  the  profits  of  a  corporation  to  directors,  who  were 
officers  of  the  corporation,  as  additional  salary,  which  such  directors 
voted  to  themselves,  constituted  a  misappropriation  of  the  corporation's 
Cuuds,  recoverable  from  them  in  a  representative  suit  by  a  minority  stoclc- 
holder. 

[Kd.  N^ote.— For  other  eases*  see  Corporations,  Cent  Dig.  Si  1334-1348; 

Dec.  Dig.  §  308.»] 

6.  CJorpouations  (§  312*) — Directors — Salabies  to  EMPLOrfis — AccouifTiHO. 

Directors  of  a  corporation  were  not  accountable  for  sums  voted  to  em- 
ployes, not  directors,  as  additional  salary  in  a  representative  suit  by  a 
minority  stockholder. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  ||  1376-1380^ 
1388-1392;  Dec.  Dij:.  §  311'.*] 

7.  CJobporations  (f  320*) — Misconduct  of  Dibectors — AnomoNAL  Sauabt. 

Where,  in  a  representative  suit  by  a  minority  stockholder  to  recover 
money  voted  by  directors  to  themselves  as  additional  salary,  the  court 

•ror  oth«r  cmm  sea  bum  topic  4 1  nvmbbb  1b  Dm.  a  Am.  Diss.  IMT  to  datt^  ft  Rsp'r  tadflMS 
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found  that  such  sump  were  not  measured  by  the  services  performed,  but 
were  determined  by  the  amount  of  stock  held  by  the  directors,  and  ex- 
pressly refused  to  find  that  such  tdditkmal  payments  w&n  reasonable 

and  proper  compensation,  It  wfts  not  material  to  a  judt;ment  for  plaintiff 
that  the  court  failed  to  find  that  the  additional  salaries  were  excessive. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  {{  1426-1431, 
14S8-14W;  Dae.  Dig.  I  820l«1 

8.  CORPOBATIONS    (i   320*)  —  DlHECTOBS  ^  AOOmONAL   SaLABT      BUBDBlf  OW 

PKoor. 

Where  directors  of  a  private  corporation  voted  various  suras  to  them- 
selveft  as  alleged  additional  salary,  the  burden  was  on  them  to  justify  the 
payment  by  artabUsblng  the  value  of  tbeir  aerTioaB. 

[Ed.  Note.— For  other  cases,  see  Ooiporationt,  Oent  Dig.  11 1^0-1481, 
1483-1439;  Dec.  Dig.  $  320.*] 

a  COBPOBATIOlfe  (f  306*)— DxnOTOU— SALABOt  AM  OlfXOBII*— VOTS  AS  Dl- 

BXCTOBS. 

A  director  of  a  corporatton  it  diaqnalilled  to  vote  on  a  reaolutloii  fixing 

his  .«alat-.v  as  an  officer. 

(Ed.  Note— For  other  euea,  see  Gorporatlons,  Gent  Dig.  U  1334-1349; 

Dec.  Dig.  § 

10.  COBPOBATXOXfi  (i  — DXBSGTOBS — SAXJLBIKS  TO  OlFlCEBS — ILLEOAL  IN- 
OBBAflB. 

Where  a  resolution  passed  by  the  directors  of  a  corporation  voting  ad 
dltlonal  salary  to  themselves  as  officers  was  Invalid,  but  In  a  minority 
stockholder's  represcntatlTe  action  for  an  accounting  it  was  proved  that 
the  services  rendered  by  the  officers  were  reasonably  worth  to  tlio  cor- 
poration at  least  what  they  had  previously  received  as  regular  salaries, 
they  were  only  required  to  account  for  the  amount  added  pursuant  to 
sQch  resolution. 

[Ed.  Note  —For  otber  Gues,  aee  Oorporatlons,  Oent  Dig.  H  1884-1849; 

Dec  Dig.  §  308.*] 

U.  CORPORATION.S  (f  312*)  fJOOD  WiLL — TRANSFER. 

Since  the  diro^-tors  of  a  corporation  may  not  dispose  of  Its  tangible 
property  without  accounting  therefor,  and  its  good  will  Is  an  asset  which 
must  be  accounted  for  on  dissolution,  where  the  majority  stockholders  of 
a  corporatiuu,  after  being  unable  to  purchase  the  shares  of  the  miuority 
at  par  when  they  were  worth  much  more,  on  the  business  being  tem- 
porarily disabled  by  fire,  organized  a  new  corporation  and  appropriated 
the  business  and  good  will  of  the  old.  in  order  to  "freeze  out"  the  minor 
ity  stocltholders,  they  were  accountable  in  a  representative  suit  by  tbe 
minority  stockholders  for  the  reasonable  value  of  .such  good  will. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Gent  Dig.  y  137ft-1386. 
1388-1392 :  Dec.  Dig.  f  312.  •] 

12.  CoRPORAiaoNS  (I  320*) — Persons  Liable — Pabties. 

^ete  direetors  of  a  corporatltfki,  by  tbeIr  Illegal  efforts  to  fireeae  ont 

the  minority  stockholders,  made  necessary  a  representative  suit  by  the 
minority  Interest  for  an  accounting,  they  were  bound  to  account  for' legal 
fees  and  ezpoiaes  paid  ont  In  and  abont  the  defense  of  the  action,  to- 
gethcr  v\  1th  the  amount  paid  for  premium  on  a  bond  to  discharge  a  re- 
ceiver therein.  In  order  to  prevent  the  Improper  imposition  of  such  ex- 
penses on  tbe  corporation. 

[Ed.  Note.— For  other  cases,  see  Gorpormtlon8»  Gent  Dig.  H  1428-1431, 
1433-14.'i9;   Dec.  Di;,'.  §  320.*] 

Ingraham,  P.  J.,  and  McLaughlin,  J.,  dissenting  In  part 
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Appeal  from  Special  Term,  New  York  County. 

Suit  by  Elizabeth  McM.  Godley  against  the  Crandall  &  Godley  Com- 
pany, the  Crandall-Pcttec  Gonipany.  and  others.  Judgment  for  com- 
plainant, and  defendants  appeal.  Affirmed. 

Sec.  also,  137  App.  Div.  923,  122  N.  Y.  Supp.  1129;  143  App.  Div. 
908,  127  N.  Y.  Supp.  1121. 

Argued  before  LVGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Decker,  Allen  &  Storm,  of  New  York  City  (Edgar  T.  Brackett,  of 
Sarato^^a  Springs,  of  counsel,  and  James  J.  Allen,  of  New  York  City, 
on  the  brief),  for  appellants. 

King  &  Osborn,  of  New  York  City  (W.  Russell  Osborn,  of  New 
York  City,  of  counsel,  and  David  Bennett  King,  on  the  brief),  for  re- 
spondent 

CLARKE,  J,  This  is  a  representative  action,  brought  by  a  stock- 
holder of  the  Crandall  &  Godley  Company  to  compel  certain  of  the 

defendants  to  pay  back  to  the  corporation :  (1)  Moneys  fraudulently 
paid  out  to  themselves  and  others  under  the  pfuise  of  additional  sal- 
aries ;  (2)  money  paid  out  as  salaries  illegally  voted  to  themselves  as 
directors,  under  resolution  of  November  14,  1906,  under  the  guise  of 
increased  salaries ;  (3)  the  value  of  the  good  will  of  defendant  Cran- 
dall &  Godley  Company,  fraudulently  transferred  by  the  defendants 
to  the  defendant  Crandall-Pettee  Company. 

In  1871  a  copartnership  was  formed  between  the  late  William  Ziegler. 
Allan  B.  Crandall,  and  William  D.  Godley,  under  the  name  of  Crandall 
&  Co.,  to  carry  on  in  New  York  and  elsewhere  the  business  of  dealing 
in  grocers',  confectioners',  and  bakers'  fixtures,  utensils,  and  supplies;, 
each  of  said  parties  having  a  one-third  interest.  In  1878  Zi^ler  sold, 
his  one-third  interest  to  Crandall,  and  the  business  was  conlmued  as 
Crandall  &  Co.  In  18S7  Crandall  died.  Godley  and  Lyman  F.  Pettee 
formed  a  copartnership  and  continued  the  business  under  the  name 
of  Crandall  &  Godley.  Pettee  having  purdiased  the  interest  of  Cran- 
dall, Godley  had  a  two-thirds  and  Pettee  a  one-third  interest  therein. 
Said  copartnership  continued  until  1892,  at  which  time  they  were  equar 
partners,  when  they  obtained  the  incorporation  of  the  Crandall  &  God- 
lev  Cunii)aiiv  under  the  laws  of  the  state  of  Xcw  Tt'rsev.  The  capital 
stock  was  $300,000;  $200,000  common,  and  $100,000  S'per  cent,  cum- 
ulative preferr^,  stock.  Godley  and  Pettee  each  received  one-half  of 
each  issue  of  preferred  and  common  stock,  except  40  shares  held  by 
one  Isaac  Karlsruher.  Godley  was  elected  president,  with  a  salarj'  of 
$5,000  jier  year,  and  Pettee  vice  president  and  treasurer,  at  a  salary 
of  $3,000  a  year,  which  salary,  pursuant  to  agreement,  was  equalized 
by.  Godley  giving  to  Pettee  the  sum  of  $1,000  per  annum,  making  the 
salary  received  by  each  $4,000.  The  Crandall  &  Godley  Company  of 
New  Jersey  purchased  the  good  will  of  Crandall  &  Godley,  the  co- 
partnership, for  the  sum  of  $132,354.54,  which  amount  was  thereafter 
carried  upon  the  books  of  the  defendant  Crandall  &  Godley  Comi>any 
as  "franchise  account"  until  the  time  of  the  discontinuance  of  its  busi- 
ness. 
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In  1895  the  defendant  the  Crandall  &  Godley  Company  was  or- 
ganized under  the  laws  of  New  York  by  Godley,  Pettee,  and  Karls- 
ruher,  who  subscribed  for  the  entire  capital  stock — Godley,  1,410 
shares;  Pettec,  1,380  shares;  and  Karlsruher,  40  shares.  Upon  its 
organizatioii  the  new  company  took  over  the  assets  and  good  will  of 
the  Crandall  &  Godley  Company  of  New  Jersey  and  delivered  to  the 
trustees  of  said  corporation  its  entire  capital  stock,  consisting  of  2.000 
shares  of  common  and  1,000  shares  of  8  per  cent,  cumulative  preferred 
stock,  which  was  transferred  and  delivered  to  the  stockholders  of 
the  New  Jersey  corporation  according  to  their  interests  therem,  and 
the  said  New  Jersc^  corporation  was  thereupon  dissolved.  Godley 
became  iU  and  incapacitated  during  the  month  of  May,  1895,  and  the 
remaining  members  of  the  board  of  directors,  Pettce  and  Karlsruher, 
on  August  13,  1895,  adopted  a  resolution  discontinuing  the  salary  of 
Godley  as  president  and  voting  the  same  to  Pcttee,  who  was  then  the 
vice  president,  thereby  increasing  his  salary  as  such  for  so  long  as  he 
performed  the  duties  of  the  president.  At  a  stockhol  lers'  meeting  held 
on  the  2d  of  March,  1896,  Pettee,  Karlsruher,  and  Eugene  Cooking-- 
ham  were  elected  directors. 

During  the  existence  of  the  New  Jersey  corporation,  Godley  and 
Pettee  entered  into  an  agreement  with  certain  of  the  company's  em- 
ploy^ whereby  they  each  sold  an  equal  amount,  255  shares,  of  their 
common  stock,  agreeing  that  the  purchasers  pay  for  tiie  same  out  of 
the  dividends  alone  which  mi^^'ht  be  declared  upon  the  same,  toc^ether 
with  6  per  cent,  interest  upon  the  unpaid  balance  of  the  purchase  price, 
until  said  stock  was  fully  paid  for.  While  the  purchase  price  re- 
mained unpaid,  Godley  and  Pettee,  respectively,  continued  to  hold  the 
same  as  collateral  security,  with  the  power  to  vote  the  same.  Upon 
the  organization  of  the  New  York  company,  the  said  purchasers  re- 
ceived an  equal  number  of  shares  in  said  company,  which  shares  were 
held  by  said  Godley  and  Pettee  under  the  same  form  of  agreement. 
Godley  died  in  December,  1897,  leaving  the  plaintiff  his  widow,  and  a 
last  will  and  testament  making  her  his  sole  legatee  and  executrix, 
and  she  is  now  the  owner  of  all  his  stock— 615  shares  of  the  common 
and  430  shares  of  preferred  stock. 

The  directors  of  the  New  Jersey  corporation  declared  a  dividend  of 
15  per  cent,  on  the  common  stock  for  the  year  1892,  also  a  dividend 
of  5  per  cent,  for  the  year  1893 ;  but  the  holders  of  the  common  stock 
each  received  an  amount  which  in  the  aggregate  was  equal  to  the  sum 
of  15  per  cent,  upon  the  common  capital  stock.  They  did  not  declare 
a  dividend  for  the  year  1894,  but  the  holders  of  the  common  stock  re- 
ceived a  sum  equal  to  13  per  cent.  The  dividentl  of  15  per  cent,  de- 
clared in  1892,  and  the  additional  salary  of  $10,000  to  Godley  and  Pet- 
tee voted  for  1893,  were  credited  on  the  company's  books  to  "stock 
account."  The  amounts  equal  to  15  per  cent,  for  1892,  15  per  cent, 
for  1893,  and  13  per  cent,  for  1894  were  paid  to  and  received  by  all 
the  holders  of  the  common  slock  in  accordance  with  their  respective 
holdings  thereof,  under  the  name  of  dividends  for  the  same  years. 
There  is  no  evidence  that  it  was  the  custom  of  and  during  the  existence 
of  the  New  Jersey  corporation  to  exclude  any  holder  of  common  stock 
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from  an  e^ual  share  in  the  distribution  of  the  profits  in  accordance  with 
their  holdings. 

On  the  8th  of  July,  1896,  the  board  of  directors  of  the  New  York- 
company,  consistini^  of  Pettee,  Karlsruher,  and  Cookingham,  adopted 

the  following  resolution : 

*'lu  order  to  sbow  due  appreciation  to  some  of  our  best  and  trusted  em* 
ployte,  be  It  molTcd,        w»  nnftke  to  tboae  an  Increase  la  salarjr  llor  fhe 

year  1895  an  amount  that  we  onn  agree  upon  to  those  we  deem  worthy  ac- 
cording to  tiieir  ability  and  service  to  tiie  company,  &a  h&B  been  tbe  custom 
lieretofoi&'* 

The  said  directors  declared  a  dividend  of  6  per  cent,  for  the  year 
1895,  and,  claiming  as  their  authority  ihc  above  resolution,- an  addi- 
tional amount  equal  to  9  per  cent,  per  annum  to  themselves  and  all 
other  holders  of  the  common  stock,  save  and  except  Godley.  The 
court  found  specifically : 

•That  tlie  action  of  the  board  of  directors  uuder  the  resolution  of  July  8, 
ItJUU,  was  the  lirst  in  either  the  New  Jersey  or  New  York  companies  where 
the  lioltfm  of  tbe  common  stock  did  not  all  sbare  eQually  tn  the  anniial  dia- 
ttllmttoa  oadA  to  them  by  the  directon  of  the  eompaasr.*' 

On  the  Ist  of  March,  1897,  the  said  directors  adopted  the  following 
resolution : 

"Be  it  resolved,  that  In  order  to  show  due  appreciation  to  some  of  our 
best  and  trusted  employes,  we  make  to  those  an  annual  increase  In  salary, 
to  continue  until  reroked  by  the  board  of  directors.** 

Claiming  authority  under  said  re=;ohition,  the  directors,  at  the  direc- 
tion or  under  control  of  Pettee,  from  the  year  1895  to  the  year  1905, 
inclusive,  paid  to  themselves  and  all  holders  of  common  stock,  who 
were  employes,  a  sum  equal  to  9  per  cent,  per  annum  on  account  of 
such  holdings,  which  payments  were  continued  and  made  to  said  stock- 
holding employes,  who  were  neither  officers  nor  directors,  for  the 
years  1906.  1907,  and  1908;  but  neither  William  D.  Godley.  nor  the 
plaintiff,  nor  any  person  similarly  situated,  participated  therein.  The 
additional  amounts  of  9  per  cent,  per  annum  paid  to  certain  holders 
*  of  common  stock  employed  in  the  tmsiness  of  the  company,  and  called 
by  the  directors  "additional  salaries,"  were  not  measured  by  the  serv- 
ices performed  by  such  shareholders,  but  were  determined  bv  the 
amount  of  the  stock  so  held  by  them,  and  said  employes  who  held  no 
stock  got  no  so-called  "additional  salary."  The  stock  which  had  been 
sold  to  certain  employes  was  not  allotted  to  them  in  amounts  measured 
by  ilic  importance  of  their  services  nor  by  their  ability. 

The  tlcfeiuiant  Lyman  F.  Pettee  planned  and  schemed,  and  declared 
his  purpose  to,  and  did,  exclude  William  D.  Godley  and  this  plaintiflF 
from  all  participation  in  the  profits  in  excess  of  6  per  cent,  dividends 
on  the  common  stock,  except  in  the  year  1907,  when  7  per  cent,  there- 
on was  paid. 

The  board  of  directors,  consisting  of  Lyman  F.  Pettee,  Charles 
Finckcnstadt.  and  William  Pfcifter,  at  a  meeting  held  November  14, 
1906.  voted  to  themselves  increases  in  salary  for  the  year  1906  as 
follows:    Pettee,  as  president,  from  $5,200  to  $15,000;  Pfeiffer,  as 
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vice  president,  from  $2,590  to  $4,500;  Finckcnstadt,  as  secretary, 
from  $2,600  to  $5,000 — and  increased  the  salary  of  William  C.  Pettee, 
a  son  of  Lyman  F.,  as  treasurer,  from  $1,200  to  $3,000,  and  in  and 
by  said  resolution  directed  that  the  payment  of  the  increased  salaries 
oontiime  until  farther  action*  of  the  board  of  directors.  Pursuant 
thereto  the  directors  paid  to  themselves  and  to  the  said  William  C. 
Pettee  said  salaries  as  thus  increased  for  the  years  1906,  1907,  and 
1908.  Said  resolution  was  by  its  terms  retroactive,  in  so  far  as  it 
voted  salaries  for  the  year  1906.  After  the  adoption  of  said  resolu- 
tion, said  directors  and  officers  discontinued  the  payment  to  themselves 
of  the  aforesaid  additional  and  annual  payments  of  9  per  cent,  on 
their  respective  holdings  of  common  stock. 

Lyman  F.  Pettee,  after  the  Crandall  &  Godley  Company  discon- 
tinued its  business  on  January  7,  1909,  received  the  sum  of  $11,000 
as  salary  for  the  year  1909,  and  tlie  sum  of  $2,500  for  the  quarter 
ending  May  1, 1910.  The  board  of  directors  voted  to  Pettee,  as  mem* 
bcr  of  said  board,  on  May  1,  1910,  salary  at  the  rate  of  $15,000  per 
annum  for  the  period  from  January  1,  1909,  to  July  1,  1909,  and 
caused  to  be  paid  to  him  therefor  the  sum  of  $7,500.  Pettee,  con- 
trolling the  majority  of  the  capital  stock,  refused  representation  on 
the  board  to  plaintiff,  holding  upwards  of  one-third  of  the  capital 
stock,  though  demanded,  and  at  all  times  refused  a  statement  of  the 
financial  condition  of  the  company,  save  and  except  for  the  year  1906. 
He  endeavored  from  time  to  time  to  purchase  the  plaintiff's  stock,  at 
the  same  time  refusing  information  as  to  the  financial  condition  of 
said  company.  About  May  5,  1905,  he  advised  plaintiff  to  sell  her 
common  stock  at  par,  when  for  the  year  ending  September  31,  1904, 
tiie  total  net  earnings,  exclusive  of  said  additicnal  amounts  of  9  per 
cent  were  $100,246.97,  and  the  company  had  a  surplus  of  $242,509.76 
over  and  above  the  company's  indebtedness,  including  its  capital  stock. 
Pettee  in  the  summer  of  190S  sought  to  purchase  plaintiff's  stock, 
advising  her  that  his  purpose  was  to  acquire  plaintiff's  interest  for 
the  purpose  of  turning^  over  the  entire  business  to  his  sons,  and  at  the 
same  time  refused  all  information  as  to  the  financial  condition  of  the 
corporation.  Prior  to  said  offer  to  purchase,  he  had  caused  a  dividend 
to  be  passed  for  the  year  1907,  on  the  common  stock,  though  the  net 
earnings  for  the  year  1907  were  upwards  of  $40,000,  and  the  corpora- 
tion had  a  surplus  of  $243,276.47. 

On  January  7,  1909,  the  premises  of  the  Crandall  &  Godley  Com- 
pany were  substantially  destroyed  by  fire.  At  that  time  the  board  of 
directors  consisted  of  lyyman  F.  Pettee,  holding  1,348  shares,  William 
Pfeiffer,  holding  225  shares,  and  Charles  Finckenstadt,  holding  1  share, 
making  in  all  1,574,  a  majority  of  the  capital  stock.  The  directors 
made  no  effort  to  continue  the  business,  although  they  could  have 
done  so,  and  there  was  no  good  reason  why  they  should  have  aban- 
doned the  old  corporation.  On  the  31st  of  December,  1908,  the  Cran- 
dall &  Godley  Compnny  had  (exclusive  of  good  will  and  franchise  ac- 
count, carried  on  the  books  at  $132,000)  assets  of  $534,439.13,  which 
amount  included  merchandise  at  $195,682.30,  and  liabihties  ^^cxclusive 
of  capital  stock)  of  $54,326.31,  and  the  sum  of  $19,314.40  owed  to 
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defendants  L.  F.  Pettee,  Finckenstadt,  Pfeiffer,  and  W.  C.  Pcttee, 
amounting  in  all  to  $73,640.71.  Immediately  after  the  fire,  and  at 
the  time  of  the  discontinuance  of  its  business,  the  said  company  was 
possessed  of  substantially  all  the  aforesaid  assets,  except  its  merdiati- 
dise,  which  was  claimed  as  a  total  loss  against  the  insurance  companies, 
and  allowed  by  them  at  the  amount  of  $195,000,  which  was  duly  paid 
and  received  by  the  company  between  the  20th  of  January  and  May 
1,  1909. 

The  defendants  William  Pfeiffer  and  William  C.  Pettee,  shortly 
after  the  fire,  and  on  the  14th  day  of  January,  1909,  organized  a  new 
corporation,  the  Crandall-Pettee  Company,  for  the  purpose  of  con- 
tinuing, and  they  did  so  continue,  the  business  of  the  Crandall  &  God- 
ley  Company,  under  the  name  of  and  by  the  defendant  Crandall-Pettee 
Company,  and  the  defendant  Finckenstadt  joined  them  in  the  capacity 
of  credit  man.  The  defendants  Lyman  F.  Pettee  and  Finckenstadt 
continued  as  officers  and  directors  of  the  Crandall  &  Godley  Company 
after  the  fire,  and  the  defendant  William  C  Pettee  continued  as  treas- 
urer of  theOandall  &  Godley  Company,  and  at  the  same  time  as  pres- 
ident and  icfeneral  manager  of  the  Crandall-Pettee  Company.  Pfeiffer 
on  the  13th  of  January,  1909,  resigned  as  a  director  of  the  Crandall 
&  Godley  Company,  and  became  one  of  the  incorporators  of  the  Cran- 
dall-Pettee Company.  Finckenstadt  was  elected  vice  president  of  the 
Crandall  &  Godley  Company  on  the  13th  of  January  upon  the  resigna- 
tion of  Pfeiffer,  and  upon  the  organization  of  the  Crandall-Pettee  Com- 
pany entered  its  employment  and  continued  as  vice  president  of  the 
Crandall  &  Godley  Company.  The  defendants  Lyman  F.  Pettee  and 
Finckenstadt,  as  directors  of  the  Crandall  &  Godley  Company,  per- 
mitted the  Crandall-Pettee  Company  to  take  over  its  business  and  good 
will.  Pettee  and  Finckenstadt  permitted  the  Crandall-Pettee  Com- 
pany to  hold  itself  out  as  successor  to  the  Crandall  &  Godley  Company, 
and  use  all  of  its  brands,  trade-names,  and  trade-marks,  giving  it  ftdl 
access  to  the  books  of  account  of  the  Crandall  &  Godley  Company, 
permitting  it  to  use  its  horses,  trucks,  and  automobiles.  They  made 
no  cllort  to  sell  its  brands,  trade-marks,  good  will,  and  business.  They 
permitted  the  Crandall-Pettee  Company  full  access  to  correspondence, 
permitted  it  to  take  and  fill  orders  for  merchancUse  sent  by  mail  to  the 
Crandall  &  Godley  Company  by  its  customers,  and  to  take,  use,  and 
appropriate  to  its  own  use.  and  without  compensation,  the  good  will 
and  business  of  said  company.  They  did  in  bad  faith  conspire  with 
Pfeiffer  and  William  C.  Pettee  to  turn  over  a^nd  deliver  to  the  Cran- 
dall-Pettee Company  the  business  and  good  will  of  the  Crandall  & 
Godley  Company,  for  the  purpose  of  having  the  business  continued  and 
enjoyed  to  the  Crandall-Pettee  Company,  and  for  the  purpose  of  ex- 
cluding plaintiff  and  all  other  stockholders  similarly  situated  from  fur- 
ther participation  in  said  business  and  the  good  will  thereof,  without 
compensation,  to  the  said  Crandall  &  Godley  Company.  Lyman  F, 
Pettee,  Finckenstadt,  and  Pfeiffer  procured  the  reduction  of  the  cap- 
ital  stock  of  the  Crandall  &  Godley  Company  from  $300,000  to  $15,- 
000,  and  by  said  reduction  the  capital  became  and  is  wholly  inadequate 
for  the  contintumce  of  its  business.  By  reason  thereof,  and  the 
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propriatioii  of  its  business  by  the  Crandall-Pettee  Company,  the  Cran- 

dall  &  Godley  Company  is  now  unable  to  continue  its  said  business; 
and  the  board  of  directors  in  bad  faith  discontinued  the  business. 

The  court  found  that  the  Crandall-Pettee  Company,  with  a  capital- 
ization of  $50,(XX),  took  over  and  successfully  continued  the  business 
of  the  CrandaJl  &  Godley  Company,  and  that  the  value  of  the  good 
will  of  the  Crandall  &  Godley  Company  was  $90,000  ;  that  it  paid  for 
legal  services  in  defense  of  this  action,  and  since  the  commencement 
thereof,  the  sum  of  $6,99171. 

The  jud^ient  directs:  That  the  executors  of  Lyman  F.  Pettee  pay 
the  Crandall  Godley  Company  moneys  paid  out  of  the  funds  and 
treasufy  of  said  defendant  during  the  period  when  he  was  a  director 
and  president:  (1)  All  moneys  so  paid  from  December  31,  1895,  to 
January  1,  1S>09,  under  the  name  of  "additional  salaries,"  to  himself 
and  certain  officers  and  directors  and  employes  holding  common  stock, 
amounting  to  the  sum  of  $207,821.39;  (2)  all  moneys  paid  under  res- 
olution of  November  14,  1906,  as  salarv  to  himself,  Finckenstadt,  and 
Pfeiffer,  amotmting  to  the  sum  of  $91,507.50;  (3)  aU  moneys  paid 
to  himself  under  the  resolution  of  May  1,  1910,  as  salary,  amounting 
to  the  further  sum  of  $15,418.75;  (4)  the  value  of  the  good  will, 
amounting  to  $90,000;  (5)  legal  fees  and  expenses  paid  out  in  and 
about  the  defense  of  this  action,  $7,760.80;  (6)  amount  paid  as  a 
premium  oo  a  bond  to  discharge  a  receiver  herein,  amounting  to  $1,- 
100— the  said  sums  amounting  in  all  to  the  sum  of  $413,606.44.  That 
the  defendant  Finckenstadt  account  and  pay  to  the  company  all  mon- 
eys paid  out  of  the  funds  and  treasury  during  the  period  when  he 
was  a  director  from  March  1,  1903:  (1)  All  moneys  so  paid  from 
December  31,  1903,  to  January  1,  1909,  under  the  name  of  "additional 
salaries,"  to  himself  and  certain  ofificers  and  directors  and  employes 
holding  common  stock,  $51,628.04;  (2)  moneys  paid  under  a  resolution 
of  November  14,  1906,  as  salary  to  himself,  Pettee,  and  Pfciffer,  $91,- 
750;  (3)  moneys  paid  to  Pettee  as  salary  under  the  resolution  of  May 
1,  1910,  $15,418.75;  (4)  good  will,  $90,000;  (5)  legal  expenses,  $7,- 
760.80;  (6)  premium  on  bond,  $1,100— in  all  $257,415.09.  That  the 
defendant  Pfdffer  account  for  and  pay  to  the  company  all  moneys 
paid  during  the  period  when  he  was  a  director:  (1)  All  moneys  so 
paid  under  the  name  of  "additional  salaries,"  from  March  1,  1906,  to 
January  12,  1909,  amounting  to  $7,049.02;  (2)  paid  under  the  reso- 
lution of  November  14,  1906,  as  salary  to  himself,  Pettee,  and  Fincken- 
stadt, $91,570.50;  (3)  the  good  wiU,  $90,000— amounting  in  all  to 
$188,556.52.  That  the  defendant  William  C  Pettee  account  for  and 
pay  to  Crandall  &  Godley  Company  the  value  of  the  good  will,  $90,- 
000.  That  the  Crandall-Pettee  Company  account  and  pay  for  the 
good  will,  $90,000.  That  the  defendants  Crandall-Pettee  Company, 
Finckenstadt,  Pfeiffer,  William  C.  Pettee,  and  the  executors  of  Ly- 
man F.  Pettee  pay  the  sum  of  $1,000  as  extra  allowance,  and  $738l90 
costs. 

[1,2]  The  basic  reason  of  the  corporate  disputes  which  have  pro- 
duced the  crop  of  representative  actions,  similar  to  the  case  at  bar,  is 
this:  The  original  members  of  a  joint  enterprise  or  partnership  en- 
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gaged  in  trade,  btuiness,  or  tnanufactnring,  seeing  certain  real  advan- 
tages in  incorporation — the  two  most  important  being  (1)  a  limitation  of 
personal  liability  for  the  debts  of  the  business  to  the  amount  invested 
therein,  and  (2)  freedom  from  dissolution  by  reason  of  the  death  of  a 
partner — transform  the  trading*  partnership  into  a  business  corporation, 
the  partners  reoeiving  stock  in  proportion  to  their  interests.  So  long 
as  they  all  live,  and  agree,  they  treat  it  as  a  partnership,  and,  whether 
they  distribute  the  surplus  profits  among  themselves  as  dividends  or  by 
way  of  salaries,  the  financial  result  is  precisely  the  same,  and  there  is 
no  one  to  complain.  But  when  a  partner  (that  is,  such  a  stockholder) 
dies,  or,  by  reason  of  disagreement  with  the  majority,  is  ousted  from 
the  management,  the  majority  refuse  to  regard  the  stock  of  that  de- 
ceased or  ousted  partner  as  entitled  to  the  treatment  that  he  was  when 
alive  or  in  agreement.  They  think  that,  as  they  do  the  work  and  have 
the  responsibility,  they  are  entitled  to  keep  to  themselves,  and  divide 
among  themselves,  all,  or  the  substantial  part,  of  the  profits  or  gains  of 
the  business,  thus  losing  sight  of  the  fact  that  the  very  form  of  the 
enterprise  which  they  have  created,  to  wit,  a  corporation,  whidi  has 
conferred  upon  them  the  benefits  of  a  limitation  of  liability  and  a  sur* 
vival  notwithstanding  the  death  of  a  member,  couples  with  those  ad- 
vantages the  equality  of  all  the  stock,  irrespective  of  ownership,  wheth- 
er original  or  recent,  and  irrespective  of  the  participation  in  the  af- 
fairs of  Uie  company  or  of  the  work  or  labor  for  it.  AU  the  stock  is 
on  the  same  basis  of  partnership  inter  sese,  and  the  right  of  the  ma« 
jority,  or  the  surviving  original  partners,  to  still  treat  the  enterprise  as 
their  own  and  as  they  will,  has  ceased.  That  is  the  penalty,  or  payment, 
which  they  have  to  make  for  the  original  advantage  which  they  have 
received  by  incorporating.  It  is  for  this  reason  that,  chafing  under  the 
legal  necessity  of  treating  all  the  stock  alike,  and  of  dividing  the  profits 
pro  rata  to  the  holders  thereof ,  they  become  ingenious  in  devising  meth- 
ods to  evade  and  avoid  their  corporate  re^KMisibilities.  The  only  safe- 
guard lies  in  strict  adherence  to  the  equitable  principle  that  the  direc- 
tors are  fiduciaries,  and  may  not,  therefore,  deal  with  themselves.  The 
court  is  still  the  refuge  and  the  support  of  the  minority.  Whenever  a 
minority  stockholder  can  show  that  the  directors,  his  fiduciaries,  have 
deviated  from  the  path  of  square  and  honorable  dealing  for  their  own 
benefit,  the  court  will  exercise  its  power  to  right  the  wrong. 

So  loiiL^  as  William  D.  Godley  was  alive  and  in  good  health,  Lyman 
F.  Pettee  and  he  conducted  the  affairs  of  the  successive  corporations 
upon  the  practical  basis  of  a  copartnership.  During  the  existence  of 
the  New  Jersey  corporation,  all  the  common  stock  was  treated  alike. 
Godley's  illness  and  incapacity  occurred  at  about  the  time  of  the  forma- 
tion of  the  New  York  corporation.  Immediately  thereafter  Godley 
was  deprived  of  a  participation  in  the  profits  of  the  business  in  excess 
of  the  rcj^uiarly  declared  dividends.  His  salary  ceased,  and  was  ap- 
propriated by  Pettee  during  the  short  remainder  of  his  life.  After 
his  death  all  the  holders  of  the  common  stock,  with  the  exception  of 
Mrs.  Godley,  received  a  sum  equal  to  9  per  cent,  upon  their  stock 
hoklinj^s  in  addition  to  the  rec^ularly  declared  dividends ;  the  result 
being  tliat  from  1895  down  to  and  including  1905  lyyman  F.  Pettee  re- 
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ceived,  upon  the  basis  of  his  holdini^  of  common  stock,  in  excess  of 
the  regular  dividends  which  were  paid  to  plaintifT  and  upon  the  basis 
of  9  per  cent,  thereof,  the  sum  of  $65,943.  During  all  of  this  time 
he  was  a  director  of  the  company,  in  receipt  of  a  regular  salary,  and 
voted  for  and  directed  said  additional  payment  to  himself.  Cooking- 
ham,  who  was  a  director  from  1896  to  1902.  received  $5,400 ;  Wash- 
bum,  who  was  a  director  from  1898  to  1906,  received  $3,800;  and 
Finckenstadt.  who  was  a  director  from  March  1,  1903,  received  to 
and  inclusive  of  the  year  1905  $2,700  under  the  same  conditions.  These 
payments  were  either  extra  dividends  upon  stock  or  were  additional 
salaries  voted  and  paid  by  directors  to  themselves. 

[3  ]  1.  Considering  them  as  dividends :  The  only  justification  alleged 
for  discrimination  among  stockholders  of  the  same  class  of  stock  is 
that  the  New  York  corporation  followed  the  custom  set  by  the  New 
Jersey  corporation,  and  that  this  was  a  justitiablc  scheme  of  profit- 
sharing  with  stockholding  employes.  The  court  found  there  was  no 
such  custom.  The  basis  of  recogmzm||f  faithful  senrtces  Is  one.  thing. 
If  the  board  of  directors  haid  recognized  length  and  faithfulness  of 
service  by  increased-  salary,  no  minority  stockholder,  in  a  representa- 
tive action,  would  have  the  right  to  complain,  for  the  internal  manage- 
ment of  the  affairs  of  a  corporation  is  intrusted  to  the  directors  and 
inkers.  But  the  distribution  of  the  common  stock  was  not  made  among 
the  employes  upon  any  proportional  basis  of  length  or  ability  of  serv* 
ice.  nor  were  the  increased  amounts  paid  to  them  gauged  by  any  such 
rule.  The  amount?  were  arrived  at  as  dividends  are  arrived  at  and 
paid,  not  in  accordance  with  services,  but  in  accordance  with  stock 
holdings,  resulting  in  an  arbitrary  and  unjust  discrimination  between 
the  holders  of  the  same  class  of  stock,  which  stock  represents  in  law 
investment  in  the  company,  and  not  payment  for  services. 

[4  I  Considered  as  dividends,  there  can  be  no  justification  for  such 
discrimination.  Jones  v.  Terre  Haute  &  Richmond  R.  R.  Co.,  57  N. 
y.  196.  But  if  this  be  so,  and  these  sums  paid  to  the  directors,  as  well 
as  to  all  the  other  stockholders  who  were  employes  of  the  company, 
are  to  be  considered  as  improper  and  discriminatin|f  dividends  declared 
and  paid,  I  do  not  think  they  can  be  recovered  m  this  action.  It  is 
a  representative  action.  In  such  an  action  the  plaintiff  i«;  asserting  the 
right  of  the  corporation.  In  such  an  action  the  complaint  should  set 
forth  but  two  things:  First,  the  cause  of  action  in  favor  of  the  cor- 
poration ;  and,  second,  the  facts  which  entitle  the  plaintiff  to  maintain 
the  action  in  place  of  the  corporation.  Kavanaugfa  v.  Commonwealth 
Trust  Co.,  181  N.  Y.  121,  73  N.  E.  562.  The  corporation  cannot  re- 
cover dividends  it  has  paid,  if  earned,  because  it  did  not  pay  all  the 
stockholders.  The  stockholder  may  have  an  individual  action  against 
the  corporation  to  recover  dividends  which  should  have  been  paid  to 
her.  Pedcham  v.  Van  Wagemer,  83  N.  Y.  40,  38  Am.  Rep.  392.  But 
this  is  not  that  action.  She  sues,  not  in  her  own  right,  but  that  of  the 
corporation. 

[5]  2.  The  appellants  strenuously  contend  that  these  payments  were 
not  dividends,  but  were  additional  salaries.  They  point  out  that  they 
were  credited  at  the  end  of  each  year,  while  the  regular  dividends  were 
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declared  at  a  meeting  of  the  board  of  directors  in  March  of  each  year 
for  the  preceding  year;  that  they  ceased  to  be  paid  when  an  employe 
died  or  left  the  employ  of  the  company.  They  assert,  as  the  authority 
for  the  payment  thereof,  the  resolutions  of  July  8,  1895,  and  March 
1,  1897;  the  latter  reading: 

"He  It  resolved,  that  in  order  to  show  due  appreciation  to  some  of  our  best 
and  trusted  employes,  vro  ninke  to  those  nn  annual  increase  in  salary,  to  con- 
tinue until  revoked  by  the  board  of  directors." 

In  neither  of  the  resolutions  is  there  an  allusion  to  any  stock,  or 
to  any  percentas^e  thereon,  as  the  basis  of  the  increase  in  salary.  In 
the  letter  of  Wa^hhurn  of  April  17,  1906,  a  former  director  and  a  wit- 
ness for  the  plaintiff,  he  says : 

**i  particularly  refer  to  my  special  salary  account,  on  which  there  is  due 
me.  1  believe,  $112.65.  •  *  *  The  special  salarj  la  reckoned  at  $460  per 
annum,  or  9  per  cent  on  ^000  stock  holdings." 

And  Finckenstadt,  a  director  and  the  secretary  of  the  corporation, 
testified: 

"Tho  resolution  to  make  payments  to  our  best  and  trusted  employes  includ- 
ed i^ettee.  He  was  a  director.  Q.  Can  yon  state  whether  it  was  determiued 
wbidi  of  yonr  onployis,  oflloera,  and  directors  came  within  the  claas  de- 
scribed by  the  resolution?  A.  My  Instructions  from  Lyman  F.  Pettce.  Q. 
in  other  words,  Mr.  Pettee  determined  those  questions?  A.  1  suppose,  with 
the  directors.  After  I  became  a  director,  acttng  under  tbe  reaolntlon  of 
March,  1807, 1  receiTed  the  same  directions  from  Pettee.** 

Accepting  the  claim  of  the  appellants,  there  seems  no  escape  from 
the  conclusion  that  the  defendant  directors  are  accountable  for  the 
sums  thus  paid  to  directors  during  their  several  terms  of  office.  The 

validity  of  payments  made  to  themselves  by  directors  has  heen  care- 
fully considered  by  this  court  in  the  case  of  Carr  v.  Kimball,  139  X. 
Y.  Siipp.  253,  handed  down  at  the  present  term  of  the  court,  and  the 
above  proposition  is  fully  supported  by  the  cases  there  cited.  Uutts 
V.  Wood,  37  N.  Y.  317;  Kelsey  v.  Sargent,  40  Hun,  150;  Copeland 
V.  Johnson  Mfg.  Co.,  47  Hun,  235;  Sage  v.  Culver,  147  N.  Y.  241,  41 
\.  K.  5]3:  Uosworth  v.  Allen,  168  N.  Y.  157,  61  N.  E.  163.  5-5  L.  R. 
A.  751.  85  Am.  St.  Rep.  667;  Jacobson  v.  Brooklyn  Lumber  Co.,  184 
N.  Y.  152,  76  N.  E.  1075;  Miller  v.  Crown  Perfumery  Co.,  57  Misc. 
Rep.  3S3.  109  N.  Y.  Supp.  7a).  affirmed  125  App.  Div.  881,  110  N.  Y. 
Supp.  806;  Davids  v.  Davids,  135  App.  Div.  206,  120  N.  Y.  Supp. 
350;  Fitchett  v.  Murphy,  46  App.  Div.  181,  61  N.  Y.  Supp.  182. 

[I]  We  do  not  think,  treating  these  payments  as  salaries,  that  the 
directors  are  accountable  for  the  sums  paid  to  other  employes,  not  di- 
rectors, for  the  reasons  stated  in  Carr  v.  Kimball,  supra. 

[7]  The  appellants  claim  that  there  is  no  findin^^  of  the  court  that 
the  additional  salaries  so  paid  by  the  directors  to  themselves  were  ex- 
cessive. But  the  court  refused  to  find,  at  the  request  of  the  appellants, 
that  the  sums  thus  severally  paid  as  additional  salaries  were  reason- 
able, and  a  proper  sum  to  be  paid  for  the  services  rendered  by  diem, 
respectively:  and  the  court  did  find  that  the  additional  salaries  were 
not  measured  by  the  services  performed  in  the  service  of  the  company. 
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but  were  determined  by  the  amount  of  stock  held,  and  said  employes 
who  hdd  no  stock  got  no  so-called  "additional  salary." 

[t]  It  having  been  established  that  these  additional  salaries  were 

paid  by  the  directors  to  themselves,  the  burden  was  upon  them  of 
justifying  the  payment  by  establishing  the  value  of  tlieir  services. 
We  are  satisfied  that  a  recovery  of  these  amounts  is  right,  and  that 
Pettee  should  be  charged  with  $65,943  paid  to  himself,  $3,600  paid 
to  Washburn  while  he  was  a  director,  $5,400  paid  to  Cooldnghani 
while  he  was  a  director,  and  $2^00  paid  to  Finckenstadt  while  he  was 
a  director,  making  in  all  the  sum  of  $77,643,  and  that  Finckenstadt 
should  be  charged  with  $2,700  paid  to  himself,  $1,350  paid  to  Wash- 
bum,  and  $17,955  paid  to  Pettee  during  his  directorate,  amounting  in 
all  to  $22,005.  No  additional  salaries  to  du-ectors  appear  to  have  been 
paid  during  the  period  that  Pfeiffer  was  a  director. 

[I]  3.  On  the  14th  of  November,  1906,  the  board  of  directors,  con- 
sisting of  Pettee,  Finckenstadt,  and  Pfeiflfer,  voted  to  themselves  in- 
creases of  salary  for  the  year  1906  as  follows:  Pettee,  as  president, 
from  $5,200  to  $15,000;  Pfeiffer,  as  vice  president,  from  $2,590  to 
$4,500;  and  Finckenstadt,  as  secretary,  from  $2,600  to  $5,000;  and 
these  salaries  wcr6  continued  to  1909.  After  said  resolution,  none 
of  the  said  directors  received  anything  on  account  of  so-called  "addi- 
tional salaries"  upon  the  basis  of  9  per  cent,  of  their  stock  holdings. 

These  increases  come  precisely  within  the  condemnation  of  the  cases 
heretofore  alluded  to,  prohibiting  directors  from  voting  salaries  to 
themselves  as  officers.  The  court  refused  to  find,  at  the  request  of 
the  appellants,  that  the  salaries  paid  pursuant  to  the  resolution  of 
November  14,  1906,  were  reasonable  and  proper  sums  to  be  paid  for 
the  serv'ices  rendered  therefor,  and  it  did  find  that  the  services  ren- 
dered by  said  officers  were  substantially  the  same  after  the  passage 
of  said  resolution  as  prior  thereto;  that  the  resolution  by  its  terms 
was  retroactive,  in  so  far  as  it  voted  salaries  for  the  3rear  1906;  that 
at  the  time  of  the  increase  under  said  resolution  the  volume  of  business 
transacted  by  the  company  was  substantially  the  same  as  in  its  pre- 
ceding year,  and  not  so  large  as  in  the  year  1902 ;  and  as  a  conclu- 
sion of  law  that  tlie  resolutions  providing  for  the  payment  of  said 
salaries  were  and  are  illegal  and  invalid,  and  the  judgment  requires 
the  full  amount  to  be  accounted  for. 

[10]  This  latter  conclusion  we  think  erroneous.  The  evidence  es- 
tablished that  the  serv  ices  rendered  by  such  officers  were  reasonably 
worth  to  the  corporation  at  least  what  had  theretofore  been  paid  to 
them  as  regular  salaries,  and  they  should  have  been  allowed  those 
amounts. 

[II]  4.  When  we  come  to  consider  the  transactions  connected  with 
the  discontinuance  of  the  business  of  the  Crandall  (."t  Godley  Company, 
and  the  formation  of  the  Crandall-Pettee  Company,  it  would  seem 
to  present  a  case  of  consummation  of  the  long-cherished  design  to  get 
rid  of  the  Godley  interests,  in  which  the  Pettee  interests  took  advan- 
tage of  the  fortuitous  circumstance  of  the  fire  to  "freeze"  Mrs.  God- 
ley out  and  to  turn  the  whole  business  of  this  long-existing  and  suc- 
cessful concern  over  to  a  new  corporation,  formed  by  practically  the 
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same  interests,  with  the  single  exception  of  the  plaintiff.  The  busi- 
ness was  a  going  concern.  Its  good  will,  when  formed,  was  valued  at 
$132,000.  and  so  carried  on  its  books.  It  had  been  prosperous.  It 
was  completely  insured.  The  new  company  went  right  on  with  all 
the  existing  paraphernalia  and  plant  which  had  not  been  wiped  out 
by  the  fir^-4he  old  customers,  the  old  trade-marks,  the  old  horscSi 
and  wagons,  with  the  old  employ^  Everything  was  continued,  with 
the  exception  of  a  name  and  the  extermination  of  the  Godley  interest. 
The  Crandall  &  Godley  Company  has  not  been  dissolved.  It  still  ex- 
ists as  a  legal  entity ;  but  it  has  practically  ceased  to  exist  as  a  busi- 
ness concern.  Its  capital  has  been  jeduced  to  a  nominal  sum.  Thb 
condition  was  brought  about  deliberately  by  its  directors.  In  People 
T.  Ballard,  134  N.  Y.  269,  32  N.  £.  54,  17  L.  R.  A.  737,  Judge  Vann 
said : 

"All  the  authorities  In  this  state  are  uniform  In  holding  that  the  trustees 
of  a  corporation  cuunot  so  dispose  of  its  property  as  to  virtually  end  its 
eadstence  aud  prevent  it  firom  canylng  on  tiie  biulneas  for  wUdi  It  was  In- 
corporated" (dting  cases). 

It  is  true  that  Lyman  F.  Pettee  did  not  take  any  stock  in  the  new 
company;  but  his  son  did,  and  the  father  promised  him  his  backing. 

Of  course,  the  court  cannot  compel  the  continuance  in  business  of 
the  Crandall  &  Godley  corporation,  nor  undo  the  acts  by  which  its 
capital  stock  was  reduced.  But  it  can  say  that  the  successor  company 
shall  not  appropriate,  without  payment,  the  good  will  of  a  bosmess 
which  had  been  in  existence  in  one  form  or  another  for  41  years,  and 
that  those  perpetrating  such  a  transaction,  and  the  beneficiary  thereof, 
shall  pay  to  the  despoiled  company  the  fair  value  of  that  which  it 
has  so  taken.  There  is  no  complaint  made  of  the  method  of  ascer- 
taining the  value  of  the  good  will  and  the  amount  thereof,  provided 
that  the  plaintiff  is  entitled  to  have  that  item  considered  and  Uie  value 
thereof  accounted  for  and  paid  to  the  Crandall  &  Godley  Company. 
It  was  that  used  in  Von  Au  v.  Macjenheimer,  126  App.  Div.  257,  110 
N.  Y.  Supp.  629,  affirmed  196  N.  Y.  510,  89  N.  E.  1114. 

The  tangible  property  of  the  Crandall  &  Godley  Company  could 
not  have  been  disposed  of  by  its  directors  and  appropriated  by  the 
Crandall-Pettee  Company  without  an  accounting  therefor.  The  good 
will  was  property.  It  is  an  asset  of  a  copartnership,  which  on  dissolu- 
tion must  be  sold  and  accounted  for.  Slater  v.  Slater,  78  App.  Div. 
449.  80  N.  Y.  Snpp.  363;  Id.,  175  N.  Y.  143.  67  N.  E.  224,  61  L.  R. 
A.  796,  96  .^m.  St.  Rep.  605;  Matter  of  Silkman,  121  App.  Div.  202, 
105  N.  Y.  Supp.  872,  affirmed  190  N.  Y.  560,  83  N.  E.  1131.  It  is 
an  assignable  asset  of  a  bankrupt  copartnership,  which  passes  to  the 
trustee  in  bankruptcy,  and  upon  a  sale  by  the  trustee  passes  to  the 
purchaser.  Freeman  v.  Freeman,  86  App.  Div.  110,  83  N.  Y.  Supp. 
478. 

In  White,  Corbin  &  Co.  v.  Jones,  79  App.  Div.  373,  79  N.  Y.  Supp. 
583,  an  action  upon  a  stockholder's  liability,  on  the  claim  that  the 
property  which  made  up  the  assets  of  the  corporation  had  been  know- 
ingly overvalued,  and  that  the  capital  stock  had  not  been  fully  paid 
up.  It  was  held  that  the  good  will  of  two  firms,  whose  property  had 
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become  vested  in  the  corporation,  whose  name  was  In  no  way  derived 

from  or  su^ested  either  of  said  firms  or  any  of  their  members,  must 
be  taken  into  the  account  and  estimated  as  property  in  the  same  man- 
ner as  the  machinery  and  tangible  property  was  appraised. 

If  these  decisions  represent  the  law  of  the  state,  it  follows,  upon 
the  findings  of  the  Special  Tenn,  that  this  good  will,  pennitted  to  be 
appropriated  by  the  scheme  and  device  adopted,  must  be  accounted 
for  by  the  unfaithful  directors,  who  permitted,  and  the  individual  and 
corporate  defendants,  who  profited  thereby. 

If  modern  business  is  to  continue  to  be  conducted  by  these  artificial 
entities  known  as  corporations,  which  are  incapable  of  doing  any- 
thing in  and  of  themselves,  but  must  be  guided,  controlled,  and  gov-  . 
emed  by  directors  and  managers,  the  courts,  when  appealed  to,  must 
see  to  it  that  those  directors  and  officers  act  honestly,  straightfor- 
wardly, and  with  a  regard  to  the  principles  of  equity  which  have  been 
so  often  laid  down. 

[12]  5.  The  appellants  object  to  the  provision  of  the  judgment  re- 
quiring the  payment  of  the  legal  fees  and  expenses  paid  out  in  and 
about  the  defense  of  this  action  and  the  amount  paid  as  a  premium  on 
a  bond  to  discharge  a  receiver  herein.  It  would  seem  as  if  the  di- 
rectors of  the  company,  who  were  responsible  for  the  conditions  which 
required  the  action,  should  pay  such  expenses,  instead  of  the  corpora- 
tion  itself. 

The  judgment  appealed  from  should  be  modified  as  indicated,  and, 
as  modified,  affirmed,  without  costs  to  either  party  on  this  appeal.  The 
amounts  stated  therein  will  be  materially  chan£,^ed.  and  many  of  the 
findings  will  have  to  be  modified.  Our  conclusions,  however,  are  suf- 
ficiency supported  by  the  facts  as  fotmd,  and  we  are  of  opinion  that 
under  the  recent  amendment  of  section  1317  of  the  Code  of  Civil  Pro- 
cedure an  order  can  be  made  doin^  justice  to  all  parties  and  thereby 
avoiding  the  necessity  of  a  new  trial,  which,  in  view  of  the  voluminous 
record,  would  be  unfortunate. 

INGRAIIAM,  P.  J.  I  concur  with  Mr.  Justice  CLARKE  in  his 
opinion  so  far  as  it  affects  the  additional  sums  of  money  which  the 
trustees  voted  to  themselves  over  and  above  the  regular  salaries  that 
had  been  paid  prior  to  the  time  that  the  increases  were  allowed,  but 
I  do  not  concur  in  the  conclusion  at  which  he  arrives  in  regard  to 
the  good  will  of  the  Crandall  &  Godley  Company. 

After  William  D.  Godley  became  ill  and  incapacitated  in  May,  1895, 
the  entire  management  and  control  of  the  company  devolved  upon 
Lyman  F.  Pettee,  who  seemed  to  have  been  the  controlHn.^  manager 
of  the  corporation  from  that  time  until  the  coniijany  discontinued  busi- 
ness in  consequence  of  the  destruction  of  its  plant  by  fire.  Before  that 
time  Lyman  P.  Pettee  had  become  seriously  ill,  and  for  some  time 
prior  to  the  fire  had  been  unable  to  devote  very  much  time  to  the 
business  of  the  company.  So  far  as  appears,  there  was  no  one  rep- 
resenting the  plaintiff's  interest  in  the  company  who  had  the  capacity 
or  was  able  to  take  charge  of  rehabilitating  the  company  and  continu- 
ing its  business  after  its  plant  and  property  liad  been  destroyed,  i^y- 


Diyilizea  by  CjOOglc 


250  mow  TOBK  SUPPLBMBMT  (Sup.  Ct 

man  P.  Pettce  was  unaUe,  by  reason  of  the  condition  of  his  health, 
to  continue  the  business,  and  he  died  about  a  year  afterwards.  There 
.was  no  obligation  upon  his  sons,  who  would  succeed  to  his  property 
after  his  death,  as  they  were  not  otliccrs  of  the  company,  and  were  un- 
der no  obligation  as  trustees  or  otherwise  to  continue  the  business.  The 
company  had  a  large  amount  of  assets,  which  included  the  insurance 
on  the  property  destroyed  by  the  fire.  But  it  appeared  that  after  Ly- 
man F.  Pettce  had  been  unable  to  devote  his  time  and  ability  to  the 
service  of  the  company  the  business  had  ceased  to  be  profitable,  and 
the  year  before  the  fire  the  business  was  considered  at  a  loss  of  up- 
wards of  $8,000,  instead  of  the  large  profit  that  had  been  made  prior 
to  that  tone.  I  do  not  think  that  the  detemunation  of  the  directors 
of  this  company  to  discontinue  the  business  was  fraudulent,  or  imposed 
upon  them  any  liability.  In  fact,  as  I  read  this  record,  they  neither 
had  the  ability  nor  the  means  to  reconstruct  the  plant  and  continue 
the  business.  It  was  their  duty,  however,  to  wind  up  the  affairs  of 
the  company  to  the  best  interest  of  the  stockholders,  and  undoubtedly 
the  good  will  of  the  business  was  an  asset  that  should  have  been 
disposed  of  for  the  benefit  of  the  stockholders. 

Nor  do  I  think  that  the  act  of  the  son  of  Lyman  F.  Pettee  and  his 
associates,  who  organized  the  Crandall- Pettee  Company  and  started 
the  business,  made  them  liable  to  the  plaintiff  or  to  the  Crandall  & 
Godley  Company  for  the  organization  of  that  company,  or  for  their 
acts  in  obtaining  so  far  as  they  could  the  customers  of  the  Crandall 
&  Godley  Company.  They  were  under  no  fiduciary  obligation  to  the 
plaintiff,  or  to  the  Crandall  &  Godley  Company,  and  I  do  not  think 
the  evidence  sustains  the  conclusion  that  Lyman  F.  Pettce,  considering 
the  condition  of  his  health  at  the  time,  was  an  actual  participant  in 
the  organization  of  that  company,  or  was  guilty  of  any  fraud  which 
would  impose  upon  his  estate  a  liability  for  whatever  of  the  good  will 
of  the  Crandall  &  Godley  Company  as  was  secured  by  the  Crandall- 
Pettee  Company.  The  charge  is  that  the  directors  of  the  Crandall  & 
Godley  Company  permitted  the  Crandall-Pcttee  Company  to  conduct 
this  business  in  such  a  way  that  it  secured  a  large  portion  of  the 
business  of  the  Crandall  ft  uodley  Company.  Just  what  this  "permit- 
ting" means,  or  why  it  should  impose  a  liability  upon  the  directors  of 
the  Crandall  &  Godley  Company,  I  do  not  understand.  What  else 
could  these  directors  do?.  They  certainly  could  not  prevent  the  Cran- 
dall-Pcttee Company  from  doing  business,  or  from  selling  to  the  cus- 
tomers of  the  Crandall  &  Godley  Company  who  wished  to  deal  with 
the  new  corporation.  The  situation  was  peculiar.  Lyman  F.  Pettee 
had  been  the  controlling  influence  in  the  management  of  the  Crandall 
&  Godley  Company,  and  it  was  under  his  management  and  control  that 
the  company  for  years  had  been  able  to  conduct  a  profitable  business. 
He  was  incapacitated  from  further  work.  The  fire  had  destroyed  the 
business  of  the  company  as  a  going  business,  and  it  could  not  continue 
without  a  reconstruction  of  its  plant  and  a  reorganization  of  its  busi- 
ness. It  seems  to  me  that  it  had  nothing  to  do  but  to  discontinue 
business.  It  is  true  that  the  directors  could  have  applied  to  have  the 
corporation  dissolved,  have  a  receiver  appointed,  and  it  may  be  sell 
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the  good  will  of  the  husiness  conducted  by  the  corporation  with  Its 
other  assets  which  did  not  consist  of  money ;  but  these  directors  rep- 

re<:ented  a  very  small  portion  of  the  capital  stock  of  the  corporation, 
and.  if  the  plaintiff  had  wished  to  accomplish  such  a  result,  she  could 
have  commenced  at  once  the  proper  action  for  that  purpose ;  but  there 
is  nothing  in  the  record,  as  I  view  it,  to  show  that  the  Crandall-Pettee 
Company  actually  acquired  the  good  will  of  the  Crandall  &  Godlcy 
Company.  It  did  not  purport  to  have  acquired  such  good  will,  and 
while  it  seems  to  have  appropriated  or  used  certain  of  the  trade-marks 
of  the  company,  and  for  a  short  time  property  that  had  been  saved 
from  destruction  by  the  fire,  the  good  will  of  the  business  as  a  going 
business  was  never,  as  I  read  this  testimony,  actually  appropriated  1^ 
the  Crandall  &  Godl^  Company,  and  I  think  it  entirely  unjust  to 
charge  the  directors  of  the  Crandall  &  Godley  Company,  or  the  Cran- 
dall-Pettee Company  and  its  orp^nnizers,  with  the  value  of  the  good 
will  of  the  Crandall  &  Godley  Company  as  a  going  concern. 

I  therefore  dissent  from  the  determination  to  affirm  so  much  of 
the  judgment  as  in  this  action  imposes  upon  any  of  the  defendants 
a  liability  for  what  the  court  finds  was  the  value  of  the  good  will 
of  the  Crandall  &  Godley  Company. 

Mclaughlin,  j.,  concurs. 

SCOTT,  J.   I  concur  entirely  with  Mr.  Justice  CLARKE  so  far 

as  he  goes ;  but  in  my  opinion  we  should  go  further,  and  hold  the  de- 
fendants who  were  directors  of  the  Crandall  &  Godley  Company  lia- 
ble to  the  company,  not  only  for  the  moneys  fraudulently  paid  out  to 
themselves  under  the  guise  of  increased  or  additional  salaries,  but 
also  for  the  moneys  paid  out  in  like  manner  and  under  the  same  ^ise 
to  those  favored  stockholders  who  were  employes,  though  not  direc- 
tors, of  the  corporation. 

The  basis  upon  which  the  directors  are  held  liable  at  all  is  that  they 
unlawfully  diverted  the  money  of  the  corporation  to  themselves  and 
other  favored  stockholders,  ostensibly  as  salaries  or  compensation  for 
services,  but  really  with  a  view  to  dividing  up  the  surplus  among 
themselves  and  those  whom  they  favored,  thus  undertaking  to  "freeze 
out"  the  stockholders  with  whom  they  were  not  friendly.  In  effect 
they  are  found  guilty  of  having  paid  the  moneys  of  the  corporation 
to  themselves  and  others  without  consideration  or  equivalent  flowing 
to  the  corporation.  This  was  an  unlawful  diversion  of  the  funds  of 
the  corporation,  and  a  fraud  upon  the  minority  stockholders.  The  ' 
reason  why  the  directors  are  required  to  pay  back  what  they  illegally 
received  under  this  scheme  is  that  they  were  actors  in  it,  and  in  so 
acting  violated  their  fiduciary  relation  to  the  corporation  and  its  stock- 
holders. 1  think  that  tiiey  are  liable  for  all  that  was  thus  illegally  paid 
out  as  a  result  of  their  wrongful  acts.  In  Latimer  v.  Veader,  20  App. 
Div.  418,  46  N.  Y.  Supp.  823,  an  officer  of  a  bank -who  had  embezzled 
its  funds  was  held  liable,  not  only  for  what  he  had  stolen  himself,  but 
for  all  that  had  been  stolen  by  his  subordinates  through  his  connivance 
or  negligence.  The  same  rule  X  think  is  applicable  to  the  present  case. 
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I  am  therefore  of  the  opinion  that  the  judgment  should  be  affirmed, 

without  modification. 

While  entertaining  the  views  above  expressed,  I  am  not  disposed 
to  insist  upon  them,  if  by  so  doing  the  disposition  of  the  appeal  will 
be  delayed.  The  case  is  an  important  one,  involving  a  large  amount 
of  money,  and  will,  I  assume,  be  taken  to  the  Court  of  Appeals.  If 
so,  we  should  not  unnecessarily  delay  its  progress.  The  case  was  care- 
fully tried,  and  it  is  wholly  improbable  that  any  new  facts  would  be 
developed  upon  a  new  trial.  The  appeal  was  fully  and  ably  argued, 
and  it  is  not  probable  that  a  reargtmient  would  throw  any  further 
light  upon  the  questions  as  to  which  the  members  of  this  court  are 
divided  in  opinion.  I  am  therefore  prepared,  in  order  that  the  case 
may  be  disposed  of,  so  far  as  this  court  is  concerned,  to  concur  in  the 
opinion  of  my  Brother  CLARKE,  merely  expressing  my  own  q^Mnion 
as  above  stated. 

LAUGHLIN,  J.  I  concur  in  the  views  expressed  by  Mr.  Justice 
CLARKE,  excepting  on  one  point  I  am  of  opinion  that  the  directors 
were  guilty  of  a  breach  of  their  trust  in  authorizing  the  disbursement 
of  moneys  of  the  corporation  in  the  form  of  salaries  or  bonuses  to 
employes,  based  solely  upon  the  stock  ownershi])  of  such  employes, 
by  which,  in  efTect,  dividends  were  given  to  such  stockholders  in  the 
form  of  salaries,  for  the  purpose  of  dq>riving  the  plaintiff  from  par- 
ticipating in  dividends.  It  was  shown  by  the  evidence,  and  found  by 
the  trial  court,  that  such  payments,  in  so  far  as  they  purported  to  be 
increases  of  salary  or  bonuses,  were  not  based  upon  services  rendered. 

The  principle  upon  which  directors  are  accountable  to  the  stock- 
holders of  a  corporation  is  that  they  owe  to  them  a  trust  duty  to  ex- 
ercise reasonable  care  in  the  management  of  the  property  and  affairs 
of  the  corporation;  and  on  that  theory  they  are,  I  think,  equally  ac- 
countable for  moneys  which  they  ncp^ligently,  and  without  considera- 
tion to  the  corporation,  allow  to  be  disbursed  to  employes,  as  for  funds 
which  they  appropriate  to  themselves.  Mutual  Life  Ins.  Co.  v.  Mc- 
Curdy,  118  App.  Div.  815,  103  N.  Y.  Supp.  829;  Id.,  118  App.  Div. 
•  827,  103  N.  Y.  Supp.  837:  Id.,  118  App.  Div.  822,  103  N.  Y.  Supp. 
S40 ;  People  v.  Equitable  Life  Assurance  Society,  124  App.  Div.  714, 
109  N.  Y.  Supp.  453. 

The  judgment,  however,  instead  of  requiring  the  directors  to  ac- 
count for  the  increase  of  salaries,  payment  of  which  they  thus  au- 
thorized, requires  them  to  account  for  the  entire  amount  of  the  sal- 
•  aries  thereafter  paid.  This,  I  agree  with  my  Associates,  was  errone- 
ous, because,  but  for  such  action,  the  salaries  would  have  continued  as 
previously  lawfully  fixed. 

I  therefore  vote  to  modify  the  judgment  by  confining  the  accounting 
concerning  salaries  received  by  the  directors,  or  paid  out  pursuant 
to  the  resolution  of  November  14,  1906,  to  the  increase  of  salaries 
received  or  paid  out  under  said  resolution,  and  for  its  affirmance  as 
so  modified. 
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(153  App.  DlT.  825.) 

CARR  et  al.  v.  KIMHALL  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    December  13,  1912.) 

1.  CospoKAtioira  (f  308*) — DimEOTomH  MAiCTAaAyoB—PigngBTniOTf  or  Pior- 

ITS- ExcESEivE  Salaries— Additional  Compensation, 

Since  directors  of  a  priirate  corporation  are  trustees  of  the  corporation 
and  for  all  tbe  Btocklioldeni,  and  may  not  deal  wlfh  themselres  for  tbeir 
own  heneflt  to  the  detriment  of  the  corporation  and  the  niinnrity,  where 
the  majority  first  elected  tbemselves  directors,  then  officers,  and  then, 
Instead  of  treating  all  the  stoekliolders  alike  in  the  dlatribntlon  of  profits, 
distributed  a  large  portion  to  Uiemselves  by  voting  to  themselves  exces- 
sive salaries,  additional  compensation,  etc,  the  minority  stockholders 
were  entitled  to  sno  In  a  representatlTe  aetkni,  for  Cbe  benefit  of  tbe  cor- 
poration, and  cause  the  money  ao  Improperly  talceii  from  tbe  corporation  to 
be  returned  to  its  treasury. 

[Ed.  Note.— For  other  cases,  see  Corporations*  Cent.  Dig.  §$  1334-1S40; 
Dec.  Die  |80a«] 

&  CoRroRATiom  (I  806*)— DxasoioBS— Tburbs— CoHTBAor  witk  Tkbk* 

SELVES. 

Directors  of  a  corporation,  being  tmatees  for  the  stockholders,  are  In* 

capable  of  contracting  with  themKclves  in  flxlni?  their  own  salaries,  and 
such  purported  contracts,  if  made,  are  voidable  at  the  suit  of  the  corpora- 
tion, or  minority  stockboldem.  aning  in  a  representative  capacity,  though 
the  officer,  under  such  circumstances,  If  he  has  performed  work  under  a 
voidable  contract  that  has  benefited  the  corporation,  is  entitled  to  receive 
pay  therefor  on  tbe  theory  of  a  quantum  meruit ;  the  burden  being  on  him 
to  show  the  fair  and  reasonable  value  of  the  services, 

[Ed.  Note. — For  other  cases,  see  Corjitorations,  Cent  Dig.  H  1884-1349 ; 
Dec.  Dig.  i  308.*] 

t,  GoBvoRAnoKS  (I  308*)— Omens  Atm  Dibictois— Saulbbs— Bt-Laws— 

Right  to  Vote— Disqttalific^tion. 

A  by  law  of  a  business  coriioration,  that  the  compensation  of  all  nfllrers, 
employes,  or  agents  of  the  corporation  appointed  by  the  board  of  directors 
should  be  flxp<l  by  the  board,  did  not  validate  a  resolution  fixiu?  the  salary 
of  a  member  of  the  board,  whose  vote  was  necessary  to  constitute  a  quo- 
mm. 

fi^d.  Note —For  other  cases,  see  Corporations,  Cent  Dig.  H  1334-1340; 

Dee.  Dig.  §  30^.*] 

i.  Corporations   (|   30S*) — Directors— Misconduct— Misappropriation  of 
Funds. 

Where  directors  of  a  corporation  improperly  voted  profits  to  certain  of 
their  nunil)er,  who  were  officers,  under  the  guise  of  additional  compensa- 
tion, a  member  of  the  board,  who  was  not  an  ofllcer.  and  did  not  himself 
draw  a  salary  or  benefit  l)y  his  vote,  was  not  bound  to  rofimd  any  part  of 
the  money  taken  from  the  treasury  under  such  resolutions. 

[Kd.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  |i  1884-1840; 

Dec.  Dig.  I  308.*] 

8b  Corporations  H  808*)— Dzbbctob8—Mi800Rduot— Suit  bt  MiMOBtrr  Stock- 

holder. 

Where  the  directors  of  a  corporation.  In  the  exercise  of  their  powers 
to  manage  Its  affairs,  fixed  the  salary  of  the  corporation's  treasurer,  who 
was  not  a  director,  and  whose  relation  to  the  company  was  entirely  con- 
tractual, a  minority  stockholder  could  not  recover  from  the  directors 
money  voted  to  the  treasurer  out  of  such  fundSy-on  the  ground  that  it  was 
an  Illegal  increase  of  the  treasurer's  salary. 

[i:d.  Note.— I  or  other  cases,  see  COrporattoos,  Cent  Dig.  ||  1334-1840; 
Dec  Dig.  S  30S.*] 

Scott  and  Laughlin,  JJ.,  dissenting, 
otbsr  cssM     tarns  topio    I  Miwan  la       a  Am.  Digs.  INV  ts  date,  *  Hsp'r  tests 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Walter  C.  Carr  and  Lucrelia  M.  Carr,  suing  on  behalf 
of  themselves  and  all  others  similarly  situated,  against  Horatio  G. 
Kimball,  the  Broun-Grcen  Company,  and  others,  to  compel  an  account- 
ing by  defendants  as  directors  of  the  corporation.  Judgment  for  plain- 
tiffs, and  defendants  Kimball  and  Lawton  and  the  corporation  appeal. 
Modified  and  affirmed. 

S«e»  also,  151  App.  Div.  928,  136  N.  Y.  Supp.  347. 

Argued  before  INGRAHAM,  P.  J.,  and  McIAUGHUN, 
IV^^UGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Clarke,  Breckinridge  &  Caffey,  of  New  York  City  (Samuel  B. 
Clarke,  of  New  York  City,  of  counsel,  and  Francis  G.  Caffey,  of  New 
York  City,  on  the  brief),  for  appellants. 

William  F.  McCombs,  of  New  York  City  (Abram  I.  Elkus,  of  New 
York  City,  of  counsel,  and  Alexander  Gordon  and  Carlisle  Gleason, 
lM>th  of  New  York  City,  on  the  brief),  for  respondents. 

CLARKE,  J.  This  is  aVepresentative  action  brought  by  minority 
«(tockholders.   The  complaint  charged  a  fraudulent  conspiracy,  prior 

(O  January  20,  1908,  to  oust  plaintiff  W.  C.  Carr  from  the  directorate 
and  from  the  service  of  the  company,  and  thereafter  to  waste  the  net 
assets  of  the  company  in  payment  of  excessive  salaries  and  wages, 
and  sought  recovery  from  the  directors  of  alleged  excesses  of  salaries 
and  wages  paid  to  officers  and  employes  of  tl^  company  in  19QS  and 
1909,  after  Carr's  ouster. 

The  judgment  of  June  30.  1911,  which  this  court  in  a  former  opin- 
ion (151  App.  Div.  928,  136  N.  Y.  Supp.  347)  declared  to  be  interlocu- 
tory, provided  that  the  certain  resolutions  of  the  board  of  directors 
in  1908,  1909,  and  1910,  fixing  salaries,  be  rescinded;  that  the  de- 
fendants Kimball,  Winnemore,  and  Lawton  pay  to  the  company  the 
5um  of  $12,180,  being  the  difference  between  Ae  sum  of  $28,580.30, 
paid  to  Kimball  as  president,  Winnemore  as  vice  president  and  sec- 
retary, and  Ward  as  treasurer,  from  January,  1908,  to  December  31, 
1909,  and  the  sum  of  $16,400,  the  fair  and  reasonable  value  of  their 
services  at  $5,000,  $2,200,  and  $2,000  a  year,  respectively ;  that  said 
defendants  account  for  the  diflference  between  the  sums  paid  to  Kim- 
hall,  Winnemore,  and  Ward  from  January  1,  1910.  to  the  date  of  the 
judgment,  and  the  said  salaries  so  fixed  as  fair  and  reasonable;  atid 
that  a  referee  be  appointed  to  take  said  account.  Leave  was  granted 
to  appl^  at  the  foot  of  the  judgment  for  further  direction.  A  per- 
petual mjunction  was  also  included  in  said  judgment,  restraining  the 
company  and  said  defendant  directors  from  paying  any  salaries  or 
other  compensation  exceeding  the  fair  and  reasonable  value  to  the 
corporation  of  the  services  theretofore  rendered  or  thereafter  to  be 
rendered  by  Kimball,  Winnemore,  and  Ward. 

A  referee  was  appointed,  an  accounting  had,  and,  by  the  judgment 
of  March  28,  1912,  the  report  of  the  referee  was  confirmed,  and  it 
was  adjudged  that  Kimball,  Winnemore,  and  Lawton  pay  to  the  cor- 
poration the  further  sum  of  $9,005,  with  interest.  From  the-e  jiuVs?- 
ments,  Kimball,  Lawton,  and  the  corporation  appeal.   The  action  was 
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discontinued  as  to  Ryan  before  the  trial,  and  Winnemore  does  not  ap- 
peal. 

The  following  facts  were  found  by  the  learned  Special  Term : 
Prior  to  the  year  1894  a  partnership  known  as  Broun,  Green  & 
Adams  was  engaged  in  tift  stationery  business  in  the  city  of  New 
York.     In  said  year  the  corporation  Broun-Green  Company  was 
formed  under  the  laws  of  the  state  of  New  York,  which  succeeded  to 
the  business  of  said  partnership.  Its  capital  stock  was  $50,000,  divided 
into  500  shares,  of  the  par  value  of  $100  each.   In  1895  the  defend- 
ant Horatio  G.  Kimball  acquired,  and  has  eyer  since  owned,  a  major- 
ity of  the  stock.  On  July  1,  1895,  Kimball  was  elected  secretary  and 
treasurer,  and  became  the  executive  head  of  the  corporation,  having 
been  president  and  a  director  from  1896  to  the  present  time.   In  1897 
the  plaintiff  Walter  C.  Carr  entered  the  employment  of  the  corpora- 
tion, and  thereafter  and  until  Janimry  20,  i906,  remained  in  its  em- 
ploy and  devoted  his  time  soldy  to  its  business  aiid  interests.  In  1899 
he  was  elected  a  director  and  secretary  and  treasurer,  and  continued  so 
until  January  20,  1908.    Said  Carr  devised  and  built  up  a  very  suc- 
cessful and  profitable  branch  of  business,  namely,  furnishing  corpora- 
ticm  outfits  and  supplies.   This  was  an  entirely  new  line  in  the  defend- 
ant company's  business,  and  for  many  years  past  has  constituted  over 
50  per  cent  thereof.  On  January  2,  1900,  Kimball  and  Carr  entered 
into  a  written  agreement  for  the  purchase  by  Carr  and  the  sale  by 
Kimball  of  200  shares  of  the  capital  stock  of  the  defendant  corpora- 
tion. Said  agreement  provided  that  for  a  period  of  three  years  they 
would  vote  for  the  election  of  each  other  as  members  of  the  board  of 
directors  and  use  their  power  as  directors  to  vote  Kimball  a  salary  of 
$7,500  ^d  Carr  a  salauy  of  $5,000  for  the  term  of  three  years,  to 
increase  their  respective  salaries  in  proportion  to  said  salary,  in  the 
event  that  the  profits  of  the  business  permitted  snch  increase,  and  to 
decrease  said  salaries  in  similar  proportion  should  a  decrease  in  profits 
make  it  necessary,  and  to  divide  between  tiiemselves  as  salary,  propor- 
tionate to  the  amount  of  their  salaries  of  $7,500  and  $5,000,  respec- 
tively, any  profits  of  the  business  which  might  accrue  after  a  fund  of 
$10,000  should  have  been  accumulated  in  its  treasury.    After  the  sale 
of  said  200  shares  to  Carr,  Kimball  and  he  owned  together  97  per 
cent,  of  the  capital  stock,  said  Kimball  owning  substantially  three-fifths 
and  Carr  two-fifths  thereof,  and  their  said  salaries  provided  for  in 
the  agreement  were  intentionally  proportioned  by  them  to  their  re- 
spective stock  holdings,  and  were  intended  to  be  a  distribution  of 
profits  in  the  guise  of  salaries,  and  not  merely  compensation  for  their 
services. 

Prom  1900  to  1906  the  only  other  stockholders  were  defendant  Ryan, 
who  held  3  shares,  defendant  Winnemore,  who  held  12  shares,  and 
Richard  Lawton,  Sr.,  who  held  5  shares  of  Kimball's  stock  to  qualify 
him  as  a  director,  but  which  were  beneficially  owned  by  Kimball. 
Carr  acquired  1  additional  share  to  the  200  bought  from  Kimball. 
From  1900  to  1906  all  of  the  stockholders,  except  Lawton,  were  em- 
ployes of  the  company.  The  terms  of  the  said  agreement  of  January 
2,  1900,  were  d>served  during  the  three-year  term  provided  therem, 
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except  that  the  profits  other  than  the  salaries  of  $7,500  and  $5  000  w  ere 
distributed  as  "extra  compensation."  Such  salaries  were  not  based 
upon  services  rendered,  and  were  not  designed  to  eciiial  the  fair  and 
reasonable  value  of  their  services  as  officers  and  employes,  but  were 
much  in  excess  thereof.  In  1903  and  1904,  after  the  terminatioii  of 
the  agreement,  on  account  of  prolonged  absences  of  Kimball,  the 
salaries  of  Kimball  and  Carr  were  equalized,  to  wit,  at  $6,250  in  1903 
and  $4,800  in  1904.  In  1905,  1906,  and  1907  the  salaries  of  Kimball 
and  Carr  were  respectively  $7,500  and  $5,000,  $9,000  and  $6,000, 
$9,000  and  $6,000. 

These  salaries  were  in  substantial  proportion  to  their  stock  holdings, 
were  distributions  of  profits  in  the  guise  of  salaries,  and  were  not  de- 
signed to  be,  and  were  not,  the  fair  and  reasonable  compensation  for 
their  services.  Durinjr  the  period  fom  1900  to  1907  the  corporation 
made  distributions  of  its  profits  to  its  stockholders  on  their  stock  under 
the  name  of  "extra  compensation,"  in  lieu  of  dividends;  but  said  extra 
compensation  was  based  on  stock  ownership,  precisely  as  dividends 
are  based.  Durinjj^  those  years  no  dividends  were  distributed,  except 
that  in  1906  and  1907  dividends  of  6  per  cent,  were  declared  to  avoid 
making  a  report  to  the  state  comptroller.  These  dividends,  in  addition 
to  "extra  compensation,"  were  distributed  to  its  stockholders.  From 
1900  to  1907,  inclusive,  the  board  of  three  directors  consisted  of  Kim- 
ball, Carr,  and  Lawton,  Sr.  Lawton  held  the  5  qualifying  shares  al- 
luded to,  but  he  never  attended  a  directors'  meeting,  or  took  any  part 
in  the  affairs  of  the  corporation,  and  was  never  consulted  as  to  the 
>alaric<  tn  be  voted,  or  drew  dividends  on  the  shares  standing  in  his 
name,  which  were  drawn  by  Kimball.  During  said  period  Kimball 
completely  controlled  and  determined  the  amounts  to  be  drawn  by  the 
officers  and  employes  as  salaries.  During  said  period  the  corporation 
was  in  effect  conducted  in  respect  to  the  distribution  of  profits  and 
salaries  to  Kimball  and  Carr  as  a  partnership,  in  which  the  former 
held  a  three-fifths  interest  and  the  latter  a  two-fifths  interest. 

In  1906  Carr  sold  to  defendant  Ryan  21  shares  of  his  stock,  and 
Kimball  sold  to  him  2o  shares  of  his.  In  January,  1907,  Lucretia  M. 
Carr,  wife  of  Walter  C.  Carr,  acquired  5  shares.  Plaintiff  W.  C.  Can- 
now  owns  175  shares,  plaintiff  Lucretia  Carr  5  shares,  defendant  Kim- 
ball owns  253  shares,  defendant  Winnemore  12  shares,  Lawton  5 
shares,  and  Ryan  50  shares.  In  January,  1905,  Kimball  attempted  to 
reduce  Carr's  salary,  and  to  raise  his  own  to  $9,000  a  year.  Carr  re- 
fused to  consent,  and  did  not  sign  the  minutes  purporting  to  authorize 
such  increase  until  after  Kimball  consented  that  his  salary  and  that  of 
Carr  should  be,  for  1905,  $7,500  and  $5,000,  respectively.  In  January, 
1906,  Kimball  insisted  that  bis  salary  should  be  fixed  at  $9,000.  Carr 
protested  against  any  increase,  and  only  consented  to  increase  to  $9,- 
000  and  $6,000,  respectively,  when  Kimball  threatened  him  with  ex- 
pulsion from  the  employment  of  the  defendant  corporation  unless  he 
consented  to  the  increase  in  Kimball's  salary.  In  1907  Kimball  again 
fixed  his  own  salary  at  $9,000  and  Carr's  at  $6,000.  Said  increases 
were  not  commensurate  with  any  increase  in  the  duties  or  services  of 
Kimball  or  Carr. 
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The  ootirt  spedfically  found; 

•  ihat  iu  or  about  the  year  llK)r>  said  Kimball  wrongfully  and  fraudulently 
formed  Uie  plan  of  depriving  plaintiff  Walter  C.  Carr  of  all  coauectlou  with 
defendant  eoTpomtlon,  of  obtaining  complete  control  thereof  and  voting  blm« 
self  as  its  president  a  grossly  excenlve  salary,  or  of  a  much  greater  salary 
than  he  had  prertonsly  drawn." 

It  was  further  found  tliat  defendant  Richard  M.  Lawton  is  a  relative 
and  close  personal  friend  of  defendant  Kimball,  and  is  the  holder  of 
5  shares  of  stock,  which  he  acquired  shortly  before  January  20,  1908, 
from  said  Kimball  as  a  gift  to  qualify  as  director.  Said  shares  were 
hdd  theretofore  by  Ridmrd  Lawton,  Sr.,  the  father  of  said  Richard 
M.  Lawton,  who  had  been  a  director  from  1900  to  1907,  inclusive. 
Prior  to  January  20,  1908,  defendants  Kimball,  Winnemore,  Lawton, 
and  Ryan,  owners  of  record  of  320  shares  of  the  capital  stock  of  the 
defendant  company,  conspired  to  use  their  control  of  the  majority  of 
its  stock  to  exclude  Carr  from  tlie  employ  thereof,  and  tlic  plaintitfs 
from  representation  on  its  board  of  directors,  from  influence  in  its  man- 
agement, and  from  information  as  to  its  assets,  business,  and  affairs, 
and  thereafttT  to  waste  and  dissipate  the  net  assets  and  profits  of  the 
company,  and  to  defraud  the  said  company  by  diverting  the  same  to 
the  payment  to  defendants  Kimball,  Winnemore,  and  Ryan,  and  tc 
other  employes  of  said  corporation,  of  salaries  greater  than  the  fair 
and  reasonable  value  of  ^e  services  of  such  persons  to  be  rendered 
to  said  corporation.  By  the  unanimous  vote  of  the  stock  held  by  said 
Kimball,  \Vinnemore,  Ryan,  and  Lawton,  defendants  Kimball.  Win- 
nemore. and  l.awton  were  elected  on  the  20th  of  January,  1908,  re- 
elected in  1909  and  1910,  and  composed  the  whole  board  of  directors. 
At  a  meeting  of  the  board  attended  by  defendants  Kimball,  Winnemore, 
and  Lawton  on  January  20,  1906,  said  directors  dected  defendant  Kim- 
ball president,  defendant  Winnemore  vice  president  and  secretary,  and 
Terence  A.  G.  Ward  treasurer,  thereof,  and  failed  to  elect  plaintiff 
\\".  C.  Carr  to  any  oftice  of  said  comj^any.  and  failed  to  continue  him 
as  an  employe  thereof ;  that  said  defendants  Kimball,  Winnemore,  and 
Ward  were  re-elected  to  said  offices  in  1909  and  1910,  and  served  as 
such  officers  until  the  trial  of  this  action.  Defendant  Kimball  has  since 
January  20,  1^08.  dominated  the  other  members  of  the  board  of  di- 
rectors, and  the  votes  and  the  actions  of  said  board  were  always  there- 
after the  result  of  his  dictation.  Said  directors  excluded  Carr  from 
the  employment  of  said  company,  from  access  to  its  place  of  business, 
books,  and  records,  and  ever  since  have  deprived  plaintiffs,  so  far  as 
in  tlicir  power,  of  all  knowledge  of  its  affairs  and  business.  In  January, 
1908.  defcnrlants  Kimball,  Winnemore,  and  Lawton  authorized  pay- 
ment to  Kimball  of  a  salary  of  $9,000  a  year  as  president,  and  to  de- 
fendant \\  innemore  a  salary  of  $2,600  a  year  as  vice  president  and 
secretary,  of  which  $520  was  so-called  extra  or  additional  compensa- 
tion. On  April  21,  1909,  defendants  Kimball,  Winnemore,  and  Law- 
ton  authorized  the  payment  to  defendants  Kimball  and  Winnemore. 
and  to  Terence  A.  G.  Ward,  J.  F.  Townsend,  C.  F.  Trafton,  and  A.  W. 
Gill  of  the  sums  of  $11,400,  $2,340,  $1,560,  $1,248,  $1,170.  and  SI. 144, 
respectively,  per  year  as  salaries  from  the  18th  of  January,  IW,  as 
139N.T.S.— 17 
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president,  vice  president,  and  secretary,  treasurer,  and  employes  of 
the  defendant  corporation,  respectively,  and  further  authorized  the 

payment  to  said  Winnemore,  Ward,  Townsend,  Trafton,  and  Gill,  iir 
lieu  of  all  previous  forms  of  additional  compensation  of  amounts  equiv- 
alent to  dividends  on  30,  15.  10,  5.  and  5  shares  of  stock,  respectively, 
whenever  dividends  should  be  declared  and  paid  by  the  defendant  com- 
pany, including  all  dividends  declared  and  paid  since  January  IS,  1909. 
Said  Trafton,  Townsend,  and  Gill  are  not  and  never  have  been  stock- 
holders. 

In  and  by  the  said  resolution,  defendants  Kimball,  Lawton,  and 
Winnemore  authorized  the  payments  of  the  increased  salaries,  includ- 
ing increased  additional  compensation,  to  tiic  said  Kimball  and  W  in- 
nemore  for  the  period  from  January  18,  1909,  to  April  21,  1909,  al- 
thoucjh  the  services  rendered  by  defendants  Kimball  and  Winnemore^ 
for  which  said  resolution  purported  to  authorize  such  increased  and 
additional  compensation,  had  been  already  paid  for  by  the  defendant 
coriXDralion  as  salaries  paid  imder  the  resolutions  adopted  on  January 
20,  1908,  and  June  11,  1908.  The  increased  salaries,  including  the  in> 
creased  extra  compensation,  amounted  to  somewhat  more  than  Uie 
salary  of  $6,000  a  year  which  the  plaintiff  Carr  had  drawn  prior  to 
January  20,  1*X)8.  Said  increases  were  without  any  corresponding 
increases  in  the  value  of  their  services  rendered  to  the  corporation  as 
its  officers  and  employes,  and  were  without  any  increase  in  their  duties 
and  responsibilities.  Defendants  Kimball  and  Winnemore  have  con- 
tinued since  January  20,  1908,  to  perform  substantially  the  same  duties 
that  they  were  perfomiinfr  before  that  date.  Defendants  Kimball  and 
Winjieniore  made  use  of  their  positions  as  directors  to  promote  their 
own  interests,  by  increasing  the  said  salaries  without  regard  to  the  in- 
terests of  the  defendant  corporation,  and  to  its  detriment,  and  the  detri- 
ment of  the  plaintiffs.  On  January  24, 1910,  defendants  Kimball,  Win- 
nemore, and  Lawton  authorized  uie  payments  of  salaries  during  1910 
at  the  same  rates  as  the  previous  year,  and  such  salaries  include  the 
payment  of  the  so-called  extra  or  additional  compensation.  Said  sal- 
aries paid  by,  and  authorized  to  be  paid  to,  Kimball  and  Winnemore 
during  the  years  1908,  1909,  1910,  and  1911,  and  to  said  Ward  during 
the  year  1909,  under  the  terms  salaries,  and  the  terms  extra  or  addi- 
tional compensation,  were  and  are  extravagant  and  largely  in  excess 
of  the  fair  and  reasonable  compensation  for  their  services  rendered  to 
the  corporation  as  its  employes  and  officers.  Said  salaries  and  extra 
compensation  were  paid  w  holly  out  of  the  assets  and  net  profits  of  the 
defendant  corporation,  and  were  without  consideration  or  return  in 
value  therefor.  The  fair  and  reasonable  value  of  the  services  as  officers 
and  employes  of  defendants  Kimball  and  Winnemore  and  of  Ward 
dnrinj(  the  year^  1<»!)S.  UK>>,  1910,  and  1911  w^as  and  is  the  sums,  re- 
spectively, of  .$5, OCX),  $2,200,  and  $2,000  a  year.  Defendants  Kimball, 
Winnemore,  and  Lawton  did  not  authorize  payments  of  the  salaries,  in- 
cluding extra  compensation,  paid  Kimball,  Winnemore,  and  Ward, 
since  January  20,  1908,  in  good  faith,  or  with  regard  to  the  best  ia- 
tere-^ts  of  the  defendant  corporation,  and  to  promote  its  interests,  or 
with  regard  to  the  services  to  be  returned  therefor  by  their  recipients* 
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and  did  not  honestly  regard  such  salaries  and  extra  compensation  as 

the  fair  and  reasonable  compensation  for  the  services  to  be  rendered 
therefor.  The  defendant  directors  had  never  since  the  exclusion  of 
plaintiff  W.  C.  Carr  from  the  company  considered  the  question  of  sal- 
aries in  good  faith,  but  have  knowingly  acted  in  fraud  of  the  corpora- 
tion and  of  the  plaintiffs  herein,  and  knew  that  said  salaries  were  ex- 
travagant and  in  excess  of  the  value  of  their  services.  They  purposed 
and  intended,  by  authorizing  and  making^  such  payments  of  salaries, 
to  waste  and  dissipate  the  assets  and  net  j)rofits  of  the  defendant  cor- 
poration, and  to  appropriate  its  profits  fraudulently  in  the  guise  of  ex- 
cessive salaries,  and  the  authorization  and  payment  of  such  salaries 
during  the  years  1908  to  1911,  inclusive,  was  in  pursuance  and  in  con- 
stunmation  of  the  scheme  of  said  Kimball  and  of  his  conspiracy  with 
paid  defendants  Lawton,  Ryan,  and  Winneinore  to  pay  to  himself  and 
other  officers  and  employes  excessive  and  extravagant  salaries  after 
he  should  have  excluded  the  plaintiff  W.  C.  Carr  from  the  employ  of 
the  defendant  corporation.  Such  payments  over  the  fair  and  reason- 
able  compensation  constituted  waste  of  the  assets  of  the  defendant  cor- 
poration, and  were  a  fraud  upon  the  defendant  corporation  and  a 
breach  of  trust  on  the  part  of  the  defendants  Kimball,  Winnemore,  and 
Lawton.  The  defendants  Kimball,  Winnemore,  Lawton,  and  Ryan 
have  smce  the  20th  day  of  January,  1908,  exclusively  controlled  the 
defendant  corporation,  and  a  demand  by  the  plaintiffs  upon  them,  or 
any  of  them,  to  bring  this  action,  or  to  take  any  action  to  reduce  the 
salaries  authorized  by  defendants  Kimball.  Winnemore,  or  Lawton. 
or  to  procure  the  same  to  be  refunded,  would  have  been  useless.  De- 
fendants Kimball,  Winnemore,  and  Lawton  intend  to  continue  to  waste 
and  dissipate  the  assets  of  the  defendant  corporation  by  paying  ex- 
travagant and  unreasonable*  salaries  to  its  officers  and  employes,  and 
that  such  corporation  will  sustain  irreparable  damage  thereby^  unless 
said  defendants  are  restrained  from  so  doing, 

[Ij  The  case  presents  an  illustration  of  that  form  of  industrial  de- 
velopment where  a  business  partnership  is  transformed  into  a  small 
and  dose  business  cofporation,  and,  so  long  as  harmony  exists  among 
its  members,  is  conducted  practically  as  a  copartnership;  but,  when 
dissension  and  disagreement  arise,  the  majority  attempts  to  oust  the 
minority,  not  only  of  control,  but  of  a  fair  return  upon  the  investment. 
Instead  of  treating  all  the  stock  alike,  and  distributing  the  profits  fairly 
and  proportionately  by  way  of  dividends,  the  majority  first  elect  them- 
selves Erectors,  then  as  directors  elect  themselves  cheers,  and  then 
distribute  among  themselves  a  substantial  part  of  the  profits  in  the 
way  of  excessive  salaries,  additional  compensation,  and  other  devices. 
The  legal  difficulty  to  the  final  accompli-liment  of  these  purposes  lies 
in  the  well-settled  proposition  that  the  directors  are  trustees  of  the 
corporation  and  for  all  the  stockholders,  and  may  not  deal  with  them- 
selves for  their  own  benefit,  to  the  detriment  of  the  corporation  and 
the  minority,  who,  by  a  representative  action,  may  cause  the  sums  im- 
proj^erly  taken  to  be  returned  to  the  treasury.  The  following  cases 
sufficiently  establish  the  trustee  doctrine  in  this  state : 

In  Butts  v.  Wood,  37  N.  Y.  317,  the  action  was  brought  to  set  aside 
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the  proceedings  of  the  defendants  as  directors  in  voting  to  the  de- 
fendant Wood  extraordinary  compensation  for  his  alleged  services  as 
secretary  and  otherwise.  At  the  meeting  of  the  board  when  the  res- 
olution was  passed  there  were  present  three  of  the  five  directors ;  the 
three  being  the  defendant,  his  father,  and  a  kinsman.  The  court  said: 

"This  board,  as  thus  constituted,  had  no  authority  to  entertain  the  Ml!  to 
question,  or  to  do  anything  in  relation  to  It  •  •  •  The  claimant  was 
dlsquaiitied  from  acting,  because  he  could  not  deal  with  liitnself,  and  without 
him  there  was  no  quorum  of  the  directors,  and  they  had  no  authority  to 
transact  business.  The  relation  existing  between  Daniel  Wood  and  the  cor- 
poration was  that  of  trustee  and  cestui  que  trust.  •  *  *  The  rule  that 
one  holding  a  position  of  trust  cannot  use  It  to  promote  his  individual  in* 
terests,  by  buying,  selling,  or  in -any  way  disposing  of  the  trust  property,  ia 
now  rigidly  administered  in  every  enlightened  nation,  und  its  usefulness  and 
necessity  become  more  and  more  apparent  *  *  *  To  i>crmit  such  a  trans- 
action to  stand  W0old  be  a  rsproacb  ts  tlM  admlnlstiatioii  at  JnatlGe.'' 

In  Kelsey  v.  Sargent,  40  Hun,  150,  an  action  by  stockholders  to  set 
aside  notes  noade  by  officers  of  a  company,  who  were  also  directors, 
in  payment  of  salaries  voted  for  by  themselves,  Mr.  Justice  Haight 

said : 

"The  question  is  thus  sharply  presented  as  to  whether  or  not  the  directors 
of  a  corporation  have  the  power  to  bind  the  stockholders  to  pay  such  salaries 
as  they  by  resolution  see  fit  to  vote  theuiselvos.  *  •  •  In  Coleman  v. 
Second  Ave.  K.  R  Co.,  38  N.  Y.  201,  the  general  rule  was  stated  to  the  ef- 
fect that  directors,  acting  as  directors  and  composing  a  majority  of  the  board, 
could  not  make  a  li:ii;raln  with  themselves  biiidinu'  ujinn  the  company.  *  ♦  • 
Without  stopping  to  determine  the  question  as  to  whether  or  not  the  board 
of  directors  have  the  power  by  resolution  to  vote  salaries  to  one  or  more  of 
their  own  body,  we  are  clearly  of  the  opinion  that  such  salaries  so  voted 
are  not  binding  nvon  the  company,  where  the  director  In  whose  favor  the 
salary  Is  voted  is  present  participating  in  the  proceeding."  ♦ 

In  Copeland  v.  Johnson  Mfg.  Co.,  47  Hun,  235,  Daniels,  J.,  in  an 

action  to  recover  an  assigned  claim  for  salary,  said : 

"A  dircH'tor  or  trustee  of  a  corporation  is  disabled  from  stipulating  or 
agreeing  in  behalf  of  the  corporation  mid  of  himself  for  a  benefit  from  it  to 
hlmseir.  He  acts  in  the  capacity  of  trustee,  •  •  *  and  as  he  sustained 
that  relation  to  the  comirany  he  could  not  bind  it  by  agreements  securing  or 
obtaining  tbose  benefldal  results  for  blmseifi" 

The  rule  is  stated  in  Sage  v.  Culver,  147  N.  Y.  241,  41  N.  E.  513 : 

**Wher»  It  appears  tbat  the  trustee  or  ott&e  officer  has  violated  the  moral 

obll.cration  to  refrain  from  placing  himself  in  relations  which  ordinarily  pro- 
duce a  contlict  between  sclf-iuterest  and  integrity,  tliere  is  in  equity  a  pre- 
somptton  against  the  transaetioiit  whieh  he  is  required  to  explain.** 

In  Bosworth  v.  Allen,  168  N.  Y.  157,  61  N.  E.  163,  55  L.  R.  A.  751, 

85  Am.  St.  Rep.  667,  the  court  said : 

"Willie  courts  of  law  generally  treat  the  directors  as  agents,  courts  of  eq- 
uity treat  them  as  trustees,  and  hold  them  to  a  strict  account  of  any  breach 
of  the  trust  relation.  For  ail  practical  purposes  they  are  trustees,  when 
called  upon  In  equity  to  account  for  their  offidal  conduct  •  •  •  Direc- 
tors of  a  corporation  are  char;:ed  with  the  duties  of  trustees,  and  bound  to 
care  for  its  proi;Kirty  and  manage  its  affairs  in  good  faith,  and  for  a  viola- 
tton  of  that  duty,  resulting  in  a  waste  of  Its  assets,  injury  to  its  propgirty,  or 
unlawful  rraiii  to  themselves,  they  are  liable  to  account  in  e<iuity  tMjBfciG  ns 
ordinary  irustees.   *   *   *   It  is  the  peculiar  province  of  courts       Jwj  • 
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superrlM  the  execatloii  of  trusts,  and  to  cftU  trustees  to  an  accounting  for 

tiiolr  uiai increment  of  trust  estates,  and  especially  for  every  violation  of  their 
primary  duty  not  to  deal  with  trust  property  to  their  own  advantage.** 

Jacobson  v.  Brooklyn  Lumber  Co.,  184  N.  Y.  152,  76  N.  E.  1075, 
presents  many  of  the  features  of  the  ca?e  at  bar.  It  was  a  representa- 
tive action,  brought  by  minority  stockholders,  to  recover  for  the  cor- 
poration from  the  individual  defendants  amounts  received  by  them  for 
salaries  as  officers  of  the  corporatkm,  and  to  cancel  any  and  all  resolu- 
tions purporting  to  authorize  said  individual  defendants  to  credit  them- 
selves with  certain  amounts  of  accumulated  or  deferred  salaries. 
When  the  corporation  was  organized  there  were  five  stockliolders,  all 
of  wliom  became  directors,  and  the  salaries  paid  to  the  officers  were 
moderate.  Subsequently  the  board  of  directors  was  reduced  from  five 
to  three,  the  plaintiff  was  ousted  f  rain  his  office,  and  the  board  con- 
sisted of  Verity,  who  was  made  president,  and  Robertson,  who  was 
made  vice  president  and  treasurer,  and  a  brother  of  said  Robertson, 
who  owned  5  shares.  A  resolution  was  thereupon  adopted,  fixins^ 
the  salaries  of  the  president  and  the  vice  president  at  $8,000  a  year 
each.  Notwithstanding  the  trial  court  found  as  facts  that  Robertson 
and  Verity  had  been  officers  since  its  organization,  had  devoted  all 
their  time  to  its  business,  and  the  company  was  in  a  prosperous  condi- 
tion as  a  result  of  their  management,  and  that  the  increases  in  salary 
were  legitimate  and  commensurate  with  the  increase  in  business  and 
resulting  profit,  the  Court  of  Appeals  said : 

♦•The  lindings  which  It  is  claimed  jusUfy  their  acts  In  so  taking  and  credit- 
In^r  to  themselves  Increased  salaries  are  in  substance  that  the  net  assets  of 
the  corporation  have  not  been  depleted,  but  Increased,  and  that  the  salaries 
are  legitimate  and  commensurate  with  the  increased  bu.sincss  and  resulting 
profits.  The  relation  of  an  officer  to  a  corporation  Is  fiduciary,  and  he  must 
at  all  times  act  in  good  faith  and  unselfishly  towards  the  corporation.  The 
relation  is  such  that  an  uHicer  of  a  cori)oration  cannot  make  an  agreement 
with  himself,  acting  on  the  one  part  individually  and  for  his  own  beoeflt, 
and  on  the  other  part  in  his  fiduciary  capacity  as  an  offloer  of  the  corp^m- 
don.  it  is  said  In  10  Am.  &  Eng.  Enc.  of  I^w,  790:  'A  director  cannot,  with 
propriety,  vote  in  the  board  of  directors^  upon  a  matter  affeotinff  bte  own 
private  interest,  any  more  than  a  judge  *can  sit  In  his  own  case;  and  any 
resoliition  passed  ut  a  meeting  of  the  directors  at  which  n  director  having  a 
penonal  interest  in  the  matter  voted  will  be  voidable  at  the  Instance  of  the 
corporation,  or  the  shareholders,  tvithout  regard  to  Its  fairness,  provlrlod 
the  vote  of  such  director  was  necessary  to  the  result.'  The  courts  in  ihls 
state  have  frequently  asserted  the  voidability  of  acts  and  ▼otei  of  corporate 
oUloeni  wJien  tliey  are  affected  by  private  Int^aeBta.'* 

In  Miller  v.  Crown  Perfumery  Co.,  57  Misc.  Rep.  383,  100  N.  Y. 
Supp.  760,  modified  and  affirmed  125  App.  Div.  881,  110  N.  Y.  Supp. 

806,  the  plaintiff  and  the  two  defendants  were  originally  incorporators 
of  the  company,  each  holding  one-iliird  of  the  shares  of  capital  stock, 
and  for  a  number  of  years  each  participated  equally  in  the  distribution 
of  profits.  Subsequently,  by  reason  of  a  disagreement  with  the  plain- 
tiff, the  two  individual  defendants  sought  to  deprive  the  plaintiff  of 
the  equal  participation  in  the  profits  to  which  his  holdings  of  stock 
entitled  him — the  method  adopted  bein^,  first,  a  refusal  to  re-elect  him 
as  a  director  and  officer  of  the  company;  then,  as  directors,  the  two 
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defendants  voted  to  themselves,  by  way  of  salaries,  the  profits  made. 
The  court  rescinded  the  resolutions  and  directed  the  repayment  of  the 
amounts  received  thereunder  to  the  corporation,  saying: 

**The  defendants,  •  •  •  meeting  n»  a  majority  t>f  the  board  of  direc- 
tors, passed  the  resolution  In  whicli  they  were  Interested,  voting  to  them- 
selTes  Uie  property  of  the  corporation  a»  salaries.  They  thereby  dealt  with 
themselves  as  tmstees  In  renpect  of  their  trasts  for  tibelr  Indivldnal  adran- 
tage  and  benetit.  Such  action  has  very  properly  been  made  the  subject  of  ju- 
dicial investigation  and  criticism,  and  the  court  will  not  permit  an  officer  to 
tnUe  with  the  trust  which  his  fldndary  relation  imposes  upon  him,  nor  to 
use  his  position  for  personal  gain  to  the  detriment  of  the  conioratlon.  Cor- 
porate stabUity  rests  upon  otticial  honesty,  which  will  guarantee  such  sta- 

MUtjr/* 

In  Davids  v.  Davids,  135  App.  Div.  206,  120  N.  Y.  Supp.  350,  three 
directors  owned  all  of  the  stock  of  the  company,  except  the  shares 
owned  by  the  plaintiff.  They  elected  themselves  officers  and  fixed  a 
salary  of  $8,000  for  each.  For  some  years  prior  to  the  passage  of 
the  resolution  the  salaries  had  been  veiy  moderate.  Mr.  Justice  Mc- 
LAtts^hlin  said: 

•*lt  is  diltlcalt  to  see  how  plaintiff  could  have  made  out  a  stroncer  case  of 
fraud.  The  capital  of  the  company  was  •  •  •  only  .?.30,000,  and  the 
three  directors  were  the  only  stockholders,  except  the  plaintiff,  who  held 
-one-sixth  of  the  stock.  Tbey  met  and  voted  themselves  this  large  Increase 
In  salary  by  a  single  resolution,  in  which  they  all  concurred.  As  directors 
they  held  a  i:K)sitlon  of  trust.  It  was  their  duty  to  manage  the  business  and 
affairs  of  the  corporation  with  honesty  and  fidelity,  having  in  view,  not  only- 
their  own  Interests,  but  the  Interests  of  the  plaintiff.  Simply  because  they 
Jxai)pened  to  hold  a  majority  of  the  stock,  which  enabled  them  to  elect  them- 
^jelves  directors,  and  that  they  constltute<l  all  the  directors,  gave  them  no 
right  to  vote  themselves  salaries.  •  •  •  Salaries  cannot  be  voted  under 
such  circumstances,  and,  when  so  voted  and  paid,  the  money  can  be  recovered 
Jback  for  the  corporation  at  the  suit  of  an  aggrieved  stocklioidcr.  •  •  • 
It  is  urged  on  the  part  of  the  appellants  that  the  plaintiff  failed  to  prove 
the  salaries  voted  were  excessive,  and  tliat  the  bad  faith  of  the  directors  can- 
not be  presumed.  The  suggestion  Is  based  upon  an  erroneous  assumption  as 
to  the  precise  relation  in  which  the  defendants,  as  dlre<  tors,  stood  to  the 
corporation.  They  occupied  a  position  of  trust,  and  when  the  fact  ai)peared 
that  they  had  voted  themselves  salaries  by  a  resolution  In  which  they  all 
Joined,  then  they  were  put  In  the  position  of  tru.stees,  dealing  with  thera- 
«clves  to  their  own  advantage,  with  respect  to  their  trust.  In  such  case  the 
itresumptlon  is  that  they  acted  In  ttielr  own  interest,  to  the  prejudice  of  tbe 
con>oration,  and  the  burden  was  upon  them  to  overcome  the  presumption. 
Sage  V.  Culver,  147  N.  Y.  241.  41  N.  E.  513.  This  they  entirely  failed  to  do. 
A  minority  stockholder  in  a  corporation  has  nothing  to  say  about  the  man* 
agement  of  its  business  and  affairs,  because  the  directors  are  elected  by  a 
majority.  Notwithstanding  this  iuct^  a  minority  stockholder  has  some  rights 
which  the  directors  arc  bound  to  respect,  namely,  that  the  property  of  the 
corporation  shall  not  be  stoleu  or  misappropriated  under  the  guise  and  pre- 
tense of  salaries  of  officers;  and  whenever  such  attempt  Is  made,  and  the 
action  by  which  It  Is  attempted  to  accomptidi  that  result  is  reviewed  by  a 
court  of  eqtiity,  it  will  not  lu-sitate  to  comi>el  the  directors  to  do  what  they 
ought  to  have  done  by  way  of  restitution.  The  trial  court  here  should  have 
directed  the  return  of  all  moneys  withdrawn.  It  ought  not  to  have  permit- 
ted any  of  the  defendants  to  retain  an  amount  equivalent  to  the  amount  o£ 
salaries  received  before  the  pas.sjige  of  the  resolution,  because  they  had  no 
leu-ai  ri;:ht  to  such  sums.  The  piaintilt,  however,  did  not  appeoL  She  4oai 
iiot  compiuiu  of  this  allowance." 


i^iyui^ud  by  Google 


Sup.  Ct) 


263 


[2]  There  is  another  set  of  cases  which,  while  fully  sostaming  the 
proposition  that  directors  are  trustees,  incapable  of  contracting  with 

themselves,  and  that  such  purported  contracts  are  voidable  at  the  suit 
of  the  corporation,  or  a  minority  stockholder  suing  in  a  representative 
capacity,  nevertheless  recognize  a  tendency  in  modern  times  towards 
the  formation  of  those  smdl  business  corporations,  and,  realizing  that 
those  most  interested  and  holding  practically  all  of  the  stock  will  in 
all  probability  become  tlie  directors  and  officers  thereof,  take  the  view 
that,  while  the  contract  is  voidable,  nevertheless  the  officer  who  has 
done  the  work  by  which  the  corporation  has  benefited  is  entitled  to 
receive  pay  on  the  theory  o£  quantum  meruit.  The  rule  is,  however, 
that  the  burden  is  upon  the  director  officer  to  show  the  fair  and  rea- 
sonable value  of  the  services  rendered. 
In  McNaughton  v.  Osgood,  41  Hun,  109,  Landon,  J.,  said : 

"The  corporation  has  received  In  conslflerntlon  the  vnlnable  services  of 
Uiese  otlicers.  If  these  officers  bad  not  rendered  these  services,  others  would 
need  to  have  been  ODployed,  and  ttom  tbe  natar«  of  the  aenices  ft  might  not 
have  been  able  to  employ  any  one  who  could  so  efficiently  perform  them.  Re- 
sides, there  la  a  manlf^t  propriety  in  a  corporation  employing  those  who 
«ie  most  interested  in  its  raoeess  and  are  also  best  able  to  promote  It;  and 
iieiioe  follows  the  duty  to  render  tJiem  reasonable  compensation.  •  •  • 
Uence  the  corporation,  upon  rescinding,  ought  to  pay  the  reasonable  value  of 
the  aerrlcee  of  these  oflton^  rendeved  In  a  dqiarUnent  ef  labor  beneffdal  to 
It,  and  ontslde  of  the  duty  oC  dlrectimi  wMcb  the  oflloe  of  director  Imidlea." 

Fitcfaett  V.  Murphy,  46  App.  Div.  181,  61  N.  Y.  Supp.  182,  was  an 
action  brought  by  a  minority  stockholder  to  restrain  defendants  from 
paying  to  themselves  certain  salaries  claimed  to  be  exorhitant.  The 
trial  court  found  as  matter  of  fact  that  the  salaries  were  voted  and 
paid  as  a  method  of  division  of  earninfi;s,  and  not  as  compensation  for 
services,  and  that  under  this  method  aU  ^  stockholders  were  paid  in 
proportion  to  their  holdings  of  stock,  that  these  payments  were  not 
for  services  to  be  rendered,  and  that  services  were  not  rendered  as  an 
equivalent  for  them.  Mr.  Presiding  Justice  Goodrich,  with  whom 
Cullen,  Bartlett,  Hatch,  and  Woodward,  J  J.,  concurred,  said : 

"This  is  one  of  those  cases  where  the  majority  of  stockholders  have  ea* 
tered  Into  a  combinatloii  to  control  the  affairs  of  the  corporation  for  ttielr 

own  benetlt  and  in  fraud  of  the  rights  of  the  minority.  Such  a  combination 
will  always  be  rebuked  by  a  court  of  equity.  It  is  not  necessary  to  restate 
weil-settied  principles  upon  this  tabject  *  *  *  No  action  by  the  dlrec> 
tors,  and  no  combination  anioiij:  any  of  them,  can  be  permitted  to  invnde  the 
rights  of  the  plaintiff  aud  the  minority  stockholders  in  the  corporation.  So 
lonf  as  all  the  partlee  in  interest,  Incorporators,  stockholders,  direetora.  and 
oftirers.  assented  to  the  scheme  for  tlio  flistrlbutlon  of  assets  by  the  payment 
of  salaries,  the  plan  was  not  objectionable.  *  *  *  It  is  not  dilUcult  to  dis- 
eover  a  plan  to  freeie  ont*  Fltcdiett  and  ezdnde  tdm  from  all  benelltB,  ex- 
cept  such  as  might  be  derived  from  the  payment  of  dividends.  •  •  •  It 
does  not  appear  that  they  Lthe  defendants]  rendered  any  services  as  ollicers 
aotlieient  to  Justify  the  large  salaries  paid  them,  and  the  payment  ot  saeh 
salaries,  voted  by  the  defendants  themseiTei^  is  not  JnstlBed  by  any  e?l- 
dence  of  services  rendered  in  their  oUlce.** 

The  learned  court  in  its  opinion  correctly  held  that : 

"Directors  of  a  corporation  have  no  right  to  vote  salaries  to  one  another 
as  mere  incidents  to  their  odice,  as  was  done  here.   They  are  not  barred  be> 
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coming  emploj-^s  of  their  oorix>ratlon,  and  they  are  entitled  to  reasonable 
compensation  for  their  services  as  such.  But  as,  in  fixing  their  compensation, 
they  are  In  the  position  of  trustees  dealing  with  themselves  in  respect  of 
their  trusts,  their  action  is  subject  to  question  by  the  stockholders,  or  to  re- 
view by  the  court  of  equity  at  the  suit  of  a  atockholder." 

See,  also,  Bagley  v.  Carthage,  W.  &  S.  H.  R.  R.  Co.,  165  N.  Y. 
179,  58  N.  £.  895;  Gaul  v.  Kiel  &  Arthe  Co.,  199  N.  Y.  472»  92  N. 
£.  1069. 

These  cases  flatly  support  the  judgment  at  bar,  in  so  far  as  it  re- 
quires the  repayment  of  the  salaries  voted  by  the  directors  to  Kimball 
and  Winncmore,  themselves  directors  and  officers.  Indeed,  the  said 
appellants  ought  not  to  complain,  because  they  have  been  permitted 
to  retain  what  the  court  has  determined  was  a  fair  and  reasonable 
amount  for  the  services  rendered,  and  as  in  the  Davids  Case,  supra, 
as  the  plaintiff  has  not  ai»pealed»  that  part  of  the  judgment  will  not 
be  disturbed. 

[3]  To  avoid  the  effect  of  these  authorities,  the  learned  counsel  for 
the  appellants  makes  an  elaborate  argument  upon  what  he  calls  the 
"juris<Uction  principle."  Stated  tersely,  it  is  that  because  the  by-laws 
provide  that  "the  salary  or  compensation  of  all  officers,  employes, 
or  agents  of  the  company  appointed  by  the  board  of  directors  shall 
be  fixed  by  the  board,"  the  courts  have  no  authority  to  disturb  the 
deliberate  decisions  of  the  board  of  directors,  made  in  the  exercise  of 
its  lawful  powers.  He  cites  a  long  line  of  cases  as  to  the  power  to 
interfere  with  the  discretionary  powers  of  public  officers  and  boards. 
Needless  to  say  he  cites  no  case  holding  that  a  court  of  equity  is  pow- 
crk?'=  to  investigate  the  transactions  of  a  trustee  dealing  with  himself, 
or  a  board  of  directors  voting  salaries  to  its  members.  He  says  that 
in  none  of  the  cases  cited  by  respondent  was  there  any  such  by-law. 
He  is  mistaken.  In  the  leading  case  of  Jacobson  v.  Brooklyn  Lumber 
Co.,  184  N.  Y.  152,  76  N.  E.  1075,  there  was  a  similar  provision.  In 
McConncll  v.  Com.  M.  &  M.  Co.,  31  Mont.  563,  568,  79  Pac.  248, 
249,  the  court  said : 

"The  directors  had  power  to  adopt  a  code  of  by-laws  (Comp.  Stat  1887, 
dir.  9t  f  454) :  but  they  ooold  not,  even  under  such  a  by-law,  vote  a  salary 
to  one  of  their  number,  wbere  ttie  vote  of  sucb  a  director  was  neoMsaiy  to 

mnke  a  quorum." 

The  laws  of  this  state  have  always  conferred  upon  corporations 
the  ix)wer  to  appoint  such  officers  and  agents  as  its  business  shall 
require,  to  fix  their  compensation,  and  to  make  by-laws  not  inconsist- 
ent with  any  existing  law.  Yet,  with  such  provisions  in  force,  the 
courts  have  again  and  again  said : 

"it  Is  against  publio  policy  to  allow  persons  occupying  fldnetary  lelattons 

to  be  plnc-ed  In  such  positions  as  thnt  tlioro  be  constant  danper  of  a  be- 
trayal of  trust  by  the  vigorous  operation  of  selfish  motives.  The  rules  upon 
this  subject  are  llliistrated  by  many  cases."  Barl,  J.,  in  Bamea  v.  Brown, 
W  N.  X,  627.  at  page  686. 

We  cannot  accept  the  proposition  that,  by  the  adoption  of  such  a 
by-law,  a  corporation,  its  directors,  and  its  affairs  can  be  divorced 
from  the  well-established  equity  jurisdiction.  We  cannot  believe  that. 


Digitized  by  Google 


Sup.  Ct) 


OABB  Y.  KrMBAIiTi 


266 


during  all  the  years  the  courts  have  been  elaborating  and  strengthen- 
ing the  fiduciary  principle  for  the  protection  of  stockholders,  th^ 

were  oblivious  of  the  controlling  jurisdictional  principle  propounded 
by  appellants,  which,  if  it  exists,  nullifies  and  destroys  the  fiduciary.  . 

[4]  We  think,  however,  that  the  judgment  should  be  modified. 
We  see  no  ground  for  holding  Lawton  for  the  amounts  found  erro- 
neously paid  to  Kimball  and  Winnemore.  While  he  was  a  director, 
he  was  not  an  officer,  and  did  not  himself  draw  a  salary  or  benefit 
by  his  own  votes. 

[5]  There  is  also  no  reason  why  the  defendants  should  be  held 
responsible  in  this  action  for  the  increase  of  salary  of  the  treasurer, 
Ward.  He  was  not  a  director,  and  his  connection  with  the  company 
was  contractual.  It  is  the  breach  of  duty  as  fiduciaries  in  dealing 
with  themselves  that  receives  the  condemnation  of  the  court.  There 
is  no  such  principle  involved  in  fixing  the  salary  of  an  employe  of  the 
company,  not  a  director.  We  are  of  the  opinion  that  the  judgment 
should  be  modified,  in  so  far  as  it  holds  the  defendants  responsible 
for  the  excess  payment  to  Ward  of  $190  a  year,  and  that  the  injunc- 
tion should  also  be  modified  in  that  r^rd.  As  we  think  this  »  a 
matter  of  law,  there  should  be  no  difficulty  in  making  a  proper  order 
of  modification. 

We  have  examined  with  care  this  voluminous  record  and  the  briefs. 
We  are  satisfied  that  the  findings  necessary  to  sustain  so  much  of  the 
judgment  as  is  hereby  affirmed  are  supported  by  the  evidence.  We 
regret  to  say  that  in  the  appellants'  brief  an  attack  is  made  upon  the 
attorney  for  the  respondent,  claiming  such  collusion  with  one  of  the 
defendants  as  ought  to  vitiate  this  judgment.  We  think  that  there 
is  no  foundation  for  the  charge,  and  that  the  claim  is  totally  unwar- 
ranted. 

The  judgment,  modified  as  indicated,  should  be  affirmed,  with 
costs  and  disbursements  to  the  respondent. 

INGRAHAM,  P.  J.,  and  McLAUGHLIN,  J.,  concur. 

SCOTT,  J.  (dissenting).  For  the  reasons  stated  by  me  in  Godley  v. 
Crandall  &  Godley  Co.  and  Others,  139.  N.  Y.  Supp.  236  (decided  here- 
with),. I  am  of  opinion  that  the  judgment  appealed  from  should  be 
affirmed  in  its  entirety,  and  that  the  directors  should  be  held  liable, 
not  only  for  the  moneys  illegally  voted  to  themselves  and  received 
by  them,  but  also  for  the  moneys  similarly  paid  to  others,  through 
their  action;  ^  I  am  not  disposed  to  limit  the  renionsibilities  of  direc- 
tors to  liability  to  account  only  for  moneys  of  the  corporation  which 
they  have  actually  received  themselves.  It  is  not  only  the  "breach 
of  duty  of  fiduciaries  in  dealing  with  themselves  that  receives  the 
condemnation  of  the  court,"  but  the  breach  of  duty  in  dealing  with 
the  property  and  funds  of  the  corporation.  That  they  themselves 
profited  by  their  own  acts  is  only  a  circumstance  going  to  establish  the 
mala  fides  of  the  transaction.  • 

LAUGHL,IN,  J.,  concurs. 
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ACME  REALTY  CO.  T.  SCHINASL 

^Supremo  Court,  Appellate  Division,  BMrst  Department.   January  8,  1913.) 

1.  Vendor  and  Pubchaseb  (§  130*) — Bncboachments  on  Stbbet — Mabket- 
▲BUB  Title. 

Show  windows  and  a  platform  and  steps  giving  access  to  a  building, 
all  of  which  may  be  easily  removed,  which  extend  some  distance  into 
the  street,  are  not  flach  encroaeliinents  thereon  as  to  render  the  title 

unmarketable. 

[Ed.  Note. — ^For  other  cases,  see  Yoidor  and  Purchaser,  Cent  Dig.  |fi 
2M;  Dee.  Dig.  f  180.*] 

:2.  ftfUHIOIPAL  OOBPOBATIONS  (|  071*)— BUILDXIVO  CODSB— STAIB  I<AW8. 

Rew  York  City  Charter  (Laws  1001,  c.  466)  S  407,  providlnir  that  the 
Building  Code  of  New  Yotk  City  as  existing  on  January  1,  1902,  would 
•be  hinding  u  to  the  alteration,  eonetnictlon,  xemofal  of  handings,  etc., 
and  section  5  providing  that  such  net  should  not  nffect  or  Impair  any 
act  done  or  right  accruing  prior  to  the  going  into  effect  of  the  act,  did 
not  sffect  Hie  legality  of  prorisions  of  die  Building  Code  inrlor  to  Jan- 
uary 1,  1902,  and  did  not  prevent  the  city  from  removing  encroachments 
.en  the  streeta  prior  to  the  act  talsing  effect,  if  it  had  such  power,  on  ac- 
•eount  of  thB  Building  Oode  being  contrary  to  state  laws. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Osnt.  Dig.  || 

1447-1450;  Dec.  Dig.  §  071.*] 

■  3.  VSMDOB   AND   PUBCUASEB    (|  130*)— PBOJSCTXONS   INTO  8TBSET — ^MaRKST- 
ABIUTT. 

The  oonstnirtlon  of  a  bulldlntr  with  bay  windows,  consisting  of  mason- 
ry, «nd  extending  from  the  ground  In  several  places,  and  several  other 
places  starting  at  tiie  second  floor  and  running  to  the  top  of  llie  building. 

and  projecting  a  foot  Into  the  .'Street,  renders  the  building  in  the  city  of 
New  York  unmarketable,  and  subject  to  ri'jecLion  by  a  prospective  buyer. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  $8 
240,  246;  Dec.  Dig.  i  180.*] 

•if.  Municipal  OonpoiAnoNS  (11  680^  681*)— OmoBW— 8mE»— BvonoAOB- 

JfENTS. 

No  local  authority  whatsoever  can  authorize  any  private  individual  to 
encroach  on  a  public  street. 
[Kd.  Note.-  For  oth(>r  cases,  see  Municipal  Corporations^  Gent.  Dig.  ii 

145U-11(K>;   Dec  r»i>:.  §§  G80,  (J8l.*J 

Scott,  J.,  di.'^sentliig. 
Appeal  from  Judgiiicnt  on  Report  of  Referee. 

Action  by  the  Acme  Realty  Company  against  Solomon  Schinasi. 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed  and  ren- 
dered. 

Ar-ucd  before  INGRAHAM,  P.  T.,  and  McLAUGHLIN, 
CLARKE,  SCOTT,  and  DOWLING,  JJ. 

Alfred  F.  Seligsbcrg,  of  New  York  City  (Edmond  E.  Wise,  of  New 
York  City,  of  counsel,  and  Harold  Swain  and  Otto  Horwitz,  both  of. 
New  York  City,  on  the  brief),  for  appellant. 

Philip  S.  Dean,  of  New  York  City  (David  B.  Ogden,  of  New  York 
City,  of  counsel),  for  respondent 

CLARKE,  J.  This  action  was  brought  to  compel  the  specific  per- 
forinance  by  the  defendant  of  a  contract  for  the  purchase  of  the 

•  tFor  other  cmm  see  sum  topl«  4 1  mnma  la  Dm.  A  Am.  Diss.  1S07  U»  dat*,  4  lUp'r  XadesM 
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premises  known  as  375  Manhattan  avenue  and  Nos.  354-356  West 
116th  street,  In  the  borough  of  Manhattan,  city  of  New  York.  The 
agreement  was  entered  into  May  7,  1906.  The  purchase  price  was 
^107,500,  and  a  full  covenant  warranty  deed  conveying  the  premises 

free  from  all  incumbrances  except  a  mort^ag-e  and  lease  was  to  be 
delivered  on  the  29th  day  of  May,  1906.  Various  adjournments  were 
had  until  June  6,  1906,  when  the  purchaser  refused  to  accept  the  title 
-on  the  ground  that  the  same  was  unmarketable  by' reason  of  encroach- 
ments on  both  116th  street  and  on  Manhattan  avenue.  These  en- 
croachments consist  of  two  show  windows  below  the  second  story  on 
the  116th  street  side,  extending  beyond  the  street  line  one  foot,  and, 
beginning  with  the  second  story,  two  bay  windows,  called  oriel  win- 
•dows,  are  corbelled  out  from  the  main  wall,  and  extend  to  the  top  of 
the  building.  They  are  constructed  of  mansonry,  and  extend  one  foot 
beyomd  the  street  line.  Similarly  two  bay  windows  on  the  Manhattan 
^avenue  side,  one  of  which  begins  in  the  basement,  is  of  masonry  con- 
struction, and  extenrls  to  the  top  of  this  seven-story  building,  project- 
ing one  foot  throughout.  Excepting  at  the  first  story,  where  there 
are  recessed  stone  slabs,  there  are  two  windows  at  each  story  of  the 
bay.  The  other  bay  window  is  directly  over  the  portico.  About  20 
feet  from  the  southerly  line  of  the  lot  this  other  bay  window  is  cor- 
belled out  from  the  wall  at  the  third  story,  and  extends  to  the  top  of 
the  building,  projecting  uniformly  one  foot.  Beneath  this  bay  window 
are  the  stoop  and  portico  and  main  entrance  of  the  building.  The  por- 
tico is  of  limestone  construction,  rises  two  stories  above  the  street, 
and  projects  one  foot.  Above  the  top  of  the  second  story  there  is  a 
stone  balcony  projecting  an  equal  dbtance.  The  stoop  connected  with 
the  portico  extends  four  feet  beyond  the  building  line,  and  is  fourteen 
feet  long.  This  action  was  begun  on  July  25,  1906.  The  answer  al- 
leges the  above-mentioned  encroachments,  and  demands,  by  way  of 
counterclaim,  the  return  of  the  $5,000  paid  at  the  time  of  the  signing 
•of  the  contract  and  $266.87,  cost  of  searching  of  the  title  and  survey. 
The  case  was  duly  referred,  and  upon  the  referee's  report  judgment 
in  favor  of  the  plaintiff  for  Specific  performance  was  entered,  from 
which  judgment  defendant  appeals. 

There  is  no  di5i)ute  about  the  encroachments,  their  extent,  character, 
or  construction.  There  is  a  conflict  as  to  whether  the  defendant  had 
actual  or  constructive  notice  of  the  existence  of  the  encroachments, 
and  there  is  a  sharp  conflict  as  to  the  cost  of  removal  and  subse- 
quent damage  to  the  rental  value  of  the  building,  which,  however,  the 
referee  resolved  in  favor  of  the  plaintiff,  holding  that  the  cost  of 
the  removal  of  the  projections  and  the  restoration  of  the  building  to  a 
condition  in  which  there  would  be  no  encroachments  would  not  exceed 
$2,000,  and  that  there  would  result  no  substantial  rental  loss  or  im- 
pairment of  the  fee  value.  The  defendant  claimed  that  the  cost  of 
•removal  would  l>e  upwards  of  $5,000,  that  there  would  be  a  substantial 
loss  of  rental  during  the  period  of  reconstruction,  and  a  further  per- 
manent impairment  of  rental  value  in  apartments  where  the  bay  win- 
dows were  removerl,  and  a  consefjuent  impairment  o£  the  fee  viiluc  of 
•the  premises  to  the  amount  of  $5,000. 
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[1]  I  do  not  regard  the  show  windows  and  the  platform  and  steps 
giving  access  to  the  building-  under  the  front  porch  such  encroachments 
as  to  render  the  title  unmarketable.  They  may  be  easily  removed 
or  restricted  within  proper  limits  without  seriously  affecting  the  build- 
ing. But  the  permanent  so-called  bay  windows  and  projections  run- 
ning up  from  the  foundations  of  the  building,  and  forming  an  integral 
part  of  the  street  front  thereof,  and  conccdedly  projecting-  one  foot 
beyond  the  building  or  street  line,  present  a  serious  question.  The 
argument  of  counsel  for  the  respondent,  in  so  far  as  it  is  based  upon 
the  proposition  that  the  encroachments  complained  of  were  authorized 
is  based  upon  the  following  foldings  of  the  learned  referee: 

"Sevoith.  The  building  erected  upon  the  aald  premises  is  an  apartment 
house,  aev«n  storlM  in  height,  which  waa  begun  and  finished  in  the  year 
1901.    •   •  • 

"Eighth.  Said  building  was  erected  pursuant  tx>  and  under  a  permit  of  the 
building  department  of  tho  city  of  Now  York  after  plans  had  been  duly  filed 
and  approved  for  the  construction  thereof,  and  the  said  building  was  com- 
pleted in  Noveml»er  or  December  in  tiie  year  IWl,  in  conformity  with  said 
plans. 

"Ninth.  The  said  plans  fully  disclosed  that  it  was  proposed  to  erect  the 
safd  building  with  portions  thereof  encroacblog  over  and  npoi  the  tald  ava- 
niM  and  street,  aa  shown  in  said  snrr^.*' 

The  argument  upon  the  law  is  that  in  1901,  when  said  building  was 

completed,  an  encroachment  beyond  the  building  line  of  bay  or  oriel 

windows  to  the  extent  of  one  foot  wn-^  permitted  by  law.  For  that 
counsel  relies  upon  the  f ollowinj^  matters :  That  section  647  of  the 
fireater  New  York  Charter  of  1897  (chapter  378  of  the  laws  of  that 
year)  provided  that: 

**The  mnniclpal  assembly  shall  hare  power  to  establish  and  from  time  to 

time  to  amend  a  codo  of  ordinances,  to  Ic  Iciiown  .is  the  'Building  Code,* 
providing  for  all  matters  concerning,  affecting,  or  relating  to  tlie  construction, 
alteration,  or  removal  of  bnlldlngs  or  atractnres  erected  or  to  be  erected  in 
the  city  of  New  York,  ns  constituted  by  this  net,  nnd  for  the  i»uri)ose  of  pre- 
paring such  code  to  appoint  and  employ  a  couuuissiou  of  experts.  •  *  • 
The  proTislons  of  such  'Building  Code'  shall  he  tn  conform!^  with  and  ba 
subjci't  to  all  ir^nprnl  laws  of  the  state  conccrninc,  affecting  or  n^atlng  tO 
buildings,  or  classes  of  buildings,  or  other  structures.'* 

That  in  conformity  with  the  provisions  of  aaid  section  a  Building 

Code  wcas  adopted  by  the  municipal  assembly  and  approved  by  the 
mayor  on  October  24,  1899.  That  by  section  73  of  said  Code  it  vras 

provided : 

"Bay  windows,  oriel  windows  and  show  windows,  on  the  street  front  or  side 
of  any  building  may  piojwt  not  more  than  one  foot  beyond  the  building  line 
and  shall  he  constructed  of  such  material  and  in  socb  manner  aa  will  meet 
with  the  approval  of  the  department  of  hnildings." 

But  at  the  very  time  that  said  Code  was  adopted,  section  49  of  the 
charter,  conferring  power  upon  the  municipal  assembly  to  make  ordi- 
nances "not  inconsistent  with  this  act,  or  with  the  Constitution  or 
the  laws  of  the  United  States,  or  of  this  state,"  provided  in  subdivi- 
sion 3  thereof  for  the  passage  of  such  ordinances  "to  regulate  the 
use  of  streets,  highways,  roads,  public  places  and  sidewalks  by  foot 
passengers,  animals,  vehicles,  cars,  motors  and  locomotives,  and  to 
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prevent  encroachments  npon  and  obstructions  to  the  same»  and  to 
authorize  and  require  their  removal  by  the  proper  department;  but 
they  shall  have  no  power  to  authorize  the  placing  or  continuing  of 

any  encroachment  or  obstruction  upon  any  street  or  sidewalk,  ex- 
cept the  temporary  occupation  thereof,  during  the  erection  or  repair- 
ing of  a  building  on  a  lot  opposite  the  same.  *  *  *  **  So  that  if 
the  Building  Code  was,  as  it  clearly  was,  an  ordinance  of  the  munic- 
ipal assembly,  and  if  it  authorized  a  permanent  encroachment  upon 
the  street,  of  which  character  the  structures  at  bar  clearly  were, 
then  said  ordinance  was  in  direct  conflict  with  the  law  of  the  state 
which  expressly  provided  that  the  municipal  assembly  should  have 
no  power  to  authorize  the  placing  or  continuing  of  any  encroach- 
ment or  obstruction  upon  any  street  or  sidewalk,  except  the  temporary 
occupation  thereof  during  the  erection  or  repairing  of  a  building  on  a 
lot  opposite  the  same. 

[2]  But  the  learned  counsel  argues  that  by  the  revised  charter  (chap- 
ter 466  of  the  Laws  of  1901)  it  was  provided  in  section  407  thereof 
that: 

'The  Building  Code  which  shall  be  In  force  In  the  city  of  New  York  on.  the 
first  day  of  January,  nineteen  hundred  and  two,  and  all  then  existing  provl- 
tlons  of  law  fixing  the  penalties  for  violation  of  said  Code,  and  all  thon  exist- 
ing laws  affecting  or  relating  to  the  construction,  alteration  or  removal  of 
buildings  or  other  strnctures  within  the  city  of  New  York  are  hereby  declared 
to  be  binding  and  in  force  In  the  city  of  New  Yorli.  and  shall  continue  to  be 
80  binding  and  in  force  except  as  the  same  may  from  time  to  time  be  revised, 
altered,  amended  or  repealed  as  herein  provided.** 

This  he  claims  transforms  the  Buildings  Code  from  a  mere  municipal 
ordinance  to  an  act  of  the  Legislature,  and  that  whatever  provisions 
said  Code  contained  were  as  if  they  had  been  specifically  enacted  by 
the  Ijegi^ture.  The  answer  seems  obvious  that  by  section  5  it  was 
provided  that  this  act  shall  take  eflFect  on  the  1st  day  of  January  in 
the  year  1902,  and  that  the  section  407  alluded  to  itself  referred  to  the 
Building  Code  which  should  be  in  effect  on  said  date,  and  further  pro- 
vided that: 

"No  right  or  remedy  of  any  character  shall  be  lost  or  impaired  or  affected 
by  reason  of  this  chapter.  This  dupter  shall  not  affect  or  impair  any  act 
done  or  ri^'ht  accruing,  accrued  or  acquired  or  penalty,  forfeiture  or  punish- 
ment incurred  prior  to  the  time  %vhen  this  act  takes  effect,  or  by  virtue  of 
any  law  repealed'  or  modified  by  this  chapter,  hot  the  same  may  he  aswrted, 
enforced,  prosooutod  or  Inflicted  as  fully  and  to  the  s;»ino  extent  as  If  this  act 
bad  not  been  passed  or  said  law  had  not  been  repealed  or  modified." 

As  the  building  in  question  was  commenced  and  completed  in  the 
year  1901,  and  as  the  act  under  consideration  did  not  take  effect  until 

the  1st  of  January,  1902,  it  i?  obvious  that  if  the  encroachments  com- 
plained of  were  illegal,  and  if  the  provision  of  the  Building  Code  was 
without  force  and  effect  because  ultra  vires  the  municipal  assembly, 
then  the  right  existing  to  abate  the  nuisance  by  enforcing  the  removal 
of  the  unlawful  private  encroachment  in  the  public  street,  then  pos- 
sessed by  the  city,  was  not  in  the  slightest  degree  affected  by  the  sec- 
tion of  iht  charter  of  1901  relied  upon. 
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This  court  said  in  City  of  New  York  v.  Knickerbocker  Trust  Co., 

104  App.  Div..  223,  93  N.  Y.  Supp.  937: 

"It  Is  argued  tliat  by  sectiou  41  of  the  Revised  Greater  New  York  Charter 
ordinances  not  Inconsistont  with  the  charter  and  in  full  fovoe  on  January  1» 
1902,  are  'continupd  in  full  force  and  effect.'  Hut  they  are  not  continued  as 
part  of  the  statutory  law  incorporated  In  the  provisions  of  the  charter.  They 
are  simply  continued  in  force  as  ordinances.  They  are  glTsn  no  hlxber  sanc- 
tkni  nor  gveater  dignity  than  they  had  itreviously." 

So  that  the  question  of  whether  the  Legislature  could  authorize 

the  permanent  invasion  of  the  public  streets  in  the  itucrests  of  a 
private  owner  is  not  in  this  case.  No  statute  is  called  to  our  atten- 
tion in  which  the  Legislature  has  explicitly  attempted  so  to  do.  It 
has,  however,  recognized  the  right  of  the  city  to  institute  proceedings 
to  remove  structures  in  the  street  by  passing  statutes  of  limitations 
in  that  regard.  Chapter  610,  Laws  of  1896,  amended  section  471  of 
the  Consolidation  Act  (chapter  410,  Laws  1882),  by  providincf  that 
if  the  front  or  other  exterior  wall  of  any  building  now  standing  in 
the  city  of  New  York  shall  extend  not  more  than  four  inches  upon 
any  street,  and  if  a  structure,  part  of  a  building  now  standing  in 
said  city,  known  as  a  bay  window  or  oriel  window,  shall  extend  not 
more  than  twelve  inches  upon  any  street,  the  same  should  not  be 
removable  unless  an  action  or  proceeding  shall  be  instituted  by  or  in 
behalf  of  the  mayor,  aldermen,  and  commonalty  within  one  year 
from  the  passage  of  the  act.  This  section  of  the  Consolidation  Act 
was  further  amended  by  chapter  646  of  the  Laws  of  1899,  by  sub- 
stituting ten  for  four  indies  in  the  provision  for  the  front  or  exte- 
rior wall  encroachment.  So  far  from  authorizing  such  encroach- 
ments in  the  future,  said  acts  recognized  the  unlawful  character  of 
the  structures,  notwithstanding  the  ordinances  alluded  to  in  the  opin- 
ion of  the  learned  referee  limited  the  effect  of  the  remedial  statutes 
to  buildings  then  standing,  and  simply  provided  a  short  statute  of  lim- 
itations as  against  the  city  as  to  such  buildings. 

We  come,  therefore,  directly  to  the  proiKDsition  whether  any  mu- 
nicipal body,  administrative  or  legislative,  had  the  power  to  authorize 
such  encroachment,  and  the  answer  to  that  question  seems  to  me  to- 
be  conclusively  found  in  adjudicated  cases. 

In  Ackerman  v.  True,  175  N.  Y.  353,  67  N.  E.  629,  although  the 
respondent  cited  Wormser  v.  Brown,  149  N.  Y.  163,  43  N.  E.  524, 
and  Broadbelt  v.  Locw,  15  App.  Div.  343,  44  N.  Y.  Supp.  159,  au- 
thorities here  relied  upon,  the  court  said: 

"It  la  well  estatilished  by  the  decisions  of  thla  court  that  interferences 
with  irabllc  and  common  rights  create  a  irabttc  nuisance,  and  when  accom- 
panied with  si)eclal  damage  to  the  owner  of  hiiids  give  also  a  rij;ht  of  pri- 
vate action  to  8uch  owner,  and  that  u  public  nuisance  as  to  the  person  who 
is  8i>eclally  injured  thereby  In  the  cujoyment  or  value  of  his  lands  becomes 
also  n  private  nuisance  That  this  eii' roMclniicnt  uijou  the  street  was  a 
public  nuisance,  and  that  as  to  the  plaintiff  it  was  a  private  nuisance,  we 
have  no  doubt.  •  •  •  We  have  been  referred  to  various  statutes  relating 
to  this  subject,  upon  which  the  defendant  relies  to  .sustaiu  that  contention, 
and  from  which  he  urges  that  the  commissioners  of  parks  are  invested  with 
power  to  permit  such  encroadunents  and  erections  as  they  shall  see  fit  upon 
certain  streets,  of  whi.h  Riverside  Drive  is  one.  These  statutes  we  have 
carefully  examined  without  finding  any  such  authority  conferred  upon  the 
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park  board,  or  upon  any  member  thereof,  as  would  Justify  their  gmnting  to 
.  the  owners  of  property  abutting  upon  the  line  of  such  a  street  a  permit  or 
lil^t  to  ortMid  the  nudn  wall  of  a  permanent  and  sntMrtantlal  atrnetore  three 
feet  and  six  Inches  Into  and  beyond  the  line  of  the  street.  If  they  possess 
any  such  power,  it  is  unUmited,  and  they  may  authorize  an  extension  into 
the  atreeta  a  nracfa  greater  distance,  and  the  purpoae  tor  which  midi  streets 
were  laid  out  may  be  greatly  imimired  or  entintiy  dilated.  Any  such  con- 
struction of  that  statute  would  result  in  practically  annulling  that  portion 
of  the  Charter  of  Greater  New  Tork,  whldb  proridea  that  streeta  and  other- 
public  places  In  the  city  shall  be  inalienable.  Section  71.  Although  it 
is  true  that  the  title  of  the  streets  of  the  city  of  New  York  is  in  the  mu- 
nidpallty,  that  title  Is  held  hy  It  in  tmst  for  pahltc  nse,  and  not  eren  the 
municipal  assembly  has  authority  to  permit  permanent  encroachments  there- 
on. *  *  *  When,  however,  that  proTision  is  considered  in  connection  with< 
the  other  provislona  of  the  diarter  relating  to  the  Inallenahllity  of  the  streets, 
and  depriving  even  the  municipal  assembly  of  any  power  to  authorize  the 
erection  or  continuance  of  any  encroachments  upon  the  streets,  it  becomes 
quite  manifest,  we  think,  that  tibe  Leglfdatnre  did  not  Intend  ttiereby  to  con- 
fer upon  a  member  of  the  park  board  the  right  to  permit  an  abutting  owner 
upon  any  of  the  streets  of  the  dty,  whether  within  any  park  or  outside,  to* 
encroach  upon  the  street  by  the  erection  of  permanent  and  suhstantfal  struc- 
tures thereon.  Moreover,  If  that  statute  were  to  be  thus  construed,  its  con- 
stitutionality would  be  at  least  doubtful,  for  even  the  Legislature  cannot 
authorize  the  condemnation  of  private  property  for  other  than  public  uses.*** 

In  Deshon'g  v.  City  of  New  York,  176  N.  Y.  475,  at  page  483. 
68  N.  E.  880,  at  page  882,  Martin,  J.,  said: 

•The  title  to  the  streets  being  in  the  city  as  trustee  for  the  public,  no- 
grant  or  permission  can  be  legally  given  which  will  interfere  with  their  public 
use.  The  right  ojC  the  rmblic  to  the  use  of  the  streets  Is  absolute  and  par- 
amount to  any  other.  X  i)rcsumi»tlon  of  consent,  or  even  an  actual  con- 
sent by  the  authorities  to  ttieir  use  for  private  pvipoaes,  is  always  subject 
and  subordinate  to  the  right  of  the  public  whenever  required  for  public 
purposes,  and  such  a  grant  or  right  cannot  be  presumed  when  it  would  have 
been  unlawful.  *  *  *  In  other  words,  there  can  be  no  rlg^tfol,  permanent 
possesslou  of  any  part  of  a  public  street  for  private  purposes,  unless  by 
virtue  of  an  authorized  permission  of  the  city,  and  no  length  of  time  will 
render  l^al  a  private  Interference  ^vith  a  street  which  la  a  nuisance,  or  give 
the  person  matntalntng  it  any  right  to  oontinne  it  as  agalnat  the  mu- 
nicipality.** 

In  City  of  New  York  v.  Knickerbocker  Trust  Co.,  supra,  Mr.  Justice 

Patterson  said : 

"The  city  cannot  give  permission  to  an  owner  of  property  to  erect  any 
part  of  Ilia  building  on  the  public  highway." 

In  McMillan  v.  Klaw  &  Erlanger  Co.,  107  App.  Div.  407,  95  N. 
Y.  Supp.  365,  Mr.  Justice  O'Brien  said: 

"The  municipality  has  an  Interest  In  tlie  street  by  reason  of  Its  being  vested 
with  the  fee  thereof,  but  this  fee  is  a  qualified  one,  being  held  l)y  it  In  trui^t 
for  the  public  use  and  beuetit,  and  that  use  cannot  be  departed  Irom  without 
violating  an  eawBtlll  condition  of  the  contract  between  it  and  the  abutting 
property  owners,  as  expressttl  \>y  the  adjudications  in  the  street  opeulnj;  pro- 
ceeding under  which  tlie  land  was  obtained.  ♦  •  •  If  the  legality  of 
the  ordinance  be  sustained,  it  would  permit  individuals  to  appropriate  from- 
two  to  five  feet  of  public  proi»erty  all  along  the  streets  of  the  city  and  under 
the  guise  of  ornamental  projections  to  devote  the  laud  to  whatever  uses 
th^  inlTate  interests  might  require.  •  •  •  urdinaneaa  which  thi»  de- 
vote public  property  to  private  uses  are  not  looked  upon  with  favor,  and 
the  courts  will  scan  them  closely  w^itii  u  desire  to  Jealously  guard  the  rights 
of  the  puhlic  from  illegal  InTatlon  under  the  guiae  of  municipal  authority.*^ 
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In  Williams  v.  Silverman  Realty  &  Constr.  Co.,  Ill  App.  Div.  679, 

97  N.  Y.  Snpp.  945,  this  court  said: 

^'Whatever  cases  nmy  be  In  the  books  which  tend  to  support  a  different 
role  miist  be  beld  to  bo  ovmoM  br  the  Ackemum  and  McMillan  Cases  until, 
at  least,  tbo  CSonrt  of  Appeals  bas  again  passed  npon  tbe  qnestton." 

In  Hatfield  Straus,  117  App.  Div.  671,  102  N.  Y.  Supp.  954,  af-  • 
finned  in  189  N.  Y.  206,  82  N.  £.  172.  this  court  said: 

"Hut  the  moment  such  a  rlpht  Is  given  for  the  exclusive  use  of  a  private 
Individual  there  has  been  a  taking  of  public  property  for  private  use  which 
cannot  be  Jn^tifled.  The  streets  of  (he  dty  of  New  York  belonging  to  all  tbo 
people  have  been  subjected  to  many  Invasions  for  the  benefit  and  use  of  pri- 
vate owners.  Of  late  years  it  has  been  realized  by  the  courts  how  dangerous 
soch  invasions  have  beoi,  and  in  Ackerman  True,  ITS  N.  T.  888  [8T  N.  B. 
(i29J,  and  In  McMillan  v.  Klaw  .fe  Erlan>;er  Co.,  107  App.  Div.  407  [95  N.  T. 
Unvp.  and  in  Williams  v.  Silverman  Kealty  &  Constr.  Co.,  lU  App.  Dir. 
B79  [97  N.  Y.  8app.  946],  tbe  Conrt  of  Appeals  and  this  conrt  haye  annonnced 
the  doctrine  that  the  board  of  aldermen  or  other  local  authority  having  con- 
trol over  the  streets  for  certain  purposes  had  no  power  to  permit  invasion 
thereof  for  private  use,  and,  if  there  was  any  local  legislation  which  conid 
be  invoked  as  an  authority  in  that  regard,  it  would  be  unconstitutional  as 
attempting  to  authorize  the  taking  of  i)rirate  property  £»r  private  use  or  the 
taking  of  public  property  for  private  use." 

In  People  ex  rel.  Cross  Co.  v.  Aheam,  124  App.  Div.  S40,  109 

N.  Y.  Supp.  249,  Mr.  Justice  Ingraliam  concurring,  said: 

•*!  concur  in  the  result  upon  the  ground  that  the  common  council  has  no 
power  to  permit  an  abutting  owner  to  encroach  upon  the  public  street,  the  fee 
of  which  1h  held  by  the  municipality  in  trust  for  the  public  without  express 
authority  from  the  legislature,  and  the  Legislature  has  granted  no  such  ez* 
press  authority  as  would  Justify  the  ordinance  relied  on  to  sustain  this  en- 
croachment  I  think  such  action  by  the  common  council  unauthorized  what- 
ever its  object.  The  public  are  entitled  to  the  free  and  unrestricted  use  of 
the  streets  and  avenues  in  the  dty  of  New  York  which  have  been  acquired 
by  the  city  and  are  held  In  trust  for  the  public  use,  and  which  have  I  •con 
paid  for  by  abutting  owners  by  assessmenti*  imposed  by  operation  of  law  uiM>u 
the  theory  that  the  opening  of  tiio  street  or  avenne  would  be  a  beni^t  to 
siKh  abutting  owner.  To  authorize  any  one  to  appropriate  the  streets  to 
private  use  would  be  an  appropriation  of  property  thus  acquired,  and  in 
which  aU  the  abnttlog  owners  have  an  inttfest,  and  certalnlj  would  require 
express  legislatlTe  sanctton." 

In  Vaiage  of  Oxford  v.  Willoughby,  181  N.  Y.  155,  73  N.  E.  677, 
Gray,  J.,  said: 

"I'laintlff  brouiiht  this  action  in  equity  to  enjoin  the  defendant  from  en- 
croaching upon  one  of  its  public  streets  by  the  erection  of  an  addition  to  a 
building  and  to  compel  tbe  remoTsl  of  the  encroadiment  •  •   •  The  trial 

court  found  the  structure  to  be  an  obstinictlon  and  a  nuisance  and  riirhtly 
so,  for  that  amounts  in  law  to  a  public  nuisance  which  obstructs  the  public 
highway.   Wakeman  v.  Wilbur,  147  N.  Y.  667,  663  [42  N.  B.  8411." 

In  City  of  New  York  v.  Rice,  198  N.  Y.  124,  91  N.  E.  283.  28 
L.  R.  A.  (N.  S.)  375,  the  city  sued  to  restrain  defendant  from  main- 
taining and  to  compel  him  to  remove  a  masonry  well  upon  his  prop- 
erty which,  with  its  pillars,  extended  on  Eighty-Ninth  street  six  feet 
bi^ond  the  house  or  ouilding  line,  and  on  Riverside  Drive  seven  feet. 
Rice  obtained  permission  by  resolution  of  the  municipal  assembly, 
and  iurtlier  he  obtained  a  permit  from  the  commissioner  of  park^ 
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and  the  wall  was  erected  in  substantial  compliance  with  the  permis- 
sion. Gray,  J.,  said: 

**It  is  a  question  simplj  of  the  oriatence  of  any  power  in  the  municipality 
to  oonarat  to  a  permnnent  use  of  any  pnrt  of  a  street  for  prlvnte  pnrposnq 
•  •  •  The  ownership  by  the  city  of  the  fee  of  the  land  In  the  stiecu  ia 
Impressed  with  a  trust  to  Iceep  the  same  open  and  for  use  as  smh.  Tlie 
trust  la  puMirl  Juris — that  is,  for  the  whole  people  of  the  state — and  Is  un- 
der the  al»s<)lute  oontrol  of  the  Legislature:  in  which  body,  as  repit-'^t^ntiiTlj 
the  PMWle;  Is  Tested  power  to  govern  and  to  regulate  the  use  of  the  streets. 
There  is  no  right  in  the  city  to  use  its  property  therein  as  it  might  rorpornte 
property,  nor  otherwise  than  as  the  Legislature  may  authorize  for  sooie  pub- 
lic use  or  benelit  *  *  *  It  follows  from  the  natore  of  Its  title  that  the 
city  cannot  dispose  of  the  streets,  nor  divert  them  to  private  uses.  ^Hiatever 
the  power  of  control,  or  of  regulation,  possessed  by  the  Legislature,  it  Is  re- 
stricted In  the  direction  of  what  sny  be  deemed  to  be  a  pabllc  nse,  having 
In  view,  of  course,  the  demands  of  a  progressive  civilization.  •  •  •  Tlie 
streets  were  opened  for  Che  unrestricted  use  of  the  public,  and  the  assess- 
ments for  the  coots  wwe  levied  npon  the  properties  benefited,  and  were  paid, 
upon  the  implied  promise  that  they  should  be  maintained,  in  all  thoir  integ- 
rity, as  public  highways.  Any  erection  of  permanent  and  substantial  struc- 
tures thereon  not  In  a  public  nse  would  constitute  an  encroadiment  or  ob- 
sr ruction,  and  would  therefore  bo  a  public  nuisance.  •  •  •  Xot  only, 
therefore,  does  the  nature  of  the  title  by  which  the  municipality  liolds  the 
streets  forbid  the  Inference  of  any  implied  power  to  grant  peruiisslon  relied 
upon  in  this  cnse.  hut  such  n  powtr  was  in  express  tonus  withdrawn  by  a 
provision  of  the  charter  In  force  at  the  time.  It  contains  the  provision  that 
the  municipal  assembly  shall  have  power  to  regulate  the  use  of  the  streets 
and  highways,  but  they  shall  have  no  power  to  authorize  the  placing  or  con- 
tinuing of  any  encroachment  or  obstruction  upon  any  street  or  sidewalk  ex- 
cept the  temporary  occuyalion  thereof  during  the  erection  or  repairing  of  a 
building  on  a  lot  opposite  the  same.  Charter  of  1S87,  fi  49,  subd.  3.  This 
provision,  as  construed  by  this  court,  denies  to  the  municipal  authorities  any 
power  to  consent  to  the  private  use  of  any  part  of  the  street  as  laid  out.** 

Referring  to  Ackerman  v.  True,  the  court  said: 

**lt  was  thought  that  the  constitutionality  of  the  statute,  If  construed  to 
confer  the  power  to  permit  such,  would  be  very  doubful.  •  •  •  It  may 
be  further  observed  tl  at  In  the  present  case  it  is  the  city  which  is  invol<iug 
the  aid  of  the  courts  in  undoing  that  which  has  been  illegally  done.  Our  de- 
cision of  Ackerman  v.  True  lias  been  followed  in  sevoral  well  cunsidortMl 
opinions  by  the  Appellate  Division  of  the  Supreme  Court,  and  its  authority 
should  not  now  be  questioned.  See  City  of  New  York  v.  Knickerbocker  Trust 
Co^  104  App.  Div.  223  [03  N.  Y.  Supp.  9.17]  ;  McMillan  v.  Klaw  &  Erlauger 
Constr.  Ca.  107  App.  Div.  407  [95  N.  Y.  Supp.  I'.v^]  :  llattield  v.  StrauK.  117 
App.  Div.  671  [102  N.  Y.  Supp.  0.1}]:  People  ex  reL  Gross  Co.  t.  Aheam, 
12i  App.  Div.  840  [109  N.  Y.  Supp.  249J." 

In  People  ex  rel.  Browning,  King  &  Co.  v.  Stover,  145  App.  Div. 

259,  130  N.  Y.  Supp.  92,  Mr.  Justice  Scott  -^aid: 

"it  cannot  be  questioned  for  a  moment  that  the  projections  of  wliich  the 
plaintiff  complains  sre  unlawfol  obstructions  upon  the  public  highway,  and 
constitute  a  public  nuisance  which  it  is  the  duty  of  the  public  authorities  to 
abate.  Ackerman  v.  True,  175  N.  Y.  353  [07  N.  11  029] :  city  of  New  York 
JUce^  1U8  N.  Y.  124  [91  N.  B.  283,  28  L.  R.  A.  (N.  S.)  375] :  People  ex  rel. 
CMH  Co.  v.  Aheam,  124  App.  Div.  840  [109  N.  Y.  Supp.  249] ;  aty  of  New 
York  V.  Knickerbocker  Trust  Co..  101  Xw.  Div.  jj:',  lO".  N.  V.  Supp.  937]. 
And  it  is  e<iually  well  settled  that  no  pi-rniit  from  the  i»ark  aepaitmont  or  any 
other  municipal  body  could  legally  authorize  the  erection  and  maintenance 
of  huch  encroachments.  What  was  said  in  Worujser  v.  Brown.  149  N.  Y.  163 
L43  a.  E.  524],  apparently  recognizing  the  right  of  the  park  commis^ouer  to 
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pennlt  CBcroaclinwnts  in  certain  cases,  no  Umwtf  expreasM  the  law.  Ackers 

man  v.  lYue,  supra.  •  •  •  So  also  In  an  equitable  action,  when  It  ap- 
pears that  tJlie  otetruction  has  existed  for  more  than  20  yearsy  the  court  may 
infer  a  oooaent  on  the  part  of  the  adjoining  owner  that,  w>  fur  as  his  private 
interest  is  coneemed,  the  obstruction  may  remain.  It  was  such  an  implied 
consent  that  this  court  had  in  mind  in  556  &  558  Fifth  Avenue  Co.  v.  Lotus 
Clab^  129  App.  Div.  339  [IIS  N.  T.  Siipp.  886).  The  qneatlon  there  waa  wheth- 
er or  not  a  slight  projection  over  the  street,  easily  removable  without  Injury 
to  the  building,  served  to  render  the  title  unmarketable.  It  had  existed  for 
many  years  and  under  a  statate  refierred  to  In  the  optadon  llie  dty  could  not 
compel  Its  removal.  •  ♦  •  But  this  Is  not  such  a  case.  It  is  an  applica- 
tion to  compel  public  officers  to  perform  a  duty  which  they  owe  to  the  pul>- 
llc;  whldi  tiicy  could*  and  perhaps  should,  perform  without  tiie  necessity  for 
the  prod  of  a  mandamus.  Their  duty  to  act  rests,  not  upon  any  private  in- 
jury done  to  relator  (People  ex  reL  Pampyansky  v.  Keating,  168  N.  Y.  390,  61 
N.  16.  637),  bnt  upon  ttie  respondents*  Infringement  upon  the  property  and 
rights  of  the  public.  Tholr  duty  to  act  Is  not  lessened  by  the  fact  that  some 
of  the  obstructions  have  been  in  existence  for  a  long  time,  and  that  relatoi- 
and  Its  pvedecessors  In  Interest  haTe  not  complained,  because  no  prescriptive 
right  to  OCcui)y  the  str«'»;'t.>^  can  be  gaincil  as  against  tho  public,  and  no  ad- 
Jolntaig  owner  can  legalize  such  an  obstruction  by  acquiescence,  even  if  he 
may  debar  himself  from  asserting  his  private  right  to  have  it  removed.** 

Although  the  foregoing  cases  represent  the  present  condition  of  the 
law  of  the  state,  the  respondent  rehes  on  earlier  cases  which  have 
in  effect  been  overruled.  And  those  cases,  based  upon  the  conditions 
existing  at  tfie  time  when  rendered,  contain  expressions  which  demon- 
strate their  present  inapplicability, 

[31  In  Broadbelt  v.  Loew,  15  App.  Div.  343,  44  N.  Y.  Supp.  159, 
decided  in  1897  and  cited  by  respondent,  Mr.  Justice  Patterson  said: 

"In  view  of  the  ordinance  of  the  common  council  of  the  city  of  New  York, 
and  after  acqnleseaiee  of  the  authorftles  of  the  dty  In  tiie  allowance  of  con- 
structions such  as  those  connected  wltli  the  plaintiff's  houses,  the  possibility 
of  the  owner  ever  being  molested  is  so  exceedingly  remote  that  the  obJeetSons 
become  technical  only  and  not  substantial.'' 

And  in  Levy  v.  Hill,  50  App.  Div.  294,  63  N.  Y.  Supp.  1002,  de- 
cided in  1900,  cited  by  respondent,  Mr.  Justice  Ingraham  said: 

"This  stoop  bus  beou  in  its  present  condition  for  upwards  of  thirty  years 
without  objection  on  the  part  of  the  munldpalitf  or  any  of  the  adjoining 
property  owners.  That  any  serious  objection  hy  any  one  could  now  be  made 
to  the  continuance  of  this  stoop  In  the  coudiUon  it  Is  In  is  such  a  remote 
oontmgency  that  It  hardly  ooold  be  considered  a  serious  objeikloii  to  tbe 
tttle." 

Neither  of  those  opinions  cotdd  have  been  written  at  the  fnesent 
date.  Hie  tremendous  growth  of  the  city  in  the  last  decade,  the  hur- 
rying throngs  who  press  through  its  congested  streets  and  avenues, 
have  required  the  widening  of  the  roadways  and  the  clearing  of  the 
sidewalks.  The  action  of  the  city  authorities  has  not  only  had  the 
approval  of  the  courts,  but  they  have  compelled  them  to  take  action. 
People  ex  rel.  Cross  Co.  v.  Aheam,  124  App.  Div.  840,  109  N.  Y. 
Supp.  249;  People  ex  rel.  Ackerman  v.  Stover,  138  App,  Div.  237, 
122  N.  Y.  Supp.  1030;  People  cx  rel.  Browning,  King  &  Co.  v.  Stover, 
145  App.  Div.  259,  130  N.  Y.  Supp.  92.  And  there  is  submitted  in 
the  brief  of  coun.'^el  a  table,  whicli  is  not  questioned,  of  the  resolutions 
passed  by  the  municipal  authorities  directing  the  removal  of  encroach- 
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ments  in  the  public  streets,  52  In  number,  passed  between  July  29, 
1910,  and  March  7,  1912,  covering  all  parts  of  the  city.  One  of  them 
affects  125th  street — ^in  the  immediate  neighborhood  of  the  locus  in 
quo. 

With  the  illegality  of  the  structures  established  by  the  courts,  and 
with  the  power  of  removal  by  the  city  officials  not  only  sustained  but 
action  compelled  by  the  mandate  thereof,  and  with  the  extensive  op- 
erations of  the  dvic  authorities,  looking  to  the  clearing  of  the  streets, 
covering  a  great  portion  of  the  borough  of  Manhattan,  it  can  no  . 
longer  be  said  that  the  contingency  of  interference  on  such  thorough- 
fares as  116th  street  and  Manhattan  avenue  is  so  remote  that  it  .should 
not  be  taken  into  consideration  as  affecting  the  marketability  of  the 
title  to  real  estate. 

The  structure  being  without  warrant  of  law,  the  power  existing  to 
compel  its  removal,  the  exerdse  of  that  power  seriously  affecting  the 
property,  its  probability  being  no  lonq-er  so  remote  as  to  be  negligible, 
a  purchaser  ought  not  to  be  compelled  against  his  will  to  take  a  title 
so  burdened.  I 

[4]  If  there  is  one  thing  thoroughly  established  by  an  unbroken  line 
of  cases  in  this  court  and  in  the  Court  of  Appeals,  it  is  this :  That  the 
streets  of  the  city  of  New  York,  acquired  under  the  doctrine  of  emi- 
nent domain  for  the  use  and  benefit  of  all  the  people  of  the  state  as 
public  highways,  paid  for  by  assessments  upon  private  property  upon 
the  sole  excuse  that  such  property  was  assessed  to  pay  for  a  public 
benefit,  belong  to  all  the  people  of  the  state  for  the  sole  purpose  for 
which  they  could  be  lawfully  acquired  and  so  paid  for.  There  ex- 
ists no  power  in  any  local  authority  whatsoever  to  authorize  any  pri- 
vate individual  to  ^ropriate  for  his  own  benefit  any  portion  of  that 
public  property  by  a  permanent  structure  for  his  own  use.  The  in- 
terests of  the  public  are  superior  to  those  of  the  individual.  The  neces- 
sities of  the  public  have  required  a  gradual  retaking  of  its  own  which 
it  has  carelessly  or  thoughtlessly,  or  because  there  was  no  necessity 
at  the  time,  allowed  to  be  filched  from  it.  But  the  time  has  come  when 
the  city  needs  the  full  width  of  its  streets,  and  before  that  public  need 
private  interests  must  bend  It  follows  that  if  any  private  individual 
in  defiance  of  the  law,  and  with  or  without  any  knowledge  or  consent, 
express  or  implied,  of  the  local  authorities,  does  so  appropriate  a 
portion  of  the  public  streets,  he  will  not  be  protected  in  his  aggression 
by  the  courts,  He  has  himself  put  a  cloud  upon  his  title  to  his  own 
land  which  will  authorize  the  rejection  thereof  by  a  prospective  buyer. 

The  fourth  finding  of  fact  should  be  reversed  in  so  far  as  it  finds 
that  the  plaintiff  was  ready  and  willing  to  fulfill  and  perform  said 
agreement  in  all  respects  on  its  part  and  the  fifth,  sixth,  and  seventh 
proposed  findings  of  defendant,  refused  to  be  found,  are  adopted. 

The  twelfth,  fifteenth,  and  sixteenth  findintjs  are  reversed.  The 
seventeenth,  eighteenth,  nineteenth,  and  twenty-first  of  defendant's 
proposed  findings  of  fact,  refused  by  the  referee,  are  adopted. 

The  judgment  is  reversed  and  judgment  ordered  dismissing  the  com- 
plaint on  the  merits  and  directing  judgment  for  the  defendant  on  the 
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counterclaim  for  $5^266JfS7,  with  interest,  with  costs  and  disbursements 
to  the  appellant  in  this  court  and  in  the  court  below. 

Mclaughlin  and  DOWLING.  JJ.,  concur.  SCOTT.  J.,  dis- 
sents. 

INGRAHAM,  P.  J.    I  concur  in  the  result  of  Mr.  Justice 

CLARKE'S  opinion.   The  encroachments  upon  the  public  streets  of 

•the  building  upon  the  lot  in  question  are  of  such  a  substantial  char- 
*  acter,  and  their  removal  would  involve  such  a  defacement  of  the  build- 
ing, that  I  do  not  think  that  a  purchaser  should  be  compelled  to  take 
a  title  to  tlie  property. 

SCOTT,  J.  (dissenting).   The  facts  of  the  case  are  so  thoroughly 

discussed  in  the  opinion  of  the  referee  and  in  the  prevailinj;^  opinion 
in  this  court  that  I  shall  do  no  more  than  briefly  indicate  the  grounds 
upon  which  I  vote  for  an  affirmance  of  the  judgment  appealed  from. 

I  think  that  it  is,  at  least,  very  doubtful  whether  any  municipal  body 
or  officer  has  authority  to  consent  to  the  occupation  of  any  part  of  the 
public  street  for  other  than  strictly  street  purposes,  but,  apart  from 
the  c|uestion  of  the  Ics^ality  of  the  projections  complained  of,  I  am  of 
opinion  tliat.  even  admitting  that  they  are  unlawful,  they  do  not  justify 
us  in  holding  that  the  title  is  unmarketable.  It  is  well  settled  that  it 
is  not  every  defect  of  the  nature  complained  of  here,  which  will  justify 
a  rejection  of  tiie  title.  If  it  were  so,  there  would  be  very  few  market- 
able titles  in  the  city  of  New  .York,  except  to  vacant  lots.  The  ques- 
tion in  every  case  like  the  present  is  whether  the  encroachment  is  of  a 
character  which  will  probably  invite  attack. 

There  are  two  sources  from  which  such  an  attack  may  be  looked 
for.  One  is  from  the  owners  of  adjoining  or  adjacent  property  who 
may  find  a  private  injury  in  the  encroachment  on  a  public  street.  That 
was  the  condition  found  in  Ackerman  v.  True,  175  N.  Y.  353,  67  N. 
E.  629.  There  the  encroachment  amounted  to  about  3^/^  feet,  and  it 
was  distinctly  found  that  it  interfered  with  plaintiff's  easements  of 
light  and  air.  Here  it  appears  from  the  evidence  and  the  findings  that 
the  encroachments  complained  of  do  not  to  any  extent  interfere  with 
any  easement  of  light,  air,  prospect,  or  access  to  any  adjoining  owner, 
or  any  easement  appurtenant  to  any  adjoinin^^  owner.  It  may  be  safely 
said,  I  think,  that  there  is  no  appreciable  danger  of  a  successful  at- 
tack fr  im  an  adjoining  owner.  The  second  possible  source  of  attack 
is  from  the  city.  This  dan.i^cr  I  think  is  negligible  so  far  as  concerns 
bay  or  oriel  windows  cnmmencing  at  the  second  and  third  stories,  re- 
spectively. They  constitute  no  obstruction  to  the  free  use  of  the  street 
for  street  purposes,  and  herein  the  case  is  distinguishable  from  City 
of  New  York  v.  Rice,  198  N.  Y.  124,  91  N.  E.  283,  28  L.  R.  A.  (N.  S.) 
375,  and  similar  cases  where  the  encroachments  complained  of  actually 
impeded  the  free  use  of  the  street  by  the  public.  I  do  not  say  that  the 
city  might  not  successfully  compel  the  removal  of  the  encroacliing 
windows  all  the  way  up  to  the  roof  of  the  building,  but  the  probability 
of  such  action  by  the  municipal  authorities  is  so  remote  that  it  need 
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not  be  considered.  Not  only  has  the  dty  for  more  than  a  century  au- 
thorized, so  far  as  it  could  do  so  lawfully,  bay  windows  projecting  not 
more  than  a  foot  beyond  the  building  line,  but  its  efforts  in  the  way  of 
compelling  the  removal  of  obstructions  in  and  encroachments  upon  the 
street  have  not  licrctofore  l)cen  directed  towards  the  removal  of  insig- 
nificant encroachments  so  far  above  the  street  surface  as  are  the  bfiy 
or  oriel  windows  now  under  consideration.  There  remains  to  be  con- 
sidered only  the  one  bay  whidi  is  built  up  from  the  foundation,  for 
even  the  prevailing  opinion  concedes  that  the  portico  steps,  and  the 
shop  windows  do  not  furnish  a  sufficient  reason  for  rejecting  the  title. 

The  one  bay,  which  begins  at  the  foundation,  may  perhaps  be  the 
object  of  attack  by  the  city,  although  I  do  not  consider  the  danger  of 
such  attack  as  yeiy  imminent.  Assuming,  however,  that  it  is  attacked, 
the  cost  of  removing  so  much  of  it  as  is  below  the  second  story  could 
not  be  ver>'  great,  and  the  do  trine  of  de  minimis  may  well  be  applied. 
Furthermore,  the  encroachment  of  the  window  in  question,  as  well  as 
the  i)oriico,  were  open,  visible,  and  notorious  when  the  contract  was 
made,  and  it  therefore  will  be  considered  as  having  been  made  with 
knowledge.  This  is  not  a  case  where  the  vendor  cannot  convey  all  that 
it  has  contracted  to  sell,  for  concededly  he  can  do  that.  The  daim  is ' 
that  the  property  is  subject  to  attack  because  of  an  unlawful  encroacb- 
mcni  on  the  street.  The  danger  of  such  an  attack  is  in  my  opinion  so 
remote  that  it  cannot  affect  the  marketability  of  the  title..  Broadhch 
V.  Loew,  15  App.  Div.  343,  44  N.  Y.  Supp.  159,  affirmed  on  opinion 
below  162  N.  Y.  642.  57  NT.  E.  1105;  Levy  v.  Hill,  70  App.  Div.  95. 
7?  \.  V.  Supp.  19.  affirmed  on  opinion  below  174  N.  Y.  536,  66  N. 
E,  1112;  Empire  Realty  Corporation  v.  Savre,  107  App.  Div.  415,  95 
N.  Y.  Supp.  371 :  Webster  v.  Kings  County  Trust  Co.,  145  N.  Y.  275, 
39  N.  E.  964;  Fifth  Ave.  Realty  Company  v.  Lotus  Club,  129  App. 
Div.  339,  113  N.  Y.  Supp.  886. 

In  my  opinion  the  judgment  should  be  affirmed. 


PEOPLE  ex  tel.  DARLING      WARDEN  OP  CITY  PRISON. 

(Supreme  Courts  Appellate  Division.  First  Department    January  3,  1013.) 

1.  Weapons  (§  4*) — Offenses — Possession — Constri  ction  of  Statutes. 

Penal  I,aw  (Consol.  I^ws  1909.  c.  40)  §  1S97,  makes  one  guilty  of  a 
felODy  who  "carries  or  possesses"  any  weapon  known  as  a  slnngdioi; 
billy,  or  metal  knuckles,  and  the  second  i»nraffraph  makes  any  person 
under  16  years  of  age  guilty  of  a  misdemeanor  who  shall  "have,  carry 
or  have  In  his  possession  in  any  public  place"  any  article  described  to 
the  last  section.  The  third  paragraph  makes  any  person  over  16  years 
of  age  guilty  of  a  misdemeanor  who  shall  "have  or  carry  concealed  upon 
his  person  •  •  •  any  pistol"  without  a  written  licen.se  therefor  Issued 
by  a  police  magistrate,  etc.  This  section  was  amended  by  Laws  1011, 
c.  105,  by  inserting  between  the  second  and  third  paragraphs  a  provi- 
rion  making  any  person  over  16  years  of  age  guilty  of  a  misdemeanor 
who  shall  "have  in  his  possession  in  any  city,"  etc.,  "any  pistol  *  *  * 
of  a  size  which  may  be  concealed  upon  the  per.sou,  without  a  written 
Ueenae  fbaefor"  Issued  Iqr  a  police  magistrate.  Tbe  same  Chapter  alio 
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added  to  article  172  a  new  section,  section  1914,  which  required  every 
Vwion  selling  pistols,  eto.,  of  a  size  which  may  be  concealed  upon  the 
person,  to  keep  a  register  of  such  sales,  givlnp:  the  name  of  the  pur- 
chaser, etc.,  and  required  him  to  proriuce  a  permit  "for  possessing  or  car- 
lylng  the  same,  as  reqidred  by  law. "  Held,  that  the  portion  inserted  by 
Lows  1911  prohibited  a  person  ovpr  16  years  of  age  from  having  a  pistol 
in  his  possession  without  a  permit,  at  any  time  or  place,  whether  in  his 
residence  or  elsewhere. 
TEd.  Note.— Fte  other  cases,  see  Weapons,  Gent  Dig.  I  4;  Dee.  Dlg^ 

S  4.*] 

2.  Statutes  (§  184*) — CoNSTaucnoN. 

Statutes  must  be  constmed  in  view  of  the  eztstlng  condition  of  fb» 
law  and  the  evil  aimed  at. 
[FA.  Note^For  other  case^,  see  Statutes.  Cent  Dig.  f  202;  Dec.  Dig. 

I  184.«] 

8.  Weapons  (8  3*) — Constitutional  Amsnohents — Operation  on  States. 
The  first  10  amendments  to  the  fMeral  Oonstltntlon  do  not  operate 
on  the  states,  so  that  the  second  amendment  thereto,  providing  that  the 
right  of  the  people  to  keep  and  bear  arms  shall  not  be  infringed,  merely 
restricted  the  federal  government  and  did  not  grant  sndi  right  to  the 
people  of  the  state. 
[Ed.  Note.— For  other  cases,  see  Weapons,  Cent  Dig.  1  3;  Dec.  Dig. 

i  a.*] 

4.  Weapons  (§  3*) — Constitutionalitt  of  the  Statutes. 

The  state  statntes  prohibiting  the  carrying  of  concealed  weapons  does 
not  Infringe  the  oonstittttional  right  of  the  dtisen,  being  merely  a. police 

regulatl(m. 

(Ed.  Note.— For  other  caaei^  see  Weapons,  Cent  Dig:  |  8;  Dee.  Dig. 
i  «.•! 

IK.  CowsmuTioNAL  Law  (5  39*) — Bill  of  Rights. 

The  rights  enumerated  in  the  Civil  Rights  Law  (Laws  1909,  c.  14 
[Consol.  Laws  1909.  c.  6])  were  not  created  bj  the  statate,  but  pertain  to 
the  character  of  free  men  in  a  ftee  state. 

[Ed.  Note.—For  other  cases,  see  Constitutional  Law,  Cent  Dig.  |  87 ; 
Dec.  Dig.  8  39.*] 

6.  Constitutional  Law  (§  39*) — Bill  of  Rights — Invalidity  of  Statutes. 

In  order  to  declare  a  statute  void  for  violating  the  fundamental  rights 
enuinornted  in  Civil  Rights  Iaiw  (Laws  1000.  c.  14  [Cousol.  Laws  10^). 
c.  CJ),  the  statute  should  be  clearly  shown  to  directly  violate  such  funda- 
mental rights. 

[Ed.  Note— For  other  caseii  see  Oonstttatlonal  Law,  Cent  Dig.  f  BT; 

Dec.  Dip.  §  :!0.*] 

7.  Constitutional  Law  (§  81*) — Police  Power. 

Legislation  for  the  public  welfare  and  safety  is  valid  as  an  exercise 
of  the  state's  police  power,  though  it  imposes  restraints  and  burdens  upon 
individuals;  the  question  being  only  whether  the  means  employed  are 
appropriate  and  reasonably  necessary  to  accomplish  the  purpose,  and  not 
unduly  4VpressiTe» 

[Kd.  Note  —For  other  cases,  see  Constltotlonal  Law,  Cent  Dig.  1 148; 

Ih'P.  Dip.  §  SI.*] 

6.  WfiAroNs  (f  3*)— Offenses — ^Possessioh— Validity  of  Statute, 

Laws  1911,  c;  195,  amending  Penal  Law  (Goneol.  Laws  1909,  c  40)  f 

IsOT.  so  as  to  make  any  per.son  over  16  years  of  age  guilty  of  a  misde- 
meanor who  has  "in  his  possession"  any  pistol  of  a  size  which  may  be 
concealed  upon  the  person,  without  a  written  license,  is  a  legitimate  ex- 
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erdse  of  the  state's  police  power,  though  construed  to  prohibit  havlilg  a 
pistol  In  one's  possession  in  his  room,  though  not  on  his  person. 

[Ed.  Note. — ^For  other  cases,  see  Weapons,  Cent  Dig.  |  3;  Dec.  Dig.  | 
a*) 

"9.  Constitutional  Law  (J  70*) — Constitutionalitt  of  Statutes — Wisdom. 
The  courts  are  not  concerned  with  the  wisdom  ot  a  law,  or  whether  it 
will  accompllflli  Its  purpose,  if  it  be  const! tutionaL 
[Ed.  Note.—For  other  cases,  tee  Oonstitatioiial  Law,  Omt  Dig..  H 

129-132,  137;  Dec.  Dig.  |  70.*] 

.IOl  CJonstitutional  Law  (§  46*) — Constitutionalitt  of  Statutes. 

One  seeking  to  have  a  statute  declared  Invalid  as  Oeyond  the  leglsla- 
tive  power  must  definitely  and  dearly  point  Qut  the  want  of  power. 

[Ed.  Note.— For  other  casss^  see  Gonstltatioiua  Law»  Cent.  Dig.  H  4a- 

45 ;  Dec.  Dig.  i  46.*] 

Ingraham,  P.  J.,  and  Scott,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Habeas  corpus  by  the  People,  on  the  relation  of  Joseph  F.  Darling, 
against  the  Warden  of  the  City  Prison.  From  an  order  (74  Misc. 
Rep.  151,  134  N.  Y.  Supp.  335)  discharging  relator,  defendant  appeals. 
Reversed,  and  writ  quashed,  and  relator  remanded. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN;  CLARKE, 
■SCOTT,  and  MILLER,  JJ. 

Chnrles  S.  Whitman,  Dist.  Atty.,  of  New  York  City  (Robert  S.  John- 
rstone,  of  New  York  City,  of  counsel),  for  appellant. 
Joseph  F.  Darling,  of  New  York  City,  for  respondent. 

CLARKE,  J.  The  relator  notified  the  police  that  he  had  a  pistol 

in  his  house  without  a  permit.  Thereupon  a  captain  of  police  went  to 
his  house  and  found  a  loaded  revolver  and  some  loaded  shells  in  a 
small  cabinet  in  the  bedroom  adjoining  the  parlor.  He  asked  the  de- 
fendant why  he  kept  the  revolver  there,  and  he  said  he  preferred  not 
to  answer  die  question.  He  asked  if  he  had  a  permit,  to  which  he 
replied,  "No."  Whereupon  the  captain  placed  the  relator  under  ar- 
rest and  took  him  before  a  city  magistrate,  charging  him  with  a  viola- 
tion of  section  1897  of  the  Penal  Law,  as  amended  in  1911.  Relator 
was  held  in  $5CX)  bail  for  trial  at  Special  Sessions.  He  thereupon  sued 
out  a  writ  of  habeas  corpus  and  was  discharged ;  the  court  saying : 

'The  precise  and  only  question  here  inToIved  Is  as  to  whether  the  posses- 
ion thereby  made  an  offense  is  actual  physical  posse.sslon  or  a  constructive 
possession.  The  word  'possession'  means,  depending  on  the  connection  In 
which  it  is  used,  physical  possession  or  constructive  possession.  The  act  in 
question  is  a  penal  statute,  and  under  well-settled  principles  is  to  be  strictly 
■construed.  To  hold  that  every  possible  kind  of  constructive  possession  Is 
made  a  crime  would  be  to  ^ive  to  tbe  language  a  very  broad  sigulflcance. 
By  limiting  it  to  physical  possession  the  neoe8.sary  re<iuirements  of  the  lan- 
guage are  met,  and,  in  view  of  the  rules  governing  the  Interpretation  of  penal 
statutes,  I  do  not  think  it  is  proper  to  extend  its  meaning  beyond  the  actual 
nqulrementB  of  the  language  used.  It  would  ewtalnly  tNi  going  rvtj  far  to 
assume  that  the  Legislature  Intended  to  make  every  constructive  possession 
of  such  a  weapon  a  crime;  such  construction  would  raise  a  very  serious 
qnestlon  as  to  whether  so  constnied  the  act  was  not  nnconstitattonal  as  with* 
OQt  the  police  power,  which  every  sovereign  state  possesses." 
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[1]  In  1910,  section  1897  of  the  Penal  Law»  founded  in  article  172 
entitled  "Public  Safety,"  provided  that: 

"A  person  nho  attempts  to  use  against  another,  or  who  carrlWi  or  posi^ossos 
any  instrument  or  weapon  of  the  kind  commonly  known  as  a  alnngabot,  billyt 
sand  club  or  metal  knuckles,  or  who  with  intent  to  use  the  same  against  an- 
other carries  or  possesses  a  dagger,  dirk  or  dangerous  knife  is  gulUy  of  a 
felony.  Any  person  under  the  age  of  sixteen  years,  who  shall  have,  carry  or 
have  in  ills  possession  iu  any  public  place  any  of  the  articles  named  or  de- 
scribed in  the  last  section  which  it  is  forbidden  therein  to  offer,  sdl,  loan, 
lease  or  give  to  him,  shall  bo  f^uilty  of  a  misdemeanor.  Any  person  over  the 
age  of  sixteen  years,  who  shall  have  or  carry  concealed  uiK)n  his  person  in 
any  dty,  village  or  town  ot  this  state,  any  pistol,  revolver  or  other  firearm 
without  a  written  license  therefor,  theretofore  issued  to  him  by  a  iwllce  mag- 
istrate of  such  dty  or  village  or  by  a  Justice  of  the  peace  of  such  town,  or 
In  such  maimer  as  may  be  prescribed  by  ordinance  of  audi  dty,  village  or 
town  shall  be  guilty  of  a  misdemeanor.  Xo  person  not  a  resident  of  the 
United  States,  shall  have  or  carry  firearms  or  dangerous  weapons  In  any 
publie  place  at  any  time.  This  section  shall  not  apply  to  tiie  regblar  and  or« 
dlnary  transportation  of  firearms  as  merchandise,  nor  to  sheriffs,  policemen 
or  to  other  duly  appointed  peace  othcers,  nor  to  duly  authorized  military  or 
dvU  organiiatlona  when  paradfa^,  nor  to  the  members  tbmxot  wboi  gniof  to 
and  from  the  places  of  meetiiig  of  their  respectlTa  organtaattoaaL" 

This  section  was  amended  by  chapter  195  of  the  Laws  of  1911.  The 
first  paragraph  was  amended  by  adding  to  the  weapons  enumerated. 
The  third  and  fotirth  paragraphs  were  amended  by  raising  the  offense 
from  a  misdemeanor  to  a  felony  in  each  case.  There  was  inserted  be- 
tween the  second  and  third  paragraphs,  as  the  section  then  existed, 
the  following: 

"Any  person  over  the  age  of  si .\ teen  years,  who  shall  have  In  bla  posses* 
sion  In  any  city,  village  or  town  of  this  state,  any  pistol,  revolver  or  other 
ifrearm  of  a  size  whidi  may  be  concealed  upon  the  person,  wlthont  a  written 
license  therefor,  ls.sued  to  hlni  by  a  police  magistrate  of  such  city  or  vil- 
lage, or  by  a  justice  of  the  peace  of  such  town,  or  in  such  manner  as  may 
be  prescribed  by  ordinance  Is  audi  dty,  villas  or  town,  aliall  be  guilty  of  a 
mtsdemeanor." 

Evidently  the  Legislature  intended  to  define,  and  provide  punish- 
ment for,  a  dilterent  offense  from  anv  that  had  theretofore  been  cov- 
ered  by  the  section.  It  was  inserted  immediately  before  a  paragraph 
which  provided  that  any  person  over  the  age  of  16  years  who  shall 
have  or  carry  concealed  upon  his  person  a  pistol  without  a  license 
should  be  guilty  of  a  felony;  and  it  had  used  in  two  of  the  other 
paragraphs  of  the  same  section  the  words  "who  shall  have  or  carry," 
and  in  the  other  "who  carries  or  possesses,"  But  when  it  came  to 
amend  by  inserting  this  entirely  new  provision  in  the  center  of  the  sec- 
tion the  wording  of  which  was  dear  and  before  the  Legislature  for 
amendment,  it  left  out  the  word  "carries"  which  appeared  in  each  of 
the  other  paragraphs,  and  provided  that: 

"Any  person  over  the  age  of  sixteen  years  who  shall  have  In  hls  poaaeaston 

•  •  •  any  pistol  *  ♦  •  of  a  size  which  may  bo  concf^nled  upon  the 
person,  wiitiuut  a  written  iiceuiie  therefor,  •  •  •  £huU  Itv  ^uUty  oX  a  ml&> 
demeanob** 
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The  learned  court  at  Special  Term  has  limited  the  language  ol  the 
paragraph  added  to  the  section  by,  in  effect,  writing  into  the  language 
thereof  words  which  the  Legislature  left  out,  so  that  he  makes  it  read, 
any  person  who  shall  carry  or  have  in  his  physical  possession,  any 
pistol  which  may  be  concealed  ttpon  the  person,  shall  be  guilty  of  a 
misdemeanor.  As  tihe  following  clause  already  read  that  any  person 
who  shall  have  or  carry  concealed  upon  his  person  a  pistol  shall  be 
guilty  of  a  felony,  this  construction  would  make  the  offense  a  felony 
or  a  misdemeanor,  depending  upon  whether  the  pistol  should  be  car- 
ried upon  the  person  concealed,  or  not ;  and  the  sole  effect  of  the  act, 
which  was  passed,  after  considerable  public  discussion,  as  a  forward 
step  in  an  attempt  to  lirait  crimes  of  violence,  would  be  to  provide 
against  the  open  carrying  of  pistols  which  were  of  a  size  to  be  con« 
cealed— an  utterly  unreasonable  condusion,  in  view  of  the  fact  that 
there  was  no  evil  of  that  kind  to  be  protected  against  and  that  such  a 
remedy  for  the  real  evil  that  did  exist  would  be  inapplicable  and  in- 
efficient. 

[2]  The  legislation  must  be  interpreted  in  view  of  the  preceding 
condition  of  &e  law  and  the  evil  aimed  at.  The  language  itself,  "a 
pistol  of  a  size  which  may  be  concealed  upon  the  person/'  indicated 
that  the  Legislature  intended  exactly  what  it  said,  to  prohibit  a  per- 
son at  any  time  and  in  any  place,  within  a  city,  village,  or  town,  to 
have  such  a  pistol  in  his  possession  without  the  permit  required. 

As  bearing  upon  the  intention  of  the  Legislature,  it  is  wurtliy  ot 
notice  that  said  cliapter  195  ot  the  Laws  oi  1911,  added  to  article  172 
of  the  Penal  Law  an  entirely  new  section,  as  foUows: 

"Sec  1914.  Sale  of  pistols,  revolvers  and  other  firearms.  Every  person  sell- 
ing a  pistol,  revolver  or  other  Mrtarm  of  a  size  which  may  be  concealed  upon 
the  person,  whether  such  seller  is  a  retail  dealer,  pawnbroker  or  otherwise, 
shall  keep  a  register  in  which  shall  be  entered  at  the  time  of  sale,  the  date  of 
sale,  name,  age,  occupation  and  residence  of  every  purchaser  of  such  a  pistol, 
revolver  or  other  firearm,  together  with  the  caliber,  make,  model,  manufac- 
turer's number  or  other  mark  of  Identification  on  such  pistol,  revolver  or  other 
firearm.  Such  person  shall  also,  before  delivering  the  same  to  the  purchaser, 
require  such  purchaser  to  produce  a  permit  for  possessing  or  carrying  the 
same  as  required  by  law,  and  shall  also  enter  in  such  register  the  date  of  such 
permit,  the  number  thereon,  if  any,  and  the  name  of  the  magistrate  or  other 
officer  by  whom  the  same  was  issued.  Every  person  who  shall  fall  to  keep  a 
register  and  to  enter  therein  the  facts  required  by  this  section,  or  who  shall 
fail  to  exact  the  production  of  a  permit  to  possess  or  carry  such  pistol,  revolver 
or  other  firearm,  if  such  permit  is  required  by  law.  shall  be  guilty  of  a  misde- 
meanor. Such  register  shall  be  open  at  all  reasonable  hours  for  the  inspection 
of  any  peace  oflJcer.  Every  person  becoming  the  lawful  possessor  of  such  a 
pistnl.  revolver  or  other  firearm,  who  shall  sell,  give  or  transfer  the  same  to 
another  person  without  first  notifying  the  police  authorities,  shall  be  guilty  of 
a  mtodemeaDor.  This  aecttonr  shall  not  apply  to  wholesale  dealers.** 

In  People  ex  rcl.  Brown  v.  Woodruff,  32  N.  Y.  at  page  364,  the 

court  said : 

"It  is  always  competent  for  the  Legislature  to  speak  clearly  and  without 
equivoontloii,  and  It  is  safer  for  the  judicial  department  to  fallow  the  plain 

and  obvious  meaning  of  the  act  rather  than  to  speculate  upon  what  might  have 
been  the  views  of  the  Legislature  in  the  emergency  which  may  have  arrived." 
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In  Tompkins  v.  Hunter,  149  N.  Y.  117,  at  page  122,  43  N.  £.  532, 

at  page  534,  the  court  said  : 

"In  construing  statutes  it  Is  a  well-established  rule  that  resort  must  be  had 
to  the  uatuiai  siguilicauce  that  the  words  Imply,  and,  if  they  have  a  definite 
mwnitng  which  involes  no  mbsordity  or  contradiction,  tliere  is  no  room  for  con- 
stractlon,  and  courts  have  no  right  to  add  or  take  away  from  that  meaning. 
Newell  V.  People,  7  N.  Y.  9 :  McCluskey  v.  Cromwell,  11  N.  Y.  593 ;  People  ex 
rel.  Brown  v.  Woodruff,  82  N.  Y.  355,  364 ;  Matter  of  Miller,  110  N.  Y.  2ie,  222 
{18  X.  E.  139].  In  Matter  of  Miller,  110  N.  Y.  21G,  18  N.  E.  139.  where  it  was 
couteuded  that  the  reason  and  equity  of  a  statute  brought  within  Its  operation 
certain  partiCB  not  mentioned  in  It,  It  was  said :  'If  that  be  so,  it  constitutes 
no  reason  for  controlling  its  language,  althoucrh  it  might  seem  that  the  Legis- 
lature would  have  provided  for  such  a  case  had  their  attention  been  called  to 
it.'  It  is  not  the  duty  of  courts  to  disregard  the  plain  words  of  a  ttatote^  even 
in  favor  of  wbat  may  be  termed  an  equitable  construction." 

In  People  V.  Ltthrs,  195  N.  Y.  377,  S9  N.  £.  171,  25  L.  R.  A.  (N. 
S.)  473,  the  court  reiterated— 

"the  rule  of  construction  that  all  the  words  of  a  statute  are  to  be  given 
effect  if  possible.  It  would  be  unreasonable  to  hold  that  the  Legislature  in- 
tended to  ittoblMt  the  tame  act  by  two  snoceseiTe  commands  aaprwscd  In  two 
sucopsslve  eianses  each  of  which  makes  that  identical  act  a  crime,  when  the 
statute  permits  tbe  construction  that  the  second  clause  was  aimed  at  a  differ- 
ent evil  caused  by  a  different  aet  the  pEebtbttloD  of  whldi  «aa  aeecseaiy  te 
furnish  the  oomplete  laeteetlon  whieb  It  was  the  obJeet  eC  tbe  LegUlatafe  to 
afford." 

Relator  respondent,  In  his  brief  upon  this  appeal,  repudiates  the 

construction  placed  upon  the  act  by  the  Special  Term,  and  says : 

"It  seems  fair  to  believe  that  the  Legislature  did  mean  to  prohibit  construe* 
tive  possession  in  the  home  of  the  unlicensed  home  revolvw.  The  only  questlim 
that  relator  submits  on  this  appeal  is  the  constttotlonality  <tt  the  law  for  Ur 
censing  tbe  possession  of  tbe  borne  revolver." 

He  says  further: 

That  he  "explicitly  abandons  all  narrow  and  technical  considerations  by 
admitting  ttiat  an  unlicemied  possession  of  a  concealable  weapon,  committed 
by  having  a  concealable  revolver  at  home  in  a  drawer  or  csblnet,  is  prohibited 
by  tbe  statute.  By  further  admitting  that  constructive  posst^ssion  of  a  revolver 
in  the  house  was  prohibited  by  the  statute  as  much  as.  an  actual  physical  pos- 
session. By  further  admitting  that  the  prohibition  relates  to  dtisens  of  New 
Yorli  state,  and  that  the  Legl.'slature  bad  the  home  In  mind  as  much  as  It  had 
public  places  in  mind  when  it  made  this  prohibition.  By  admitting,  further, 
that  there  is  neOiliig  obscure  In  the  langnage  of  the  statnte  In  lo  far  as  an 
inti  iitiun  to  prohibit  the  possession  In  the  home  of  a  revolver  wi12urat  a  UceDse 
therefor.'* 

What  he  Stands  upon  is  the  inherent  and  inalienable  right  to  keep 
and  bear  arms,  declared  by  the  English  Bill  of  Rig^hts,  inherited  by 
the  Colonies,  recognized  by  the  Bill  of  Rights  as  adopted  in  this  state, 
and  in  the  Constitutions  of  many  other  states,  and  alluded  to  in  the 
second  amendment  to  the  Constitution  of  the  United  States,  which 
provides : 

''A  well-regulated  militia  being  necessary  to  the  security  of  a  free  Stats^  the 
ri^t  of  the  people  to  keep  and  bear  arms  shall  not  be  infringed." 

[3]  It  is  settled  by  a  long  line  of  authorities  that  the  first  10  amend- 
ments to  the  Constitution  of  the  United  States  are  not  operative  on  the 
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-States.  Barron  v.  Baltimore,  7  Pet.  243,  8  h.  Ed.  672;  Spies  v.  Il- 
linois, 123  U.  S.  131,  8  Sup.  Ct.  22,  31  L.  Ed.  80;  Brown  v.  New 
Jersey,  175  U.  S.  172,  20  Sup.  Ct.  77,  44  L.  Ed.  119 ;  Maxwell  v.  Dow, 

176  U.  S.  581,  20  Sup.  Ct.  448,  494,  44  L.  Ed.  597;  Twining  v.  New 
Jersey.  211  U.  S.  78,  29  Sup.  Ct.  14,  53  L.  Ed.  97.  In  Robertson  v. 
Baldwin,  165  U.  S.  275,  17  Sup.  Ct.  326,  41  L.  Ed  715,  Brown,  J., 
said: 

"Tbe  law  Is  perfieetly  wdl  settled  tliat  the  first  10  amendments  to  the  Oon- 

stftntion.  commonly  known  as  the  Bill  of  Rights,  wore  not  Intended  to  laj- 
down  any  novel  principlea  of  govemmrat;  but  simply  to  embody  certain  guar- 
anties and  Immnnitles  which  we  had  Inherited  from  ear  BngllSh  ancestors, 
and  which  had  from  time  immemorial  been  subject  to  certain  well-recognized 
-  exceptions  arising  trom  the  necessities  of  the  case.  In  Incorporating  these  prln- 
ciples  into  the  fandamental  law  there  was  no  Intention  of  disregarding  the 
exceptions,  which  had  continued  to  be  recognized  as  If  they  had  been  fornmlly 
expressed.  Thus  •  •  •  the  right  of  the  people  to  keep  and  bear  arms  Is 
not  infringed  by  laws  prohibiting  l^e  carrying  of  concealed  weapons.** 

And  it  has  been  specifically  held  that  the  second  amendment,  here 
relied  upon,  has  no  other  effect  than  to  restrict  the  powers  of  the  na- 
tional gofverament,  as  said  by  the  Chief  Justice  in  United  States  v. 
Cniikshank,  92  U.  S.  542,  23  L.  Ed.  588: 

"The  right  of  the  people  to  keep  and  bear  arms  is  not  a  right  granted  by  the 

*  Constltation.  Neither  Is  it  in  any  way  dependent  npoo  that  instnunent.** 

See,  also,  Presser  v.  Illinois,  116  U.  S.  252,  6  Sup.  Ct.  580,  29  L. 
Ed.  615;  Miller  v.  Texas,  153  U.  S.  535,  14  Sup.  Ct.  874,  38  U  Ed. 
.  812;  Andrews  v.  State,  3  Heisk.  (50  Tenn.)  165,  8  Am.  Rep.  8. 

In  People  v.  Persce,  204  N.  Y.  397,  97  N.  E.  877,  in  passing  upon 
section  1897  of  the  |^enal  Law  prior  to  the  amendment  here  under 

•  consideration,  the  Court  of  Appeals  said: 

"Neither  is  there  any  constittttional  proTlslon  secoring  the  right  to  bear  arms 

which  prohibits  legislation  with  reference  to  such  weapons  as  are  8i)eclflcjilly 
t>efore  us  fOr  consideration.  The  provision  In  the  Constitution  of  the  United 
States  that  the  right  of  the  people  to  keep  and  l>ear  arms  shall  not  be  infringed 
hi  not  desl;?iied  to  con^^rol  legislation  by  the  state.  Presser  v.  Illinois,  IIG  U. 
8.  252  [6  Sup.  Ct.  580.  29  L.  Kd.  615J.  There  is  no  provision  in  the  state  Con- 
stitntlon  at  least  directly  hearing  on  this  subject  hat  only  In  the  statatory 
BUI  of  Blghta** 

[4]  The  Legislatures  of  nearly  all  the  states  have  enacted  statutes 

•making  it  an  indictable  oflFense  to  carry  concealed  weapons.  The  gen- 
eral n2e  is  stated  in  5  Am.  &  Eng.  Enc.  of  Law,  731 : 

"The  provisions  of  the  state  statutes  prohibiting  the  carrying  of  concealed 
weai>on8  do  not  infringe  any  constitutional  right  of  the  citizen,  but  are  merely 
police  regulations  forbidding  the  carrying  weapons  in  a  particular  manner 
whidi  is  found  dangeroos  to  the  safety  and  peace  of  the  dtlsen." 

In  People  v.  De  Morio,  123  App.  Div.  665,  106  N.  Y.  Supp.  24, 
•the  Appellate  Division  in  the  Second  Department  said: 

"That  part  of  section  410,  Penal  Code,  pertinent  to  this  case,  provides:  'Any 
person  over  the  age  of  sixteen  years,  who  shall  have  or  carry  concealed  upon 
bis  person  in  any  city  or  Tillage  of  this  state,  any  pistol,  revolver,  or  other 
Hrearm,  wlthotit  a  written  lieense  therefor,  theretofore  Issued  to  liini  by  a 
rpoUce  magistrate  of  such  city  or  village,  •   •   •  shall  be  guilty  of  a  mlsde- 
.  msanor.'  There  Is  no  dispute  that  the  defendant  was  foond  ovitslde  of  a  bar 
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In  a  barroom  a  revolver  In  his  pocket.  Tho  ai'iH\Tl  ro5;ts  ui>on  the  con- 
tention that  the  defendant  was  on  hla  own  premises,  and  tliat  any  proof  of  in- 
tent was  hiekiiig.  The  statnte  do«s  not  contain  any  exception  wlilcii  permits 
the  carryiup  while  on  one's  own  premises  such  a  weapon  concealed  about  the 
person.  Wharton  on  Criminal  Law  (10th  Ed.)  |  1C»57,  says :  'It  la  no  defense 
that  the  weapons,  when  there  Is  no  exception  in  the  statutes,  were  only  carried 
about  In  the  defendant's  own  house.'  Bishop  on  Statutory  Crimes  (3d  BML)  i 
789,  says :  'Xor  will  it  avail  him  that  the  carrying  was  on  Ills  own  premlseB 
unless  the  statute  has  this  exception'— <;lting  cases.  See.  too,  Hannan  Staler 
69  Ala.  248:  Carroll  v.  State,  28  Ark.  99  [18  Am.  Rep.  5.181;  Maupin  v.  States 
S9  Tenn.  367  [17  S.  W.  1038].  The  mere  fact  that  a  man  carries  such  a  weapon 
in  his  own  curtilage  does  not  warrant  the  conclusion  that  he  would  not  use  It 
If  occasion  offered,  and  does  not  negative  the  conclusion  that  he  did  uot  have  it 
under  such  circumstances  for  any  wrongful,  offensive,  or  defensive  purposes. 
This  part  of  the  statute  quoted  does  not  contain  any  provision  as  to  Intent  to 
use  the  same.  Hence  the  intent  may  be  prenuned  from  the  commlaaion  of  th« 


[5]  The  provisions  of  the  Bill  of  Rights,  in  this  state,  are  embodied 

in  the  statutes,  to  wit,  the  Civil  Rights  Law  (chapter  6,  Consol.  Laws 
1909;  chapter  14,  Laws  of  1909),  and  not  in  the  Con'^titution.  Never- 
theless we  fully  recognize  the  proposition  that  the  rights  enumerated 
in  the  Bill  of  Rights  were  not  created  by  such  declaration.  They  are 
of  such  character  as  necessarily  pertain  to  free  men  in  a  free  state. 

[I]  But  in  order  to  appeal  thereto  for  the  purpose  of  declaring' 
null  and  void  an  act  of  the  Legislature,  possessing  all  the  lawmaking 
power  of  the  people,  it  is  necessary,  before  the  act  is  declared  null  and 
void,  that  it  should  clearly  be  made  to  appear  that  it  is  in  flat  violation 
of  some  fundamental  right  of  which  the  citizen  may  not  be  deprived 
by  any  power. 

The  right  to  bear  arms  is  coupled  with  the  statement  why  the  right 
is  preserved  and  protected,  viz.,  that  "a  well-regulated  militia  is  nec- 
essary to  the  security  of  a  free  state."  If  the  Legislature  had  pro- 
hibited the  keeping  of  arms,  it  would  have  been  clearly  beyond  its 
power.  As  said  by  the  Supreme  Court  of  the  United  States  in  Presser 
v.  Illinois,  supra: 

"It  is  undoubtedly  true  that  all  citizens  capable  of  bearing  arms  constitute 
the  rei^erve  military  force  or  reserve  militia  of  the  United  States  as  weil  as 
of  the  states,  and.  In  view  of  this  prerogative  of  the  general  government  as 
well  as  of  its  general  powers,  the  states  cannot,  even  laying  the  constitutional 
provlsloii  In  question  out  of  view,  prohibit  the  people  from  kee|)lng  and  bear- 
ing arms  so  as  to  deprive  the  United  States  of  their  rightful  source  for  main- 
taining the  public  security  and  disable  tlie  people  from  i)er£ormiug  their  duty 
to  tbe  general  goyernment;  but,  as  already  stated,  we  tUnk  It  clear  tbat  the 
sectlons-midw  consideratton  do  not  liave  this  effeot" 

In  English  v.  State,  35  Tex.  473,  14  Am.  Rep.  374,  in  referring  to  a 
statute  prohibiting  the  carrying  of  certain  specified  deadly  weapons, 
among  others,  pistols,  daggers,  slungshots,  and  bowie  knives»  the  court 

said: 

"To  refer  the  deadly  devices  and  instruments  cane<l  In  the  statute  'deo  lly 
weapons'  to  the  proper  or  necessary  arms  of  a  'well-regulated  militia'  is  simply 
ridiculous.  No  kind  of  truvej^ty,  however  subtle  or  ingenious,  could  so  mis- 
construe this  provision  of  the  ronstitution  of  the  T'lilted  StJites  as  to  make  it 
cover  and  protect  that  pernicious  vice,  from  which  so  many  murders,  assassi- 
natloni^  and  deadly  assaults  liave  sprung;  and  wblcli  It  was  donbUsas  tbe  Id- 
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tentloii  of  tte  LegUtetnre  to  mmteh  aad  iiroblMt  The  trord  %nm,'  In  tho 

connection  we  And  It  In  the  Constitution  of  the  United  States,  refers  to  tbe 
arma  of  a  militiaman  or  soldier,  and  the  word  is  used  In  its  military  sense. 
The  arms  of  the  Infantry  soldier  are  the  nrartcet  and  bayonet;  of  cavalry  and 
dragoons,  tbe  saber,  holster  pistols,  and  carMne;  of  the  ardUeiy.  the  field 
piece,  siege  gun,  and  mortar,  with  side  arms.** 

Many  other  cases  are  to  the  same  effect  in  interpreting  the  char- 
acter of  "arms"  referred  to  and  upholding  the  statutes  against  the 
carrying  of  concealed  weapons. 

[7]  In  the  statute  at  bar  the  Legislature  has  not  prohibited  the 
keeping  of  arms.  For  the  safety  of  the  public,  for  the  preservation  of 
the  public  peace,  in  the  exercise  of  the  police  power,  the  means  em- 
ployed bcine  within  its  discretion  and  not  in  that  of  the  courts,  un- 
less flagrantly  in  violation  of  constitutional  provisions,  the  Legislature 
has  passed  a  regulative,  not  a  prohibitory,  act.  Legislation,  which 
has  for  its  object  the  promotion  of  the  public  welfare  and  ,iafety,  falls 
within  the  scope  of  thfe  police  power  and  must  be  submitted  to  even 
though  it  imposes  restraints  and  burdens  on  the  individual.  The  rights 
of  the  individual  are  subordinate  to  the  welfare  of  the  state.  The 
only  question  that  can  then  arise  is  whether  the  means  employed  arc 
appropriate  and  reasonably  necessary  for  the  accomplishment  of  the 
purpose  in  view  and  are  not  unduly  oppressive.  People  e.x  rel.  Ne- 
chamous  v.  Warden,  144  N.  Y.  529.  39  N.  E.  686,  27  L.  R.  A.  718; 
People  V.  Ewer,  141  N.  Y.  129,  36  N.  E.  4.  25  L.  R.  A.  794,  38  Am. 
St.  Rep.  788;  Wright  v.  Hart,  182  N.  Y.  330,  75  N".  E.  404.  2  L.  R. 
A.  (N.  S.)  338.  3  Ann.  Cas.  263;  Holden  v.  Hardy.  169  U.  S.  366, 
18  Sup.  Ct.  383.  42  L.  Ed.  780;  Gundlin-  v.  Chicago,  177  U.  S.  183, 
20  Sup.  Ct.  633,  44  L.  Ed.  725;  Lemieiix  v.  Young,  211  U.  S..48y, 
29  Sup.  Ct.  1-74,  53  L.  Ed.  295. 

There  had  been  for  many  years  upon  the  statute  books  a  law  against 
the  carriage  of  concealed  weapons.  No  court  in  this  country,  3o  far 
as  I  know,  has  ever  declared  such  a  law  in  violation  of  the  Constitu- 
tion or  the  Bill  of  Rights.  It  did  not  seem  effective  in  preventing 
crimes  of  violence  in  this  state.  Of  the  same  l<ind  and  character,  but 
proceeding  a  step  further  with  the  regulatory  legislation,  the  Legis- 
lature has  now  picked  out  one  particular  kind  of  arm,  the  handy,  the 
usual,  and  the  favorite  weapon  of  the  turbulent  criminal  class,  and 
has  said  that  in  our  organized  communities,  our  cities,  towns,  and 
villages  where  the  public  peace  is  protected  by  the  officers  of  organized 
government,  the  citizen  may  not  have  that  particular  kind  of  weapon 
w^ithout  a  permit,  as  it  had  already  said  that  he  might  not  carry  it  on 
his  person  without  a  permit.  If  he  has  it  in  his  possession,  he  can 
readily  stick  it  in  his  pocket  when  he  goes  abroad.  In  the  attempt  to 
prevent  this  particular  kind  of  crime,  me  canyitig  of  concealed  weap- 
ons, the  Legislature  says  that  possessing  a  ooncealable  pistol  shall  be 
a  misdemeanor.  It  is  an  attempt  to  keep  away  temptation,  oppor- 
tunity. If  the  citizen  carries  it  concealed  on  his  person,  it  is  a  felony; 
if  he  has  it  in  his  possession  handy  and  ready  whenever  the  impulse 
shall  come  to  violate  the  law,  he  shall  be  guilty  of  a  misdemeanor,'  un- 
less a  permit  is  procured.  The  L^slature  assumed  that  the  obliga- 
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tion  to  procure  the  permit  would  be  a  most  effective  preventive  to  the 
possession  of  such  weapon  by  the  criminal  classes. 

[8-10]  I  am  unable  to  persuade  myself  that  such  an  act,  regulatmg. 
a  right  which  is  not  denied,  is  not  a  Intimate  exercise  of  the  police 
power  of  the  state.  Whether  it  is  a  wise  law,  whether  it  will  ac- 
complish the  purpose  for  which  it  was  intended,  whether  it  will  check 
crimes  of  violence,  is  not  the  business  of  the  court  to  inquire.  If  it 
fails  to  accomplish  the  purpose  intended,  if  it  creates  more  evil  than 
good,  if  it  is  an  annoyance  and  an  incentive  to  blackmail,  it  can  easily 
be  repealed  by  the  same  lawmaking  power  which  enacted  it.  The  sole 
question  for  the  court  is,  not  whether  the  Legislature  ought  to  have- 
enacted  the  particular  statute,  not  whether  the  particular  statute  was 
wise,  but  solely  whether  it  was  within  the  power  of  the  Legislature  to- 
adopt ;  and,  w  hen  a  litigant  comes  into  court  to  ask  the  court  to  declare 
a  particular  statute  nuU  and  void  as  being  beyond  the  power  of  the 
Legislature  to  pass,  he  must  show  precisely  and  coodttsively  that  it  is 
beyimd  such  power. 

"Whether  the  Icffislntlon  was  wise  Is  not  for  us  to  consider.  The  motives 
actuating  and  the  inducements  held  out  to  the  Legislature  are  not  the  subject 
of  inquiiy  by  the  courts,  which  are  botmd  to  assume  the  lawmaktng  power 
acted  with  a  desire  to  promote  the  puMlc  good.  Its  enactments  must  stand, 
provided  always  that  they  do  not  contravene  the  Constitution,  and  the  test  of 
constitQtloiiality  to  always  one  of  pow«p— notiitng  else.**  Bohmor  t.  HalfMi,. 
161  N.  Y.  390.  399,  55  N.  E.  1047,  1048. 

"This  is  not  a  question  of  substituting  the  Judgment  of  the  court  for  that 
of  the  Legislature.  If  the  act  is  within  the  power  of  the  state,  it  is  valid,  al- 
though the  Judgment  of  the  court  might  be  totally  opposed  to  the  enactment  of 
such  a  law.  But  the  question  would  still  remain,  is  it  within  the  police  power 
of  the  state,  and  that  question  must  be  answered  by  the  court."  Lochner  v. 
New  .York,  19B  U.  8.  4m  66,  20  Sap.  Ot  689,  548  (4f>  L.  Ed.  987,  8  Ann.  Cas. 
1133). 

It  should  be  borne  in  mind  that  this  s^ppeal  is  in  a  habeas  corpus  pro- 

ceeding,  brought  by  the  relator  solely  to  test  the  validity  of  the  law ; 
that  he  concedes  the  possession  in  his  house  of  a  loaded  revolver,  and 
that  such  possession  and  such  weapon  came  within  the  purview  of  the 
law;  that  it  has  been  held  under  the  former  law  that  the  carrying  of 
a  concealed  weapon  upon  one's  person  upon  his  own  premises  was  pro- 
hibited by  said  law  (People  v.  De  Mono,  supra),  and  that  the  Court  of 
Appeals,  in  People  v.  Persce,  supra,  has  held  that  a  theoretical,  tech- 
nical and  fanciful  construction  was  not  to  be  put  upon  the  law,  saying 
of  tlie  former  statute: 

"It  clearly  should  not  be  construed  to  mean  a  possession,  for  instance,  such- 
as  would  IlieoreticaUy  and  technically  fbllow  from  ttie  legal  ownorst^  of  a  * 
weapon  in  a  coUecti<»i  of  curloas  and  interesting  objects.*' 

As  the  former  law  prohibited  the  carrying  concealed  a  revolver  upon  . 
the  person,  even  upon  one's  own  premises,  the  present  law  is  but  a  step 
further  and  prohibits  the  possession  of  a  concealable  revolver  upon  the 

premises  without  a  permit. 

As  I  think  that  the  statute  is  merely  alon^  the  line  of  regulation,  and 
fairly  within  the  undoubted  police  power  of  the  Legislature,  I  think  it 
must  be  sustained  by  the  courts. 
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It  follows  tilcrefore  that  the  order  appealed  from  ahoold  be  reversed, 
and  that  the  writ  of  habeas  corpus  should  be  quashed  and  the  relator 
remanded. 

LAUGHUN  and  MILLER,  JJ.,  concur. 

SCOTT,  J.  (dissentingf).  I  am  unable  to  concur  In  the  construction 
given  by  my  Brother  CLARKE  to  section  1897  of  the  Penal  Law  as 
amended  by  chapter  195  of  the  Lnws  of  1911.  I  fully  recognize  the 
useful  niles  of  construction  compiled  by  him  from  numerous  reported 
cases;  but  there  is  one  other  rule,  to  which  he  does  not  refer,  but 
which  is  well  settled,  which  is  that  every  statute  shall  be  given  a  rea- 
sonable construction,  where  its  language  is  susceptible  of  more  than  one 
construction,  and,  in  determining  what  is  a  reasonable  construction,  re- 
gard is  to  be  had  not  only  to  the  languag^e,  but  also  to  the  evil  sought 
to  be  guarded  against  and  to  the  nature  of  the  remedy  provided.  This 
is  especially  true  of  statutes  like  the  one  now  under  consideration, 
which  is  highly  penal,  creates  a  crime  out  of  that  which  was  formerly 
lawful  and  rdies  for  its  authority  upon  the  existence  of  that  some- 
what vague  and  shadowy  right  known  as  the  "police  power." 

It  is  entirely  clear,  and  is  not  disputed,  that  prior  to  the  amendment 
of  1911  it  was  not  unlawful  for  a  resident  over  16  years  of  age  to  have 
and  keep  in  his  house,  but  not  on  his  person,  a  pistol,  and  no  provision 
was  made  for  a  license  for  such  possession.  The  purpose  of  the  act 
was  to  prevent  the  use  or  the  tennptation  to  use  pistols  hastily,  im- 
properly, or  unnecessarily.  The  opportunity  and  temptation  so  to  use 
a  pistol  is  undoubtedly  greater  when  such  a  weapon  is  in  the  physical 
possession  of  a  person  than  when  it  is  merely  in  his  constructive  pos- 
session, and  the  evident  purpose  of  the  act  can  be  completely  carried 
out  without  giving  a  forced  meaning  to  the  word  "possession"  as  used  * 
.  in  the  amendment.  That  the  Legidature  intended  that  its  prohibition 
should  be  confined  to  pistols  carried  on  the  person,  and  thus  in  the 
physical  possession  of  the  owner,  seems  to  me  to  be  strongly  indicated 
by  the  limitation  of  the  articles  prohibited  to  pistols  "of  a  size  to  be 
carried  upon  the  person.  '  Under  the  construction  now  sought  to  be 
given  to  the  act  it  would  be  perfectly  legal  to  keep  at  one's  bedside,  or 
in  a  cabinet*  a  blunderbuss  or  a  horse  pistol,  or  whatever  modem  weap- 
ons correspond  in  size  to  those  ancient  arms,  but  unlawful  to  so  keep 
their  smaller  relative  of  a  size  that  might  be  concealed  upon  the  person. 
And  when  we  come  to  consider  the  size  of  pistols  thus  forbidden,  it 
is  clear  that  it  must  be  considered  with  reference  to  a  clothed,  and  not 
an  unclothed,  person,  for  it  is  difficult  to  conceive  of  a  lethal  weapon 
80  small  that  it  could  be  concealed  upon  the  person  otherwise  than  by 
doUiing. 

In  determining  the  construction  to  be  given  to  a  particular  clause  in 
a  section  of  the  act  we  should  consider  the  whole  section,  and  the  sense 
in  which  similar  words  are  used.  The  purpose  of  the  whole  section  is 
clearly  to  provide,  so  far  as  legislation  will  be  effective  for  said  pur- 
pose, against  the  carrying  of  pistols  by  criminals  and  other  persons  who 
may,  it  was  feared,  make  an  improper  use  of  them.  It  was  not  intend- 
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ed  to  absolutely  and  entirely  prohibit  such  carrying,  because  provision 
is  made  for  the  issue  of  licenses  to  persons  approved  by  certain  mag- 
istrates. 

Of  course,  no  such  prohibition  can  be  completely  effective  with  re- 
spect to  the  class  of  persons  against  whom  it  is  principally  directed,  and 
probably  no  one  ever  thought  it  would  be ;  but  the  best  the  Legislature 
deemed  it  possible  to  do  was  to  enact  the  prohibition  and  attach  a  heavy 
penalty  for  its  violation.  The  practical  result  of  the  construction  now 
sought  to  be  given  to  the  act  will  be  that  the  professional  criminal  will 
generally  violate  the  act  and  take  his  chances  of  discovery  and  pun- 
ishment, while  the  law-abiding  citizen  will  be  obliged  to  disarm  himself 
of  his  only  effective  protection  against  the  predatory  classes.  The  best 
police  force  in  the  world  cannot  always,  or  even  usually,  anticipate  and 
prevent  crimes  of  violence.  They  can  and  usually  do  preserve  peace 
and  order,  and  sometimes  discover  the  perpetrators  of  crimes ;  but  they 
can  seldom  prevent.  A  law-abiding  citizen  in  his  walks  abroad  can 
usually  avoid  dangerous  localities,  and  if  he  is  compelled  to  traverse 
them  can  obtain  a  license  to  carry  a  defensive  weapon;  but  in  his 
own  house,  wherever  it  may  be  situated,  he  can  never  be  entirely  secure 
against  the  midnight  marauder.  For  protection  there  he  is  compelled 
to  rely  upon  himself  and  upon  such  means  of  defense  as  he  may  have 
at  hand.  The  construction  now  sought  to  be  given  to  the  act  would 
deprive  him  of  such  protection. 

i  am  therefore  satisfied  that  the  true  construction  of  the  act,  and  one 
which  does  no  violence  to  its  language,  is  that  adopted  by  the  learned 
justice  at  Special  Term,  and  which  accords  well  with  the  reasonable 
construction  given  to  section  1897  of  the  Penal  Law  in  People 
Persce,  204  N.  Y.  397,  97  N.  E.  877. 

The  order  appealed  from  should  be  af&rmed. 

INGRAHAM,  P.  J.,  concurs. 


i^iyiii^ca  Uy  GoOgle 
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BERTUCH  et  al.  v,  UNITED  STATES  &  HAYTI  TELEGRAPH 

ft  OABLB  00, 

(Supreme  Court,  Appellate  Term,  First  Department  January  9,  1013.) 

1.  Telegraphs  and  Telephones  (S  36*)— Gabui  lAEiaAoa— AonniBHT  to 

Withdraw — Failube  to  Perfobm. 

Where  a  cable  company  to  which  plaintiff  had  delivered  a  cipher  mes- 
sage for  transmission  to  Brazil  agreed  to  stop  the  message,  but  negli- 
gently failed  to  do  so,  resulting  in  km  to  plaintiff,  it  was  liable  for 
the  damage  sustained. 

[Ed.  Note.— For  other  cases,  see  Telegraphs  aatf  TelepliOM%  Gent 
Dig.|fa6»81:  Dec.  Dig.  I  86.*] 

2.  TkLBOSAPRS  AND  TBLSPHOIflB  (|  06*)— OABLB  BfUBAOB— AOBBIIBIfT  TO 

pBEVFN  r  Delivebt— Failure  to  Perform — Right  to  St-e. 

Where  defendant  cable  company  agreed  with  the  sender  of  a  cipher 
cable  message  to  stop  the  aame  and  prevent  ddiveiy,  bot  negligently 
failed  to  do  bo.  the  rU'ht  to  sue  either  for  breadi  of  contract  or  In  tort 

Is  in  the  sender  and  not  In  the  addressee. 

[Ed.  Note. — For  other  cases,  see  Telegraphs  and  Telephones,  Cent.  Dig. 

I  87;  Dec  Dig.  | 

S.  TSLSOBAPHS  AND  Tblxpboncs  (|  36*) — Cablb  M»asAO»— Aobebiubht  to 
Stop — Breach — Sbbvicb  Toll. 

Whore  n  cable  eompany  agreed  to  stop  a  message  previously  delivered 
to  It  for  tran.smlsslou,  but  negligently  failed  to  do  so,  resulting  In  lo.ss 
to  the  sender,  it  was  no  deftgass  to  an  action  for  the  damages  sustained 
that  the  stopping  of  the  message  would  require  the  sending  of  an  addi- 
tional message  for  which  defendant  was  entitled  to  additional  tolls;  no 
additional  tolls  having  been  chaiged  or  demanded. 

(Ed.  Note.— For  other  cases,  see  Tetegrapba  and  Telephones,  Gent  Dig. 
H  26,  81;  Dec.  Dig.  i36.*]  * 

4  IteAJBAPnS    AND   TELEPHONF^q    (jl  67*) — GABLB  MBSSAOB— AOBEEMBNT  TO 

Stop — Bbeach — Nominal  Damaqes. 

Wliere  plaintiff  had  dellTered  to  defendant  cable  company  a  cipher  cable 
meaaage,  unintelligible  except  to  the  parties,  with  no  further  information 
tluax  that  it  related  to  a  business  matter,  and  afterwards  requested  de- 
fendant to  stop  delivery,  wMch  defoidant  agreed  bnt  neM^tly  failed 
to  do.  plaintifl's  were  only  entitled  to  recover  nominal  damages,  whether 
the  suit  was  brought  for  breach  of  contract  or  in  tort. 

[Ed.  Note. — For  other  cases,  see  Telegrapka  and  Telephones,  Cent.  Dig. 

II  64-4)8;  Dec.  Dig.  |  67.*] 

&  TfeLBOBAPBS  AND  TELBPHONBS   (|  66*) — OABLB  MBSSAOB— AOBBBMBNT  TC 

Stop — Failure  to  Perform — Gross  Negligence. 

Defendant  cable  company  operated  in  connection  with  another  com- 
pany a  cable  Une  between  New  York  and  Brazil.  Plaintiff  delivered  to  it 
a  cipher  message,  and  later  re<iuested  defendant  to  stop  the  mes.sage, 
which  it  agreed  to  do.  Defendant  made  efforts  to  that  end  wbdch  re- 
sulted in  failure  because  of  some  mistake  or  error  of  an  oi>erator  at  some 
distant  post  from  where  the  message  wms  sent.  Whether  the  operator 
who  failed  in  the  performance  of  his  duty  was  an  employ^  of  the  defend- 
ant or  of  a  connecting  line  did  not  appear.  JETeld,  that  defendant  was  not 
Chargeable  with  gross  negligences 

[Ed.  Note.— For  otii(  r  cases^  see  Telegraphs  and  Tetepbooes,  Cent  Dig. 
H  61-63 ;  Dec.  Dig.  §  OG.*] 

"Tor  other  cmM«  te*  same  topic  A  |  hvmbsb  b&  Dec  A  Am.  Olft.  HOT  t»  daft^  A  R«p'r  IndesM 
IddN.Y.S.— 19 
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6.  TELEGBAPH8  AZID  ^TXLEFHONES  (S  67*) — FjJLUBB  TO  SXOP  MOSJlQ*— SPS- 

CIAL  Dauagbs — ^Knowledge  of  Fact. 

The  mere  fact  that  a  cable  company  knew  that  a  cipher  message  re* 
lated  to  a  "business  matter"  did  not  charge  It  with  knowledge  of  the  na- 
ture of  a  message  so  as  to  render  it  liable  for  special  damages  for  fail- 
ure to  stop  its  tmnamlsHlon  on  tlie  order  of  tbe  sender. 

(Ed.  Note.— For  other  cases^  gee  Telflgnvlui  and  Tele^lioiMi^  Ooit  Dis> 
II  64-68;  Dec.  Dig.  {  67.*J 

Guy,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 

Action  by  Paul  Bertuch  and  others,  doing  business  under  the  name 
of  Hagemeyer  &  Brunn,  against  United  States  &  Hayti  Telegraph  & 
Cable  Company.  From  a  Municipal  Court  judgment  in  favor  of 
plaintiffs,  defendant  appeals.  Modified  and  amnned. 

Argiied  December  term,  1912,  before  SBABURY,  GUY,  and  GE- 
RARD, JJ. 

Roberts,  Hepburn  &  des  Garennes,  of  New  York  City  (Francis  Ray- 
mond Stark,  of  New  York  City,  of  counsel),  for  appellant. 

Cardozo  &  Nathan,  of  New  York  City  (Michael  H.  Cardozo,  Jr., 
of  New  York  City,  of  counsel),  for  respondents. 

SEABURY,  J.  This  is  an  action  to  recover  damages  caused  by  rea- 
son of  the  act  of  the  defendant  in  sending  without  authority  a  cipher 

message,  the  sending  of  which  resulted  in  damage  to  the  plaintiffs. 
The  facts  are  undisputed.  Prior  to  August  15,  1911,  Nunes,  Sobrinho 
&  Co.,  at  Para,  Brazil,  advised  the  plaintiffs  that  they  had  bought  for 
their  account  and  would  ship  by  steamer  five  tons  of  rubber  oi  a  spec- 
ified qtiality  at  a  specified  price.  On  August  15,  1911,  the  plaintiffs 
filed  with  the  defendant  telegraph  company,  for  transmission  by  cable 
to  Ntmes,  Sobrinho  &  Co.,  a  message  written  in  cipher,  which  con- 
tained the  single  word  "Auzholzen."  The  meaning  of  the  cipher 
message  was,  "Your  acceptance  of  offer  came  too  late."  Shortly  after 
the  cipher  message  had  been  delivered  to  the  defendant,  the  plaintiffs 
were  mformed  mrough  Henderson  &  Kom,  rubber  brokers,  of  an 
opportunity  to  sell  the  rubber  offered  by  Nunes,  Sobrinho  &  Co.,  and 
they  at  once  telephoned  to  the  defendant  and  asked  if  the  cipher  mes- 
sage could  be  stopped.  The  agent  of  the  defendant  receiving  this  in- 
quiry said  that  the  message  had  gone  forward,  but  that  it  could  and 
would  be  stopped.  Within  an  hour  thereafter,  the  plaintiffs  again  in- 
quired as  to  the  message,  and  were  told  that  it  had  been  stopped. 
Relying  upon  this  information,  the  plaintiffs  made  a  contract  to  resell 
the  rubber  to  B.  F.  Goodrich  Company.  In  September,  1911,  the 
plaintiffs  learned  that  the  cipher  message  of  August  15th  had  been 
delivered  to  Nunes,  Sobrinho  &  Co.  As  soon  as  the  plaintiffs  ascer- 
tained that  they  would  not  receive  the  five  tons  of  rubber  from  Nunes, 
Sobrinho  &  Co.,  they  purchased  that  amount  of  rubber  in  the  market 
so  as  to  be  able  to  make  delivery  under  their  contract  with  B.  P.  Good- 
rich Company.  The  plaintiffs  have  recovered  a  judgment  for  the  dif- 
ference between  the  price  at  which  Nunes,  Sobrinho  &  Co.  offered 
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the  robber,  and  the  price  which  the  plaintiffs  were  required  to  pay  in 
the  market  for  rubber  bought  in  order  to  enable  them  to  fulfill  their 

contract  with  B.  F.  Goodrich  Company. 

The  exceptions  of  the  appellant  to  rulings  upon  evidence  presents 
no  prejudicial  error,  and  there  seems  to  be  no  dispute  that  the  record 
contains  all  the  facts  as  they  actually  occurred.  The  contention  of  the 
appellant  that  its  operator  was  not  authorized  to  agree  on  behalf  of 
the  defendant  that  the  message  would  be  stopped,  and  that  the  plain- 
tiffs' request  to  stop  the  message  involved  the  performance  of  an  illegal 
act,  because  it  required  the  sending  of  a  free  message  in  violation  of 
law,  do  not  impress  us  as  possessing  merit.  If  the  defendant  was 
entitled  to  an  additional  charge  for  the  service  it  assumed  to  render 
in  stopping  the  message,  it  should  have  collected  it;  but  its  failure 
to  demand  prepayment  is  not  an  excuse  for  its  omission  to  perform 
in  a  careful  manner  the  obligation  which  it  assumed. 

This  appeal  presents  but  two  questions  which  recjuire  discussion: 
First,  was  the  unauthorized  sending  of  the  cipher  message  an  action- 
able wrong  against  these  plaintiffs?  And,  second,  if  it  was,  can  more 
than  nominal  damages  be  recovered?  i 

[1]  It  is  settled  tiiat,  if  one  contracts  with  a  telegraph  company  to 
transmit  a  message,  and  the  latter  fails  to  exercise  reasonable  care  in 
the  transmission,  whereby  the  sender  suffers  loss,  the  sender  has  a 
cause  of  action  against  the  telegraph  company.  This  principle  has 
been  applied  in  cases  where  the  telegraph  company  has  failed  to  de* 
liver  a  message  which  it  agrees  to  ddiver,  and  we  think  it  is  applica- 
ble to  this  case,  where  the  telegraph  company  delivered  a  message 
which  it  was  not  authorized  to  deliver. 

[2]  The  claim  of  the  appellant  that  the  addressee  of  the  message 
alone  has  a  cause  of  action  against  the  defendant  is  without  merit. 
The  delivery  of  the  message  to  the  addressee  did  not  violate  any  ri^ht 
of  the  addressee,  and  therefore  the  latter  had  no  cause  of  action 
against  the  tdegraph  company  hi  tort,  and,  as  the  addressee  had  no 
contract  with  the  telegraph  company,  it  had  no  cause  of  action  for 
breach  of  contract.  This  view  does  not  conflict  with  the  rule  applied 
in  Trevor  v.  Wood,  36  N.  Y.  307,  93  Am.  Dec.  511,  and  in  Chese- 
brough  v.  Western  Union  Telegraph  Co.,  76  Misc.  Rep.  516,  135  N. 
Y.  Supp.  583,  dted  by  the  appellant.  In  those  cases  the  sender  of 
the  message  had  adopted  the  method  of  communication  used  by  the 
addressee,  and,  as  between  the  sender  of  the  message  and  the  ad- 
dressee, the  sender  had  a  right  of  action  against  the  addressee.  Here 
the  plaintiffs  have  no  cause  of  action  against  the  addressee,  and  are 
seekmg  to  assert  a  cause  of  action  growing  out  of  the  negligent  man- 
ner in  which  the  telegraph  company  performed  its  public  duty  under 
its  contract  with  them.  If  any  cause  of  action  arises  out  of  the  facts 
of  this  case  against  the  defendant,  it  exists  in  favor  of  the  plaintiffs 
and  not  in  favor  of  the  addressee. 

The  plaintiffs  contracted  with  the  defendant  to  transmit  the  message, 
and  before  the  message  was  delivered,  and  while  there  was  ample  time 
and  opporttmity  to  prevent  its  delivery,  the  plaintiffs  Instructed  the 
defendant  to  stop  the  message,  and  the  defendant  assumed  to  do  so. 
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After  the  defendant  received  instructions  to  stop  the  message  and 
agreed  to  do  so.  its  duty  was  to  exercise  reasonable  care  to  bring  about 
this  result.  The  delivery  of  the  message  resulted  in  harm  to  the  plain- 
tiffs, and  this  harm  the  defendant  could  have  avoided  by  the  exercise 
of  reasonable  care.  Its  omission  to  exercise  this  degree  of  care  ren* 
dered  it  h'able  to  the  plaintiffs  for  its  neglect.  It  is  true  that  the  orig- 
inal instruction  of  the  plaintiffs  requir^  tlie  defendant  to  send  the 
message;  but,  while  the  message  was  under  the  control  of  the  de- 
fendant, it  was  none  the  less  the  duty  of  the  defendant  to  exercise 
reasonable  efforts  to  stop  the  message  if  the  sender  so  directed.  If 
one  gives  a  message  to  the  operator  of  a  telegraph  company  and  pays 
the  charge,  and,  before  the  operator  sends  the  message,  the  sender 
alters  his  purpose  and  directs  that  the  message  shall  not  be  sent,  it 
will  hardly  be  contended  that  the  operator  would  have  the  right  to 
persist  in  sending  the  message.  While  the  message  remained  under 
the  control  of  the  telegraph  company,  and  while  ample  time  and  op- 
portunity existed  to  enable  the  telegraph  company  to  stop  the  message, 
we  think  that  the  message,  so  far  as  the  telegraph  company  is  con- 
cerned, was  subject  to  the  order  of  the  sender,  and,  if  the  sender  di- 
rected that  it  should  be  stopped,  it  was  the  duty  of  the  telegraph  com- 
pany to  use  reasonable  care  to  stop  it. 

[3]  That,  under  the  circumstances,  the  telegraph  company  could 
exact  an  additional  charge,  is  probably  true ;  l)ut  that  fact  is  of  no 
importance  here,  because  it  assumed  to  perform  this  dutjr  witliout  ask- 
ing for  prepayment  of  additional  compensation.  In  the  absence  of 
a  request  for  prepayment,  we  are  not  justified  in  assuming  that,  if  the 
request  had  been  made,  the  plaintiffs  would  have  refus^  to  comply 
with  it. 

W  hile  the  plaintiffs  miglit  maintain  an  action  for  damages  under 
their  contract  with  the  defendant  for  the  negligent  breach  of  duty, 
the  right  of  the  plaintiffs  to  proceed  against  the  company  in  tort  is 
equally  dear.  In  Jones  on  Telegraph  &  Telephone  Companies,  §  468, 
it  is  said  that: 

"Tlio  weight  of  authority  is  that  the  sender  may  maintain  an  nrtl(>n  for 
the  breach  of  tlie  coatract,  or  be  may  proceed  against  tlie  company  tor  Uie 
breach  of  its  public  duty  or  boa  In  tort** 

In  Brown  v.  Chicago,  etc.,  R.  R.  Co.,  54  Wis.  342,  11  N.  W.  356, 
911,  41  Am.  Rep.  41,  the  court  said: 

"All  the  c&aas  hold  that  the  persoa  injured  through  the  negligence  or  care- 
lessness of  the  carrttt  may  proceed  either  upon  contract,  alleilng  the  care- 
less  or  npslijrent  nets  of  the  def^^ndant  as  a  breach  of  the  contract,  or  he  may 
proceed  In  tort,  making  the  careleisisuess  and  negligence  of  the  company  the 
ground  of  his  right  of  reoov^ry.** 

[4]  It  only  remains  to  be  determined  whether,  under  the  circum- 
stances disclosed,  the  plaintili's  are  entitled  to  recover  more  than  nomi- 
nal damages.  .The  plaintiffs'  dection  to  stie  in  tort  has  apparently  been 
made  on  the  assumption  that,  in  so  far  as  the  measure  of  damages  is 
concerned,  there  is  a  radical  difference  whether  the  action  is  in  contract 
or  tort  The  contention  of  the  plaintiffs  seems  to  be  that,  if  they  had 
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sued  in  contract,  the  rule  declared  in  Hadley  v.  Baxcndale,  9  Exch. 
34,  would  be  applicable  and  would  limit  tlicir  recovery  to  the  damages 
naturally  arisins  out  of  the  breach,  or  such  as  may  reasonably  be  sup- 
posed to  have  been  within  the  contemplation  of  both  parties  at  the 
time  the  contract  was  made  as  the  probable  result  of  its  breach,  but 
that,  inasmuch  as  they  have  elected  to  sue  in  tort,  they  are  entitled 
to  recover  for  any  damaj^es  which  are  the  result  of  the  defendant's 
neglect.  In  cases  of  the  class,  within  which  the  case  at  bar  falls,  there 
is  no  significance  in  the  distinction  which  the  plaintiffs  seek  to  em- 
phasize. Whether  the  plaintiffs  sounded  their  action  in  tort  or  con- 
tract is  immateriiJ,  as  in  either  event  the  plaintiffs  are  only  entitled 
to  recover  the  damages  which  would  be  satisfaction  for  such  loss  as 
might  reasonably  have  been  expected  under  the  particular  circum- 
stances to  occur.  In  Jones  on  Telegraph  &  Telephone  Companies,  § 
518,  it  is  said: 

*frhe  geneml  rule,  however,  for  aMertahihig  the  measare  of  damages.  Is 

applicable  In  both  kinds  of  actions.  In  an  action  in  tort,  or  for  a  breach  of 
a  public  duty,  the  damages  which  a  plaintiff  can  recover  are  ia  satisfaction 
of  the  natural  and  proximate  eonsequeBces  of  the  defendant*8  act;  In  other 

words,  they  nre  In  satisfaction  of  the  loss  that  might  reasonably  have  been 
expected  under  the  particular  circumstances  to  occur.** 

The  general  rule  is  that  a  telegraph  company  receiving  a  cipher  mes- 
sage, or  one  otherwise  unintelligible,  the  nature  and  purpose  of  which 
is  only  known  to  the  sender  and  addressee,  is  liable  in  the  event  of 
negligence  only  for  nominal  damages.  This  is  the  rule  which  prevails 
in  England  and  Canada,  in  the  United  States  Supreme  Court,  in  New 
York,  Massachusetts,  Wisconsin,  and  most  of  the  other  states.  San- 
ders V.  Stuart,  1  Law  Rep.  Common  Pleas  Division,  326;  Kinghorn 
y.  Montreal  Tel.  Co.,  18  Up.  Can.  (Q.  B.)  60;  Primrose  v.  Western 
Union  Telegraph  Co.,  154  U.  S.  1.  14  Sup.  Ct.  1098,  38  L.  Ed.  883; 
Western  Union  Telegraph  Co.  v.  Hall,  124  U.  S.  444,  8  Sup.  Ct.  577, 
31  U  Ed.  479;  Griffin  v.  Colver,  16  N.  Y.  489,  69  Am.  Dec.  718; 
Landsherger  v.  Magnetic  Telegraph  Co.,  32  Barh.  530;  Leonard  v. 
Telegraph  Co.,  41  N.  Y.  544,  1  Am.  St.  Rep.  446;  Baldwin  v.  Tele- 
srrapb  Co.,  45  N.  Y.  744,  6  Am.  Rep.  165;  Lowery  v.  Western  Union 
Telegraph  Co..  60  N.  Y.  198,  19  Am.  Rep.  154;  McColl  v.  Western 
Union  Telegraph  Co.,  44  N.  Y.  Super.  Ct.  487;  Whcelock  v.  Postal 
Telegraph  Cable  Co.,  197  Mass.  119,  126,  83  N.  E.  313,  14  Ann.  Cas. 
188;  Candee  v.  Western  Union  Telegraph  Co.,  34  Wis.  471,  17  Am. 
Rep.  452. 

In  Sanders  v.  Stuart,  supra,  the  plaintiff  intrusted  defendant  with 
a  message  in  cipher,  which  was  unintellij.^ible  to  defendant,  for  trans- 
mission to  America.  The  defendant  ne^digently  omitted  to  send  the 
message,  and  as  a  consequence  the  plaintiff  lost  a  sum  of  money.  Lord 
Coleridge,  C.  J.,  in  rendering  the  decision  of  the  court,  said: 

**Upon  the  facts  of  this  case  we  think  that  the  rule  in  Hadley  y.  Baxendale 

applies,  and  that  the  damages  reoovoraMe  nre  nominal  only.  It  is  not  ueoes- 
tar}'  to  decide,  and  we  do  not  give  any  upiuiuii,  how  the  case  might  he  If  the 
message.  Instead  of  being  in  language  utterly  unlntdllglble^  had  been  oon- 
Teyed  In  jOaln  and  intellifil-l*'  wcinls.  It  was  conveyed  in  terms  which,  aS 
far  as  the  defendant  was  coucerucU,  were  bliuple  nonsense.** 
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Baldwin  v.  United  States  Telegraph  Co.,  supra,  declared  the  rule 
which  has  ever  since  been  loUowd  in  this  state  in  the  following  lan- 
guage: 

"For  all  the  purposes  for  which  the  plaintiffs  desired  the  Infonnatlou,  the 
message  might  as  well  have  been  in  cipher  or  In  an  unknown  tongue.  It 
Indicated  nothing  to  put  the  defendant  upon  the  alert  or  from  which  It  could 
be  inferred  that  any  special  or  peculiar  loss  would  ensue  from  a  nond<'l ivory 
of  it.  Whenever  special  or  extraordinary  damages,  such  as  would  not  nat- 
urally or  ordinarily  follow  a  breach,  haye  been  awarded  for  the  nonperform- 
ance of  contracts,  whether  for  the  sale  or  carriage  of  goods,  or  for  the  de- 
livery of  messagoB  by  telegraph,  it  has  been  for  the  reason  that  the  contract* 
have  been  made  with  reference  to  peculiar  circumstances  known  to  both,  and 
the  partlailar  loss  has  been  in  the  contemplation  of  both,  at  the  time  of  mak- 
ing the  contract,  as  a  contingency  that  might  follow  the  nonperformance. 
In  other  words,  the  damages  given  by  way  of  indemnity  have  been  the  nat- 
ural and  necessary  consequences  of  the  breach  of  contract,  in  the  niliids  of 
the  parties,  interpreting  the  contract  In  the  light  of  the  circumstances  under 
which  and  the  knowledge  of  the  parties  of  the  purposes  for  which,  it  was 
made,  and  when  a  special  performance  Is  Intended  by  one  party,  but  la  not 
l<nown  to  the  other,  such  special  performance  will  not  be  taken  into  account 
in  the  assessment  of  damages  for  the  breach." 

In  27  American  &  English  Encyclopedia  of  Law,  p.  1062,  it  is  said : 

'^he  rule  is  well  established  that  where  the  message,  as  delivered  for 
tranemlssloD.  Is  In  dpber  and  unintelligible  except  to  the  sender  and  ad- 
dressee, and  the  company  has  no  Information  otherwise  as  to  its  character 
or  purport,  nor  of  Its  importance  and  urgency,  the  party  injured  can  recover 
nothing  more  than  nominal  damages.** 

[5]  No  question  arises  in  this  case  as  to  whether  the  telegraph  com- 
pany can  limit  its  liability  as  to  its  own  negligence,  whether  ordinary 
or  gross.  There  is  no  provision  of  the  contract  with  the  telegraph 
company  which  applies  to  the  peculiar  facts  of  this  case,  which  pre- 
scribes any  limitation  of  liability.  Nor  docs  the  appellant  claim  that 
its  liability  is  limited  by  contract.  The  authorities  which  discuss  the 
question  of  gross  negli|jence  do  so  onlj^  to  show  that  a  telegraph  com- 
pany cannot  limit  its  liability  against  its  own  gross  negligence.  The 
correctness  of  this  proposition  is  unquestioned.  As  we  view  the  mat- 
ter, therefore,  the  discussion  of  the  question  of  gross  negligence  has 
no  application  whatever  to  the  question  presented  for  determination. 

Moreover,  the  evidence  does  not  justify  the  conclusion  that  the  de- 
fendant was  guilty  of  gross  negligence.  The  defendant  made  efforts 
to  stop  the  message,  and  these  efforts  remlted  in  failure  because  of 
some  mistake  or  error  of  an  operator  at  some  distant  post  from  where 
iht  message  was  sent.  WTiether  the  operator  who  failed  in  the  per- 
formance of  his  duty  was  the  employe  of  the  defendant,  or  the  em- 
ploye of  a  company  owning  some  connecting  line,  does  not. appear, 
it  does  appear,  however,  that  the  defendant  and  the  corporation  which 
delivered  the  message  in  Brazil  were  separate  and  distinct  corpora- 
tions. Moreover,  the  complaint  predicates  the  charge  of  negligence 
upon  the  unauthorized  sending  of  the  message,  and  not  upon  the  fail- 
ure to  notify  tlie  plaintilTs  that  the  message  liad  been  delivered.  We 
are  satisfied  that  the  defendant  failed  to  e.xercise  due  care  to  stop  the 
message,  but  this  fact  alone  would  not  sustain  a  finding  that  the  de- 
fendant was  guilty  of  gross  negligence. 
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[8]  We  find  no  support  in  the  evidence  for  the  claim  that  the  de- 
fendant knew  that  the  cipher  message  related  to  a  "business  matter"; 
but,  if  the  defendant  mi,c:lit  have  inferred  that  such  was  the  case,  that 
circumstances  alone  would  not  acquaint  the  defendant  with  a  knowledge 
of  the  nature  of  message  so  as  to  make  it  liable  for  any  special 
damages  which  restilted  from  the  defendant's  neglect  In  Western 
Union  Telegraph  Co.  v.  Coggm.  68  Fed.  137,  15  C  C.  A.  231,  the 
plaintiff  told  the  telegraph  company  that  the  message  related  to  "a 
business  matter/'  and  the  cQurt«  in  discussing  this  feature  oi  the  case, 
said: 

"The  nature  of  the  business  was  not  dlscloeed.  Whether  It  was  of  much  or 
little  moment,  and  whether  It  related  to  business  of  the  past,  preset,  or  fu- 
ture, or  to  business  which,  If  not  transacted  nt  a  particular  time  or  place, 
would  be  attended  with  pecuniary  loss  or  damage,  was  not  stated;  nor  was 
anything  said  from  which  such  TBmaHtm  eaa  be  wBUi  to  have  been  wtthln  the 
coDtemplatlon  of  the  parties.** 

While  the  facts  proved  established  a  cause  of  action  in  the  plain- 
tiffs against  the  defendant,  the  circumstances  of  the  case  were  such 
that,  under  well-established  rules,  no  more  than  nominal  damages  could 

be  recovered. 

Judgment  modified  by  reducing  the  judgment  to  nominal  damages, 
and  as  modified  affirmed,  with  costs  to  the  appellant 

GERARD,  J.,  concurs. 

GUY,  J.  I  am  constrained  to  dissent  from  the  opinion  of  my 
learned  colleagues  for  the  following  reasons : 

This  action  is  not  an  action  upon  contract,  nor  an  action  in  tort 
growing  out  of  contract,  but  is  an  action  in  tort  for  damages  result- 
ing from  the  gross  negligence  of  the  defendant  in  sending  an  unau- 
thorized telct^raph  message  to  an  addressee  in  Brazil,  purj)orting  to 
have  been  sent  by  the  plaintiffs,  the  sending  and  delivery  of  which,  at 
the  time  it  was  sent,  was  in  direct  disregard  of  specific  notice  given 
hy  the  plaintiffs  to  the  defendant  that  the  message  must  not  be  trans- 
mhted  or  delivered  The  rule  therefore  that,  for  a  failure  to  exercise 
feason^le  care  in  the  authorized  sending  and  delivery  of  a  cipher 
message,  the  company  is  only  liable  for  nominal  damages,  whether  the 
action  be  brought  on  the  contract  or  in  tort,  unless  the  defendant  had 
notice  of  the  meaning  and  importance  of  the  message,  is  not  applica- 
ble. The  tort  in  sudi  cases  grows  out  of  the  contract,  and  the  dam- 
age is  measured  by  what  was  in  contemplation  of  the  parties  making 
the  contract  In  this  case  there  is  no  contract.  The  evidence'  shows 
that,  so  far  as  the  original  message  delivered  by  plaintiffs  to  defend- 
ant was  concerned,  it  had  been  withdrawn,  and  the  contract  for  its 
transmission  and  delivery,  as  between  the  plaintiffs  and  defendant, 
had,  by  mutual  consent,  been  canceled;  the  plaintiffs  having  notified 
the  company  not  to  deliver  the  message,  the  company  having  consented 
to  stop  the  delivery  thereof,  and  having  subsequently  notified  the 
plaintiffs  that  the  message  had  been  stopped. 

The  suggestion  that  there  was  a  new  contract  made  to  stop  deliveiy. 
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and  that  this  action  is  for  negligence  in  performing  that  contract* 
is  without  merit  The  appellant  denies  the  making  of  any  such  new 
contract  There  is  no  evidence  that  it  was  the  intent  of  the  parties 

to  make  any  charge  therefor,  on  the  one  hand,  or  to  make  any  pay- 
ment therefor,  on  the  other.  Nor  is  there  any  evidence  to  support 
the  contention  that  the  message  was  delivered  by  the  mistake  of  some 
distant  agent  of  a  connecting  line.  The  only  evidence  on  this  point  i» 
defendant's  letter  subsequenuy  written  to  plaintiffs,  which  justifies  the 
inference  that  Ae  wrongful  transmission  and  delivers  of  the  message 
was  due  to  the  gross  negh'gence  of  defendant's  authorized  agents  in 
its  home  office,  acting  within  the  scope  of  their  authority. 

"Whether  it  be  in  contract  or  in  tort,  the  proper  measure  of  damages,  ex- 
cept where  punitive  damn^res  are  allowable,  a  jnat  tndeinnlty  to  the  party 
iii.iurocl  for  the  loss  which  is  tho  natural,  reasonable,  and  proximate  result 
of  the  wronirful  act  complained  of,  and  which  a  proper  degree  of  prudence 
on  the  iKirt  of  the  complainant  would  not  have  averted.**  Baker  v.  Drake, 
83  N.  T.  211, 18  Am.  Rfi|».  607,  Baimllo,     writing  tli9  opinion. 

This  rule,  of  course,  is  subject  to  the  modification  that*  In  actions 
on  contract,  the  damage  is  further  measured  by  what  was  expressly 
or  unpIie<Uy  within  the  contemplation  of  the  parties. 

"The  general  rule  In  actions  for  torts  is  that  the  wrongdoer  Is  liable  for  all 
injuries  resulting  directly  from  the  wrongful  acts,  whether  they  could  or 
could  not  liaiia  been  foreseen  1^  Urn,"  18  QfC  28»  citing  Bten  LiijrBter» 
00  N.  Y.  262. 

It  is  urged  that  the  message  was  not  signed  with  the  name  of  the 
plaintiffs ;  but  defendant  had  knowledge  that  the  sending  of  a  mes- 
sage in  the  form  of  the  message  in  question  would  be  construed  by 

the  addressee  as  a  message  sent  by  the  plaintiffs. 

In  Ehvood  v.  W.  U.  T.  Co.,  45  N.  Y.  549,  556  (6  Am.  Rep.  140), 
a  telegraph  message  was  sent  in  the  name  of  the  cashier  of  a  bank  at 
the  request  of  a  party  who  was  thereby  held  out  as  entitled  to  credit 
for  a  large  amount,  without  any  evidence  of  his  authority  to  use  the 
name  of  the  cashier.  In  affirming  a  judgment  in  favor  of  the  plain- 
tiff therein,  the  court  (Rapallo,  J.,  writing  the  opinion)  say: 

"That  (be  ponding  of  such  a  message  in  the  name  of  the  cashier  of  a  bank, 
at  the  request  of  the  party  who  was  thereby  held  out  as  entitled  to  credit  for 
a  large  amount,  without  any  evidence  of  bis  authority  to  use  the  name  of  the 
cashier.  •  •  •  was  an  act  of  gross  nej,'licence,  is  too  clear  to  admit  of 
argument.  The  act  was  done  iu  the  direct  course  of  the  employmeut  of  the 
agent.  The  agent  was  placed  In  the  oflSoe,  and  in  tbe  control  of  tbe  instm- 
nicnts,  to  use  them  In  trausmlttlncr  messages  for  a  compensation.  //  the 
agmi  performed,  that  dulu  in  a  myligcnt  manner,  wherehy  the  plaintiff  %ca» 
in/ttrsd,  the  principal  U  clearlff  ifoMe." 

In  the  case  at  bar  the  defendant  had  actual  knowledge  that  the  mes- 
sage was  unauthorized,  so  that  there  is  here  no  question  of  the  exercise 
of  reasonable  care  to  discover  whether  the  message  was  authorized, 

hut  a  flagrant  neglect  of  duty  resulting  in  damage  to  the  plaintiffs. 
The  utter  failure  on  the  part  of  the  defendant  to  notify  plaintiffs  of 
the  wrongful  sending  of  the  message,  after  it  had  been  withdrawn  by 
plaintiffs,  and  its  delivery  stopped,  constituted  further  negligence  of 
the  grossest  character,  for  which  defendant  would  be  liable.  See  37 
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Cyc.  1673,  citing  Laudie  v.  W.  U.  Telegraph  Co.,  126  N.  C.  431,  35 
S.  £.  810,  78  Am.  St  Rep.  668. 

While  it  would  seem  that,  where  the  action  is  hased  upon  a  gratui- 
tous, independent  tort,  the  defendant's  liability  for  all  the  direct  con- 
sequences thereof  would  be  the  same,  whatever  the  degree  of  negli- 
gence, some  of  our  courts  have  directly  held,  and  others  strongly  inti- 
mated, that  a  greater  degree  of  liability  would  follow  where  the  negli- 
gence is  gross.  From  the  very  nature  of  the  business,  few  instances 
arise  of  gross  Diligence  on  the  part  of  a  telegraph  company,  and 
there  does  not  seem  to  be  any  reported  case  anauagous  with  the  case 
at  bar. 

But  it  is  well  settled  by  numerous  recent  authorities  in  this  state 
that  a  telegraph  company,  as  a  quasi  public  corporation,  cannot,  even 
by  express  contract,  limit  its  liability  where  gross  negligence  is  shown, 
such  as  an  absolute  failure  to  perform  its  duty  or  to  exercise  any  de- 
gree of  care,  manifesting  utter  recklessness  as  to  consequences. 

In  Postal  Telegraph  Cable  Co.  v.  Robertson,  36  Misc.  Rep.  785,  74 
N.  Y.  Supp.  876,  the  court  say: 

"The  rule  is  that  a  telegraph  company  may,  by  contract,  limit  Its  liability 
for  mistakes  or  delays  In  the  transmission  and  delivery,  or  nondelivery,  of 
messages,  caused  by  nee:llgence  of  its  servants,  if  the  nej,'lipence  is  not  gross: 
•  •  •  but  such  company  cannot  by  notice  limit  Its  liability  in  this  re- 
spect, by  any  form  of  contract,  when  its  negligence  is  gross  or  its  conduct 
wUlfoL" 

This  statement  of  the  rule  has  been  cited  with  approval  in  Will  v. 
Postal  Telegraph  Cable  Co..  3  App.  Div.  22,  37  N.  Y.  Supp.  933; 
Dixon  V.  W.  U.  Telegraph  Co.,  3  App.  Div.  61-64.  38  N.  Y.  Supp. 
1056;  Empire  Roller  Rink  Co.  v.  W.  U.  Telegraph  Co..  75  Misc.  Rep. 
567-568,  133  N.  Y.  Supp.  717;  Weld  v.  Postal  Telegraph  Cable  Co., 
199  N.  Y.  88  92  N.  E.  415. 

In  Weld  v!  Postal  Telegraph-Cable  Co.,  199  N.  Y.  88,  92  N.  E. 
415,  the  court  say: 

"It  is  therefore  but  right  that  telegraph  companies  ehoald  have  the  power 

to  limit  their  liability  In  cases  where  ml.stakes  occur  through  no  fault  on 
their  part,  or  for  such  mistakes  of  their  employes  as  will  occur  through  or- 
dUutty  acgUgenoe  in  spite  of  the  moit  stringent  regulations  or  the  most  vigi- 
lant penera!  oversight.  Rut  innnifesUy  this  poirrr  rnnnot  he  extended  with- 
out placing  the  public  absolutely  at  the  mercy  of  those  engaged  in  transmit- 
Hii§  *€l9ffrmph  muMffet.  TbSa  is  the  reason  of  the  rale,  long  since  eetahllshed 
In  this  state,  that  Individuals  and  corporations  fiiL'ncrod  In  this  quasi  public 
huriness  cannot  contract  to  absolve  themselves  from  liability  for  their  own 
willful  mlMSoiidnct  or  gross  negligence.  They  may  protect  theostfTes  by  con- 
ttaetual  Umltationa,  dul  Jtei/oitd  that  lAey  may  not  go.** 

In  this  case  it  is  conceded  by  both  sides  that  there  is  no  clause  in 
the  original  contract,  which,  if  it  were  still  existent,  would  bring  the 
I>arties  within  the  rule  permitting  telegraph  companies  to  limit  their 

liability  by  express  contract. 

An  absolute  failure  to  perform  a  duty,  or  an  utter  disregard  of  an 
express  injunction  not  to  transmit  or  deliver  a  message,  is  a  conscious 
disregard  of  consequences  and  constitutes  gross  negligence.  See  El- 
wood  V.  W.  U.  Telegraph  Co.,  supra;  37  Cyc  1673;  Rrailroad  Co.  v. 
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Lockwood,  84  U.  S.  (17  Wall.)  376-382,  21  L.  Ed.  627;  Kiley  v. 
West  Union  Telegraph  Co.,  109  N.  Y.  231,  16  N.  E.  75;  Western 
Union  Telegraph  Co.  v.  Way,  83  Ala.  543,  4  South.  844. 

It  is  true  that  the  authorities  cited  hold  only  that  a  telegraph  com- 
pany cannot,  by  express  contract,  relieve  itself  of  full  liability  for 
gross  negligence;  but  as  such  decisions  are  based  upon  the  broad 
principle  that  it  would  be  against  public  policy  and  manifestly  unjust 
to  permit  a  quasi  public  corporation,  for  any  reason  whatever,  to  avoid 
sudi  liability,  it  must  be  assumed  that  the  rule  of  law  invoked  by  the 
appellant  herein  Is  an  established  rule  of  law  only  as  to  cases  where 
only  ordinary  neg^li^ence  is  established,  and  is  not  a  rule  of  law  as  to 
cases  involving  gross  negligence. 

The  contention  that  quasi  public  corporations,  though  denied  the 
right,  by  one  well-established  rule  of  law,  to  limit  their  liability  for 
gross  negligence,  even  by  express  contract,  shall  be  permitted  to  ac- 
complish the  same  result  by  invoking  another  rule  of  law  applicable 
only  where  ordinary  negligence  is  involved,  even  though  the  courts 
have  everywhere  declared  that  to  permit  such  freedom  from  liability 
is  against  public  policy  and  "cannot  be  extended  without  placing  the 
public  absolutely  at  the  mercy  of  those  engaged  in  transmitting  tel- 
egraph messages,"  is  not  worthy  of  serious  discussion.  What  the  law 
forbids  by  direct  action,  it  surdy  will  not  permit  by  indirection. 

A  rule  of  law  is  not  an  arbitrary  thing,  like  a  statute,  but  must  be 
founded  in  good  reason  and  justice.  Where  the  reason  no  longer  ex- 
ists, or  where  it  would  be  manifestly  unjust  or  against  public  policy  to 
apply  such  a  rule,  the  rule  is  deemed  not  to  exist.  See  Fitzwater  v. 
Warren,  206  N.  Y.  355-^58,  99  N.  E.  1042. 

In  this  case,  gross  negligence  has  been  established,  taking  the  case 
out  of  the  rule.  But,  irrespective  of  the  distinction  which  may  be 
drawn  between  cases  of  ordinary  negligence  and  gross  nec^Hg^ence  on 
the  part  of  quasi  public  corporations,  this  case  does  not  come  within 
the  rule  invoked  by  the  appellant,  for  the  reason  that  the  contract 
had  ceased  to  exist,  and  the  unattthorized  sending  and  delivery  of  the 
message  constituted  an  independent,  gratuitous  tort,  which  wotdd 
render  the  defendant  liable  for  all  the  direct  and  proximate  damages 
resulting  therefrom. 

The  judgment  should  be  afhrmed,  with  costs  to  the  respondents. 


UPPMANN  T.  MBNDE  «t  aL 
(Sopreme  Oomt,  Appellate  Dlvisloii,  Hirst  D«ipartment  January  8,  1913.) 

1.  Taxation  (i  708*)-'Pboplb  or  Stati — Suvfioibnot  or  Allboahok. 

Greater  New  York  Charter  (Laws  11)01.  c.  406)  |  lOrjo,  as  amended  by 
Laws  1911,  c  65.  provides  tliat,  where  the  people  of  the  state  of  New 
York  ia  made  a  defendant  the  complaint  shall  state,  in  additton  to  the 
other  matters  required,  (letallcd  facts  sliowfnfr  tlio  particular  nature  of 
the  interest  In  or  lien  un  said  realty  of  the  people,  and  detailed  facts 
sbowliig  the  parttcnlar  nature  of  sndi  interest  or  Uen  whldi  plaintiff  has 
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reaBon  to  believe  the  people  may  have,  and  the  reaMm  for  making  the 
people  a  party,  and  upon  failure  to  so  state  the  complaint  shall  be  <\\H' 
miMed  as  to  tbe  people.  Held,  that  a  mere  allegation  of  the  complaint 
tn  an  action  to  foreclose  a  transfiar  tax  lien,  to  whldi  tiie  people  was 
made  a  party,  that  the  premises  may  have  escheated  to  the  people,  was 
not  a  detailed  statement  of  the  facts  showing  the  nature  of  the  people's 
Interest  In  the  realty,  to  Justify  making  ttnem  a  defendant 

[Ed.  Note.— For  other  caaea,  aea  Tazatloii,  Cant  Dig;  U  1291-1297t 
1406 ;  Dec.  EHg.  |  708.*] 

2.  States  ({  191*) — ^Actions  Aoaiiist — Consbitt. 

The  state  can  only  ha  raid  hy  Its  own  oomant 

[Ed.  Note.— For  Other  caaas,  see  Statoi^  Cent  Dig,  U  17M84:  Dee. 

Dig.  §  191*] 

8.  Taxation  (i  708*) — ^Aidkb  by  Affidavits. 

The  complaint,  in  an  action  to  foreclose  a  transfer  tax  lien,  cannot 
be  aided  by  answering  aflldafits  sobseqnently  filed  on  motion  to  atrlka  a 

party  defendant. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  If  1281-1297, 
1406:  Dee.  Dl»  I  TOa*] 

Appeal  from  Special  Term,  New  York  County. 

Aetiofi  by  David  Lippmann  against  Roma  H.  Mende  and  others. 
From  an  order  dismissm^  the  complaint  as  against  one  defendant, 
plaintiff  appeals.  Affirmed. 

Argued  before  INGRAHAM,  P.  and  McLAUGHUN, 
CLARKE,  SCOTT,  and  DOWLING,  JJ. 

Harold  Swain,  of  New  York  City,  for  appellant. 

Thomas  Carmody,  Atty.  Gen.  (Robert  P.  Beyer,  of  New  York  City, 

of  counsel),  for  respondent. 

CLARKE,  J.  This  is  an  action  to  foreclose  a  transfer  tax  lien. 
The  complaint  alleges  the  purchase  of  the  tax  lien,  the  situation  of 
the  property,  the  failure  to  pay  the  semiannual  interest,  the  election  by 
the  defendant-  to  deem  the  aggregate  amount  of  said  tax  lien  to  be 
immediately  payable,  and  then  follow  these  two  allegations: 

**8efrentii.  The  plaintiff  is  informed  and  believee,  or  baa  reason  to  bellere, 

that  tho  defendants  and  each  of  tli«'m  have,  claim  to  hnvo,  or  may  have  an 
interest  in  or  claim  upon  the  real  property  affected  by  tlie  said  lien,  wliicb 
Interest  or  claim  Is  subject  and  snbordinate  to  the  Uen  of  the  plaintiff  herein. 

"Eighth.  The  people  of  the  state  of  New  York  Is  made  a  party  defendant 
to  tbia  action  by  reason  of  the  fact  that  the  premises  in  this  action  may  have 
escheated  to  said  the  people  of  the  state  of  New  York  npon  the  death  of  one 
John  Cotter,  the  prrantee  in  a  certain  deed  made  by  EJly  Moore  and  wife,  dated 
November  16, 1827,  and  recorded  in  the  oliice  of  the  register  of  tike  county  of 
New  York  on  Korember  14,  1828,  in  Ltber  241  of  OonTejancas,  page  642." 

[1]  Section  1035  of  tlie  Greater  New  York  Charter,  as  amended 
by  chapter  65  of  the  Laws  of  1911,  provides  as  follows: 

"Where  the  people  of  the  state  of  Ne«r  Toric  *  •  •  is  made  a  party 

defendant  the  complaint  shall  set  forth.  In  addition  to  the  other  matters  re- 
quired to  be  set  forth  by  law,  detailed  facts  showing  the  particular  nature  of 
the  Interest  in  or  the  lien  on  the  said  real  property  of  the  people  of  the  state 
of  New  York  •  •  •  nnd  detailed  facts  showing  the  particular  nature 
of  tbe  interest  in  or  the  lien  on  said  real  property  wliicb  plaintiff  lias  reason 
to  beUere  that  the  people  of  the  state  of  New  Tortc  «  •  •  has  or  may 

*yor  other  casM  sm  same  topic  4 1  auMsaa  is  Dm.  A  Am.  Diss*  VWJ  to  date,  ft  lUp'r  ladexw 


■ 


Digitized  by  Google 


300  188  mow  YORK  BUPPLBHBNT 


(Sup.  Cl 


have  In  tlie  said  real  prt^rty,  and  the  reason  for  nmkini;  the  people  of  the 
state  of  New  York  *  *  *  a  party  defendant.  Upou  failure  to  state  such 
facts,  tbe  complaint  shall  be  dismissed  as  to  the  people  of  the  stata  •  •  •  ** 

[2]  Of  course,  it  a  fundamental  prppositbn  that  the  state  cannot 
be  sued,  except  by  its  own  pennission.  When  it  has  provided  how 
it  may  be  sued,  and  what  allegations  must  appear  in  the  complaint,  and 

distinctly  provides  for  a  dismissal  of  a  complaint  which  does  not  com- 
ply with  the  law  permitting  the  suit  to  be  brought,  there  is  nothing  to 
do  but  obey  the  law  and  dismiss  the  complaint.  It  is  obvious  that  the 
law  has  not  been  complied  with,  and  that  the  mere  statement  that  the 
premises  may  have  escheated  to  the  people  upon  the  death  of  one 
John  Cotter  is  not  "the  detailed  facts  showing  the  particular  nature 
of  the  interest"  and  the  "detailed  facts  showing  the  particular  na- 
ture of  the  interest  in  or  the  lien  on  said  real  property  which  plaintiff 
has  reason  to  believe  that  the  people  has  or  may  have  in  the  said  real 
property,  and  the  reason  for  making  the  people  a  party  defendant." 
In  oUier  words,  if  this  allegation  satisfies  the  law,  the  statute  was  idle, 
and  we  are  back  just  where  we  were  at  the  time  the  law  was  enacted. 
It  was  passed  for  the  very  purpose  of  relieving  the  Attorney  General's 
office  from  a  horde  of  cases  upon  the  mere  allegation  that  the  state 
may  have  a  lien,  which  is  all  that  this  complaint  does. 

[3]  Appellant  claims  that  the  facts  set  up  in  the  answering  affida- 
vits satisfy  the  requirements  of  the  statute.  It  is  a  sufficient  answer 
that  this  order  was  made  on  the  complaint,  which  cannot  be  pieced  out 
by  subsequent  affidavits.  The  complaint,  as  framed,  fails  to  comply 
with  the  law. 

The  order  of  dismissal  as  against  the  people  should  be  affirmed, 
with  costs  and  disbursements  to  the  respondent  All  concur. 


(78  Misc.  Rep.  213.) 

GRACK  et  al.  v.  REPOSE  MAUSOLEFMF;.  Inc..  et  al. 
(Supreme  Court,  Special  Term,  Kings  County.    Noveiubcr.  1912.) 

CXUETERIES   (t  6*) — KlQUTS  OV  CEM£TSBY  ASS0CIATI0N8 — SlAXUIOBT  PRO VI* 
SIONS. 

A  company  formed  as  a  business  corporation,  with  wide  and  general 
commercial  powers,  is  uot  entitiea  to  the  rights  ot  a  cemetery  corpora* 
tlon. 

[Ed.  Note.~For  other  cuea,  mo  Oemeterles^  Cent  Dig.  H  M;  De& 

Dig.  f  6.*] 

Action  by  William  R.  Grace  and  another,  on  behalf  of  themselves 

and  all  other  persons  similarly  situated  who  may  desire  to  join  as  par- 
ties plaintiff,  against  the  Repose  Mausoleums,  Incorporated,  and  an- 
other.  Heard  on  motion  to  continue  a  temporary  injunction.  Granted. 

Parker,  Hatch  &  Shechan,  of  New  York  City,  for  thp  raotioo. 
Holm,  Whitlock  &  Scarff,  of  New  York  City,  opposed. 

PUTNAM,  J.  The  Repose  Mausoleums,  Incorporated,  having  been 
formed  as  a  business  corporation  with  wide  and  general  commercial 
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powers,  is  not,  and  cannot  claim  the  rights  of,  a  cemetery  corporation. 
"A  cemetery  for  the  burial  of  the  dead,"  says  Mr.  Justice  Gray,  in 
Close  V.  Greenwood  Cemetery,  107  U.  S.  474,  2  Sup.  Ct.  273,  27  L. 
Ed.  408;  "if  not  a  strictly  charitable  use,  is  in  some  respects  a  pious 
and  public  use."  And  this  is  the  view  of  the  Legislature.  The  Rural 
Cemetery  Act  (Laws  of  1847,  c  133)  authorized  not  less  than  seven 
persons  to  incorporate,  with  not  less  than  six  nor  more  than  twelve 
trustees.  A  corporation  so  formed  (section  4)  could  hold  not  more 
than  200  acres  of  land,  "to  be  held  and  occupied  exclusively  for  a 
cemetery  for  the  burial  of  the  dead."  The  present  statute  (Memb, 
Corp.  Law  [Consol.  Laws  1909,  c  35]  art.  4)  intrusts  a  cemetery 
corporation  to  the  management  of  trustees  in  whose  election  the  lot 
owners  may  vote  (section  63).  Such  cemetery  corporations  have  also 
a  limited  power  to  condemn  lands  by  eminent  domain  (section  65),  and 
lands  for  cemetery  purposes  are  tax  exempt  (Tax  Law  [Consol.  Laws 
1909,  c.  60]  §  7)  and  cannot  be  mortgaged,  sold,  or  applied  to  payment 
of  debts  so  long  as  used  for  cemetery  purposes  (Real  Prop.  Law 
[Consol.  Laws  1909,  c  50]  §  450).  After  payment  of  the  purchase 
money  of  the  burial  lands,  the  proceeds  of  the  sale  of  lots  are  to  "be 
applied  only  to  the  improvement,  preservation  and  embellishment  of 
such  cemetery  and  the  incidental  expenses  of  the  corporation."  Sec- 
tion 70.  The  additional  real  or  personal  property  up  to  $200,000  in 
value  which  cemetery  corporations  may  have  is  also  strictly  limited, 
as  it,  or  the  income  thereof,  Is  to  be  used  only  for  the  purpose  of  im- 
provement and  preservation  of  the  cemetery,  with  its  tombs,  struc- 
tures, trees  and  flowers.  Section  65. 
The  power  of  the  state  to  rec^ulate  cemeteries  with  res^ard  to  the 
health  of  the  living  caused  the  Legislature  (Laws  of  1852,  c.  280)  to 
amend  the  act  of  1847  so  as  to  prohibit  any  cemetery  corporation  so 
incorporated  to  take  land  in  the  cotmties  of  Westchester,  Kings,  or 
Queens  without  consent  of  the  county  supervisors.  This,  however, 
was  insufficient,  as  it  did  not  apply  to  cemeteries  then  incorporated  by 
special  acts  or  to  individual  burial  places.  Tn  country  rej:^ions  the 
owner  of  a  freehold  had  long  been  accustomed  to  devote  a  part  of  his 
private  lands  to  the  burial  of  his  family  or  friends.  Even  this  niic^ht 
•  imperil  the  health  of  communities  spreading  out  into  these  three  coun- 
ties, so  this  restriction  was  ftuther  amended  (Laws  of  1854,  c.  238) 
to  add: 

''Nor  shall  it  be  lawful  for  any  person  [or  corporatton  not  incorporated 

iinrlor  snid  notl  to  tako  as  nforosnid  or  set  apart  or  use  nny  Intul  or  proinul 
in  citiier  of  said  counties  for  cemetery  purposes  witliout  the  couseat  of  the 
lioard  of  sopervlaon  of  sncti  county  fliat  bad  and  obtained.'* 

This  stands  re-enacted,  except  the  part  in  brackets,  in  similar  words 
in  Real  Property  Law,  §  451.  These  restrictions  upon  cemetery  cor- 
porations, in  their  corporate  organization  and  in  subjecting  them  to 
local  regulation,  are  part  of  the  general  policy  of  the  different  states. 
See  Ransom  v.  Brinkerhoff,  56  N.  J.  Eq.  149,  163,  .18  Atl.  919; 
Brown  v.  Maplewood  Cemetery,  85  Minn.  498,  89  N.  W.  872;  6  Cyc 
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No  authority  has  been  cited  to  sustain  the  proposition  that  a  stock 

corporation  organized  under  the  Business  Corporation  Law  can  have 
the  rights  of  a  cemetery  corporation.  It  is  to  secure  permanence  for 
"God's  Acre"  that  cemetery  corporations  are  restricted  to  burial  pur- 
poses, and  cannot  engage  and  involve  their  property  in  general  oor- 
poraticm  activities.  If  Sie  cemetery  could  take  up  general  stock  cor- 
poration enterprises,  a  reverse  might  lead  to  a  sequestration  of  its 
funds,  and  so  reach  and  absorb  the  permanent  investments  sacredly 
devoted  to  its  preservation  and  the  care  of  memorials  of  the  dead. 
The  Repose  Mausoleums,  Incorporated,  by  its  certificate  states  its 
objects,  besides  conducting  a  cemetery,  to  be  to  manufacture  and  deal 
in  montmients;  the  general  business  of  a  florist;  to  construct  chapels, 
buildings,  crematories,  itousoletuns,  burial  vaults,  and  ornaments ;  to 
buy,  sell,  hold,  lease,  mortgage,  and  otherwise  dispose  of  land  in  the 
United  States  and  forei^^n  countries;  to  acquire  the  rights,  good  will, 
and  property  of  any  firm  or  association,  and  pay  for  same  in  stock  or 
bonds  of  this  companpr ;  to  own,  use,  and  operate  trade-marks,  patents, 
and  inventions,  and  issue  licenses  to  others;  also  to  hold  stocks  and 
bonds  of  any  corporation,  and  issue  in  exchange  therefor  its  stocks, 
bonds,  or  other  obligations,  and  all  such  powers  to  be  exercised  to 
the  same  extent  "as  a  natural  person  might  or  could  do,  and  to  carry 
on  its  operations  throughout  the  states  of  the  United  States  and  else- 
where as  principals,  agents,  or  otherwise."  Such  corporate  enterprises 
would  unfit  a  cemetery  for  the  discharge  of  the  duties  which  it  owes 
to  the  public,  and  for  the  execution  of  which  a  cemetery  corporation 
is  permitted  by  the  state. 

This  application  to  the  supervisors  on  May  20th  was  signed  by  "Wil- 
liam Hart,  as  agent  for  Repose  Mausoleum,  a  cemetery  corporation." 
The  permit  purporting  to  be  passed  by  the  supervisors  September  28, 
1912,  five  times  recites  the  Repose  Mausoleum  as  "a  cemetery  corpora- 
tion." As  this  defendant  was  not  a  cemetery  corporation,  but,  on  Sep- 
tember 28,  1912,  was,  and  now  is,  a  business  corporation,  attempting 
as  one  of  its  corporate  objects  to  exercise  the  rights  of  a  cemetery  cor- 
poration, without  being  organized  in  compliance  with  the  statutes  of 
this  state  for  that  purpose,  the  so-called  permit  was  unauthorized. 

The  temporary  restraining  order  is  oontintted,  and  an  order  will  * 
also  be  made  granting  the  various  applkations  filed  to  be  joined  as 
parties  plaintiff. 

Ordered  accordingly. 
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(78  Hlflc.  Bep.  190.) 

WEINSTEIN  T.  HELFENBERO. 
(Kings  Ooantj  Oowt  November,  IMS.) 

OOURTB  (i  169*) — COUVTT  OOUW  JtflllllUCTIOll— AHOTOIT  IK  OOJIWVBWIV— 

COUNTEBCLAIM. 

Where,  in  en  action  In  a  county  ooort  for  money  oidy.  tb%  complaint 

demands  Judgment  for  an  amount  not  over  $2,000,  the  court  has  Juris- 
diction to  render  Judgment  on  the  counterclaim,  irrespective  of  Its  amount 
[Ed.  Note.— For  oilier  cases,  see  Ck)urts,  Gent  Dig.  (ft  41&-^Q;  Dec. 

iMff.  I  imjn 

Action  by  Abraham  Weinstcin  against  David  Hdfenbcrg.  On  de- 
murrer to  counterclaim.  Overruled. 

Frank  Weinstein,  of  New  York  Cit>,  for  plaintiff. 
Israd  H.  Perkins,  for  defendant 

DIKE,  J.  A  demurrer  is  interposed  here  to  the  counterclaim  con- 
tained in  the  amended  answer  of  the  defendant.  The  first  ground  of 
demurrer  is  that  the  court  has  not  jurisdiction  of  the  subject  thereof. 
The  amended  answer  sets  forth  by  way  of  counterclaim  that  the  de- 
fendant has  performed  all  acts  properly  to  be  performed  by  him  under 
the  alleged  contract  in  question,  but  that  owing  to  certain  acts  of  the 
plaintiff  the  defendant  has  been  damaged  in  the  sum  of  $8,000,  and 
asks  that  the  complaint  be  dismiased  and  for  judgment  in  his  favor 
for  that  amount. 

The  jurisdiction  of  the  County  Court  in  actions  for  the  recovery 
of  a  sum  of  money  only  is  limited  by  section  14  of  article  6  of  the 
CoastitutioD  and  sectkm  340  of  the  Code  of  Chdl  Procedure  to  actions 
in  which  the  oomplajnt  demands  judgment  for  a  sum  not  exceeding 
$2,000.  There  seems  to  have  been  certain  doubt  as  to  whether  the 
court  would  have  jurisdiction  to  pass  upon  a  counterclaim,  as  in  the 
case  at  bar,  exceeding  on  its  face  the  $2,000  limitation  fixed  by  the 
Constitution  and  the  Code.  Having  obtained  jurisdiction  under  the 
oomplaint,  and  all  the  parties  being  before  the  court,  tt  would  seem, 
to  my  mind,  a  grievous  burden  that  a  defendant  could  not  avail  him- 
self of  a  counterclaim  under  such  conditions,  and  that  the  entire  con- 
troversy should  not  be  settled  and  adjusted  at  that  time.  The  limita- 
tion is  upon  the  amount  in  the  complaint.  There  is  no  limitation  as  to 
what  may  be  counterdaimed  in  the  answer.  That  such  a  practice 
should  obtam  seems  to  me  emmently  proper.  It  is  along  the  lines  of 
coooonqr  to  litigants,  as  well  as  a  means  of  speedy  adjustment  of  dif- 
ferences at  one  time.  Nor  am  I  able  to  see,  in  view  of  the  decision 
in  the  case  of  Howard  Iron  Works  v.  Buffalo  Elevating  Co.,  176  N. 
Y.  1,  68  N.  E.  66,  how  there  can  be  any  further  doubU 

The  demurrer  is  therefore  overruled,  with  costs. 

Demurrer  overmledy  with  costs.  
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(78  mac  Beik.  8244 

In  re  McNAlTBirS  WILL. 

(Surrogate's  Court,  Kings  County.    Noveuiber,  1912.) 

Wills  (§  734*) — Constructioic — General  Ijjoact — Intkrest. 

Where  a  geiuTal  legacy  Is  payable  on  the  death  of  the  residuary 
legatee,  it  boars  interest  oidjr  from  tbe  happening  of  that  event,  aud  tne 
Income  derivable  from  the  fnim  agfregating  the  amount  of  aoveral  aoch 
legacies  passes  to  the  residuary  legatee. 

[Ed.  Note.— For  other  caaes,  see  Wills,  Cent  Dig.  §S  1847-1872;  Dee. 
Dlg.|  784.»] 

Proceeding  for  the  probate  of  the  will  of  Patrick  McNamee.  Ap- 
plication granted,  and  will  construed. 

Magner  &  Carew,  of  Brooklyn  (John  F.  Carew,  of  Brooklyn,  of 
counsel),  for  executor. 

Robert  A.  B.  Dayton,  of  New  York  City,  for  John  McNamee 
and  Anne  Quinn. 

KETCHAM,  S.  The  general  lej^acies  in  this  will  present  but 
one  exceptional  feature.  Instead  of  being  payable,  under  the  statute, 
after  the  expiration  of  one  year  from  the  grant  of  letters,  they  are 
hy  the  will  made  payable  upon  the  death  of  the  residuary  legatee. 
In  no  other  respect  do  they  differ  from  the  typical  general  legacy 
of  money.  Except  in  circumstances  which  do  not  appear  in  this  case, 
legacies  bear  interest  only  from  the  time  when  they  are  payable.  Lyon 
V.  industrial  S.  Ass  n,  127  N.  Y.  402.  28  N.  E.  17. 

The  income  to  be  derived  during  the  life  of  the  residuary  legatee 
from  the  portion  of  the  estate  out  of  which  these  legacies  are  to  be 
paid  is  not  given  to  the  general  legatees.  It  must,  therefore,  remain 
in  the  mass  of  the  estate,  and  the  residuary  legatee  takes  everything 
which  is  not  given  to  anybody  else.  Riker  v.  Cornwell,  113  X.  Y. 
115,  20  N.  E.  602;  Seibcrt  v.  Miller.  34  App.  Div.  602,  55  N.  Y. 
Supp.  593.  Hence  she  is  entitled  to  enjoy  during  her  life  the  income 
upon  the  fund  applical)K  to  the  payment  of  the  pecuniary  legacies. 

It  is  no  part  of  the  task  of  construction  to  direct  that  the  execu- 
trix give  security  for  the  safety  of  the  fund  from  which  the  general 
legacies  are  to  be  discharged.  The  probate  decree  should  contain  the 
construction  that  the  legacies  contamed  in  paragraphs  1,  2,  3,  4,  5, 
6,  and  7  will  bear  interest  only  from  the  death  of  the  residuary  lega- 
tee, and  that  in  the  gift  of  the  residue  the  income  properly  derivable 
froni  ti.e  sum  aggregating  the  amount  of  these  legacies  is  given  to 
the  residuary  legatee. 

Decreed  accordingly. 
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PBOPLB  T.  BUOOUFURBI. 
{Supreme  Court,  Appdlate  Dlylaloii,  Seeond  Department  Janwuy  17,  1913.) 

1.  APPBAI.  and  EBBOB  (I  668*)— OaBB  oh  APPBAI/— CORTBIIIB. 

The  case  on  appeal  should  show  the  facts  as  they  really  happened  on 
the  liiul,  and  where  there  are  errors  or  omissions  In  the  steuograplier't, 
mfnntes  sbonM  not  floUow  the  mlnntes. 

IK(i.  xote  — For  other  caaea,  aae  Appeal  and  Bnor,  Cent  Dig.  If  2B80- 

2545;   Dec.  Dig.  $  5CD.»1 

2.  Appbal  and  Erbob  (S  569*)— Casb  on  Appeal — Sktilambrt. 

The  reaponsibillty  of  aattllng  a  caae  on  appeal  la  on  the  trial  jqdge, 

and  lii^  notes  and  recollection  ct  what  occurred  must  prevail;  and  wlille 
he  may  be  aided  by  the  atoiograpber's  minutes,  be  should  not  rely  upon 
them  alone. 

[Ed.  Note— For  other  easea,  See  Appeal  and  Error,  Cent  Dig.  H  2589- 

2545;  Dec.  Dij;.  §  5<59.*] 

•8.  Appbal  and  Ebbob  (H  570*) — Case  on  Appbal — Settl£ment — Review. 

While  the  Appellate  DlTlsion  cannot  dictate  as  to  how  tlie  trial  judge 

should  settle  a  cnse,  where  he  has  based  the  setUeniont  entirely  upon  the 
stenographer's  uiinutes,  aud  not  on  tiis  personal  recollection,  refreshed  or 
aided  1^  other  means.  It  will  order  a  resettlement 

[Kd.  Note.— For  other  caaee»  see  Appeal  and  Error,  Cent  Dig.  H  2540- 
2549;  Dec  Dig.  1  570.*] 

Appeal  from  Special  Term,  Kings  County. 

Proceedings  by  ilie  Pcoi)le  against  Vincenzo  Buccufurri.  From  an 
order  denying  a  motion  to  resettle  the  case  on  appeal,  defendant  ap- 
peals.   Reversed,  and  case  remitted  for  resettlement. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD,  and  RICH,  JJ. 

Samuel  Wcchsler,  of  New  York  City,  for  appellant. 
Hcrsey  Egginton,  Asst.  Dist.  Atty.,  of  Brooklyn  (James  C.  Crop- 
sey,  Dist  Atty.,  of  Brooklyn,  on  the  brief),  for  the  People. 

RICH,  J.  This  appeal  is  from  an  order  denying  appellant's  mo- 
tion to  resettle  a  case  on  appeal  and  to  allow  a  proposed  amendment, 
so  that  it  will  contain  an  exception  to  the  refusal  of  the  trial  court 
to  diai|;e  as  requested  by  appellant.  The  exception  was  in  the  pro- 
posed case  on  appeal,  but  was  stricken  out  upon  the  settlement  of  the 
case,  upon  the  ground  as  stated  in  the  memorandum  of  the  learned 
justice  at  Special  Term : 

"Caite  and  auieodiuents  settled.  I  must  allow  tbe  uiutli  amendment 
Stenographer'e  minutes  show  no  ecKceptlon  takm,  or  Intimation  that  counsel 
waa  not  aatlafied  with  the  reeponae  to  the  requeat" 

The  affidavit  of  the  attorn^  who  represented  the  respondent  at  the 
trial,  as  well  as  that  of  his  assistant,  state  that  the  exception  was  taken. 
The  assistant  district  attorney  averred  that  to  the  best  of  his  recollec- 
tion no  exception  was  taken. 

[1,2]  A  party  to  an  appeal  is  entitled  to  have  his  case  shuw  the 
facts  as  they  really  happened  on  the  trial,  and  should  nut  be  prejudiced 
"by  an  error  or  an  omission  of  the  stenographer.  The  duty  is  upon  the 

'•For  other  case*  see  aame  tople  ft  |  nvmbbb  tn  Dm.  ft  Am.  Die*.  1907  to  date,  ft  Rap'r  ladexea 
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trial  judge  to  pass  upon  the  accuracy  of  the  record.  The  minutes  of 
the  stenographer  are  entitled  to  great  weight,  but  they  are  not  con- 
clusive. Otto  V.  Young,  43  Misc.  Rep.  630,  88  N.  Y.  Supp.  188;  Mc- 
Cready  v.  Undenbom,  24  Misc.  Rep.  606,  54  N.  Y.  Supp.  46.  The 
responsibility  of  settling  a  case  is  upon  the  trial  judge.  His  notes 
and  his  recollection  of  what  occurred,  and  any  other  means  which  may 
satisfy  him,  must  prevail ;  and  while  he  may  be  aided  by  the  stenogra- 
pher's minutes,  he  ought  not  to  rely  upon  them  alone. 

[3]  It  is  beyond  our  power  to  dictate  as  to  how  a  case  should  be 
settled,  and  we  do  not  presume  to  do  so ;  but  we  cannot  assume  that 
th»  ruling  was  based  upon  the  personal  recollection  of  the  trial  jus- 
tice, refreshed  or  aided  by  other  means,  in  view  of  the  record  before  us. 

The  order  of  the  Special  Term  must  therefore  be  reversed,  and  the 
case  remitted  to  the  trial  justice  for  resettlement.  All  concur. 


KRAUS  y.  COMET  FIIJ^I  CO. 
(Supreme  Court,  Appellate  Term,  First  D^rtment  January  16»  1913.) 
JVDoifENT  d  148*)— OmrzNG  Detatoi— BrcusEt — ^IwicxFwreTfca  of  AnoB« 

NET. 

A  default,  not  wHlfnlly  or  fntenttouaUy  allowed,  but  attrllratable  to 

tbe  InexTK^rionre  of  the  defendant's  atlomey.  will  be  opened  on  motion, 
alnce  it  is  the  duty  of  the  courts  to  protect  litigants  from  the  neglect  of 
thdr  sttonieyB. 

[Ed.  Note  — For  Other  casea^  see  Judgment^  Cent  Dig.  H  209-291;  Dec 
Dig.  1 142,*} 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Maurice  Kraus,  doing  business  as  the  Kraus  Manufac- 
turing Company,  against  the  Comet  Film  Company.  From  a  judg- 
ment by  default  in  favor  of  the  plaintiff,  and  from  an  order  denying 
defendant's  motion  to  open  the  default,  defendant  appeals.  Order  re- 
versed, and  default  opened,  upon  defendant's  repayment  of  $10  costs 
and  upon  his  deposit  of  the  amount  of  the  judgment  or  his  undertak- 
ing as  provided  for  by  Municipal  Court  Act,  §  256;  and  appeal  from 
judgment  dismissed. 

Argued  November  term,  1912,  before  LEHMAN  and  PAGE,  JJ. 

Robert  H.  Elder,  of  New  York  City  (Otho  S.  Bowling,  of  New 
Yoric  City,  of  counsel),  for  appellant 
Bernard  I^binson,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  default  in  this  case  does  not  seem  to  have 
been  willfully  or  intentionally  allowed,  but  was  largely  attributable  to 
the  inexperience  of  the  defendant's  attorney.  We  have  recently  held 
that: 

"Tt  Is  the  duty  of  the  courts  to  protort  litigants  from  the  neglect  and  mis- 
conduct of  their  attorneys,  and  not  deiirive  them  of  an  opportunity  to  t>e 
folly  and  ftilrly  heard  where  the  fault  wag  not  their  own."  Helllgw  Rlt- 

ter,  78  Misc.  TJop-  264,  266,  138  N.  Y.  Supp.  212.  214. 
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The  order  appealed  from  should  be  reversed,  without  costs  of  this 
appeal  to  either  party,  and  the  default  opened,  upon  pa>inent  by  the 
defendant  of  $10  costs  and  the  depositing  by  defendant  with  the  clerk 
of  the  Municipal  Court  of  the  amount  of  the  judgment,  or  the  giving 
of  an  undertaking  as  provided  in  section  256  of  the  Municipal  Court 
Act  (Laws  1902»  c  580).  Appeal  from  judgment  dismissed. 


(78  Miac  Bep.  88.) 

BRUDBB     CRAFTS  A  IVAMORA  00. 

(Supreme  Court,  Appellate  Term,  First  Department   January  15,  1913.) 

1.  Landlord  and  Tenant  (§  ^0*) — Pbovision  fob  Tebmination — Validity. 

A  provision  in  a  lease  that  it  shall  terminate  upon  tK)  days'  notice  of  a 
bona  flde  sale  to  a  valid  llmltatioik  of  tbe  tenn. 
[£(L  Note— For  other  case*.  SM  Landlord  and  Tflnaat,  Oent  Dlgi  || 

86*  87;  Dec.  Dig.  §  30.»] 

2.  Landlobd  akd  Tkhajit  (f  152*>—Bkpaibs— "Covenant  Bunnino  witu  thk 

X«AND." 

A  laDtllord'H  covenant  to  pay  for  repairs  upon  termination  of  the  lease 
on  notice  of  sale  is  a  "covenant  running  with  the  land,"  and  binds  the 
lietm  and  assigns  of  the  parttoSi 

[Kd.  Note. — For  other  cases,  see  Landlord  and  Tenant;  Cent.  Dig.  U 

152,  538-543,  545-519,  551-557;  Dec.  Dig.  §  152.* 

For  other  deflnltions,  see  Words  and  Phrases,  vol.  2,  pp.  160S-1703.1 

&  LuiXIDLOBD  AND  TENANT  (§  44*) — TEBIUNATION — CONSTBUCTION  OF  LiEASB. 

Under  a  lease  which  provided  that,  In  case  tbe  landlord  made  a  bona 
,nde  sale  of  the  premises  during  the  term,  h^  might  cancel  the  lease  upon 
60  days'  written  notice  to  the  tenant,  the  right  of  termination  on  sale  was 
leserved  only  to  the  original  leMor.  and  did  not  pass  on  the  sale  of  tbe 

premlsce  to  his  grantee,  who  accepted  them  subject  to  the  lease. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  if 
lOS-llO ;  Dec.  Dig.  |  44.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Summary  proceedings  by  Abe  iiruder,  as  landlord,  against  the  Crafts 
&  lyAmora  Company,  tenant.  Prom  a  final  order  of  the  Municipal 
Court,  entered  upon  a  verdict  rendered  by  direction  of  the  court  in 
favor  of  the  landlord,  and  from  an  order  denying  a  motion  for  new 
trial,  the  tenant  appeals.  Judgment  and  final  order  reversed,  and  peti- 
tion dismissed. 

Argued  Xovember  term,  1912,  before  LKIIMAN  and  PAGE,  JJ. 

Marcus  E.  Joffe,  of  New  York  City,  for  appellant. 
Henry  C.  N  euwirth,  of  New  York  City  (John  J.  Weiss  and  E.  J. 
Groehl,  both  of  New  York  City,  of  counsel),  for  respondent 

LEHMAN,  J.  In  September,  1909.  one  William  H.  Palmer.  Jr., 
leased  certain  premises  to  Louis  II.  Craft  and  Matthew  R.  D'Amora 
for  a  term  of  years.  By  mesne  assignments  the  title  to  the  premises 
has  been  transferred  to  the  present  landlord,  and  the  lease  has  been 
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assigned  to  the  present  tenant  The  lease  contains  the  following 
clause: 

"In  cise  the  landlord  makes  a  bona  fide  sale  of  the  premises  above  de> 

scrII>od  durinp  the  term  of  this  lease,  It  Is  mutually  afrreed  that  he  shall  have 
the  right  to  cancel  this  lease  upon  GO  days'  written  notice  to  the  tenants,  and 
lie  agrees  that  in  this  event  he  will  return  to  the  tenants  the  rent  for  the 
last  month  of  the  term,  which,  as  alxive  statfMl,  is  to  he  paid  upon  the  execu- 
tion of  this  lease,  and  also  that  he  will  pay  such  amount  us  the  tenants  may 
bare  expended  upon  structural  Improvements  to  the  huildlng:  Provided, 
Imwcver,  that  the  landlord  slmll  not  be  nMinhtMl  to  refund  to  the  tenantsi  the 
cost  of  any  improvements  for  which  the  contracts  for  maliing  which  were  not 
anproTed  by  the  landlord  In  writing  before  said  ImproTements  were  made;** 

The  present  landlord  has  made  a  bona  fide  sale  of  the  premises, 
and  has  given  the  tenants  60  days'  notice  of  his  desire  to  cancel  the 
lease,  and  the  question  presented  by  this  appeal  is  whether  these  acts 

ha\  c  caused  the  termination  of  the  lease. 

[1,  2  J  It  is  well  established  that  a  provision  in  a  lease  that  it  shall 
terminate  upon  60  days'  notice  of  a  bona  fide  sale  is  a  valid  limitation 
of  the  term  of  the  lease.  It  is  also  established  that  the  covenant  to 
pay  for  repairs  upon  such  termination  is  a  covenant  running  with  the 
land,  and  binding  the  heirs  and  assigns  of  the  parties.  Douglaston 
Realty  Co.  V.  Hess,  124  App.  Div.  508,  108  N.  Y.  Supp.  1036. 

[3]  These  considerations,  however,  do  not  dispose  of  the  real  ques- 
tion in  the  case,  viz.,  whether  the  parties  intended  that  the  term  should  be 
limited  upon  a  bona  fide  sale  and  notice  by  the  original  landlord,  or  up>on 
a  bona  fide  sale  by  the  original  landlord,  his  heirs  and  assigns.  There  can 
be  no  serious  doubt  but  that  the  parties  had  a  right  to  provide  that  the 
term  of  the  lease  should  be  limited  upon  either  contingency,  and  if  they 
have  evinced  the  intention  that  the  right  to  terminate  shall  be  exercised 
by  the  landlord  or  his  heirs  and  assigns,  that  intention  can  be  f^ivcii 
effect,  even  if  they  have  not  used  the  technical  terms  most  appropriate 
to  the  situation.  Adler  v.  Lowenstein,  52  Misc.  Rep.  556,  102  N.  Y. 
Supp.  492.  In  this  case,  however,  the  parties  have  used  no  term  that 
shows  any  intent  to  give  such  a  privilege  to  any  person  other  than  the 
original  landlord,  nor  can  I  find  in  the  entire  instrument,  oiHiStrued 
in  the  light  of  the  surrounding  circumstances,  any  intent  to  give  such 
riL;ht  to  the  landlord's  assigns.  The  original  landlord  was  interested 
in  preserving  his  right  to  make  a  sale  free  from  the  incumbrance  oi 
any  lease,  and  has  provided  in  the  lease  that  upon  a  sale  he  shall  have 
the  right  to  terminate  the  lease.  When  he  sold  the  premises,  and  his 
immediate  assignee  accepted  them  subject  to  the  lease,  the  purpose  of 
til  is  clause  had  ceased.  It  is  true  that  the  new  landlord  might  prefer 
to  have  the  premises  incimibered  only  by  a  lease  which  he  also  could 
terminate;  but,  in  the  absence  of  appropriate  words  giving  hnn  such 
a  right,  I  fail  to  see  how  we  can  consider  that  the  right  reserved  to 
the  original  landlord  passed  also  to  his  assignee. 

Jud^ent  and  final  order  should  be  reversed,  with  costs,  and  peti- 
tion dismissed,  with  costs. 

PAGE,  J.,  concurs. 
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PBOPLB  T.  GARLEBL 
(Sonreme  Ooorti  Appellate  DIvisloii.  Flnt  Department   Janvaiy  S,  1913.) 

L  Chimin AL  Law  (|  1112*)— Habuixbs  Ebbob— SuBMUsioir  or  Gounr— Ouaa 

BT  Verdict. 

Error,  if  any,  in  submitting  a  count  mider  Penal  Law  (Cousol.  Laws 
v.nr.}.  (-.  -10)  §  881,  for  iittorins  a  forged  insteameiit  wae  cored  by  a  con- 
viction of  foffjery  In  the  so<'oud  degree. 

IKd.  Note.— For  other  cases,  see  Crimliittl  Law,  Cent  Dig.  $|  iil26. 
8194-8157«  81SM168.  8109:  Dec  Dig.  |  1172.*] 

2.  Cbiuinai.  Law  (8  1212») — Extent  of  FumamiENT — Second  Offense — 
Penalty — "Forgery" — 'rossKssioii  with  Ibtbnt  to  Dbvbaud" — ^"Poa- 

SESSION  WITH  Intent  to  Utter." 

Tcnul  r^w  (Oonsol.  Laws  1900,  o.  40)  S  1941,  provides  that  a  person 
who  has  been  convicted  within  this  state  of  a  felony,  or  under  the  lawB 
of  any  other  state  or  goveruniont  of  a  crime  which,  if  committed  in  this 
state,  would  be  a  felony,  is  punishable  on  subsequent  ooiiTictlon  as  for 
a  second  offense.  Section  ssi  doflues  as  forgery  the  possession  of  any 
forged  coin  with  intent  to  utter,  and  se<-'tion  894  punishes  the  posses- 
ion of  United  States  coins  knowing  them  to  be  counterfeit  with  intent 
to  utter,  by  fine  and  imprisonment  or  both.  IJ.  S.  Rev.  St.  §  5457  (U.  S. 
Couip.  St.  1901,  p.  3G83).  malies  the  possession  of  counterfeit  United 
.States  coin  with  intent  to  defraud  an  olTense  punishable  by  fine  and 
imprisonment.  Held,  that  tlierc  was  no  dlstlncti<'n  between  the  federal 
offense  of  possession  with  intent  to  defraud  and  the  state  offense  of 
possession  with  intent  to  utter,  and  that  defendant  after  oonidction 
under  the  federal  statute  of  scllinj:  and  hnvhii:  in  his  possession  Counter- 
feit coins,  might  be  convicted  of  forgery  as  u  second  offense. 

rEd.  Note.— For  other  eases,  see  Criminal  Law,  Gent  Dig.  |  3903: 
Dec.  Dig.  8  1212.* 

For  other  definltioos,  see  Words  and  Phrases,  toL  3,  pp.  2900»  2910; 

vol.  8,  p.  7665.] 

8.  Cbiminal  Law  (f  1212*) — Punishment — Second  Offense — Phiob  Pun- 

MDMKNT  PaUDGNEI). 

Under  Penal  Law  (Consol.  Laws,  c.  40)  §  1941,  which  provides  that  a 
person  who,  after  having  been  convicted  in  this  state  of  a  felony,  or  uuder 
the  laws  under  any  other  government  of  a  crime  which,  if  committed 
In  this  state,  would  be  a  felony,  commits  any  crime,  is  punishable  upon 
conviction  as  for  a  second  offense,  a  prior  conviction  of  a  felony  under 
the  federal  statute,  after  pardon  and  restoration  to  civil  rights,  may  be 
the  basis  of  a  conviction  of  a  subse<iuent  crime  as  a  second  offense: 
since  the  ponishmeut  inOicted  is  solely  for  the  second  offense  to  which  a 
great«  degree  of  cilminalltsr  la  thereby  attached. 

[Ed.  Note.— For  Other  caaee,  see  Oriminal  Law,  Gent  Dig.  1 8308;  Dec. 
Dig.  8  1212.*] 

Appeal  from  Court  of  General  Sessions,  New  York  County. 

Charles  Carlesi  was  convicted  of  for^'ery  in  the  second  degree  as  a 
second  offense,  and  he  appeals.  Affirmed. 

Argued  before  INGRAHAM.  P.  T.,  and  McLAUGHLIN,  LAUCH- 
UN,  MILI.ER,  and  DOWNING,  JJ. 

George  Gordon  Battle,  of  New  York  City,  for  appellant 
Robert  S.  Johnstone,  of  New  York  City,  for  the  People. 

MILLER,  J.  The  defendant  was  indicted  as  a  second  offender  for 
the  crime  of  forgery  in  tlie  second  degree  (section  887  of  the  Penal 

*For  otber  cases  s«o  uuiie  topic  tt  I  .\uuttiiK  in  Dec.  k.  Aui.  Digs.  1907  to  date.  &  Rep'r  lodexuK 
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Law  [Consol.  Laws  1909,  c.  40]),  and  uttering  a  forged  instniment  (Id 
§  881).  The  jury  found  him  guilty  "of  forgery  in  the  second  d^ree 

as  a  second  offense."  This  appeal  is  from  the  judgment  of  conviction 
by  which  he  was  sentenced  to  imprisonment  in  a  state  prison  for  the 
term  of  12  years  and  11  months. 

[1j  It  was  proved  that  on  or  about  June  15,  1907,  the  defendant 
got  possession  of  a  genuine  check  of  the  Fiss,  Doerr  &  Carroll  Horse 
Company  by  cashing  it  for  the  holder;  that  he  procured  fac  simile 
lithographed  blanks  to  be  made,  filled  in  one  of  the  blanks  for  $3,200, 
and  caused  it  to  be  deposited  in  a  bank  by  a  third  party,  and  the  pro- 
ceeds to  be  drawn  out.  The  signature  on  the  forged  check  was  traced 
from  that  on  the  genuine  check,  which  remained  in  the  defendant's 
possession  until  JvUfy  17, 1907.  The  forged  check  was  made  and  uttered 
on  July  9th.  While  the  evidence  consisted  principally  of  the  testimony 
of  accomplices,  that  testimony  was  strongly  corroborated  by  the  fact, 
which  was  established  by  independent  evidence  of  the  possession  by 
the  defendant  of  the  genuine  check  which  was  on  a  special  litho- 
graphed form,  and  of  which  the  forged  check  was  a  fac  simile,  except 
lor  date,  amount,  and  name  of  the  payee.  That  fact  tended  directly 
to  connect  the  defendant  with  the  commission  of  the  offense,  and  the 
proof  of  it  did  not  depend  upon  expert  testimony  as  is  asserted  by 
the  ajipcllant.  even  if  that  could  make  any  difference.  Even  if  it  was 
error  to  submit  the  second  count  of  the  indictment  to  the  jury,  which 
we  are  far  from  deciding,  it  was  cured  by  the  verdict 

[2]  The  appellant  urees,  however,  that  he  was  improperly  convicted 
as  a  second  offender.  The  indictment  charged  that  the  defendant  was 
convicted  on  the  20th  day  of  December,  1892,  at  a  Circuit  Court  of  the 
United  States  of  America  for  the  Southern  District  of  New  York  of 
the  crime  of  selling  and  having  in  his  possession  counterfeit  silver  dol- 
lars upon  an  indictment  whidi  charged  that  the  defendant  and  others 
"did  unlawfully  and  feloniously,  and  with  intent  to  defraud  some  per- 
son unknown,  sell,  utter,  and  publish  a  certain  falsely  made,  forged, 
and  counterfeited  coin,  in  resemblance  and  similitude  of  the  silver  coin 
of  the  United  States,  called  and  known  as  the  standard  silver  dollar, 
♦  *  *  and  within  the  jurisdiction  of  the  court  last  aforesaid  felo- 
niously, and  with  intent  to  defraud  some  person  unknown,  did  have 
in  their  possession  a  certain  falsely  made,  forged,  and  counterfeited 
coin,  in  resemblance  and  similitude  of  the  silver  coin  of  the  United 
State?,  called  and  known  as  the  standard  silver  dollar,  *  *  *  ^vcll 
knowing  the  same  to  be  false,  forged,  and  counterfeited."  and  that  he 
was  sentenced  by  said  court  to  be  imprisoned  in  the  Monroe  County 
Penitentiary  for  the  term  of  Zy^  years,  and  to  pay  a  fine  of  $1.  The 
defendant  conceded  the  previous  conviction  as  alleged  in  the  indict- 
ment, and  put  in  evidence  a  pardon  granted  to  him  on  October  3,  1904, 
which  recited  the  fact  of  his  indictment,  his  conviction  on  a  plea  of 
guilty,  his  sentence,  that  he  had  served  his  term  of  imprisonment,  and, 
after  earning  all  allowances  for  good  conduct,  was  discharged  on  Sep- 
tember 10,  1898,  and  had  since  conducted  himself  in  an  exemplary 
manner,  and  concluded  as  follows: 

"Now,  tberefoic,  be  It  knowu.  tliat  T.  Theodore  Roosevelt,  President  of  tlw 
United  iStatea  ot  America,  in  consideration  ot  the  premlseSk  and  dlven  otber 
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wood  M  wantdmlt  neamns  me  theramto  iiu»vlng,  do  hereby  gnal  unto  the 
Mid  diaries  Carieel  a  pardon,  and  restore  bis  dvU  rights.** 

Of  course,  the  principal,  if  not  the  sole,  purpose  of  the  pardon  in 
this  case  was  to  restore  to  Uie  convict  his  civil  rights.  We  prefer,  how- 
ever, to  put  our  decision  on  the  broad  ground  that  the  first  convic- 
tion may,  notwithstanding  the  offense  be  pardoned,  be  the  basis  for 
a  conviction  under  section  1941  of  the  Penal  Law,  which  provides: 

"A  person,  who,  after  having  been  convicte<l  within  this  state,  of  a  felony, 
or  an  attempt  to  commit  a  felony,  or  of  petit  larceny,  or,  under  the  laws  of 
any  other  state,  government,  or  country,  of  a  crime  which,  if  committed  with- 
in tills  state,  would  be  a  felony,  commits  any  crime,  within  this  states  is  pun- 
ishable upon  conviction  of  such  second  offense,  as  follows.   •   •  •* 

The  appellant  urges  two  propositions:  (1)  That  the  first  offense 
as  defined  by  section  5457  of  the  United  States  Revised  Statutes 
(U.  S.  Comp.  St.  1901,  p.  3683)  was  not  a  felony  as  defined  by  the 
laws  of  this  state  (sections  881  and  894  of  the  Penal  Law),  and 
that,  therefore,  the  defendant  conid  not  be  convicted  as  a  second  of- 
fender perforce  of  said  section  1941 ;  and  (2)  that  the  prior  conviction 
could  not  after  a  pardon  be  the  basis  oi  a  conviction  of  a  subse- 
quent crime  as  a  second  offense. 

Said  section  5457  of  the  United  States  Revised  Statutes  provides: 

"Every  person  who  falsely  makes,  forges,  or  counterfeits,  or  causes  or  pro> 
cores  to  be  falsely  made,  forged  or  eonnterfelted,  or  ^111n;rly  aids  or  assists 

In  falsely  making,  forplng,  or  counterfeiting  nny  oin  or  b;irs  in  resemblance 
or  similitude  of  the  gold  or  silver  coins  or  bars  which  hare  been,  or  hereafter 
may  be,  coined  or  stamped  at  the  mints  and  assay  offices  of  the  United  States, 
or  in  resemblance  or  ^milltnde  of  any  foreign  gold  or  sliver  coin  which  by 
law  Is,  or  hereafter  may  be,  current  In  the  United  States,  or  are  in  actual 
uBe  and  circulation  as  money  within  the  United  States,  or  who  passes,  utters, 
publishes  or  sells,  or  attempts  to  pass,  ntter,  publish  or  sell,  or  bring  into  the 
United  States  from  any  foreign  place,  knowing  the  same  to  be  false,  forged, 
or  counterfeit,  with  intent  to  defraud  any  body  politic  or  corporate,  or  any 
other  person  or  persons  whatsoever,  or  has  In  his  possession  any  siich  false, 
forged  or  covinter felted  coins  or  bars,  knowing  the  same  to  be  false,  forged  or 
counterfeited,  with  intent  to  defraud  any  body,  politic  or  corporate,  or  any 
other  person  or  persons  whatsoever,  shall  be  punished  by  a  fine  of  not  more 
than  five  thousand  dollan^  and  by  Imprisonment  at  liard  labor  not  more  than 
ten  years." 

# 

Section  881  of  the  Penal  Law  of  this  state  provides: 

"A  person  who,  knowing  the  same  to  be  forged  or  altered,  and  with  Intent 
to  defraud,  utters,  offers,  disposes  of  or  puts  off  as  true,  or  has  in  bis  pos- 
session, with  intent  so  to  utter,  offer,  dispose  of,  or  put  off: 

a)  •  •  •  (iJ)  H  forged  coin;  or.  (3)  •  •  •  is gnlltar  Of  forgsry  la  tb« 
flame  degree  as  if  he  had  forged  the  same." 

Section  894,  Id.,  provides: 

'  **A  person  who  has  In  his  possession  a  connterfelt  of  any  gold  or  stiver 

coin,  whether  of  the  United  States  or  of  any  foreign  country  or  government, 
knowing  the  same  to  be  counterfeited,  with  Intent  to  sell,  utter,  use,  circulate 
or  export  the  same,  as  true  or  as  false,  or  to  canse  the  same  to  be  so  uttered 
4a  passed,  is  punishable  by  imprisonment  not  more  than  five  years,  or  by  a 
tine  not  exceeding  five  hundred  dollars^  or  by  both  such  fine  and  imprison- 
uieuC." 
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The  argument  is  that  there  is  a  distinction  between  possession  with 
intent  to  defraud  and  possession  with  intent  to  utter.  That  distinction 
is  too  nice,  and  in  any  event  the  first  conviction  was  of  "selling  and 

having  in  possession." 

[3]  The  second  proposition  is  based  on  the  following  languag:e  of 
Mr.  Justice  Field,  speaking  for  the  majority  of  the  United  States  Su- 
preme Court  in  Ex  parte  Garland,  4  Wall.  333,  18  L.  Ed.  366,  viz. : 

**A  pardon  reaches  both  the  punishment  prescribed  for  the  offense  and  the 
jcrullt  of  the  offondor :  and,  when  the  pardon  is  full  It  releases  the  ptinlshment 
auU  blots  out  of  existence  the  guilt,  so  that  in  the  eye  of  the  law  t)ie  olTeud- 
er  Is  as  innocent  as  If  he  had  never  committed  the  offense.  If  granted  he- 
fore  conviction.  It  prevents  any  of  the  p<MiiiltI<'s  and  disabilities  cousnnient 
upon  conviction  from  attaching.  If  granted  after  conrictiou,  it  removes  the 
penalties  and  dlsahilities,  and  xestores  him  to  all  his  <M1  rights.  It  makes 
Mm,  as  it  were,  a  new  man,  and  gives  bim  a  new  credit  and  capadtr*** 

The  appellant  cites  many  cases  in  which  that  language  has  been 
quoted  or  referred  to  with  approval,  one  case  in  which  the  precise 

proposition  contended  for  by  him  seems  to  have  been  decided  (Ed- 
wards V.  Commonwealth,  78  Va.  39.  49  Am.  Rep.  377),  and  1  Bishop 
on  Criminal  Law,  §  919,  wherein  the  author  takes  the  view  that  a  sec- 
ond otfensc,  the  iirst  one  having  been  pardoned,  is  not  a  second  but 
a  first  offense. 

The  precise  point  does  not  seem  to  have  been  decided  in  this  state, 
and,  so  far  as  the  research  of  counsel  goes,  has  been  decided  in  only 
two  states,  the  Supreme  Court  of  Appeals  of  Virginia  in  Edwards  v. 
Commonwealth,  supra,  taking  the  appellant's  view,  and  the  Court  of 
Appeals  of  Kentuckv  holding  to  the  contrary.  Mount  v.  Com.,  2 
Duv.  (63  Ky.)  93 ;  Herndon  v.  Com.,  105  Ky.  197,  48  S.  W.  989,  88 
Am.  St.  Rep.  303.  The  case  nearest  in  point  in  this  state  is  People 
V.  Price,  53  Hun,  185,  6  N.  Y.  Supp.  833,  affirmed  on  the  opinion 
below.  119  N.  Y.  650,  23  X.  E.  1149.  But  the  appellant  seeks  to  dis- 
tinguish that  case  by  the  fact  that  the  pardon  for  the  first  otTense  was 
granted  by  the  Governor  of  the  state  of  Georgia,  and  that  the  deci- 
sion was  put  upon  the  ground  that  the  Legislature  of  the  state  of 
New  York  was  not  controlled  by  the  Constitution  or  laws  of  the 
state  of  Georgia.  While  that  point  was  made  by  Mr.  Justice  Landon, 
writing  for  the  General  Term,  his  opinion,  which  was  adoiitcd  by  the 
Court  of  Api^cals,  put  the  decision  on  a  much  broader  ground,  namely, 
that  the  conviction  was  not  obliterated  by  the  pardon,  but  remained 
as  a  fact  in  the  past  history  of  the  defendant,  and  that  the  punishment 
for  the  second  offense  was  solely  for  that  and  not  at  all  for  the  offense 
committed  in  Georgia;  and  necessarily  the  latter  proposition  is  cor- 
rect, else  all  the  statutes  providing  for  increased  punishment  for  sec- 
ontl  offenses  would  be  unconstitutional.  See  People  ex  rel,  Cosgrift*  v. 
Craig,  195  N.  Y.  190,  88  N.  H.  38. 

Manifestly,  the  language  of  Mr.  Justice  Field,  quoted,  supra,  is  to 
be  read  in  its  bearing  upon  the  precise  point  before  the  court.  The 
pardon  of  this  defendant  did  not  "make  a  new  man"  of  him.  It  did 
not  "blot  out"  the  fact  or  the  record  of  his  conviction,  and,  of  course, 
the  Supreme  Court,  in  deciding  that  the  Congress  could  not  impinge 
upon  the  pardoning  power  of  the  executive,  did  not  intend  to  hold 
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that  the  executive  could  blot  out  a  solemn  record  of  the  judicial 
branch  of  govemment.  See  Roberts  State  of  New  York,  30  App. 
Div.  106,  51  N.  Y.  Supp.  691;  160  N.  Y.  217.*  The  pardon  in  this 
case  merely  restored  the  defendant  to  his  civil  rights.  If  it  had 
been  granted  before  his  term  of  imprisonment  had  been  served,  it 
would  also  have  reheved  the  defendant  of  that.  But  it  did  not  oblit- 
erate the  record  of  his  conviction  or  blot  out  the  fact  that  he  had  been 

convicted.  Matter  of  ,  an  Attorney,  86  N.  Y.  563.  •  It  relieved 

the  defendant  of  the  consequences  which  the  law  attached  to  his  of- 
fense. But  the  defendant  is  to  be  punished  now  solely  in  consequence 
of  his  second  offense.  The  fact  of  the  former  conviction  is  an  ele- 
ment merely  in  determining  the  criminality  of  the  second  offense. 
People  V.  Sickles,  26  App.  Div.  470,  50  N.  Y.  Supp.  377;  Id.,  156 
N.  Y.  541,  51  N.  E.  288;  People  ex  rel.  Cosgrifl  v.  Craig,  supra. 
The  Legislature  of  this  state  has  said  that  one  who  commits  a  crime 
after  having  been  convicted  of  another  crime  is  a  greater  offender 
than  as  though  he  had  not  previously  been  convicted,  and  the  punish- 
ment inflicted  is  solely  for  the  second  offense  to  which  a  greater  de- 
gree of  criminality  is  thus  attached.  That  degree  of  criminality  is  not 
at  all  lessened  by  the  fact  of  a  pardon  which  assumes  his  guilt,  remits 
the  punishment,  and  affords  him  an  opportunity  to  become  a  law- 
abiding  citizen.  It  was  solely  within  the  province  of  the  Legislature 
to  attach  such  {greater  criminality  to  the  second  offense  from  tlie  mere 
fact  of  a  conviction  for  a  first,  and  the  executive  by  the  exercise  of 
the  pardoning  power  could  no  more  interfere  with  that  exercise  of 
legislative  power  than  the  Legislature  could  interfere  with  the  power 
to  pardon. 

The  judgment  of  conviction  should  be  affirmed. 

INGRAHAM,  P.  J.,  and  McLAUGHLIN  and  DOWLING,  JJ., 
concur. 

LAUGIILIN,  J.  (concurring).  I  am  of  opinion  that,  if  the  defend- 
ant h.ad  received  a  full  unlimited  pardon  for  the  former  offense,  it 
would  have  constituted  an  invulnerable  shield  against  a  subsequent 
conviction  for  a  felony  as  a  "secmid  offense"  pursuant  to  the  provi- 
sions of  section  1941  of  the  Penal  Law,  which  requires  a  longer 
sentence  in  such  cases,  because  that  statute  presupposes  not  merely  a 
former  formal  conviction,  which  may  have  been  vacated  or  reversed, 
but  which  stands  unaffected,  whereas  such  a  pardon  obliterates  ,c:nilt 
and  is  equivalent  to  a  verdict  of  not  guilty  i^l  Bishop's  New  Criminal 
Law,  §  919;  Edwards  v.  Commonwealth,  78  Va.  39,  49  Am.  Rep.  377 ; 
Ex  parte  Hunt,  10  Ark.  2S4;  People  ex  rel.  Forsyth  v.  Court  of  Gen- 
eral Sessions,  141  N.  Y.  288,  295,  36  N.  E.  386,  23  L.  R.  A.  856; 
Knote  V.  U.  S.,  95  U.  S.  140,  24  L.  Kd.  442;  Ex  parte  A.  H.  Gar- 
land, 4  Wall.  360.  18  L.  Ed.  MM-  Osborn  v.  U.  S..  01  U.  S.  478. 
23  L.  Ed.  388;  U.  S.  v.  Klein,  13  Wall.  128,  20  U  Ed.  519);  but 
the  pardon  proved  by  the  defendant  was  granted  after  he  completely 
served  his  sentence,  and  is  expressly  limited  to  restoring  his  citizen* 
ship,  and  therefore  the  conviction  remains  unaffected* 

>  64  N.  B.  m. 
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BUBOHHANN  r.  McDEBMOTT  «t  aL 

<Siipnme  Ooart;  Appellate  DtTisUm,  First  Department  January^  8»  1:913.> 

PUPETuiTn:s  <§  0*) — Suspension  of  Power  of  Alienation. 

An  agreemeut  between  owners  ot  real  estate  tbat  none  ot  tbem  would 
■ne  for  partition  wldioot  tlie  consent  of  the  othen  does  not  suspend  the 
power  of  alienation,  and  If?  a  good  defense  to  an  action  to  partition ;  the 
power  only  being  suspended  when  tbere  arc  no  persons  in  being  by 
whom  an  absolute  fee  in  possession  can  be  conveyed. 

[Ed.  Note.— For  other  cases,  see  Perpetuities,  Cent  Dig.  H  4r^l, 
63»  66;  Dec.  Dig.  f  6.*] 

Appeal  from  Special  Term,  New  York  G^unty. 

Action  by  Amelia  Buschmami  against  Mamie  H.  McDermott  and 
others.  From  an  order  granting  judgment  On  the  pleadings,  the  de- 
fendant McDermott  appeals.  Reversed. 

See,  also,  138  N.  Y.  Supp.  1109. 

Anfued  before  INGRAHAM,  P.  T.,  and  McLAUGHUN, 
CLARKE,  SCOTT,  and  DOWLING,  JJ. 

J.  Henry  Esser,  of  Mt.  Vernon,  for  appellant. 
Edward  MicMing,  of  New  York  City,  for  respondent 

McLAUGIILIN,  J.  This  appeal  is  from  an  order  granting  plain- 
tiff's motion  for  judgment  on  the  pleadings.  The  action  is  to  partition 
certain  real  estate.  All  of  the  defendants  defaulted  in  pleading  ex- 
cept the  appellant,  who  interposed  an  answer  in  whidi  she  admitted 
all  of  the  allegations  of  the  complaint  and  set  up  as  an  affirmative  de- 
fense that  all  of  the  owners  of  the  real  estate  in  question  had,  prior 
to  the  commencement  of  the  action,  apfreed,  each  with  the  other,  in 
consideration  of  mutual  covenants,  that  they,  or  either  of  them,  would 
not  at  any  time  bring  or  prosecute  an  action  in  equity  for  the  partition 
of  such  real  estate  in  any  court  without  the  consent  of  all  the  parties 
to  the  agreement,  but  would  hold  and  continue  to  hold  the  property 
as  tenants  in  conmion  until  such  time  as  a  private  sale  thereof  could 
be  made  without  loss  upon  the  original  investment,  or  at  such  lesser 
figure  as  should  be  agreed  to.  The  learned  justice  sitting  at  Special 
Term  held  that  the  agreement  did  not  constitute  a  defense,  for  the 
reason,  as  appears  from  his  opinion,  if  such  effect  be  given  to  it,  it 
would  suspend  the  power  of  alienation  for  a  period  "not  dependent 
upon  lives  in  being." 

I  am  of  the  opinion  that  the  agreement,  as  pleaded,  is  not  suscepti- 
ble of  this  construction,  and  that  it  constitutes  a  good  defense  to 
the  action.  Under  its  terms  the  three  parties  to  it,  the  owners  of  the 
property,  can  at  any  time  they  see  fit  convey  the  title.  The  power 
of  alienation  is  only  suspended  when  there  are  no  persons  in  being 
by  whom  an  absolute  fee  in  possession  can  be  conveyed.  As  was 
said  by  Judge  Vann,  in  Williams  v.  Montgomery,  148  N.  Y.  519,  43 
N.  K.  57: 

"The  test  of  aUenabllity  of  real  or  personal  property  is  tbat  there  are 
persons  In  being  who  can  give  a  perfect  title.   •   •   •   Where  there  are 
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tlTlng  ptrtles  who  hare  unitedly  tbe,  entire  right  of  ownership,  the  statate 
has  no  application.  •  •  •  The  ownership  Is  absolute,  whetlicr  the  power 
to  sell  resides  in  one  individual  or  in  several.  If  there  is  a  present  right 
to  dispose  of  Che  entire  Interest,  even  if  its  exercise  depends  upon  the  con« 

sent  of  innny  persons,  thoro  Is  no  unlawful  sufspension  of  the  power  ot  alitfH 
ation.   The  ownership,  although  divided,  continues  absolute.** 

Here,  as  said,  the  three  owners  can  sell  at  any  time  they  sec  fit. 
All  they  have  to  do  is  to  agree  upon  the  price.  Not  only  this,  but  the 
death  of  any  one  of  the  parties  would  terminate  the  agreement,  when 
a  sale  or  partition  could  be  had.  Agreements  among  owners  of  real 
estate  not  to  bring  an  action  to  partition  during  a  certain  time  are 
not  uncommon,  and  where  such  an  agreement  is  made  it  is  a  good 
defense  to  an  action  to  partition.  Brown  v.  Coddington,  72  Hun,  147, 
25  N.  Y.  Supj).  649;  Ogilby  v.  Hickok,  144  App.  Div.  61,  128  N.  Y. 
Supp.  860;  amrmed  202  N.  Y.  614,  96  N.  E.  1123;  Martin  v.  Mar- 
tin, 170  111.  639,  48  N.  E.  924,  62  Am.  St  Rep.  411 ;  Eberts  v.  Fisher, 
54  Mich.  294,  20  N.  W.  80;  Am.  &  Eng.  £nc  of  Uw  (2d  Ed.)  vol. 
21,  p.  1158,  and  cases  cited. 

It  follows  that  the  court  erred  in  granting  judgment,  and  for  that 
reason  the  order  appealed  from  must  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  for  judgment  denied,  with  $10  costs. 
All  concur. 


BOOTH  T.  A.  FBLDMAN  CONST.  GO.  . 

(Supreme  Court,  Appellate  Term,  First  Deportment  January  IS,  19180 

OoiPOBATioNS  (i  522*) — Judgment — rRocEss  to  Suppobt — Service. 

Service  of  summons  upon  an  agent  of  a  corporation,  the  agent  being 
the  sole  defendant  named,  not  shown  to  be  an  officer  of  the  company, 
nor  to  have  authority  to  consent  to  an  amendment  of  summons  by  uam- 
tng  the  company  as  defendant,  was  not  effective  to  bring  the  company 
Into  court,  so  that  a  judgment  rendered  against  it  must  be  reversed. 

[Ed.  Note.— For  other  casM,  we  Oorponitloii8»  Cent  Dig.  U  2085,  2009- 
2U8;  Dee.  Dig.  1522.*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict 

Action  by  Ernest  Booth  apainst  the  A.  Feldman  Construction  Com- 
pany. From  a  judgment  of  the  Municipal  Court  of  the  City  of  New 
York  in  favor  of  plaintiil,  defendant  appeals.  Reversed,  and  com- 
plaint dismissed. 

Argued  November  term,  1912,  before  LEHMAN  and  PAGE,  JJ. 

Benjamin  Berger,  of  New  York  City,  for  appellant. 
R.  Lawlor,  of  New  York  City,  for  respondent 

PER  CURIAM.  This  action  to  recover  the  value  of  services  ren- 
dered was  commenced  by  the  service  of  the  summons  upon  one  Annie 
Feldman,  the  sole  defendant  named  therein.  On  the  trial  it  appeared 
that  the  plaintiti'  had  been  employed  by  Mrs.  Feldman,  but  that  she 
was  acting  as  agent  for  the  Feldman  Construction  Company,  where- 
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upon  the  court  ordered  the  snmmoiis  to  be  amended  by  naming  that 
company  as  defendant.  There  was  no  evidence  that  Mrs.  Feldman 
was  an  officer  of  the  company,  or  had  any  authority  to  consent  to- 
such  amendment.  The  trial  proceeded,  and  resulted  in  a  judgment  in 
favor  of  the  plaintiff  and  against  the  Feldman  Construction  Company^ 
which  had  not  been  served,  nor  had  it  appeared  in  the  action.  Sub- 
sequently, on  plaintiff's  motion,  without  notice,  an  order  was  entered 
changing  the  name  of  the  defendant  so  substituted  to  A.  Feldman  Con- 
struction Company. 

The  defendant  corporation  never  having  been  served  or  brought 
into  court  in  any  manner,  the  judgment  must  be  reversed,  with  costs, 
and  the  complaint  dismissed,  with  costs. 


!MILLKR  V.  FETTERS  et  a!. 
(Supreme  rourt.  Appt-liate  Term.  First  Department.    January  13,*  1913.) 

JUDO>i£NT  (§  Ittl*) — OpENIXO  DEFAULT — SUFFICIENCY  OF  SnOWIJIO. 

Defendant's  motion  to  open  a  default  should  have  been  granted,  where 
bis  affidavits,  if  true,  showed  that  be  probably  had  a  meritorious  de- 
fense, though  his  proposed  answer  was  improperly  verified. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  ||  317,  318;  Dec 

iMc  i  lei.*]  ' 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Samuel  Miller  against  Frank  Fetters,  impleaded  with  an- 
other. From  an  order  denying  motion  to  open  default,  defendant  Fet- 
ters appeals.   Reversed,  and  motion  granted,  upon  condition. 

Argued  January  term,  1913,  before  SMBURY,  LEHMAN,  and 
PAGE,  JJ. 

Harry  Cook  (Nathan  April,  of  New  York  City,  of  counsel),  for  ap- 
pellant. 

Kaihaniel  Tonkin,  of  New  York  City,  for  respondent. 

FER  CURIAM.  The  defendant  appeals  from  an  order  denying  his 
motion  to  open  his  default  The  justice  at  Special  Term  seems  to 
have  found  that  the  papers  showed  a  sufficient  excuse  for  tlie  default, 
but  denied  the  motion,  with  leave  to  renew,  on  tlie  fjround  that  the 
moving  papers  fail  to  comply  with  Dana  v.  Thaw,  56  -Misc.  Rep.  612, 
107  N.  Y.  Supp.  870.  The  affidavits  show  sufficient  facts  to  enable 
the  court  to  determine  that  the  defendant  has  probably  a  meritorious 
defense,  if  these  facts  be  true.  The  proposed  answer  is  verified  im- 
properly. l)ut  tliat  is  apparently  a  mere  clerical  error.  It  seems  to  us 
that  the  defendant's  default  should  therefore  be  opened,  and  he  be 
permitted  to  serve  a  duly  veritied  answer  upon  proper  terms. 

The  order  should  therefore  be  reversed,  without  costs,  and  the  mo- 
tion granted,  upon  payment  of  taxable  costs,  and  upon  the  defendant 
giving  a  surety  company  bond  for  the  amount  of  the  judgment. 
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ORAIO  ROAOIT. 

(Snprcme  Court.  Appellate  Term,  First  Depurtinont.    Jnnnnry  18»  1913.) 

Px^Aoi.No  (f  323*) — Bill  or  Pabticulabs — Failure  to  JSebvk. 

Where  plaintiff  teUed  to  senre  a  bill  of  partlcnlan  within  the  time 
limited,  after  notice  of  n  motion  for  an  order  precluding  evidence,  plain- 
tiff sliould  luuve  tu  liave  liis  default  opened  and  be  allowed  to  uerve 
his  Mil  of  partlcnlan,  and  the  court,  on  the  bearing  of  the  motion  to 
preclude  the  evidence,  ahould  not  extend  the  time  for  filing  the  blU 
witliout  terms. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  H  976-970;  Dec 
Dig.  i  828.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 
Action  by  Bessie  Craig  against  Stephen  J.  Roach.  From  an  order 
denying  a  motion  to  preclude  the  giving  of  evidence  for  failure  to 

serve  a  bill  of  particulars,  defendant  appeals.    Modified  and  affirmed. 

Argued  January  term,  1913,  before  SEABURY,  LEHMAN,  and 
PAGE,  JJ. 

H.  E.  Lippincott,  of  Xew  York  City,  for  appellant. 
Karlin  &  Busch,  of  New  York  City,  for  respondent. 

PER  CURIAM.  An  order  requiring  the  plaintiff  to  serve  a  bill 
of  particulars  within  five  days  after  the  service  of  a  copy  of  the 

order  with  notice  of  entry  was  entered  in  this  action  on  the  4lh  day 
of  March,  1912,  and  a  copy  thereof  with  notice  of  entry  served  on 
the  plaintiff's  attorneys  on  the  5th  day  of  March,  1912.  Plaintiff's  at- 
torney failed  to  comply  with  this  order,  and  on  November  20,  1912, 
the  defendant  served  a  notice  of  motion,  returnable  November  27, 
1912,  for  an  order  precluding  plaintiff  from  giving  evidence  on  the 
trial  of  this  action  of  the  cansc?  of  action  with  respect  to  which  he 
had  been  ordered  to  serve  a  bill  of  particulars.  On  November  25. 
1912,  the  plaintiff's  attorneys  attempted  to  serve  a  bill  of  particulars; 
but  the  defendant's  attoniey  refused  to  accept  it,  and  it  was  thereupon 
mailed  to  the  defendant's  attorney's  address.  On  the  return  day  of 
the  motion,  plaintiff's  attorneys  presented  an  affidavit  setting  forth  the 
attempted  service  of  the  bill  of  particulars  <^  months  and  15  days  after 
the  same  was  ordered  to  be  served,  irr  opposition  to  the  motion,  and 
asked  that  the  same  be  denied.  He  presented  no  excuse  for  his  de- 
fault, nor  did  he  affirmatively  ask  to  be  relieved  therefrom;  but  the 
court  ordered  that  the  motion  be  denied,  on  condition  that  the  plain- 
tiff serve  the  bill  of  particulars  within  two  days  after  service  of  a 
copy  of  the  order,  otherwise  granted,  without  the  imposition  of  any 
terms. 

We  cannot  approve  of  this  practice.  The  plaintiff's  atfnrneys  had 
failed  to  obey  the  order  of  the  court,  and  the  order  precluding  his 
testimony  followed  as  of  course.  Smith  v.  Bradstreet  Co.,  134  App. 
Div.  567,  119  N.  Y.  Supp.  487.  The  plaintiff's  attorneys  should  have 
moved  to  have  his  default  opened  and  to  be  allowed  to  serve  his  bill 
•ot  pfluticulars,  which  relief  could  have  been  granted  upon  proper  terms. 

•fl^sr  ottar  eaMt  m  Mm*  topic  a  I  mnma  la  Dee.  ft  Aai.  DIge.  IMT  to  dat^  ft  Rop'r  bidexoe 


Digitized  by  Google 


318 


3(89  NBW  XOBK  SUPPLEMENT 


(Sup.  CL 


The  order  granted  herein  puts  a  premium  upon  disobedience  of  court 
orders  and  penalizes  the  diligent  suitor. 

The  order  will  be  modified,  by  directing  the  plaintiff  to  pay  $10 

costs  at  the  time  he  serves  the  bill  of  particuhr?,  and,  as  modified,  af- 
firmed, with  $10  costs  and  disburseipents  of  this  appeal  to  tlie  appel- 
lant 


(TB  IflBC;  Bep.  84.) 

BENJAMIN  et  at      BB0WN8TEIN  et  aL 

(Samreme  Ooort,  Appellate  Termt  Hirst  Department  Jannarj  18,  1918.) 

1.  Costs  (f  227*) — Oif  Appeax^Amo^rt. 

On  an  appeal  to  the  Appellate  Term  from  nn  order  of  the  City  Court 
at  Special  Term,  granting  or  denying  a  new  trial  on  the  ground  of  newly 
discovered  evidence^  only  HO  costs  and  dlsbnisemsiitB  are  aUoived,  and 
di'^btirRpments  aie  not  taxable^  unless  specified  In  tbe  order  of  the  Ap- 
pellate Term. 

[Ed.  NotSk— For  other  cases,  see  Costs,  Cent  Dig.  |  847 ;  Dec.  Dig.  f 
227.*] 

2.  COSIS  (i  2fi4*) — On  Appeal — Omission  from  Order — Resettlement. 

Where  an  allowance  of  costs  and  disbursements  was  by  an  over- 
slgtat  omitted  from  the  order  of  the  Appelate  Term  afllrmlng  an  order 
of  the  dty  Court  grnntinR  n  new  trial  oii  the  ground  of  newly  discovered 
evidence,  a  motion  to  resctttle  the  order  to  include  such  costs  and  dis- 
bnrsements  will  be  oitartslned. 

[Ed.  Note.^For  Other  cassfl^  see  Cost*,  Cent  Dlff.  If  1001-1006;  Dee. 
Dig.  i  2G4.*] 

Appeal  from  City  Court  of  New  York,  Spedal  Term. 

Action  by  Ephraim  Benjamin  and  another,  copartners  trading  as 
Benjamin  Bros.,  against  Daniel  J.  Brownstein  and  others,  individually 
and  as  copartners  trading  as  Brownstein,  Newmark  &  Louis.  From 
an  order  denying  a  motion  to  strike  out  certain  items  from  a  bill  of 
.costs  taxed  by  plaintiffs,  defendants  appeal.  Reversed,  and  motion 
granted. 

See,  also,  137  N.  Y.  Supp.  1111;  138  N.  Y.  Supp.  1107. 

Argued  January  term,  1913,  before  S£A£URY,  LEHMAN,  and 

PAGE,  JJ. 

David  Bernstein,  of  New  York  City,  for  appellants. 

Morris  &  Samuel  Meyers,  of  New  York  City,  for  respondents. 

PER  CURIAM.  [1]  Upon  an  appeal  to  this  court  from  an  order 
made  at  a  Special  Term  of  the  City  Court  granting  or  denying  a  mo- 
tion for  a  new  trial  upon  the  ground  of  newly  discovered  evidence, 
only  $10  costs  and  disbursements  are  allowable.  Brennan  v.  Joline, 
70  Misc.  Rep.  537,  127  N.  Y.  Supp.  676.  Disbursements  arc  not  tax- 
able, unless  so  specified  in  the  order.  Wilson  v.  Lange  (Sup.)  84  N. 
Y.  Supp.  519. 

[2]  The  omission  in  the  order  of  this  court  to  crant  the  plaintiffs 

$10  costs  and  disbursements  upon  the  affirmance  of  the  order  granting 
a  new  trial  in  the  City  Court  upon  the  ground  of  newly  discovered 
evidence  was  evidently  an  oversight,  and  the  plaintiffs  should  have 
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applied  for  a  resettlement  of  the  order.  Unless  the  defendants  will 
stipulate  that  the  plaintiffs  may  tax  $10  costs  and  their  disbursements, 
a  motion  to  resettle  the  order  will  be  entertained.  As  the  case  now 
stands,  however,  the  order  appealed  from  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  item  of  $20  before  argument,  $40 
for  argument,  and  $48.38  disbursements,  stricken  /rem  the  bUl  of 
costs  allowed  in  the  lower  court  as  appeal  costs,  etc. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
granted. 


JAOOBSON  el  aL     BBLINO  BREWING  00. 
(Supreme  Court,  Appellate  DItIsIod,  Second  Department  Jannaxr  10,  ISIS.) 

Apnu£  AHD  Snoa  (f  1002*) — Pnrmiioa— OoirtgLumvawBw. 

A  verdict  on  conflictli^  evidence  will  not  be  disturbed  on  appeal. 
[Ed.  Note— For  other  caMB,  Me  Appeal  and  Bnor,  GenL  Dig.  H  8836- 

3937 ;  Dec.  Dig.  i  1002.«] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Peter  Jacobson  and  others  against  the  Ebling  Brewing 
Company.  From  a  judgment  for  plaintiffs,  and  an  order  denying  a 
motion  for  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

Norbert  Blank,  of  New  York  City,  for  appellant. 
J.  D.  O'Connor,  of  Yonkers,  for  respondents. 

WOODWARD,  J.  The  plaintiff  brings  this  action  to  recover  $213.- 
50  for  extra  work,  performed  under  mt  terms  of  a  written  contract 
upon  the  order  of  the  architect  employed  by  the  defendant.  The  con- 
tract provided  for  the  performance  of  certain  work  and  the  furnish- 
ing of  certain  materials,  according  to  the  plans  and  specifications  fur- 
nished by  the  architect,  for  the  sum  of  $1,650,  and  it  was  provided 
that  there  should  be  no  extra  claims,  except  for  work  performed  un- 
der written  orders  of  the  architect,  and  it  is  not  disfnited  here  that 
the  plaintiff  did  secure  a  written  order  from  the  architect,  in  accord 
with  the  provisions  of  the  contract;  but  it  is  urged  that  this  extra 
work  was  not  necessary,  and  that  the  architect  was  without  auhority 
to  make  the  written  order,  the  original  contract  having  been  completed 
before  the  extra  work  was  undertaken. 

It  was  the  contention  of  the  plaintiff  that  tiiis  extra  work  was  per- 
formed in  good  faith  under  the  written  order  of  the  architect,  and 
there  is  no  dispute  that  the  work  was  in  fact  performed.  The  plain- 
tiff produced  evidence  to  show  that  the  defendant's  aj^cnt  was  ap- 
proached in  reference  to  the  proposed  changes,  and  that  he  refused  to 
authorize  them,  declaring  that  it  was  up  to  the  architect  to  determine 
such  questions,  and  that  Siereupon  the  architect  gave  the  order  in  ques- 
tion. The  defendant's  agent  took  the  stand,  and  denied  that  he  had 
given  any  authority  whatever  to  the  architect,  hut  insisted,  on  the 

•Ite  eUMT  CMW  aM  Mm  lopte  a  I  MUMasB  la  Dm.  a  Am.  DJgi.  isn  to  data,  a  Bep'r  ladtsM 


Digitized  by  Google 


320 


180  NBW  TO&K  8UPPLBUBNT 


(Sup.  Ct» 


contrary,  that  he  had  said  that  no  new  work  should  be  undertaken, 
except  upon  a  written  contract  with  the  defendant.  This  was  the  prin- 
cipal issue  submitted  to  the  jury,  in  a  charge  to  which  no  exception  was 
taken,  and  the  jury  has  found  m  favor  of  the  plaintitls,  and  we  arc  of 
the  opinion  that  the  evidence  is  sufficient  to  justify  the  inference  that 
the  defendant's  agent  authorized  the  architect  to  determine  upon  the 
necessity  of  the  alterations  which  were  made,  and  that  the  defendant 
is  liable. 

It  was  also  urged  that  the  plaintilY  had  waived  his  right  to  recover 
by  certain  receipts  which  he  gave  at  the  time  of  receiving  the  final  pay- 
ments upon  the  original  contract;  but  there  was  evidence  that  tiie 
plaintiff  refused  to  sign  the  papers  proposed  by  the  defendant  if  it 
was  understood  to  include  the  payment  for  the  extra  work,  and  that 
he  was  assured  that  it  only  related  lo  the  contract,  and,  while  this 
was  disputed,  the  jury  has  found  with  the  plaintiff,  and  the  judgment 
ought  not  to  be  disturbed.  The  defendant  acquiesced  in  the  law  of 
the  case  as  presented  by  the  court,  and,  the  jury  having  found  the  facts 
with  the  plaintiff,  it  would  seem  that  there  ought  to  be  an  end  of  the 
controversy. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.  All  concur. 


FREDERICK  v.  OLIVER  &  BURR. 

(.Sui)roino  Court,  Appellate  Division,  Tiiird  Departiueut.    December  80,  1912.) 

L  TuiAL  (I  14*)— CALEif p A1I8  "STBnnwo  Cause  raox  Calbiioa*— Ruxas  or 

Court. 

Where  a  plaintiflT  fails,  ns  anthorbsed  by  a  nile  of  court,  to  riiow  reiison 

why  the  case,  which  luis  Im  ou  on  the  enlondar  for  several  years,  should 
be  euutluued  thereon,  and  liie  case  is  htiickeu,  he  uiustt  to  have  the  eai>e 
restored,  satisfy  the  eonrt  that  the  case  is  a  live  one  and  likely  to  be 
tried. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent.  Dlff.  §  33;  Dee.  Dig.  §  11.*] 

2.  Trial  (§  14*) — Calendabs— Sibikixg  Cause  fbom  Calendab — Uulbs  or 
Court. 

Code  Civ.  Proc.  5  977.  provldlnpr  that  a  case  put  on  the  calendar  must 
remain  thereon  until  disposed  of,  means  tliat  a  case  shall  continue  on  the 
ealendar  as  tmfintshed  tmslnesn  until  the  conrt  for  good  renson  otherwise 
disposes  of  It;  and  under  .section  S22,  .nUhMrizin^  the  conrt  in  its  disiMo- 
tlon  to  dismiss  the  complaint  for  unreasonable  neglect  to  proceed  with 
the  case,  the  court  may  on  Its  own  motion  and  on  proper  notice  rtrlke 
tiwn  the  calendar  any  case  which  in  its  .Indement  Is  not  a  Uto  OOe  and 
Is  on  the  calendar  for  an  unreasonable  time. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent  Dig.  $  33;  Dec.  Dig.  §  l-*.*] 
Appeal  from  Special  Term,  Alhany  County. 

Action  by  Charles  F.  Frederick  aj^ainst  Oliver  &  Burr.  From  an 
order  refusing  to  restore  the  case  to  the  general  calendar,  plainlift'  ap- 
peals. Aftirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  BETTS,  HOUGH- 
TON,  and  LYON,  JJ.  
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Edwin  W.  Sanford,  of  Albany  (William  £.  Woollard,  of  Albany, 

of  counsel),  for  appellant. 

Herrick  &  Herrick,  of  Albany,  for  respondent 

JOHN  M.  KELLOGG,  J.  [1]  The  case  was  duly  placed  upon  the 
general  calendar  of  the  court  in  Albany  county,  and  noticed  for  trial 
at  the  September,  1908,  term,  and  on  May  8,  1912,  the  court  made  an 
order  reciting  that  pursuant  to  an  order  to  show  cause  under  rule  16, 
no  cause  having  been  shown,  the  case  was  stricken  from  the  calendar, 
and  the  attorneys  were  informed  that  it  would  not  be  restored  by  the 
clerk,  except  on  the  order  of  the  court  Rule  16,  printed  in  the  cal- 
endaris  of  the  Albany  Trial  Terms,  provides,  in  substance,  that  the 
court  may  make  an  order  at  the  opening-  of  the  term  directing  the 
clerk  to  mail  to  each  attorney  whose  name  appears  as  attorney  in  a 
cause  on  the  calendar  which  has  been  at  issue  for  more  than  two 
years  an  order  to  show  cause,  returnable  at  the  opening  of  the  court 
on  the  second  Monday  of  the  term,  why  such  cause  should  not  be 
stricken  from  the  calendar,  and  such  justice  shall  on  that  day  call 
the  calendar  and  strike  therefrom  all  such  cases,  where  no  reason  is 
shown  for  their  continuance  thereon.  Evidently,  under  this  order  to 
show  cause,  which  we  must  assume  was  properly  served,  the  plaintiff 
had  an  ample  opportunity  to  show  a  reason,  if  there  was  any,  why 
the  case  should  bie  continued  upon  the  calendar.  Not  having  availed 
himself  of  that  opportunity,  it  became  necessary,  in  order  to  have  the 
case  restored  upon  the  calendar,  to  satisfy  the  court  that  it  was  really 
a  live  case,  and  that  there  was  no  substantial  reason  why  it  should 
not  again  appear  upon  the  calendar,  and  give  some  reason  why  it  had 
not  been  tried,  and  why  he  did  not  appear  on  the  order  to  show  cause. 
The  court  very  properly  held  that  the  affidavit  in  this  case  was  insuf- 
ficient to  require  a  reinstatement  of  the  case.  The  court  must  be  sat- 
isfied that  it  is  a  live  case  and  likely  to  be  tried,  and  that  it  is  not 
put  upon  the  calendar  as  a  convenient  resting  place  for  four  years 
more. 

[2]  It  is,  however,  urged  that  under  section  977  of  the  Code  of 
Civil  Procedure  the  case  was  improperly  stricken  from  the  calendar. 
That  section  provides,  in  substance,  that  in  the  county  of  Albany, 
where  a  case  has  been  duly  noticed  and  put  upon  the  calendar,  it  is 
not  necessary  to  serve  a  new  notice  of  trial  or  a  new  note  of  issue 
for  a  succeeding  term,  "and  the  action  must  remain  on  the  calendar 
until  it  is  disposed  of."  Clearly  this  does  not  mean  until  it  is  tried: 
for,  if  that  were  its  meaning,  a  calendar  would  be  of  no  practical 
value  to  the  court,  the  attorneys,  or  suitors,  and  would  furnish  no 
indication  of  what  business  is  to  come  before  the  court  for  trial.  This 
section  evidently  means  until  the  case  is  disposed  of  in  some  way 
by  the  court.  It  does  not  deprive  the  court  of  its  reasonable  control 
over  its  own  calendar  practice.  This  case,  as  a  case  on  the  calendar 
for  trial,  was  disposed  of  by  the  order  striking  it  from  the  calendar. 
The  section,  I  think,  fairly  means  that  the  case  shall  continue  on  the 
calendar  as  unfinished  business  until  the  court,  for  good  and  sufficient 
reason,  otherwise  disposes  of  it   Under  section  822  of  the  Code  of 
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Civil  Procedure  the  court  may  in  its  discretion  dismiss  the  complaint, 
where  the  plainiitt  unreasonably  neglects  to  proceed  with  the  case. 
But  the  right  to  free  the  calendat»  of  the  court  of  a  stale  case  does 
not  necessarily  depend  upon  the  action  of  the  defendant  under  this 
section.  The  court  may  take  the  matter  in  its  own  hand,  and  upon 
proper  notice  strike  from  the  calendar  any  case  which  in  its  judgment 
is  not  a  live  case  and  is  found  upon  the  calendar  for  an  unreasonable 
time. 

The  order  appealed  from  is  therefore  affirmed,  with  costs,  with  the 
right  to  the  appellant  to  make  such  further  motion  for  the  restoration 
of  the  case  as  he  may  be  advised.  All  concur. 


BUFFALO  COMMERCIAL  BANK  v.  NICE  et  al. 
(Snprane  Court,  Special  Term,  Brto  CSouatgr.   Aogiut,  1912.) 
Judgment  (§  326*)— AianDMBNT  ARO  CoBaBonon  or  Bmobm— Butbt  of 

JUDOXXNT. 

Under  the  court's  iDtaerent  power  orer  Its  own  reeorde,  and  authority 

to  relieve  from  Judgments  taken  or  entered  through  mistake.  Inadver- 
tence, or  excusable  neglect,  and  on  good  and  sufficient  reasons  to  make 
proper  axDendments  to  the  foTtherance  of  Jimtlce,  the  8ti]»reme  Court 
was  authorized  to  amend  n  Judfiment  nunc  pro  tinic,  so  as  to  have  the 
caption  read  "Supreme  Court,  County  of  Erie,"  instead  of  "County  Court, 
County  of  Erie." 

[Ed.  Note.— ITor  other  eaiee,  eee  Judgment,  Cent  Dig.  1  628;  Dee. 
Dig.  i  326.*] 

Action  by  the  Buffalo  G>mmerctal  Bank  against  John  h,  Nice  and 
another.  Demurrer  to  complaint  overruled,  with  leave  to  answer  with- 
in 20  days  upon  payment  of  costs. 

Appeal  dismissed,  138  N.  Y.  Supp.  1109. 

Thomas  C.  Burke,  of  Buffalo,  for  plaintiff. 

Augustus  Thibaudcau,  of  Niagara  Falls,  for  defendants. 

WHEELER,  J.  The  complaint  declares  upon  a  judgment  alleged 

to  have  been  recovered  by  the  plaintiff  against  the  same  defendants 
in  the  Supreme  Court,  upon  the  defendants'  default  on  the  7th  day 
of  February,  1902.  The  validity  of  the  judgment  sued  on  turns  upon 
the  power  of  this  court,  by  order,  to  amend  and  correct  the  judgment 
then  entered ;  the  plaintiff's  attorney  having,  hy  inadvertence  entered 
the  judgment  in  the  "County  Court,"  instcarl  of  in  the  Supreme  Court, 
and  the  Supreme  Court,  at  Special  Term,  by  an  order  dated  January 
10,  1910,  directed  that  the  judgment  so  entered  be  amended  nunc  pro 
tunc  as  of  the  7th  of  February,  1902,  so  as  to  have  the  caption  read, 
"Supreme  Court,  County  of  Erie,"  instead  of  "County  Court,  County 
of  Erie." 

In  support  of  the  demurrer,  the  defendants'  counsel  contends  the 

court  had  no  power  or  authority  to  order  the  amendment  made,  and 
the  judj^ment  was  therefore  a  nullity,  for  the  reason  that  by  virtue  of 
sections  724,  1282.  and  1290  of  the  Code  of  Civil  Procedure,  the  mo- 
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tion  to  amend  was  not  made  within  one  year,  nor  even  within  two 
years  after  the  filing  of  the  judgment  roll.  It  is  now.  however,  def- 
initely settled  by  the  decision  of  the  highest  court  of  this  state  that  the 
court  has  inherent  power  over  its  own  records,  and  full  authority  to 
relieve  from  judgments  taken  or  entered  tiirough  mistake,  inad- 
vertence, or  excusable  neglect,  and  for  good  and  sufficient  reasons  may 
make  proper  amendments  in  the  furtherance  of  justice.  Clark  v.  Sco- 
vill,  198  N.  Y.  279,  91  N.  E.  800,  and  cases  cited.  See,  also.  Bohlen 
V.  M.  E.  Ry.  Co.,  121  N.  Y.  546^550.  24  N.  E.  932.  It  did  not  exceed 
its  authority  in  the  case  of  the  judgment  sued  on. 

For  these  reasons,  the  demurrer  must  be  overruled,  with  costs,  with 
the  privily  of  answering  within  20  days  upon  the  payment  of  such 
costs.  Let  a  decision  be  prepared  accordingly. 

So  ordered 


COLE  V.  LUTZ  &  SIIEINKMAN. 
(Supreme  COnrt,  Appellate  Term,  First  Departmeot  Janaaxy  16,  1913.) 

AWKAL  AND  EUUOB   f§  1171*)—DmtBMl  NATION — REVEBSAL. 

On  appeal  from  a  Judgment  for  proflta  on  a  contract,  where  it  appeared 
that  plaintifTs  profits  were  necessarily  reduced  because  of  tbe  subcon- 
tractor's i>oor  work,  a  judgment  which  did  not  make  that  reduction  most 
be  reversed,  and  the  cause  remanded,  where  tbe  amount  of  the  low  does 
not  appear  upon  the  record. 

IE4.  Nota^lVir  otiier  casei,  tee  Appeal  and  Bzior,  Oent  Dl^  U  4Dil^ 
4BB^l  Dm:  Dig.  I'UTl;*  Damages,  Gent  Dig.  U  ie-18.) 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  hy  Frank  L.  Cole  against  Lntz  &  Shdnkman.  From  a  judg- 
ment for  plaintiff,  and  an  order  denying  its  motion  for  new  trial  and 
to  set  aside  the  verdict  or  reduce  the  amount  thereof,  defendant  ap- 
peals.  Reversed  and  remanded. 

Argued  November  term,  1912,  before  LEHMAN  and  PAGE,  JJ. 

Rasquin  &  Rasquin,  of  New  York  City,  for  appellant. 
Smith  &  Bowman,  of  New  York  City  (Harold  H.  Bowman,  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  Upon  the  record  presented  for  our  consideration, 
it  appears  that  the  plaintiff  wa^  entitled  to  all  the  profits  made  hy  the 
defendant  above  an  agreed  amount.  When  the  plaintiff  consented  to 
the  substitution  of  a  new  subcontractor  in  place  of  Gazley  Bros.,  he 
was  still  entitled  to  thc^c  profits,  and  the  promise  on  the  part  of  the 
defendant  to  pay  him  the  1  cent  per  thousand,  which  they  saved  on 
the  contract  price,  as  a  substitute  for  Gazley  Bros.'  promise  to  pay 
1^  cents  per  thousand  as  a  commission,  was  therefore  a  vdid  prom- 
ise. Inasmuch,  however,  as  the  plaintiff  procured  the  contract  with 
Gazley  Bros,  for  his  own  benefit,  the  loss  sustained  by  Gazley  Bros.* 
imperfect  work  necessarily  reduced  the  profits  to  which  he  would  be 
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entitled  for  his  commissions,  and  must  be  offset.  As  the  amount  of 
this  loss  does  not  appear  from  the  record,  a  new  trial  must  be  had. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  lo  appellant 
to  abide  the  event. 


KENNY  V.  rilYFE. 
(Sopreme  Court,  Appellate  Term,  First  Deportment  January  18,  1913.) 

Pmadino  (§  52*) — Complaint — Several  Causes  of  Action. 

The  tliird  paragraph  of  the  complaint  in  slander  alleged  upon  informa- 
tlon  and  bellrf  tbat  on  or  aboat  Jane  16,  1912.  the  premises  In  qneBtion 
were  broken  Into  and  certain  personalty  stolen  therefrom.  The  fourth 
paragraph  alleged  upon  information  and  belief  that  at  divers  times  be- 
tween Mid  date  and  October  lat  defendant,  intoidlng  to  Injure  plaintiff 
and  to  cause  It  to  be  believed  that  he  had  broken  Into  the  premises  and 
stolen  said  property  therefrom,  in  the  presence  and  hearing  of  others 
nmlldoiisly  spoke  the  following  false  and  defamatory  words:  "My  milk- 
man,  K.  (meaning  plaintiff).  Is  the  person  who  broke  into  and  robbed  my 
house" — ^meaning  the  premises  referred  to.  Heldp  that  the  paragraphs 
stated  distinct  causes  of  action,  so  tbat  tbey  sbould  bare  Jl)een  separately 
stated  and  numbered. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  i  113;  Dec  Dig. 
i  52.-»l 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  John  Kenny  against  Edith  Phyfe.  From  an  order  deny- 
ing defendant's  motion  to  require  plaintiff  to  separately  state  and  num- 
ber the  causes  of  action  alleged  in  the  complaint,  and  to  make  it  more 
definite,  defendant  appeals.   Order  reversed,  aiirl  motion  qrranted. 

Argued  January  term,  1913,  before  SEABURY,  LEHMAN,  and 
PAGE,  JJ. 

Hawkins,  Dclaficld  &  Longfellow,  of  New  York  City  (M.  Gr^g 
Latimer,  of  Baltimore,  Md.,  of  counsel),  for  appellant. 
John  R.  Jones,  of  New  York  City,  for  respondent. 

SEABURY,  J.  [1]  The  action  is  for  slander.  The  third  and 
fourth  paragraphs  of  the  complaint  are  as  follows: 

Third.  Upon  Information  and  belief,  that  on  or  about  June  15,  1912,  said 
premises  were  broken  into  and  certain  personal  property  stolen  therefrom. 

Fourth.  Upon  Information  and  belief,  that  at  divers  times  between  said 
date  and  October  1,  1012,  at  Narragaii.sett  Pier,  Ithode  Island^  the  defendant, 
intending  to  injure  the  plaintiff  and  to  cau.sc  it  to  be  believed  that  he  had 
broken  into  said  promises  and  stolen  said  prop(»rt.v  therefrom,  in  the  presence 
and  hearinir  of  divi-rs  iH*rsons.  maliciously  spuko  <'onc('nitnfi  plaintiff  the 
fal.se  and  defamatory  words  following:  "My  milkman,  Kenny  (moaning  plain* 
tiff),  is  the  person  who  broke  Into  and  robbed  my  house"  (meaning  premises 
147  East  Tlilrty-Seventh  street). 

I  think  it  Is  evident  from  a  perusal  of  these  allegations  that  they  set 
forth  several  separate  and  distinct  causes  of  action  and  that  the  mo- 
tion should  have  been  granted. 

Order  reversed,  with  $10  co«;ts  and  disbursements,  and  motion 
granted,  with  $10  costs.  All  concur.- 
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SmTB  r,  NEW  TORKBB  8TAAT8  ZUTDNO. 
(Suprane  Cottrt*  Appdlate  Divisloo,  FInt  DepartmeDt  January  8,  IMS.) 

1.  IdBBL  A2fD  SUklfDIS  (§§  7,  49*)— WOBDS  I/IBKLOTm  PKB  8e— ObMPLAIRT. 

Defendant  published  a  newspaper  article  entitled  ''Caught,"  and  recit- 
ing Umt  post  office  inspectors  bad  made  a  good  find  in  that  they  had  dis- 
covered gold  brick  dealings  which  were  the  worst  since  the  "Burr  Case" ; 
that  they  arrested  plaintiff  and  another,  the  two  probable  heads  of  a 
tanning  company.  The  article  further  charged  that  this  company  was 
incorporated  with  a  $1,500,000  cai)ital ;  that  it  was  without  property,  and 
that  the  stock  was  biMim  fraudulently  sold  for  the  benefit  of  plaintiff  and 
ills  associates.  Plaintiff,  after  setting  out  the  article,  alleged  that  it  was 
•  wholly  false  as  to  him,  except  that  he  was  arrested;  that  he  was  ad- 
mitted to  hail  and  the  charK<'  afterwards  disniisst'd,  without  a  b<»aring; 
that  the  artitdes  were  published  recklessly,  willfully,  wantonly,  maliciuus- 
ly,  and  witbont  any  effort  to  ascertain  the  truth  or  falsity  of  tAie  charges. 
Hehl.  that  the  article  was  libelous  per  se,  and  that  the  complaint  was 
not  demurrable  on  the  ground  that  the  article  was  privileged. 

[£d.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent.  Dig.  U  17- 
T8.  148;  Dec:  Dig.  H  7,  48.*] 

SL  Ijbel  and  Slandkb  (i  42*)— Report  of  Judicial  Proceedings — Statutes. 

Todf-  Civ.  Proc,  {  1907,  provides  that  no  action  can  be  maintained 
against  the  publisher  of  a  newspaper  for  the  publication  of  a  fair  and 
true  report  of  a  judicial  proceeding,  without  proving  actual  malice; 
nnd  section  190S  declares  that  the  prior  section  shall  not  apply  to  a  libel 
contained  in  the  heeding  of  the  report,  or  in  any  other  matter  added  by 
any  person  concerned  in  the  publication,  or  In  the  report  of  anything  said 
or  done,  at  the  time  and  place  of  proceedings,  which  was  not  a  part 
thereof.  IJeld,  that  the  qnalifled  privilege  therein  created  was  limited 
to  a  fair  and  true  report  of  the  Judicial  pcoceedinga,  and  did  not  extend 
to  other  matters  added  thereto. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  U  127- 
129;  Dec.  Dig.  i  42.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  for  libel  by  George  Herbert  Smith  against  the  New  Yorker 
Suau  Zeitting.  From  an  order  (77  Misc.  Rep.  601»  138  N.  Y.  Supp. 
557)  snstauiing  a  demurrer  to  the  complaint,  plaintiff  appeals.  Re- 
versed and  remanded. 

Argued  before  IXGRAHAM,  P.  J.,  and  McLAUGHLlN, 
CL/\RKE.  SCOTT,  and  DOWLING,  JJ. 

Putney,  Twombly  &  Putney,  of  New  York  City  (Edmonds  Putney, 
of  New  York  City,  of  counsel),  for  appellant. 

Amend  &  Amend,  of  New  York  City  (John  £.  Donnelly,  of  New 
York  City,  of  cotuud,  and  Alfred  J.  Amend,  of  New  York  City,  on 
the  brief),  for  respondent 

CLARKE,  J.  [1]  The  complaint  sets  uf)  that  the  defendant  pub- 
lished in  an  edition  of  said  newspaper  dated  July  29,  1911,  an  article 
concerning  this  plaintiff,  which,  translated  into  English,  is  as  follows : 

^'Gangbt   "Poat  Offlce  Inspectors  Bring  Snit  Against  Four  of  the  Head  Mem- 
bers of  the  American  Tanninjj  Co. 

"Post  Office  lnsi>ectors  Kincaid  Jiiul  Booth  made  a  good  find  yesterday  in 
that  they  discovered  '>;old  brick'  dealings  which  show  to  be  the  worst  since 

'For  oUier  cases  sm  Mme  tople  a  |  uvummu  In  D«c.  a  Am.  Dl«s.  1907  to  date.  A  Rep'r  IndexM 
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the  Burr  GSase.    According  to  their  msplclons  that  nnderhaiid  deallDgB 

were  going  on,  Inspectors  arrested  In  the  Annex  of  the  Produce  Exchancre 
*  *  *  also  F.  G.  Caufleld  and  6.  Herbert  Smith,  the  two  probable  heads 
of  the  American  Tanning  Company.  The  four  prisoners  were  brought  before 

the  district  Judge  with  the  charge  that  thoy  had  used  the  mail  for  fraudulent 
purposes  in  connection  with  selling  certain,  coal  and  tanning  shares,  and 
the  judge  pieced  •  •  ^  and  Smith  each  under  $2,500.  and  stated  that 
the  trial  would  take  place  October  2nd.  The  Post  Office  Inspectors  hrin-  the 
heaviest  charge  against  Robinson  or  Raymond  for,  according  to  their  state- 
ments, he  was  the  secretary  and  the  leading  spirit  In  Heniy  N.  Roadi  ft  Co.. 
a  brokerage  firm  which  sold  stocks  for  diCfereut  companies,  most  of  which 
failed,  and  the  stocks  were  ,then  placed  in  nes^er  companies  of  doubtful  char- 
acter. One  of  the  latest  companies  which  Henry  N.  Roach  used  In  this  way 
is  ttie  American  Tannlug  Co..  against  which  the  charge  hns  l»eon  nindo.  It 
was  organized  in  May  or  June,  1U09,  and  incorporated  with  a  capital'  of 
$1,500,000,  consisting  of  150,000  shares  quoted  at  $10  a  share.  Th^  ad- 
vertised extensively  as  having  their  own  tannery  In  Newark,  N.  J.,  equipped 
with  the  newest  and  fastest  known  process.  Both  Inspectors  claim  that  the 
plant  in  Newark,  N.  J.,  is  leased  by  the  month  and  that  the  company  has 
not  dressed  a  single  hide  for  business  purposes.  According  to  the  charge,  the 
company  kept  the  people  'in  the  dark,'  especially  those  with  smaller  interests, 
until  it  went  Into  the  hands  of  the  receivers,  as  with  all  prerious  companies 
with  whom  H.  N.  Roach  &  Co.  had  dealings.  Over  42,000  shares  were  sold 
at  $10  a  piece  and  Roach  &  Oo.  was  to  get  half  of  the  profits  for  material 
and  notices:  the  shareholders,  however,  received  nothing.  The  Inspectors 
estimate  the  earnings  of  the  organizers  at  $4.'?9.000.  Among  the  thousands 
of  sufferers  was  one  woman  confined  to  her  bed  whose  husband  was  an  in- 
valid and  the  son  In  the  last  stages  of  consumption.  In  spite  of  this,  she 
was  persuado<i  to  take  a  mortgage  on  her  hoose  for  f 1,000  and  to  Invest  it 
in  shares  of  the  American  Tanning  Co." 

"IV.  That  said  article  is  wholly  false  as  to  this  plaintiff,  except  that  this 
plaintiff  was  arrested  on  the  2Sth  day  of  July.  1911,  and  was  admitted  to 
ball  in  the  sum  of  $2,500  pending  a  hearing  before  United  States  Commission- 
er Shields.  That  the  complaint  upon  which  plaintlflf  was  arrested  was  there- 
after dismissed  by  said  Commissioner  Shields  upon  motion  of  the  United 
States  District  Attorney  for  the  Southern  District  pf  New  York  without  any 
hearing  ever  having  been  had  thereon,  the  plaintiff  discharged,  and  all  pro- 
ceeding's against  the  plaintiff  terniinatod.  That  ssild  article  was  published 
recklessly,  willfully,  wantonly  and  maliciously,  and  without  any  effort  to 
ascertain  the  truth  or  falsity  of  the  charges  therein  made." 

Defendant  demurred  upon  the  ground  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  learned  Spe- 
cial Term  said,  in  its  opinion: 

"From  the  admissions  by  plaintiff  in  his  complaint  the  article  was  a  re- 
port of  a  Judicial  proceeding,  and  It  appeared  to  be  substantioUy  correct 
It  was  tlierefore  privileged" 

— and  sustained  the  demurrer. 

That  conclusion  is  not  warranted  by  the  record.  It  would  seem  that 
there  is  a  great  deal  stated  in  the  article  which  is  not  the  report  of  a 
judicial  [)rocceding.  It  may  be  that  everything  there  stated  occurred 
in  the  course  of  ilie  judicial  proceeding  referred  to,  but  it  is  not  ap- 
parent upon  tlic  face  of  tlie  complaint.  On  the  contrary,  the  charge 
is  that  the  article  was  wholly  false,  except  that  the  plaintiff  was  ar- 
rested and  admitted  to  bail.  The  complaint  afiirmativdy  states  that 
the  commissioner,  on  the  District  Attorney's  own  motion,  and  without 
a  hearing,  dismissed  the  charge,  discharged  the  plaintiff,  and  ter- 
minated the  proceeding. 


Digitized  by  Google 


Sup.CtO 


SDION  y.  BISBBAUBB 


827 


[I]  The  Code  of  Civil  Procedure  provides  as  follows: 

•*!  1907.  An  action,  clyll  or  criminal,  cannot  be  uiaiutaiued  against  a  re- 
porter, editor,  publisher,  or  proprietor  of  a  newspaper,  for  the  publication 
therein  of  a  fair  and  true  report  of  any  Judicial,  legislative,  or  other  public 
and  official  proceedings,  without  proving  actual  malice  in  making  the  report. 

f  1906.  The  last  section  does  not  apply  to  a  libel,  contained  in  the  heading 
of  the  report ;  or  in  any  other  matter,  added  by  any  i)er!=ion  concerned  In  the 
publication ;  or  in  the  report  of  anything  said  or  done,  at  the  time  and  place 
cC  the  i»iibllc  snd  offldal  pnwiwfllngB,  wliidi  wu  not  a  iiart  thereof.'* 

The  qualified  privilege  therein  provided  for  is  limited  to  a  fair  and 
true  report  of  the  judidal  proceeding,  and  does  not  extend  to  other 
matters  added  thereto. 

"The  articiee  belug  libelous  per  se,  privilege  Is  a  defense  to  be  pleaded  and 
proved,  and  upon  the  defendant  restwl  the  burden  of  showing  that  the  publi- 
cation was  privileged."  Stuart  v.  l^te&a  i^ub.  Co..  63  App.  Div.  407,  82  N.  X. 
Bopp.  401. 

It  follows,  therefore,  that  the  defendant  must  be  put  to  its  answer. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10  costs,  with  leave  to 
the  defendant  to  withdraw  the  demurrer  and  interpose  an  answer, 
upon  payment  of  said  costs  and  within  20  days  after  the  service  of 
the  order  to  be  entered  hereon.  All  concur. 


SIMOX  V.  BIERBAUEll. 
(Supreme  Court,  Appellate  Division,  First  Department    January  8,  1913.) 

1.  Pleading  (§  350*) — Motion  fob  Judgment. 

Where  a  party  moves  for  Judgment  upon  the  pleadings,  the  allegations 
In  bl8  AdverBaty**  pleadlngB  are  to  be  accepted  as  tme  for  tiie  pnrpoeea 

of  the  motion. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  U  1053,  1064. 
1070-1077:  Dec.  Dig.  I  350.*J 

2.  AonoH  H  68*) — Sfuttino  Oavsb  ow  AcnoH. 

Where  ^oods  are  sold  on  Instnllnieiits.  and  nil  Instnllments  are  due, 
the  seller  cannot  maintain  separate  actions  on  the  various  installments. 

[Ed.  Note.— otbar  cues,  see  Aetkm,  Gent  Dig.  SI  649-028;  Dec 
Dig.  I  68.*] 

8.  Judgment  (5  664*) — Conclusiveness — Mattkbs  GouOLUDBD. 

While  a  default  Judgment  is  conclusive  as  to  matters  which  are  neces- 
sarily determined,  a  default  against  defendant  wlio  ooiint«rdalmed  Is  not 
eonclusive  as  to  the  issnes  raised  by  tbe  counterclaim,  where  that  Issue 

was  slmiily  dismissed. 

[Ed.  Note. — For  other  cases,  see  Judgment  Cent  Dig.  |  1165;  Dec. 
Dig.  I  064.*) 

Appeal  from  Special  Term,  New  York  County. 

Actkm  by  Nadian  Simon  against  Bruno  W.  Bierbauer.  From  an  or> 
der  granting  plaintiff's  motion  for  judgment  on  the  pleadings,  defend- 
ant appeals.  Reversed. 

Argued  before  INGRAIIAM.  P.  J.,  and  Mcl^UGHUN,  LAUGH- 
UN,  MILLER,  and  DQWUNG,  JJ.  

"Ite  etter  ASMS  ne  HIM  toplo  A I  mMBsa  la  D«e.  A  Am.  DlBi.  IMV  to  date,  *  Rtp'r  Xad«^ 
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Joseph  A.  Burdeau,  of  Brooklyn,  for  appellant. 
David  L.  Podell,  of  New  York  City,  for  respondent 

McLaughlin,  J.  The  complaint  alleges  that  on  December  21, 
1909,  the  Edinborough  Publishing  Company,  plaintiff's  assignor,  en- 
tered into  a  contract  with  the  defendant,  by  which  it  sold  and  deliv- 
ered to  him  a  set  of  books  at  the  agreed  price  of  $2,400,  of  which 
$130  was  paid  upon  delivery,  and  the  balance  agreed  to  be  paid  in  in- 
stallments of  $130  each  on  the  1st  day  of  each  succeeding  month  until 
the  whole  sum  should  be  paid;  that  die  installments  due  on  the  1st  of 
January  and  February,  1910,  were  paid,  but  those  for  the  four  suc- 
ceeding months  were  not ;  that  plaintiff,  on  June  14.  1910,  brought  an 
action  in  the  City  Court  of  the  city  of  New  York  to  recover  a  judg- 
ment for  such  installments;  ffaat  It  had  a  recovery,  and  the  judgment 
has  since  been. paid.  The  present  action  is  brought  to  recover  the 
balance  of  the  mstallments,  viz.,  $1,490,  with  interest.  Annexed  to 
and  made  a  part  of  the  complaint  are  the  pleadings  in  the  action  in 
the  City  Court,  including  the  contract  there  sued  on.  The  answer  of 
the  defendant  in  the  City  Court,  besides  denying  certain  allegations 
of  the  complaint,  set  up  facts  by  way  of  defense  and  as  a  counter- 
claim for  damages  alleged  to  have  been  sustained,  for  which  judg- 
ment was  demanded.  A  reply  was  served  in  that  action,  which  put  in 
issue  all  of  the  allcs^atioii^;  of  the  counterclaim.  The  defendant  did 
not  appear  at  the  trial  in  the  City  Court  action,  and  the  plaintiff  took 
judgment  for  the  amount  demanded. 

[1,2]  In  the  present  case  the  defendant  interposed  an  answer,  in 
which  he  admitted  the  recovery  of  the  judgment  in  the  City  Court, 
and  alleged :  That  the  contract,  as  pleaded  in  the  complaint,  was  not 
the  one  entered  into  between  the  parties.  That  the  contract  contained 
a  provision : 

"Tbat  in  ease  defendant  failed  to  meet  any  i>ayment  within  sixty  days 
after  the  same  became  dae,  said  falliiiie  would  cause  the  total  unpaid  bal- 
ance of  the  foil  price  of  said  set  of  books  to  become  doe  and  pa^ble.** 

And  that  the  recovery  of  the  judgment  in  the  City  Court,  all  of 
the  installments  under  the  contract  being  due,  was  a  bar  to  the  re- 
covery of  the  installments  here  sued  on.  The  answer  also  set  up,  by 

way  of  countcrrlnim,  substantially  the  same  facts  that  were  pleaded 
as  a  counterclaim  in  the  City  Court  action.  After  issue  had  been 
joined,  the  plaintiff  moved  for  judgment  on  the  pleadings,  on  the 
ground  that  the  judgment  rendered  in  the  City  Court  action  settled  in 
his  favor  all  of  the  issues  sought  to  be  raised  by  the  defendant.  The 
motion  was  granted,  and  defendant  appeals. 

I  think  the  court  erred  in  granting  the  judp^ment.  If  the  contract 
between  the  defendant  and  plaintiff's  assignor  was  as  is  claimed  by  the 
defendant — and  for  the  purposes  of  the  motion  it  had  to  be  accepted 
as  true — then  all  of  the  installments,  at  the  time  the  action  was  com- 
menced in  the  City  Court,  were  due,  and  the  plaintiff  had  to  recover 
ill  of  them,  if  at  all.  He  could  not  recover  four  installments  and 
thereafter  bring  another  action  to  recover  the  others :  and  this  under 
Jie  well-settled  rule  that  a  plaintiff  cannot  split  up  an  existing  cause 
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of  action  by  suing  for  some  installments  and  reserving  for  future  ac- 
tion others,  which  are  already  due.  Kennedy  v.  City  of  New  York, 
196  N.  Y.  19,  89  N.  E.  360,  25  L.  R.  A.  (N.  S.)  847;  Pakas  v.  Hol- 

lingshead.  184  N.  Y.  211,  77  N.  E.  40,  3  L.  R.  A.  (N.  S.)  1042,  112 
Am.  St.  Rep.  601,  6  Ann.  Cas.  60;  Secor  v.  Sturgis,  16  N.  Y.  548; 
Goldberg  v.  Eastern  Brewing  Co.,  136  App.  Div.  692,  121  N.  Y.  Supp. 
465.  Here  was  an  issue  which  had  to  be  disposed  of  upon  the  trial, 
and  it  could  not  be  summarily  disposed  of  on  a  motion  for  judgment 
on  the  pleadings.  Emanuel  v.  Walter,  138  App.  Div.  818,  123  N.  Y. 
Supp.  491. 

[3]  I  am  also  of  the  opinion  that  the  counterclaim  which  had  been 
put  in  issue  by  a  reply  had  to  be  disposed  of  before  judgment  could 
be  granted.  \\  hile  the  facts  upon  which  it  is  predicated  are  substan- 
tially the  same  as  those  pleaded  in  the  City  Court,  that  judgment  did 
not  dispose  of  it,  since  the  defendant  defaulted  at  the  trial.  Defend- 
ant's default  does  not,  of  course,  render  the  former  judgment  less 
conclusive  as  to  all  matters  which  were  necessarily  determined  in 
awarding  plaintiff  judgment  (Brown  v.  Mavor,  66  N.  Y.  390:  Reich 
V.  Cochran.  151  N.  Y.  122,  45  N.  E.  367. '37  L.  R.  A.  805.  56  Am. 
St.  Rep.  607) ;  but  there  was  no  investigation  upon  the  merits  of  the 
counterclaim.  That  was  simply  dismissed,  and  such  dismissal  did  not. 
in  and  of  itself,  thereafter  prevent  defendant  from  recovering  upon 
it.  Honsinger  v.  Union  Carriage  &  Gear  Co..  175  N.  Y.  229.  67  N. 
E.  436;  Knickerbocker  Trust  Co.  v.  C.  C.  &  R.  S.  R.  Co..  1.S8  N.  Y. 
38,  SO  N.  E.  568;  Barber  v.  Ellin.t,nvood,  137  App.  Div.  704,  122  N. 
Y.  Supp.  369.    It  was  in  effect  a  nonsuit. 

Upon  both  grounds,  therefore,  I  think  the  motion  for  judgment  on 
the  pleadings  should  have  been  denied. 

It  follows  the  order  appealed  from  is  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  for  ju(^;ment  denied,  with  $10  costs. 
All  concur. 


COB     CHAMPLAIN  GRAPHITE  00.  «t  Si. 

(Supreme  Court,  Appellate  Division,  Firat  Department    January  3,  1913.) 

L  Glebks  of  Courts  (8  is*)— Fees. 

A  county  cleric,  ns  clerk  of  the  Supreme  Court,  is  not  entitled  to  a  fee 
for  entering;  an  order  requiring  plaintiff  to  give  security  for  costs,  under 
Code  Civ,  F'roc,  §  r;,"{(K>a,  provldirif:  that  the  county  cleric  shnU  1>t'  rMitltlod 
to  receive  for  making  entries  required  of  him  by  law,  of  moueys  deijufiiled 
with  the  county  treasaror,  tbe  sum  of  60  cents*  to  be  paid  the  party 
to  tbe  action. 

[Ed.  Note.— For  other  cases,  see  Clerics  of  Courts,  Cent  Dig.  §1  44,  47* 
4Si  Dec.  Dig.  f  1&*] 

1  Clksks  or  COX7BT8  (f  18*>— Entbt  or  Obdebs— Patmsnt  or  Fbbs. 

A  clerk  of  the  Supreme  Court  properly  refused  to  file  and  enter  an 
order  until  it  had  been  Judicially  determined  whether  he  was  entitled  to 
A  fee  tbeiefor,  if  be  was  in  doabt  aa  to  bis  rigbt  to  a  tee. 

[Bd.  Note.— I  or  other  cases,  see  Clerka  of  Courts,  Cent  Dig.  i|  44,  47, 

48;  Dec.  Dig.  §  18.*1 
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CtERKS  OF  Courts  (§  71*) — Pebfobmance  of  Offiotal  Dutt — Remedt. 
If  defendant  acted  as  a  county  clerk,  and  not  as  clerk  of  the  Supreme 
Oonrt,  In  entering  an  order  Kqulrlng  plaintiff  to  give  security  for  costs, 

he  couUl  only  be  coiiiiHilled  to  enter  such  order  by  mandamus,  and  could 
not  be  suuimarily  compelled  to  do  so  by  an  order  of  the  Supreme  Court 
[Ed.  Note— For  other  cases,  see  Clerks  of  Courts,  Dec.  Dig.  §  71.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Edward  P.  Coe  against  the  Champlain  Graphite  Company 
and  William  F.  Schneider,  as  County  Clerk  of  the  County  of  New 
York.  From  an  order  directing  the  clerk  to  file  and  enter,  without 
payment  of  a  fee,  an  order  requiring  plaintiff  to  give  security  for 
costs,  defendant  Schneider  appeals.  Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  CLrARKE, 
SCOTT,  and  DOWUNG,  JJ. 

Terence  Farley,  of  New  York  City,  for  appellant. 
John  Larkin,  of  New  York  City,  for  respondent. 

McLaughlin,  J.  upon  motion  of  the  defendant,  the  plaint! 
was  directed,  either  to  pay  into  court  the  sum  of  $250,  to  be  applied 
to  the  payment  of  costs,  if  any,  which  might  be  awarded  against  him, 
or,  at  his  election,  give  an  undertaking  in  a  like  sum  for  the  same 
purpose.  The  clerk  of  the  court,  who  is  also  county  clerk  of  the 
county  of  New  Yoric,  refused  to  file  or  enter  sndi  order,  unless  he 
were  paid  a  fee  of  50  cents  for  so  doing.  t)ef endant  then  moved  that 
he  be  directed  to  file  such  order  without  the  payment  of  any  fee.  The 
motion  was  granted,  and  the  clerk  appeals. 

[1]  lie  contends  that,  inasmuch  as  he  is  county  clerk  of  the  county 
of  New  York,  he  is  entitled,  under  the  provisions  of  section  3306a  of 
the  Code  of  Ovil  Procedture,  to  a  fee.  This  section  provides  that: 

"Tbe  eoimty  cl«rk  shall  be  wjtltled  to  reedve  for  making  tiio  eotrtes  re- 
quired of  him  by  law  of  moneys  depositwl  with  the  county  treasurer  the 
sum  of  fifty  cents  in  each  case  to  be  paid,  by  the  party  to  the  action  or  pro- 
ceeding and  taxed  as  a  disbursement  tiiereln.*' 

[2]  Here,  so  far  as  appears,  no  money  has  in  fact  been  paid  into 
court,  and  if  the  undertaking  be  given  none  will  be  p^id.  Besides,  in 
filing  and  entering  this  order,  the  appellant  acted,  not  as  county  derk, 
but  as  clerk  of  the  Supreme  Court.  The  order  directing  the  payment 
into  court  or  the  giving  of  the  undertaking  is  an  order  in  the  action, 
artd  it  is  the  duty  of  the  clerk  of  the  court  to  file  and  enter  the  same 
without  any  fee.  If  a  fee  were  paid,  it  would  belong,  not  to  the  appel- 
lant, but  to  the  city  of  New  York ;  the  county  clerk  receiving  a  salary 
in  lieu  of  fees.  The  clerk  being  in  doubt  as  to  whether  he  were  enti- 
tled to  a  fee,  it  was  proper  for  him  to  refuse  to  file  and  enter  the  or- 
der until  the  matter  had  been  judicially  determined. 

[3]  It  is  also  suggested  by  the  appellant  that  the  order  should  be 
reversed,  because  the  clerk  can  only  be  compelled  to  act  by  mandamus, 
and  not  in  a  summary  way  by  an  order.  This  is  true  if  the  act  which 
he  is  required  to  perform  is  that  of  a  county  clerk,  and  not  as  clerk 
of  the  Supreme  Court   Matter  of  Murphy,  150  App.  Div.  460,  135 
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N.  Y.  Supp.  23.  The  thing  which  he  is  here  directed  to  do  is  the  act 
of  the  clerk  of  the  Supreme  Court,  and  not  that  of  the  county  clerk. 

It  follows  that  the  order  appealed  from  is  affirmed,  but,  under  the 
circumstances,  without  costs.  All  concur. 


(78  Misc.  Rep.  194.) 

COATSWORTH  V.  H.^YWARD  et  al. 
(Supreme  Court,  Trial  Term,  Essex  Countjr.   Movember,  1912.) 

L  Waters  and  Water  Coubses  (f  134»|-— USB  OF  WaTBB— EZTsm  OV  UbS^ 
KASBMSNT  Z2f  UB088. 

Where  a  lease  for  99  years  of  the  right  to  pipe  water  from  a  spring 
prnntcd  to  the  lessee  the  privilege  of  attaching  a  half-inch  plix*  to  the 
main  pipe  for  tlie  purpose  of  drawing  water  therefrom  at  auy  point  be- 
tween the  lessor's  dwelling  house  and  the  dweUlng  honaa  of  the  lessee, 
such  right  was  an  oaspinout  h\  irross.  and  was  not  apportaDant  to  an  In* 
terrening  house,  which  the  lessee  also  owned. 

[Ed.  Note; — ^For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
H  167-173;  Dec.  Dig.  |  154.*] 

2.  Waters  and  Water  rornsES  (§  154*) — Easements — Use. 

Where  a  lessee  of  a  water  right  was  authorized  to  attach  a  lialf-inch 
pipe  to  the  main  pipe  and  draw  water  at  any  point  between  the  dwelling 

house  of  the  lessor  and  that  of  the  lessee,  the  latter  was  entitled  to  uso 
a  luiif  inch  of  water  at  her  dwelling  house  or  at  any  poiut  where  water 
was  tak«B  from  the  main  pipe  between  the  limits  spedlled,  and  was 

therefore  ontitlod  to  grant  pormission  to  one  owning  an  intorvcnhr^' 
house  to  use  water  from  the  same  pipe  to  the  capacity  of  a  half-Inch  pliK*. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
11167-178;  Dec  Dig.  f  154.*] 

8.  Waters  and  WAxca  CouBSBS  (|  164*)— BsoHT  TO  USB  WAwa— APPuaw- 
KANT  TO  Land. 

A  right  to  nse  water  pitied  from  a  spring  on  other  land  pursuant  to  a 

90-year  lease  may  be  held  by  the  losst-e  separate  from  any  partl«Milar 
piece  of  land,  or  may  be  conveyed  as  an  appurtenance  to  land  on  which 
the  water  Is  used. 

[Ed.  Note.— For  other  om»-*-s.  see  Waters  and  Water  Courses,  Cent  Dig. 

a  1(17-17:5;  Dec.  Dig.  S  l.")l.«| 

4.  Watess  and  Watsb  Coukhes  (|  154*)— Deeds — ^Ai^pubienances — Rxoht  to 
Use  of  Watbb. 

Whether  a  right  to  the  use  of  a  water  easement  on  certain  land  con- 
veyed by  the  holder  of  the  easement  to  her  daughter  passed  to  the  daugh- 
ter as  an  appurtenance,  not  having  been  otherwise  referred  to  in  the 
dee<l,  depended  on  fhe  Intention  of  the  parties, 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent,  Dig. 
f i  167-173 ;  Dec.  Dig.  i  154.*] 

6.  Etxobncis  (I  278*)— Declarations  Aoainst  iNTaaEav— Pkbsoks  xif  Possks- 

Biox  OF  Land — Right  to  Hvsevent. 

Evidence  that  after  conveyance  of  land  by  a  mother  to  a  daughter, 
the  deed  containing  nothing  indicating  an  Intent  to  convey  a  right  to  the 
continued  use  of  the  moflu^r's  water  en^emenr  on  tlie  land,  unless  includ- 
ed in  the  term  "appurteuauce,"  the  mother  declared  that  her  daughter 
had  no  right  to  nse  the  water  except  by  her  permission,  and  that  the 
daughter,  while  In  [lo^sesslon.  replied.  "I  understand  that,"  was  admis- 
sible to  rebut  tlie  inference  that  it  was  intended  to  convey  the  right  to 
nse  the  water  by  the  deed. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  If  1108-1120: 
Dec.  Dig,  i  273.*]  

•Par  other  euw  sm  sum  tople  a  I  amiasa  In  Dee.  4  An.  Digs.  1S07  to  date,  a  Rtp'r  Znd«sM 


Digitized  by  Google 


332 


138  N£:W  lOBK  SUPPLEMENT 


(Sup.  CL 


e.  Watkks  and  Waisb  G0UB8B8  0  154*) — EAMcmaTii  CoaiTgrAirca— Es- 

N.,  IWTiag  procnred  tlie  right  to  a  hatMnch  water  supply  from  a  sprlug 
to  be  taken  at  any  iwlnt  between  the  house  of  the  grantor  and  a  red 
house  belonging  to       conveyed  an  Interrening  yellow  bouse  to  her 
.  daughter,  and  wttbont  any  oonveyance  permitted  her  to  use  water  from 

'  the  pipe  In  the  yellow  house.  The  yellow  house  was  subsequently  con- 
veyed, the  right  to  the  water  being  expressly  exempted  from  the  war- 
ranty; the  grantor  assuming  to  convey  only  such  rights  as  he  had  in 
and  to  the  spring.  The  yellow  house  was  later  bokl  at  auction  and  pur- 
chased by  complainant,  when  the  water  was  cut  off.  At  the  time  com- 
plainant bid  in  the  property  he  knew  that  the  water  from  the  spring  had 
been  used  in  the  house,  and  supposed  ri^'htfully,  but,  after  he  discovered 
that  the  water  had  been  disconnected,  he  completed  his  payments,  and 
took  the  property.  Held,  that  no  right  to  the  use  of  the  easement  pessod 
to  complainant 

[KU.  .Note. — For  ntiinr  cases,  see  Watera  and  Water  Courses,  Gent.  Dls. 

{§  167-173;  Dec.  Dig.  i  154.*] 

Suit  for  injunction  by  Ruth  A.  W.  Coatsworth  against  Charles  C 
Hayward  and  another.    Complaint  dismissed. 

Stokes  &  Owen,  for  plaintifT. 

Weeds,  Conw  ay  &  Cotter,  uf  i'laltsburgh,  for  defendants. 

VAN  KIRK,  J.  Tliis  action  is  brought  to  restrain  the  defendant 
from  interfering  with  plaintiff's  use  of  a  spring  situated  on  the  farm 
of  defendant  Hayward.  By  the  terms  of  a  lease  dated  September  24, 
1869,  between  David  S.  Hayward,  the  first  party,  and  Laura  A.  Noble, 
the  second  party,  the  second  party  is  permitted  to  take  water  from  a 
spring  on  the  Hayward  farm  for  the  term  of  99  years.  The  lease  pro- 
vides for  the  laying  of  a  one-inch  pipe  from  the  spring,  and  contains 
the  following: 

"And  it  is  further  afrreed  and  understood  by  atid  between  the  parties  to 
this  agreement  that  the  party  of  the  setxind  ]<art  has  the  privilege  of  atta<  li- 
ing  a  half-inch  pipe  to  the  said  main  pii>e  for  the  purpose  of  drawing:  water 
therefrom  at  any  point  between  the  dwellinp  house  of  the  party  of  the  tirst 
part  and  ihe  dwelling  house  of  the  party  of  the  second  part.  And  it  Is  fur- 
ther understood  and  agreed  that  the  party  of  the  second  part  lias  the  priv- 
ilege of  using  one-hnl!  inch  of  said  water  at  her  dwelling  house.  And  It  i* 
mutually  agreed  and  understood  by  the  parties  to  this  agreement  that  neither 
of  the  parties  is  to  allow  said  water  to  run  to  waste  on  theit  prenilaes  or  at 
any  point  where  water  la  taken  from  said  main  pipe." 

At  the  time  this  agreement  was  made,  David  S.  Hayward  owned  the 
hereinbefore  mentioned  farm.  Laura  A.  Noble  owned  the  red  house  and 

her  brother  Belden  Welch  owned  the  yellow  house,  which  lay  between 
the  said  farm  and  the  red  house.  The  inch  pipe  was  constructed  from 
the  spring  by  Laura  A.  Noble  and  ran  from  the  farm,  in  the  highway, 
past  the  yellow  house  to  a  point  opposite  the  red  house.  In  connection 
with  the  laying  of  the  inch  pipe  the  same  was  tapped  with  a  half- 
inch  pipe  and  the  water  conducted  to  the  yellow  house. 

The  Hayward  farm  has  since  been  conveyed,  subject  to  the  rights 
and  covenants  of  the  said  lease,  to  the  defendant  Hayward.  Therefore 
the  defendant  Hayward  cannot  interfere  with  the  use  of  tlie  said 
spring  and  the  maintenance  of  the  pipe  line  thereto,  if  the  use  and 
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maintenance  are  in  accord  with  the  terms  of  said  lease,  by  any  person 
or  persons  succeedinjj  to  the  rights  of  Laura  A,  Noble.  Under  the 
lease,  an  casement  appurtenant  to  the  red  house,  then  owned  by  Laura 
A.  Noble,  came  into  existence,  and  Laura  A.  Noble  has  conveyed  the 
red  house  together  with  said  easement  In  the  deed  dated  December 
31,  1892,  Laura  A.  Noble  to  Henry  H.  Noble,  is  the  following: 

"Together  with  all  and  singular  the  rights,  privileges  and  easements  of 
bringing  water  and  using  the  same  on  the  said  premisea  appurtenant  to  the 
same  and  now  enjoyed  thereon.'* 

This  is  a  grant  of  the  right  to  use  water  through  the  half-inch  pipe 
drawn  from  the  said  inch  main  as  then  used  in  the  red  liouse.  Cady 
V.  Springfield  W.  W.  Co..  134  N.  Y.  118,  120,  31  N.  E.  245.  So  that 
the  d<ff endant  Harlan  is  the  owmer  of  the  red  house  and  of  the  said 
easement  appurtenant  thereto. 

Laura  A.  Noble  became  the  owner  of  the  yellow  house  by  deed 
dated  July  3.  1876,  in  which  no  mention  of  any  right  to  use  water 
from  the  spring  is  made ;  and  by  no  writing  or  otherwise  had  Laura 
A.  Noble  ever  conveyed  to  Belden  Welch  any  interest  in  said  spring 
water  or  its  use.  By  deed  dated  May  22,  18S2,  Laura  A.  Noble  con- 
veyed to  Sarah  E.  N.  Wait,  her  daughter,  the  yellow  house,  without 
any  mention  of  any  easement  or  right  to  use  said  spring  water,  but 
the  deed  contains  the  usual  clause  that  the  premises  are  granted  with 
the  appurtenances  thereunto  belonging.  After  the  death  of  Mrs.  Wait, 
the  yellow  house  went  by  mesne  conveyances  to  this  plaintiff,  and 
none  of  the  conveyances  in  terms  carries  an^r  right  to  take  water  from 
said  spring,  unless  covered  by  the  general  clause  that  the  premises  arc 
conveyed  with  the  "appurtenances  thereunto  belonging."  Henry  H. 
Noble  disconnected  the  pipe  on  or  about  October  22,  1892,  under  the 
direction  of  his  mother,  Laura  A.  Noble. 

[  1  ]  In  18^,  when  Richardson  went  into  occupancy  of  the  house, 
he  had  the  pipes  connected  and  the  water  restored  to  tiie  house.  The 
water  since  then  has  been  useed  in  the  yellow  house  until  the  time  com- 
plained  of  in  the  complaint.  The  grant  in  the  lease  that  the  second 
party  "has  the  privilege  of  attaching  a  half-inch  pipe  to  the  said  main 
pipe  for  the  purpose  of  drawing  water  therefrom  at  any  point  between 
the  dwelling  howise  of  the  party  of  the  first  part  and  the  dwelling 
house  of  the  party  of  the  second  part"  was  a  grant  of  the  right  to  use 
the  water  in  gross  and  not  appurtenant  to  the  yellow  house.  14  Cyc. 
1140;  Linthicum  v.  Ray,  76  U.  S.  (9  Wall.)  241.  243.  19  L.  Ed.  657. 

[2]  The  grant  was  to  Laura  A.  Noble,  and  under  that  grant  Laura 
A.  Noble  had  the  right  to  use  the  water  to  the  capacity  of  the  half- 
inch  pipe  without  wasting.  Cady  v.  Springfield  W.  W.  Co.,  134  N. 
Y.  118,  31  N.  E.  245;  Nellis  v.  Munson,  108  N.  Y.  453,  15  N.  E. 
739.  She  had  the  right  to  allow  her  daughter  to  use  this  water  if  she 
saw  fit,  or  she  had  the  right  to  change  the  connection  to  some  other 
place  between  the  points  limited  in  the  lease. 

[3]  Such  a  right  may  be  held  separate  from  any  particular  piece  of 
land,  and  jt  may  be  retained  bjr  the  grantee  or  conveyed  as  an  appurte- 
nance to  land.  Bank  of  British  North  America  v.  Miller  (C.  C.)  6 
Fed.  545. 
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[4]  If  Laura  A.  Noble  has  ever  parted  with  that  right,  it  must  have 
been  by  the  deed  to  her  dauf^litcr,  Mrs.  Wait.  Whether  or  not  this 
conveyance  transferred  said  right  in  gross  depends  upon  the  intent 
of  the  parties  to  the  deed.  Id. ;  Watson  v.  City  of  New  York,  67  App. 
Div.  573,  73  N.  Y.  Supp.  1027,  affirmed  175  N.  Y.  475,  67  N.  E.  1091. 
If  the  right  is  one  necessary  and  essential  to  the  enjoyment  of  the 
property,  the  intent  to  convey  is  presumed  (Lampman  v.  Milks.  21  N. 
Y.  507);  and,  without  a  recital  in  the  deed  showing  it  is  excluded, 
or  other  competent  and  satisfactory  evidence  that  the  parties  intended 
to  exdttik  it,^such  necessary  and  essential  right  would  pass  with  the 
conveyance  as  an  appurtenance,  under  the  general  expression,  "appur- 
tenances thereunto  belonging."  Root  v.  Wadhams,  107  N.  Y.  384, 
14  N.  E.  281,  and  cases  cited.  But  the  right  to  use  this  spring  water 
in  the  yellow  house  is  a  valuable  convenience.  It  can  hardly  be  de- 
nominated a  necessity  to  the  reasonable  use  and  enjoyment  of  the 
estate  granted  to  Mrs.  Wait.  It  is  true  there  is  no  other  spring  upon 
the  premises,  or  reached  from  the  premises  by  pipes.  Lake  Cham- 
plain  can  be  reached  or  a  well  dug.  Residence  properties  are  not  gen- 
erally supplied  with  spring  water.  But,  in  any  event,  the  intent  of 
the  parties  controls,  and  the  said  presumption,  if  it  exists  in  this  case, 
may  be  rebutted  by  parol.   Watson  v.  City  of  New  York,  supra. 

[5]  A  conversation  has  been  related  in  which  it  is  stated  in  sub- 
stance that  Laura  A.  Noble  declared  that  Mrs.  Wait  had  no  right  to 
use  the  water  except  by  her  (Noble's)  permission,  and  Mrs.  Wait,  then 
in  possession,  replied.  "I  understand  that."  It  is  urged  that  on  cross- 
examination  the  witness  gave  another  meaning  to  his  testimony,  but 
a  careful  reading  of  all  will  disclose  that  this  is  the  substance  and  his 
meaning.  This  statement  of  Mrs.  Wait,  while  she  was  in  possession 
of  the  premises,  is  competent  and  relevant  testimony  with  reference 
to  the  mtention  of  the  parties  to  the  deed  in  question,  in  an  action 
between  third  parties.  Chadwick  v.  Fonner,  69  N,  Y.  404,  407;  Lyon 
v.  Ricker,  141  N.  Y.  225,  36  N.  E.  189;  Merkle  v.  Beidleman,  165 
N.  Y.  21.  58  N.  E.  757.  In  tlie  deed  of  the  red  house  the  right  is 
speciikally  granted.  This  fact  has  some  significance  in  considering  the 
deed  of  the  yellow  house  to  Mrs.  Wait,  which  contains  no  reference 
to  the  right  to  use  water. 

I  conclude  that  this  right  in  gross  was  not  conveyed  to  Mrs.  Wait. 

No  title  to  this  right  in  gross  has  been  acquired  by  the  owner  of 
the  yellow  house  by  prescription. 

[8]  On  October  22,  1892,  E.  K.  Richardson  bid  in  the  yellow  house 
at  an  auction  sale:  The  water  was  then*  cut  off.  At  the  time  he  bid 
in  the  property,  he  knew  that  water  from  said  spring  had  been  used 
in  the  house,  and  supposed  it  was  then  so  rightfully  used.  After  he 
made  his  first  payment,  he  discovered  that  the  half-inch  pipe  had  l>een 
disconnected  in  the  higlnvay  opposite  the  yellow  house,  lie  still  com- 
pleted his  payments  and  took  the  property.  Under  the  circumstances 
the  easement  did  not  pass  to  Richardson.  Jones,  Ease.  §  25.  Nor 
could  the  easement  pass  by  any  subsequent  conveyance,  unless  it  passed 
by  the  deed  to  Mrs.  Wait.  Spencer  v.  Kilmer,  151  N.  Y.  391,  45  N. 
E.  865;  Green  v.  Collins,  86  N.  Y.  246,  40  Am.  Rep.  531.  While  it  is 
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true  that  the  existence  of  the  piping  and  supply  of  water  from  the 
spring  to  the  yellow  house  is  to  be  fairly  construed  as  an  inducing  cause 
for  the  purchase  thereof  by  the  plaintiff,  and  the  plaintiff  undoubt- 
edly hoped  that  such  ric^ht  existed,  she  was  warned  by  the  deed  from 
W^amsley  that  there  was  a  question  as  to  the  right,  because  in  said 
deed  It  is  expressly  excepted  from  the  warranty  and  the  grantor, 
Wamsley,  assumed  to  convey  only  such  rights  as  he  had  in  and  to  said 
spring. 

The  defendant  Harlan  is  entitled  to  an  injunction  against  plaintiff's 
use  of  the  spring. 

The  complaint  should  be  dismissed,  with  costs.  A  decision  may 
be  submitted,  in  accordance  herewith. 

Complaint  dismissed,  with  costs. 


(70  BUflC.  Bep.  91.) 

REI8LBR  ▼.  INTBBBOBOUOH  RAPID  TRANSIT  Oa 

(SQimme  Oonrt,  Appellate  Tenn,  first  DeDBrtmeat  J&naaiy  16»  1013.) 

X  False  Impbisonment  (§  4*) — Material  Issues. 

In  an  action  for  false  imprisonment,  the  sole  Question  was  whether  fbe 
arrest  was  lawful,  and  the  mental  attitode  9t  ti^  flffffnflfmt  In  cauaing  the 
arrest  was  unimportant. 

[Ed.  Note.— 9V>r  other  eaaea^  see  Fslae  InmrlsoiiiiMBL  Oenit  Die.  I  16; 

Dec.  Dig.  S  4.»] 

2.  Abbest  (■§  04 ♦) — Validity — Misdemeanor  Case. 

An  arrest  without  u  warrant  by  a  private  person  for  misdemeanor  Is 
lawful  <Hol7  where  a  mlsdaneanor  was  actnaUy  committed  In  bis  preeencft 
r  Ed.  Note.— For  other  caaes.  see  Anest,  Cent  Dig.  H  IST-lOO;  Dea  Dig. 

3.  False  Iiiprisonment  (§  37*>— Trial— Mxsdeusanob — ^Bvidencb. 

Where,  In  an  action  for  false  Imprlaomnenl;  the  plaintiff  and  two  wlt> 

nesses  testified  that  plaintiff  did  not  commit  the  misdemeanor  for  which 
'he  was  arrested,  it  was  error  to  dismiss  the  complaint,  regardless  of  the 
ground  upon  whldi  plaintiff  was  discharged  by  the  magtotrate  btfore 

whom  he  was  tnkon  after  his  arrest. 

[£d.  Note.— For  other  cases,  see  False  Imprisonmenti  Cent  Dig.  fi 
116-120;  Dec.  Dig.  i  37.  •] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  John  J.  Reisler  against  the  Interborough  Rapid  Transit 
Company.  From  judgment  dismissing  complaint  at  dose  of  plaintiff's 
case  and  denial  of  new  trial,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

See,  also,  135  N.  Y.  Supp.  603. 

Argued  November  term,  1912,  before  LEHMAN  and  PAGE,  JJ. 

Henry  J.  Goldsmith,  of  New  York  City,  for  appellant. 
James  h.  Quackenbush,  of  New  York  City,  for  respondenL 

LEHMAN,  J.  Plaintiff  sues  for  damages  for  an  alleged  false  im- 
prisonment. At  the  trial  the  plaintiff  showed  that  he  was  arrested  with- 
out a  warrant  by  a  special  officer  in  the  employ  of  the  defendant  at 

•For  other  cssM  SMasmetoploaiMiniaBBlnDsc.  4Am.Dlgs.  1M7  to  date,  *  Rcp'r  Indasts 


uiyui..ca  Uy  GoOglc 


336 


138  NEW  IlOU)^  SUPPLBMBNT 


(Sup.  Ct 


the  instigation  of  a  guard  in  defendant's  employ,  and  that  at  the  hear- 
ing before  the  magistrate  the  complainant  was  represented  by  an  at- 
torney in  defendant's  employ.  The  charge  was  apparently  disorderly 

conduct.   The  magistrate  discharged  the  plaintiff. 

[1]  Since  the  complaint  in  this  action  is  for  false  imprisonment,  the 
mental  attitude  of  the  defendant  in  causing  the  arrest  is  unimportant 
The  sole  question  is  whether  the  arrest  was  lawf  uL 

[2]  An  arrest  without  a  warrant  by  a  private  person  for  a  misde- 
meanor is  lawful  only  where  a  misdemeanor  was  actually  committed 
in  the  presence  of  that  person. 

[3]  In  this  case  the  plaintiff  showed  by  his  own  testimony  and  the 
testimony  of  two  witnesses  that  he  used  no  vile  language,  and  did  not 
assault  the  guard.  The  guard  was  interrogated  by  the  .[^aintiff  as  to 
his  instigation  of  the  arrest,  and  then  was  cross-examined  by  the  de- 
fendant as  to  the  justification  for  the  arrest,  and  on  the  cross-ex- 
amination testified  that  the  plaintiff  had  called  him  a  vile  name,  and  as- 
saulted him.  The  plaintiff  then  rested,  and  the  trial  justice  thereupon 
dismissed  the  complaint.  In  the  record  appears  a  transcript  of  the 
proceedings  before  the  magistrate,  which  is  marked  "Defendant's  Bx- 
hibit  A,"  uthough  I  fail  to  find  in  the  record  where  or  how  this  trans- 
cript was  admitted.  This  transcript  shows  that  in  the  proceedings  be- 
fore the  magistrate  the  complainant  made  out  a  prima  facie  case  of  as- 
sault, but  that  the  magistrate  dismissed  the  charge  on  the  ground 
that  the  arrest  was  illegal  in  its  inception,  because  the  offense  was 
not  committed  in  the  presence  of  the  special  officer  who  made  the  ar- 
rest. Conceding  that  the  magistrate  erred  in  discharging  the  plaintiff, 
I  fail  to  see  how  that  fact  justified  the  dismissal  of  this  complaint. 

The  only  question  before  the  court  in  the  action  for  false  imprison- 
ment is  whether  or  not  the  arrest  was  lawful.  If  the  arrest  was  un- 
lawful, in  fact,  then  the  plaintiff  has  established  his  cause  of  action, 
even  though  the  magistrate  at  the  hearing  should  have  required  the 
plaintiff  to  meet  the  charge  made  against  him.  The  plaintiff  having 
made  out  a  prima  facie  case,  the  trial  justice  erred  in  dismissing  the 
complaint.   In  dismissing  the  complaint  the  trial  justice  stated: 

•i  ndor  cliapter  ().'0.  §  75,  of  the  r.^wa  of  1910.  on  two  points,  of  lack  of 
Jurisdiction  in  the  Magistrate's  Court  and  the  failure  of  proof  iu  the  Magis- 
trate's Court,  I  ShaU  liaTe  to  dismiss  the  eomplal&t" 

Since  the  argument  leading  up  to  this  statement  is  omitted  from  the 
record,  and  the  respondent  failed  to  file  a  brief,  we  are  somewhat  at 
a  loss  as  to  the  exact  meaning  of  this  statement  by  the  court.  Cer- 
tainly an  arrest  which  is  in  itself  illegal  cannot  be  made  fegal  by  the 
failure  to  arraign  the  arrested  party  in  the  proper  court  and  by  failure 
of  proof  in  the  court  wlicre  he  is  arraigned. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event 

PAGE,  J.,  concurs. 
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BARKIE  et  al.  v.  FRIEDMAN. 
(SninieDe  Ovaxt,  Apptilate  Ttttm,  Vint  Defiareiiient  Janoaiy  IB,  1913.) 

COKTEMPT  ({  55*) — Obdkb  TO  Siiow  Cause— Skrvice. 

Judiciary  T>aw  (Consol.  Laws  1909,  c.  30)  §  760.  permits  an  order  to 
show  cause  to  l)e  mnde  either  before  or  after  a  final  judgment,  and  sec> 
tion  761  provides  that  an  order  to  show  cause  Is  equivalent  to  a  notice 
of  motion.  Code  Civ.  Proc.  §  802,  provides  tliat  the  article  does  not  ap- 
ply to  service  of  a  paper  to  bring  a  party  into  contempt,  or  where  the 
mode  of  service  Is  speclflcally  prescribed  by  law.  Section  796  permits  a 
notice  or  other  pai)er  in  an  notion  to  be  served  on  a  party  or  attorney 
persoually,  or  as  prescribed  in  section  797.  which  provides  that  service 
may  be  made  upon  a  party  by  leaving  the  paper  at  Ills  residence  between 
6  a.  ni.  and  0  p.  m.  with  n  person  of  suitable  age.  Held,  that  an  order 
to  show  cause  whj'  a  judgment  debtor  should  not  be  punished  for  con- 
tempt for  fallnre  to  appear  for  examination  was  properly  served  by 
leavim;  a  copy  at  tbo  debtor's  residence  With  a  penon  of  suitable  age 
between  5  and  0  o'clock  p.  m. 

(Ed.  Note.— For  otber  cases*  see  Contempt,  Cent  Dig.  H  15(K-161;  Dec. 
Dig.  i  SB.*] 

Appeal  from  City  Court  of  New  York,  Spedal  Tcnii. 

In  the  matter  of  supplementary  proceedings.  George  Barrie  and 
others,  judgment  creditors,  against  Harold  J.  Friedman,  judgment 
debtor.  From  an  order  dcnyinc:  a  motion  to  punish  the  judgment 
debtor  for  contempt,  the  creditors  appeal.  Reversed,  and  matter  re- 
mitted for  furtlicr  proceedings. 

Argued  January  term,  1913,  before  SEABURY,  LEHMAN,  and 
PAGE,  JJ. 

Walter  L.  Bunnell,  of  New  York  City,  for  appellants. 

PAGE,  J.  The  judgment  creditors  obtained  an  order  for  the  ex- 
ainination  of  the  judgment  debtor,  which  was  duly  personally  served 
oil  him.  lie  appeared  on  the  return  day.  and  the  examination  was  ad- 
journed. Two  other  adjournments  were  had,  and  on  the  last  ad- 
journed day  he  failed  to  appear.  An  order  to  show  cause  why  he 
should  not  be  punished  for  a  contempt  was  obtained,  and  was  served 
on  an  associate  in  the  same  suite  of  offices  with  the  judgment  debtc:>r. 
On  the  return  day  of  the  order  to  show  cause  the  motion  was  denied 
upon  the  ground  that  motion  papers  to  punish  for  contempt  must  be 
served  on  the  judgment  debtor  personally  or  upon  his  attorney,  with 
leave  to  renew.  Another  order  to  show  cause  why  the  judgment  debtor 
should  not  be  punished  for  contempt  was  obtained  and  served  by  leav- 
ing  a  copy  at  his  residence  in  this  city  between  the  hours  of  5  and  6 
in  the  afternoon  with  a  person  of  suitable  age  and  discretion.  On 
the  return  day  of  this  order  to  show  cause  the  motion  was  denied 
upon  the  ground  "that  service  of  the  order  to  show  cause  ui)on  a  per- 
son other  than  the.  judgment  debtor  or  his  attorney  is  no  service,  and 
does  not  justify  the  court  in  punishing  the  debtor  for  his  alleged  dis- 
obedience thereof."  If  the  motion  had  been  to  punish  the  judgment 
debtor  for  a  disobedience  of  the  order  to  show  cause,  then  the  ruling 

•^or  other  cases  see  same  tople  1 1  mmsSB  In  Dw.  *  Am.  OlSB.  1B07  to  tet«,  *  Rep'r  IndtiM 
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of  the  court  would  have  been  correct.  It  was  an  order  to  show  cause 
why  the  judgment  debtor  should  not  be  punislied  for  disobedience  of 
an  order  that  had  been  personally  served  upon  him. 

Article  19  of  the  Judiciary  Law  deals  with  the  subject  of  contempt. 
Section  760  thereof  reads  as  foUows: 

"When  order  to  show  cause  may  be  made.  An  order  to  show  cause  may  be 
made  either,  before  or  after  tJbo  final  Judgment  li^  the  action  or  final  order 
In  the  special  proceeding.'* 

Section  761 : 

"Order  to  show  cause  defined.  An  order  to  show  canse  Is  equivalent  to  a 
notice  of  motion;  and  the  subsequent  proceedings  thereupon  are  taken  in 
the  action  or  spedal  iiroceediog,  as  upon  a  motion  made  tbereln.'* 

In  discussing  section  2273  of  the  Code  of  Civil  Procedure  (Consol. 
Laws  1909,  c.  30,  §§  754-781),  from  which  the  two  sections  of  the 
Judiciary  Law  were  taken,  the  Court  of  Appeals  has  said: 

''Before  the  adoptloa  of  the  provletoDe  of  the  Code  above  quoted.  It  had 

been  announced  In  Pitt  v.  Davison.  37  N.  Y.  2:}.j,  that  a  proceeding  to  punish 
for  contempt.  Instituted  bj  an  order  to  show  cause  obtained  hy  one  party  to 
an  action  against  another,  was  «  proceeding  In  the  action.  Subeequently 
there  was  an  Intimation  In  at  least  two  cases  that  such  a  proceedlus:  should 
be  regarded  as  a  special  proceeding,  and  the  reyisers  In  Uieir  notes  stated 
that  the  object  of  this  eeetton  was  to  settle  the  rule  In  accordance  with  the 
decision  of  Pitt  v.  Davison.  That  they  accomplished  their  purpose  is  appar- 
ent from  the  careful  reading  of  the  statute."  Jewelers'  Mercantile  Agency  v. 
Rothschild.  1S6  K.  T.  266,  250,  49  N.  B.  871,  872. 

In  Pitt  V.  Davison,  supra,  the  court  said  at  page  241  of  37  N.  Y. : 

"The  order  to  show  cause  provided  for  hy  the  statute  in  the  absence  of 
any  statutory  provision  to  the  contrary  was  there  governed  by  the  practice 
of  the  court  In  regard  to  orders  to  show  cause,  both  In  respect  to  Its  serrloe 
and  the  further  proceedings  upon  it" 

The  Code  of  Civil  Procedure  (sections  796  and  797)  preacnbes  how 
all  papers  in  an  action  may  he  served,  except  "a  summons  or  other 

process,  or  of  a  paper  to  bring  the  party  into  contempt  or  to  a  case 
where  the  mode  of  service  is  specially  prescribed  by  law"  (section  802), 

and  is  as  follows: 

"A  notice  or  other  paper  in  an  action  may  be  served  on  a  party  or  an  attor- 
ney either  hy  dellveiitig  It  to  him  personally  or  la  the  manner  preacrlbed  In 
the  next  section,  eve** 

Section  797: 

'*When  the  serrloe  Is  not  personal.  It  may  be  made  as  follows:  4i  tTpon 

a  party  by  lenvlnj:  the  paper  at  his  residence  within  the  state,  between  six 
o'clock  In  the  morning  and  nine  o'doclc  in  the  evening,  with  a  person  of  suit- 
able age  and  discretion.** 

This  was  tlic  manner  of  service  of  the  order  to  show  cause  herein, 
and  was  a  siitncient  service. 

The  order  denying  the  motion  is  therefore  reversed,  with  $10  cx)sts 
and  disbursements;  and  the  matter  remitted  to  the  Ci^  Court  for  ap- 
oropriate  action.  All  concur. 
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FRENCH  WRAT. 
(SnpNOM  Oonrt,  Appellate  Dirlslon,  Third  DefMirtment  December  80, 1912L) 

BoUKDABin  d  48*)— BaTABUaaiOeMT— AOQUnSCBlfCB— F^ROW. 

Wbera  a  fence  constructed  between  adjoining  owners  clainiwl  by  de-  ' 
feudaut  as  the  boundary  was  erected  between  XbSa  and  ISbS,  and  defend- 
aot  bad  since  coltlTated  a  garden  up  to  the  fence  wlthont  substantial 
interruption,  and  had  also,  to  the  Icnowledge  of  plalntifTs  prtMltu  .  ssors, 
buUt  valuable  baildinga  in  reliance  on  the  line,  which  buildings  and  Im- 
prorementa  represented  a  snbstantial  part  of  the  premises  in  dispute, 
the  fence  having  barred  plaintiff  and  his  predecessors  from  the  premises 
and  effectually  inclosed  the  same  as  far  as  they  were  concerned,  and 
they  haying  acqnleseed  therein  for  more  than  20  years  and  tha  original 
marks  having  been  obiiterntod,  plabitlff  was  estopped  to  deny  that  the 
fence  established  the  true  line. 

[Ed.  Note.— For  other  cases,  see  Boundaries,  Cent  Dig.  232-242; 
Dec  Dig.  I  4a*] 

Appeal  from  Trial  Term,  Warren  County. 

Action  by  Harma  D.  French,  as  committee,  etc.,  ^gainst  Emma. 
Mann  Wray.  From  a  judgment  for  plaintiff  from  an  order  denying 
defendant's  motion  to  set  aside  the  verdict  and  for  a  new  trial,  defend- 
ant appeals.   Reversed,  and  new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  KKI^LOGG,  HOUGHTON,. 
BETTS,  and  LYON,  JJ. 

Charles  3^  Patterson,  of  Glens  Falls,  for  MipeUant 
I<yman  Jenkins,  of  Glens  Falls,  for  respondent 

JOHN  M.  KELLOGG,  J.  The  calls  of  the  patents  cannot  with 
great  confidence  be  placed  upon  the  ground.  The  starting  point  was 
a  rock  marked  "VV.  F.,"  situated  upon  a  rocky  point.  The  marks 
cannot  be  foand,  and  it  is  difficult  to  tell  from  what  particular  rode  the 
survey  started.  The  controversy  arises  from  the  plaintiff's  locating 
the  starting  point  in  the  survey  some  200  or  250  feet  south  of  the 
point  where  the  defendant  starts.  The  defendant  has  the  advantage 
in  the  line  which  she  claims  of  finding  blazed  and  marked  trees; 
the  blazes  and  marks  apparently  having  been  made  about  the  time  the 
original  survey  was  made.  The  plaintiff  takes  a  starting  point  which 
will  coincide  with  a  line  of  marked  trees,  but  it  is  conceded  that  tlic 
marks  are  of  quite  recent  oriefin.  It  seems  pretty  well  established  that 
the  elder  Barnett,  who  occupied  the  premises  on  the  lake  immediate- 
ly north  of  the  patents  in  question,  maintained  a  fence  on  his  south- 
erly line,  and  that  his  premises  had  been  cleared  up  to  the  line;  tiiat 
about  29  years  ago  he  had  a  survey  made  and  removed  the  fence  2CX) 
or  250  feet  to  the  south  and  marked  trees  along  the  new  line,  and 
immediately  he  and  his  sons  cut  the  valuable  timber  from  the  land 
which  had  thus  been  acquired,  and  apparently  the  new  fence  built  by 
them  is  what  is  now  called  the  old  fence  near  the  line  which  the  plain- 
tiff claims  as  the  proper  line.  The  finding  of  the  old  marked  trees 
along  the  lines  as  claimed  by  the  defendant  is  convincing  evidence  in 
her  favor.  The  marks  upon  the  trees  and  the  monuments  found  by 
the  plaintiff  are  not  convincing,  as  they  were  made  lonjr  after  the  orig- 

•For  other  casts  sm  smbs  topto  *  1  mombsb  la  Dec  a  Am.  Dlga,  1907  to  date,  4k  Rep'r  ladsM* 
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inal  patent,  and  the  circumstances  under  which  they  were  made  arc 
not  show  n.  Some  of  them  were  evidently  made  by  the  Barnetis  when 
they  attempted  to  change  the  hne.  Some  may  have  been  made  by 
others  relying  upon  that  survey.  Chfton  bought  the  premises  now 
owned  by  demdant  in  18SZ,  and  soon  after  he  built  a  fence  extending 
from  the  lake  to  the  highway  along  the  Hne  which  the  defendant's  sur- 
vey indicates  to  be  the  original  line  of  the  patent,  and  that  line  passes 
through  a  large  oak  tree  at  the  lake,  and  one  of  the  patents  shows 
that  the  true  line  passed  through  such  a  tree  near  the  lake.  This 
fence  completely  separated  the  defendant's  premises  from  the  plain- 
tiff's lands.  The  premises  were  inclosed  by  this  fence,  the  road,  and 
the  lake.  Th^  have  been  cultivated  and  improved  since  the  fence  was 
erected  about  1883  to  1885,  and  a  garden,  without  sul)?tantial  inter- 
ruption, has  l)een  maintained  near  the  fence,  and  the  defendant,  with 
the  knowledge  of  the  plaintiff's  predecessors,  has  built  valuable  build- 
ings in  reliance  upon  that  line.  We  may  infer  that  the  buildings  and 
improvements  represent  a  substantial  part  of  the  value  of  the  prem- 
ises in  dispute.  Tliis  fence  barred  the  plaintiff  and  his  predecessors 
in  title  from  the  premises,  and  effectually  inclosed  the  premises  as  far 
^as  they  were  concerned,  it  is  improbable  that  the  acts  of  the  defend- 
ant, so  open  and  hostile,  would  have  been  acquiesced  in  for  over  20 
years  if  the  line  represented  by  the  fence  had  not  been  mutually  agreed 
upon  or  at  least  understood  by  all  the  parties  interested  to  be  the  cor- 
rect line,  and  the  evidence  indicates  that  it  was  mutually  agreed  be- 
tween the  adjoining  occupants  that  this  fence  was  the  line.  Tlic  de- 
scriptions in  the  two  patents  do  not  accord.  The  monument  repre- 
senting the  starting  pomt  is  obliterated,  ^o  long  a  time  has  elapsed 
since  the  original  survey  was  made  that  it  is  difficult  to  locate  the  ex- 
act lines.  Under  such  circumstances,  the  continued  occupancy  by  the 
defendant  and  her  grantor  up  to  this  fence,  and  the  improvements, 
and  the  recognition  of  it  as  the  true  line,  is  very  convincing  evidence 
in  favor  of  the  defendant  If  in  1882  the  plaintiff's  predecessors  had 
raised  the  (question  that  the  defendant's  gnmtors  were  trespassing  upon 
their  premises,  the  true  line  at  that  earlier  day  probably  could  have 
been  more  correctly  determined,  and,  if  they  had  succeeded,  the  de- 
fendant's grantors  would  have  lost  nothing  except  they  were  unable 
to  take  land  which  did  not  belong  to  them.  Since  that  time  the  situa- 
tion has  materially  changed.  On  account  of  the  changes  by  time,  it 
is  now  more  difficult  to  prove  the  exact  line,  and  a  recovery  now  would 
bring  to  the  defendant  great  damaq^e  in  the  loss  of  her  buildinc^s  and 
improvements.  The  plaintiff  should  not  be  thus  benefited  by  the  de- 
lay to  assert  her  rights,  if  she  had  any.  It  is  not  reasonable  to  as- 
sume, where  the  acts  were  so  open  and  hostile,  that  a  mere  trespass 
would  have  been  suffered  to  ripen  into  a  substantial  right.  It  is  not 
necessary  to  say  that  the  plaintiff  is  estopped.  It  is  sufficient  to  say 
that  the  acts  of  the  plaintiff  and  his  predecessors,  and  the  acts  of  the 
defendant,  under  all  the  circumstances,  leave  the  fence  as  the  best  evi- 
dence of  the  dividing  line. 

The  findings  of  fact  that  the  plaintiff  is  the  owner  and  entitled  to 
the  possession  of  the  premises  in  dispute  and  that  the  defendant  is 
wroni^fuUy  in  possession  are  disapproved  of  as  a  .gainst  the  evidence. 
The  court  properly  excluded  the  testimony  of  the  witnesses  Clifton. 
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The  judgment  should  therefore  be  reversed  upon  the  law  and  the 
facts,  and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event.  All  concur ;  LYON,  J.,  in  result. 


1?J  MlML  Bi$^  £0.) 

KRAMER  V.  BARTH  et  at 
(SvpiwiDe  Orart,  Apiwllate  Term,  Flnt  Department  Jaonary  IS,  1018.) 

1.  Apteal  and  Ebbob  (S  419*) — Notice  or  Appeal — Fobm. 

There  is  no  right  of  appeal  from  "a  paper,**  and  an  appeal  purporting 

to  be  from  a  paper  will  be  dismissed 

'    IKd.  Note.— -For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  i|  2145, 
2146;  Dea  Dig.  |  419.*] 

2.  Appeai.  and  Ebror  (§  78*) — Constulction  -Final  JuDo^rENTS. 

A  judgment  entered  upon  the  failure  of  <b'fendants  to  act  on  the  per- 
mission granted  in  the  order  overruling  their  .demurrer  to  withdraw  it 
and  answer,  la  a  final,  not  an  intarlocntury.  Judgment 

TEd.  Note  -  For  otiu  r  (  usee,  see  Appeal  and  Error,  Cent  Die.  ii  42(1 
464-183;  Dec.  Dig.  f  16* 

For  Other  deilnitions,  see  Words  and  riirasee,  vo^  pp.  2774-279S; 
vol.  8,  p.  7068.] 

3.  PleadxHO  ff  222*)— Demubbek— Time  to  Pr  icAD  Oveb. 

.  Where  an  order  overruling  a  demurrer  required  defendant  to  plead 
over  wifbin  six  days  after  service  of  the  copy  "of  thie  order"  witii  notice 

of  entry  upon  dofondaut's  attorney,  the  service  of  the  order,  as  resettled 
by  defendant's  attorney  upon  plaintiff's  attorney,  will  not  set  the  time 
ronning. 

(E(L  Note.— FDr  other  eases,  see  Pleading,  Cent  Dig.  H  57<MS74;  Dee. 

Dig.  S  222.*] 

4.  Ji  DGME.NT  (8  163*)— Default  Judoiient — Vacation — Tuactice. 

That  the  time  for  defendants  to  answer  after  the  overruling  of  their 
demurrer  was  not  set  In  motion  by  service  of  notice  of  entry  of  the  order 
may  be  raised  uiK)n  a  motion  to  vacate  a  judgmeut  entered  for  want  of 
an  answer,  predicated  upon  an  nifidavit  showing  the  facta.  . 

[Kd.  NotewFor  other  cases,  see  Judgment  Cent  Dig:  1 828;  Dec  Dig: 

S  10.3.*] 

Sb  Costs  (|  1.'52*) — Demurrehs— I*bactice. 

Code  Civ.  Proc.  §§  9G4,  9(^.  9C9,  respectively,  provided  that  an  Is.sue  of 
law  arises  ui)on  demurrer,  that  Issues  of  law  must  first  be  dlsp<»se<l 
of,  and  that  they  must  l>e  tried  by  the  court,  while  sections  547  and 
respectively,  provide  that  an  issue  of  law  may  be  brought  on  and  tri^^d 
as  a  contested  motion,  and  that,  if  either  party  be  entitled  to  judgmeut 
nT»on  the  pleadiiijr.  the  court  may  upon  motion  Issue  joined  give  jud;nnent 
upon  the  pleadings.  Held  that,  under  the  latter  sections,  a  dtimirrer 
may  be  disposed  of  as  a  contested  motion  in  which  case  no  written  deci 
sion  is  necessary,  and  costs  cannot  exceed  those  before  notice  of  trial 
and  .$10  motion  costs,  or  it  may  be  disposed  of  as  an  Issue  of  law,  in 
wliiili  case  under  sections  n»10  and  1021  a  writuri  decision  is  necessary: 
final  judgment  l»elng  directed  if  the  unsiircessful  party  falls  to  comply 
with  the  interlocutory  orders,  and  the  cosUs  will  include  those  utter  no- 
tice Of  trial,  and  the  trial  fee. 

[Ed.  Note.— For  other  caaes^  see  Costs,  Cent  Dig.  |  5&1;  Dec  Dig.  | 
l.''.2.*] 

6w  Pleadi.ngs  a  198*) — Demuuklks. 

One  of  several  defendants  may  demur  where  the  complaint  states  uo 
cause  of  action  against  him;  a  demurrer  being  in  effect  a  declaration 
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tbftt  the  demarrant  will  go  no  further  because  nothing  has  been  shown 
against  him. 

[Ed.  Note.— For  other  caaea,  tea  Pleading;  Gent  Dig:  H  4Al-i68;  Dee. 

Dig.  §  19S.*] 

7.  Pasties  (S  92*)— Joi.nder — Misjoiwoaa. 

Code  Civ.  Proc.  §  488,  subsec.  6,  providing  that  a  defendant  may  demur 
where  there  is  a  defect  of  parties  plaintiff  or  defendant,  permits  a  de- 
murrer only  for  nonjoinder,  not  misjoinder,  of  parties. 

[Ed.  Note.— For  other  caeea,  eee  Partlea,  Cent  Dig.  U  160-KS2;  Dee. 
Dig.  f  02;*  Pleading,  Cent  Dig.  i 

Appeal  from  City  Court  of  New  York,  Special  Term. 
Action  hy  Mary  Kramer  against  Max  Barth  and  another.  "Ppym 
an  order  overruling  a  demurrer  with  leave  to  withdraw  the  demurrer 

and  answer,  and  "from  a  paper  dated  November  1,  1912,  entered  in 
pursuance  of  said  order,  purporting  to  be  an  interlocutory  judgment," 
defendants  appeal.  Order  reversed  and  proceedings  vacated,  but  ap- 
peal dismissed  in  so  far  as  taken  from  a  paper  purporting  to  be  an 
interlocutory  judgment. 
See,  also,  139  N.  Y.  Supp.  345. 

Argued  January  term,  1913,  before  SEABURY,  LEHMAN,  and 

PAGE,  JJ. 

Max  Schleimer,  of  New  York  City,  for  appellants. 
Jacob  W.  Block,  of  New  York  City,  for  respondent 

PAGE,  J.  [1,2]  There  is  no  right  of  an  appeal  from  a  "paper." 
There  was  a  judgment  entered  upon  the  failure  of  the  defendants  as 
is  recited  in  the  judgment  to  avail  themsdves  of  the  permission  grafted 
in  the  order  overruling  the  demurrer  to  withdraw  the  demurrer  and 

serve  an  answer.  Tliis  is  not  an  interlocutoiy  judgment,  nor  does  it 
purport  to  be  such.   It  is  a  final  judt^iient. 

[3,  4]  The  affidavit  showing  the  default  of  the  defendants  recited 
in  the  judgment  is  not  included  in  the  printed  papers  on  appeal,  and 
is  not  before  us.  If  the  order  of  October  23,  1912,  which  recited  the 
prior  orders,  was  not  served  by  tho  plaintiff  upon  the  defendants,  the 
time  within  which  the  defendants  were  required  to  withdraw  the  de- 
hiurror  and  serve  an  answer  had  not  been  limited.  That  time  as  stated 
in  the  order  was  "within  six  days  after  the  service  of  a  copy  of  this 
order  with  notice  of  entry  upon  their  [defendants']  attorneys."  The 
service  of  the  resettled  order  by  the  defendants'  attorney  upon  the 
plaintiff's  attorney  is  not  sufficient  to  set  the  time  rinining.  Rohr  v. 
Linch,  78  Misc.  Rep.  45,  137  N.  Y.  Supp.  752.  This  objection,  how- 
ever, could  properly  be  urged  on  a  motion  to  vacate  the  judgment  pred- 
icated upon  affidavits  sliowiiif^f  the  facts,  or,  if  the  affidavit  upon  which 
the  judgment  was  entered  does  not  show  a  service  of  the  order  with 
notice  of  entry  on  the  defendants'  attorney,  the  motion  might  be  based 
upon  the  papers  on  which  the  judgment  was  entered.  We,  however, 
will  not  review  the  judgment  on  an  appeal  from  a  "paper." 

[5]  The  appellant  claims  that  the  order  and  judgment  should  be 
rc\  crsed,  for  the  reason  that  the  court  did  not  make  and  rile  a  written 
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decision,  and  the  imposition  of  $35  costs  as  a  condition  for  granting 
leave  to  amend  as  unauthorized,  for  the  reason  that  $10  co^  is  all 
that  could  be  imposed.    The  attempts  to  simplify  the  practice  with 

respect  to  demurrers  has  led  to  confusion  in  the  minds  of  some  mem- 
bers of  the  bar,  and  calls  for  a  statement  of  what  would  seem  to  be 
elementary  rules  of  practice.  A  demurrer  may  be  brought  on  for 
trial  as  an  issue  of  law.  Code  Civ.  Proc.  §§  964,  965,  969.  In  which 
case  a  notice  of  trial  must  be  served.  On  the  determination  of  the 
issue,  if  the  demurrer  be  sustained  or  overruled,  and  leave  given  to 
amend  or  to  withdraw  the  demurrer  and  plead  over,  and  the  privilege 
is  availed  of,  costs  after  notice  of  trial  and  the  trial  fee  of  an  issue 
of  law  are  properly  imposed.  But  if  final  judgment  is  directed,  or  if 
final  judgment  is  entered  because  the  privilege  of  amending  or  plead- 
ing over  is  not  accepted,  then  costs  before  and  after  notice  of  trial 
and  the  trial  fee  of  an  issue  of  law  are  taxable.  De  Turckheim  v. 
Thomas,  113  App.  Div.  123,  99  N.  Y.  Supp.  104.  Or  an  issue  of  law 
may  be  brought  on  and  tried  at  any  term  of  court  as  a  contested  mo- 
tion. Section  976.  In  which  case  a  notice  of  motion,  and  not  a  notice 
of  trial,  is  served,  and  on  the  determination  of  the  motion,  if  the  de- 
murrer is  sustained  and  leave  given  to  amend,  or  overruled,  and  leave 
given  to  withdraw  the  demurrer  and  plead  over,  only  $10  motion  costs 
are  allowed.  If  final  judgment  is  entered,  costs  before  notice  of  trial 
and  the  motion  costs  are  taxable. 

Or  a  motion  may  be  made  for  judgment  on  the  pleadings  (section 
547),  which,  of  course,  must  be  brought  on  by  notice  of  motion,  and 
the  court  on  determining  the  motion  if  leave  to  amend  or  to  with- 
draw the  demurrer  and  plead  over  be  given  has  power  to  impose  such 
terms  as  may  be  just.  Costs,  however,  cannot  exceed  those  before 
notice  of  trial  and  $10  motion  costs.  Singer  Mfg.  Co.  v.  Granite  Spg. 
W.  Co..  67  Misc.  Rep.  575,  124  N.  Y.  Supp.  750;  Framingham  Trust 
Co.  v.  Villard,  74  Misc.  Rep.  204,  210,  133  N.  Y.  Supp.  823. 

While  the  amendments  to  the  Code  have  provided  two  methods  of 
disposing  of  a  demurrer,  additional  to  the  trial  of  the  issue  of  law, 
that  method  has  not  been  eliminated  from  tlie  Code,  nor  have  the  pro- 
visions applicable  thereto  been  supersedcrl.  Tlicrcforc  where,  as  in 
the  present  case,  the  issue  of  law  is  brought  on  for  trial  by  the  service 
of  a  notice  of  trial,  the  decision  of  the  court  in  writing  must  be  filed 
(section  1010),  which  must  direct  the  final  or  interlocutory  judgment 
to  be  entered  thereupon,  and  shall  contain  no  findings  of  fact  but  only 
conclusions  of  law.  If  leave  is  given  to  plead  anew  or  amend,  an 
interlocutory  judgment  should  be  directed,  and,  if  no  other  issue  re- 
mains to  be  tried,  it  should  direct  final  judgment,  if  the  parly  fails 
to  comply  with  any  of  the  terms  of  the  interlocutory  judgment.  Sec- 
tion 1021.  Where  the  matter  is  brought  before  the  court  on  notice  of 
motion  either  under  sections  976  or  547,  no  written  decision  nor  in- 
teriocutory  judgment  need  be  filed  or  entered,  but  an  order  should 
be  entered.  People  v.  Bleecker  St.  &  Fulton  Ferry  R.  R.  Co.,  67 
Misc.  Rep.  582,  124  N.  Y.  Supp.  786;  Nat.  Park  Bank  v.  Billings, 
144  App.  Div.  536,  129  N.  Y.  Supp.  846,  affirmed  203  N.  Y.  556,  % 
N.  E.  1122.    It  is  an  anomalous  situation  that  there  should  be  this 
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difference  in  practice,  and  what  are  called  "antiquated  and  useless 
forinalilics"  (5s^at.  Park  Bank  v.  Billine^s,  supra,  144  App.  Div.  539. 
129  N.  Y.  Supp.  848)  should  still  be  preserved,  when  a  simpler  and 
more  expeditious  manner  has  been  devised  for  the  disposition  of  an 
issue  of  law  by  bringing  it  on  as  a  contested  motion.  Relief  from 
this  condition  can  be  had,  however,  only  in  legislation.  Further  amend- 
ments to  the  Code  of  Civil  Procedure  eliminating  the  provisions  for 
the  trial  of  an  issue  of  law  otherwise  than  by  motion,  and  the  re- 
quirements for  a  written  decision  and  interlocutory  judgment,  would 
simplify  the  practice  and  carry  into  effect  the  legislative  intent  by  mak- 
ing that  which  now  rests  in  the  discretion  of  litigants,  whether  to 
bring  on  the  demurrer  by  notice  of  trial  or  notice  of  motion,  manda- 
tory,  by  providing  only  the  simpler  and  more  rational  method  of  mo- 
tion, but,  so  long  as  both  procedures  are  recognized,  the  court  must 
adapt  its  procedure  in  compliance  with  the  statutory  requirements.  It 
follows  that  llu-  order  must  be  reversed  and  all  proceedings  taken 
thereunder  vacated  and  set  aside,  and  the  case  remitted  to  the  City 
Court  for  appropriate  action. 

[I]  In  order  that  the  matter  may  be  finally  disposed  of  in  the  lower 
court,  we  have  examined  the  grounds  of  demurrer  set  forth,  and  have 
come  to  the  conclu-^ion  that  the  demurrer  to  the  complaint  for  the 
reason  that  it  did  not  state  facts  suflicicnt  to  constitute  a  cause  of  ac- 
tion against  Charles  Bartli  should  have  been  sustained.  In  the  amended 
complaint  there  is  not  a  single  allegation  of  fact  concerning  Charles 
fiarth.  It  is  true  that  where  a  party  has  been  named  individually,  and 
there  is  a  cause  of  action  stated  against  him  in  a  representative  capac- 
ity or  vice  versa,  the  courts  have  held  on  demurrer  that  the  caption 
was  not  controlling,  but  the  entire  complaint  would  be  examined,  and, 
if  a  cause  of  action  was  stated  against  him  in  either  capacity,  the  de- 
murrer would  be  overruled.  Rowe  v.  Rowe,  103  App.  Div.  100,  92 
N.  Y.  Supp.  491 ;  Soldiers'  Home  v.  Sage,  11  Misc.  Rep.  159,  33  N. 
y.  Supp.  549 ;  Beers  v.  Shannon,  73  N.  Y.  292.  297 ;  First  Nat.  Bank 
V.  Shulcr,  153  X.  Y.  163.  173,  47  N.  E.  262.  60  Aiii.  St.  Rep.  601. 
These  cases  cannot  be  considered  as  sustaining  the  contention  that 
where  there  are  two  defendants,  and  a  cause  of  action  is  only  allct^cd 
against  one,  the  other  defendant  cannot  demur  for  insufficiency  as  to 
hun.  The  decisions  are  to  the  contrary.  "Where  there  are  several 
defendants  some  may  answer  while  others  demur.  A  demurrer  is  in 
effect  a  declaration  that  the  party  demurring  will  go  no  furtljer,  be- 
cause the  other  has  shown  nothing  against  him.  And  a  demurrer  will 
be  sustained  where  the  cause  of  action  set  forth  in  the  complaint  fails 
to  show  any  connection  between  the  facts  therein  alleged  and  the  party 
defendant  by  whom  the  demurrer  is  interposed."  Webb  v.  Vanderbilt, 
39  N.  Y.  Super.  Ct.  4.  10.  See.  also.  People  v.  N.  Y.  Citv  Cent  Un- 
derground Ry.  Co.,  15  N.  Y.  Supp.  245,'  Gen.  Term  Sup.  Ct  1st 
Dcp't;  Polak  v.  Runkel,  56  App.  Div.  365,  67  N.  Y.  Supp.  753. 

[7]  The  joint  demurrer  of  the  defendants  on  the  ground  of  a  de- 

1  Reported  in  full  in  the  Nevr  York  Suppleuicnt;  reported  aa  a  memoran- 
dum decision  wltbont  opinion  in  60  Hon,  583. 
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feet  of  parties  ciefciulant  was  properly  overruled.  A  defect  of  par- 
ties as  ground  of  demurrer  under  subdivision  6  of  section  488  of 
the  Code  of  Civil  Procedure  means  a  nonjoinder,  and  not  a  misjoinder 
of  parties.  A  complaint  is  not  demurrable  for  too  many  parties  de- 
fendant. Hall  V.  Oilman,  77  App.  Div.  458,  79  N.  Y.  Supp.  303;  Tew 
V.  Wolfshon,  77  App.  Div.  454,  79  N.  Y.  Supp.  286;  Adams  v.  Slin- 
gerland.  87  App.  Div.  312,  84  N.  Y.  Supp.  323. 

In  so  far  as  the  aj)peal  is  taken  from  '*a  paper  purporting  to  be  an 
interlocutory  judgment,"  it  is  dismissed. 

The  order  appealed  from  is  reversed,  and  all  proceedings  had  there- 
under are  vacated  without  costs  to  either  party  as  against  the  other. 
AH  concur. 


KBAMER  V.  BARTH  et  aL 
(Smtreme  Oonrt  AppelUita  Term,  First  Depattment  January  18,  1018.) 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Mary  Kramer  against  AIux  Barth  and  another.  From  an  order 
denying  defendants'  rootlon  to  vacate  and  set  aside  execution,  and  compel 
plaintiff  to  enter  an  Interlocotory  Judgment  on  dcannrrer,  defendants  appeal.. 
Order  reversed. 

See,  also,  139  X.  T.  Supp.  341. 

Argned  January  term  1018,  before  SSABURY,  LE^UAN,  and  PAQB,  JJ. 

Max  Schlclnier,  of  New  York  City,  for  :iri>ollnnts. 
Jacob  W.  Bloclv,  of  New  York  City,  for  respondent 

I'EIl  CL'RIAM.  It  would  have  been  the  better  practice  to  have  moved  txy 
vacate  the  judgment,  as  well  as  the  execution  IssiuhI  therennder.  For  the 
reasons  set  forth  in  the  appeal  in  this  action  decided  herewith,  tbto  order 
will  be  rerersed,  witb  |10  costs  and  disbursements,  and  tbe  motion  granted. 


OKEBWBNT  v.  NATIONiOi  FIRE  INS.  GO.  OF  HARTFOHB. 
(Supreme  Court,  Appellate  Term,  First  Department  January  9,  1913.) 

L  IlfSUlAKOE  (I  164*) — ^POLICT— CONSTBUCnoW— OOODB  **H«L©  IW  TRUST.*' 

Under  a  fire  insurance  policy  on  goods  held  "In  trust,"  recovery  could 
be  had  for  the  loss  of  niatclios  stored  witli  insured  as  a  bail«'«»  for  hire. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig,  H  347-350; 
Dee.  Dig.  i  104  • 

For  otber  definitions,  see  Words  and  Pluasee,  toI.  4»  pp.  8278,  8274.] 

2.  IHBt*RA?fCE  (I  624»)--AcTioN  OX  Policy — Parttes. 

The  assignee  of  the  owner  of  matches  stored  with  the  insured  as  bailee 
for  hire  was  the  proper  plaintiff  In  an  action  and  under  a  trust  clause 

of  the  policy  for  loss  of  the  nuxtches;  tlie  person  for  whoso  benefit  a 
contract  is  made  having  the  riglit  to  sue  thereon,  although  not  named 

[Kd.  Note— For  other  cases^  see  Insurance,  Gent  Dig.  U  1607-1S71; 

Dec.  Dig.  §  024. •] 

8.  Ikbubance  ii  579*) — Action  on  Poliot — Parties — Effect  of  .Seitlbment. 

In  the  absence  of  waiver  or  estoppel,  tbe  plaintiff's  rights  in  such  case 
were  not  affected  ]>y  a  s(»ttleinent  between  tbe  Insured  and  the  insurance 
company  with  iinowledge  of  the  claim  of  plaintiiTs  assignor. 

[Bd.  Note. — ^For  other  cases,  see  Insurance,  Cent  Dtg.  f{  1417,  1419; 
Dec.  Dig.  5  r-n 
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4.  iBatJSANCB  (I  d48*)—ACZION  ON  POLIOT— DVIDKCOB  OV  IHSUIUBD'B  InTXR- 

nOV — OOMFBTENCT. 

After  H.  J.  bought  certain  merchandise  from  C,  C.  wrote,  asking  which 
of  them  should  Insure  the  merchandise,  and  H.  J.  replied  for  C.  to  do  so. 
Thereupon  C.  took  out  insurance  which  was  void  by  reason  of  hto  bavtefC 
parted  with  title.  Thereafter  a  bailee  for  hire,  with  whom  IT.  J.  stored 
the  merchandise.  Insured  the  contents  of  his  Warehouse  under  a  policy 
containing  a  trust  clause.  After  destruction  of  the  merchandtao  by  Are, 
H.  J.  assigned  to  C.  his  rights  under  the  bailee's  policy.  Held,  in  an 
action  by  C.  on  the  bailee's  policy  that  evidence  of  the  taking  out  of  the 
void  policy  and  of  the  prellniluary  correspondence  was  not  competent  to 
■liow  diBC  tbe  bidlee  did  not  intend  to  inonre  tblB  particular  merchandise. 

[Ed.  Note.— For  other  CBset,  860  Insurance,  Gent  ds.  il  1000,  1670, 

1677:   Dec.  Dig.  §  648.*] 

5.  Insurance  ({  665*) — Action  on  Policy— Evidence  of  Insubed's  Intbh- 

TiON — Pbobativs  Effect. 

The  fact  that  a  trust  clause  was  inserted  In  an  insurance  policy  cover- 
ing the  contents  of  a  warehouse  was  strong  probative  evidence  that  the 
inanred  intended  to  insure  anotiier'a  mowliandiae^  wMeh  was  atored  witli 
him  as  a  bailee  for  hire. 

[Ed.  Note.— For  other  casea,  see  Insurance^  Cent  Dig.  U  1707-1728; 
Dec.  Dig.  i  60S.*3 

6L  IirauBAifCB  d  146*) — Polict— OoNarauonoii. 

The  Intention  of  the  parties  to  an  Insurance  contract,  even  though 
extraneous  evidence  la  permissiblev  must  primarily  be  sought  In  the  in> 
atmment  itadf  . 

[Ed.  Note.— For  othar  caaoB,  aeo  Inanrancei,  Gent  Dig.  ||  208, 2Mr286; 

Dec.  Dig.  §  146.*] 

7.  Iksubance  ({  G59*) — Proof  of  Ix>88 — Waiver. 

An  nnqiiallflad  denial  of  liability  under  tbe  tmat  danee  of  a  flva  In- 

anrance  policy  waived  the  proof  of  loss  stipulated  for  by  the  policy. 

[Ed.  Note.— For  otber  cases,  aee  Insurance,  Cent.  Dig.  U  1301,  1392; 

Dec.  Dig.  §  559.*] 

Appeal  from  Municipal  G>urt,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Alfred  Czerweny  against  the  National  Fire  Insurance 
Company  of  Hartford.  From  judgfment  for  plaintiff,  defendant 
peals.  Affirmed  upon  the  opinion  below*  " 

The  following  is  the  opinion  of  Judge  Spi^elberg,  in  the  trial  court: 

This  action,  whieb  was  submitted  \\\K>n  an  agreed  statement  of  facts,  ia 
brought  by  the  plaintiff,  as  assignee  of  Herman  Jedel,  to  recover  upon  a  pol- 
icy of  Insurance  issued  by  tbe  defendant  to  A.  Jedel  Company.  Some  time 
prior  to  March  0,  1010.  Herman  Jedel,  who  was  doing  busineaa  under  tbe 
name  of  tho  Anglo-American  Flreworlis  Company,  was  the  owner  of  a  quan- 
tity #of  matches  which  were  deposited  by  him  in  a  brick  warehouse  o\\aied  by 
A.  Jedel  Company  at  Newark,  Del.,  under  an  arrangement  with  said  company, 
whereby  Herman  Jedel  agreed  to  pay  to  said  company  for  storage  at  the' 
rate  of  10  cents  per  case.  On  April  12.  1010.  A.  Jedel  Company  took  out  Insur- 
ance with  seven  flre  Insurance  coniiiauies,  among  which  was  this  defendant, 
for  tbe  acjrrecate  sum  of  .525.000.  ^3,000  of  which  was  to  cover  tho  tnadilnery 
and  $10,000  the  stock.  The  policy  Issued  l>y  the  defendant  herein  was  for 
|5,00O  to  cover  pro  rata  the  two  Items  mentioned.  The  clause  relating  to  the 
Insurance  of  the  stock  reads  as  follows:  "On  stock,  materials  and  supplies 
made  up  and  In  process,  their  own  or  lieUl  in  trust,  on  consignment,  or  sold 
but  not  removed,  while  contained  in  brick  l)uildings  •  ♦  •  altuate  near 
Pennsylvania  Railroad  atation,  NewarJc,  Delawara"    Tbe  wardiouae  in 
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which  the  matches  were  stored  Is  one  of  the  balldingB  described  In  file  policy. 
•On  May  11.  1910.  the  biilldinff  In  question,  together  with  others  and  tholr 
<»ntents,  were  destroyed  by  Are,  and  among  the  goods  destroyed  were  the 
jnatdies  owned  by  Herman  Jedel.  The  A.  Jedel  Gompany  illed  a  proof  of 
]o!^s  with  the  dofendniit  and  the  other  Are  Insumnoe  companies  without  men- 
tioning the  matches  which  had  been  stored  with  it.  Thereafter  representa- 
tives of  the  dtfendaat  and  the  other  fire  Insurance  companies  went  to  Newark, 
Del.,  for  the  purpose  of  ascertaining  the  loss.  At  the  Interviews  which  toolc 
place  there  "a  knowledge  of  the  existence  of  said  matches  upon  said  premises 
at  the  time  of  fbe  fire,  tbdr  approximate  value,  and  the  drcomstances  and 
conditions  under  which  they  were  there  contnlno<l  and  their  destruction  l)y  the 
fire  was  imparted  to  the  said  r^reeentatives  of  the  said  Insurance  companies 
by  the  rcproeentatlvea  of  the  A.  Jedel  Oompany."  The  latter,  upon  being  ques- 
tioned, stated  that  thoy  did  not  claim  that  the  matches  were  covered  by  the 
insurance  policies,  and  that  they  had  no  Interest  therein,  but  that  they  were 
the  iwoperty  of  other  parties  and  were  coTored  by  Insnranee  taken  ont  specif- 
ically thereon  at  the  Instance  of  the  persons  Infonstod  in  said  matches. 
Thereafter  the  amount  payable  by  the  Insurance  companies  was  settled  by 
agre^snt  between  them  and  the  A.  Jedel  Company  at  the  ram  of  $21,000^ 
$6.0f)0  to  be  payable  on  the  machinery  and  the  fixtures  and  llH.OfX)  on  the 
stock.  I::ach  company  paid  its  proportionate  share,  leaving  $4,000  of  the 
total  liability  unpaid.  The  policies  were  thereupon  canceled  by  consent 
The  proportionate  share  of  the  defendant  of  said  $4,000  uninnnts  to  $800. 
The  value  of  the  matcl^.  at  the  time  of  the  fire  was  $1,106«  and  the  plaintiff 
seeks  to  reoorer  herein  from  the  defendant  the  proportionate  share  of  Its 
liability,  to  wit,  $221. 

[1]  Applying  the  law  to  the  facts  herein,  it  seems  clear  tliat  the  A.  Jedel 
•Gompauy  was  a  bailee  for  hire  of  the  matches  owned  by  Herman  Jedel,  and 
that,  under  the  so-called  "trust  clause"  above  quoted,  Herman  Jedel  has  an 
Insurable  interest  therein  and  the  right  to  recover  his  loss  from  the  defend- 
ant, so  Ion;?  as,  as  Is  the  case  herein,  the  liability  of  the  Insurance  company 
has  not  been  exhausted.  'I'lie  general  rule  of  interprebition  of  such  a  ciaiLse 
is  well  stated  in  the  Knglish  text-boolc  of  Wilford  &  OtterBarry  on  Fire  In- 
surance, p.  164:  "The  expression  'goods  held  in  trust*  Is  not  limited  to  goods 
held  in  trust  in  the  strict  te<  bTdcai  sense  of  the  phrase,  but  extends  to  goods 
with  which  the  assured  is  intrusted.  It  therefore  includes  all  goods  which 
nre  in  the  possession  of  the  assured  as  bailee,  whatever  tlie  nature  of  the 
contract  by  which  they  conje  Into  his  possession."  The  rule  is  the  same  in 
this  country.  In  19  Cyc.  C(39.  it  Is  said:  "It  is  usual  for  persons  enpaRed  In 
the  business  of  keeping  property  for  others,  on  account  of  which  they  may  be 
liable,  to  Insure  stich  property  under  policies  covering  goods  held  by  them 
Mn  trust':  but  this  term  does  not  imply  a  technical  trust,  but  only  pos- 
session of  property  of  others,  for  whlcli  the  insured  may  be  calletl  on  to 
account"  In  Stillwcll  v.  Staples.  19  N.  Y.  401,  the  court  says:  "It  is  quite 
apparent  that  the  words  'in  trust,'  as  thus  used,  are  not  to  be  taken  in 
any  strict  technical  sense,  which  would  limit  their  oi)eration  to  cuse-s  wliere 
the  title  to  goods  had  been  vested  In  a  trustee^  subject  to  some  speeilic 
trust  to  be  executed  by  him — for  several  reasons.  In  the  first  plaee,  they 
would  be  entirely  unnecessary  for  any  such  purpose,  and  woukl  add  nothing 
whatever  to  the  'force  of  the  pnii<  y.  A;;ain,  the  structure  of  the  clau.se  it.'^elf 
.vhows  the  meaning  to  be  different.  The  words  are,  'the  i>rop.^rty  of  the  in- 
sured, or  held  in  trust,'  etc.  The  antitliesis  shows  that  the  words  'In  trust' 
are  meant  to  cover  goods  not  the  property  of  the  Insured.  But  goods  held  In 
trust.  In  the  technical  sense  suggested,  would  l>e  as  much  his  property  as  I>e- 
tween  him  and  the  insurer  as  those  lielouging  to  him  in  his  own  right.  The 
words  'In  trust'  may.  with  entire  propriety,  be  applied  to  any  case  of  bail- 
ment, where  goods  belonging  to  one  person  are  Intrusted  to  the  custody  or 
care  of  another,  and  for  which  the  bailee  Is  responsible  to  the  owner."  To 
the  same  effect  Is  Utica  Canning  Co.  Home  Insurance  Co.,  132  Appt.  Dir. 
420.  116  N.  Y.  Supp.  o::4. 

£2]  It  likewise  admits  of  no  doubt  that  Herman  Jedel  or  his  assignee  is 
the  propor  putj  to  bring  tbia  ault  He  la  the  real  party  In  Intereat,  and  it 
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to  we\l  sfttlod  tlmf  n  porsnn  for  wTiose  benefit  a  oontrnct  i^^  made  has  a  right 
to  sue  thercou,  although  he  is  uot  named  therein.  The  learned  counsel  for 
the  defendant  does  not  dispute  this  proposition. 

[S]  I  do  not  think  that  die  settlement  made  with  A.  .Tedel  Company  can 
affect  the  plaintiff's  rights.  It  may  be  that  the  A.  Jedel  Company  could  have 
<wiceled  the  policy  or  waived  the  tmst  elanse  before  the  Are  had  taken  plaee, 
but  the  llnMHty  of  the  defendant  accrued  and  1'(>< mno  fixed  at  the  time  of 
the  tire  and  neither  the  disclaimer  of  the  A.  Jedel  Company  of  any  interest 
In  the  matdies  nor  the  snbseqnent  adjustment  of  Its  loss  and  the  cancellation 
of  the  policies  can  relieve  the  (lofeudnnt.  unless  Herman  .TtMlcl  has  waived 
his  rights,  or  is  estopped  from  asserting  them.  Although  Herman  Jedel  was 
a  director  and  an  officer  of  the  A.  Jedel  Company,  It  Is  conceded  that  the  busl* 
neSB  which  was  conducted  by  Herman  .Ted'^1  under  the  name  of  the  Anirlo- 
American  Fireworks  Company  was  not  connected  with  that  of  tlie  A.  Jedel 
GOmpany,  so  that  In  this  transaction  tiiese  two  parties  are  In  no  wise  Iden- 
tified. The  defendant  when  It  made  Its  settlement  with  the  A.  .Trd.^l  Coniiiany 
had  actual  knowledge  of  Flerman  Jedel's  claim.  Under  these  circuntiiianeeM, 
the  cancellation  of  the  policies  Issued  to  A.  Jedel  Company  cannot  avail  this 
defendant  to  defeat  this  action.  IJtIca  Canning  Oo.  Home  Insurance  Co., 
supra.  132  App.  Div.  423.  116  N.  Y.  Supp.  934. 

[4]  The  learned  counsel  for  the  defendant,  however,  arirnes  with  a  great 
deal  of  force  that,  pursuant  to  the  intention  of  the  parties  herein,  the  insur- 
ance policy  did  not  cover  Herman  Jedel's  matches,  and  relies  upon  the  fol- 
h>wlng  drcumsfances:  It  appears  that  Herman  Jedel  some  time  ])iHor  to 
February  24,  ir^lO.  bouiilit  the  merchandise  In  question  from  Alfred  Czerweny, 
the  plaintiff,  who  does  business  in  the  city  of  New  Yorli.  After  tho  matclu«5 
had  been  shlp])e<l  by  Czenveny  to  Newark,  Del.,  he  on  March  9.  11)10.  wr<it<- 
to  the  An;.'lo- American  Fireworks  Company — that  Is,  to  llern)an  Jedel— a 
letter,  which  reads  in  part:  "Heferrlns  to  my  conversation  with  your  Mr.  A. 
Jedel  regarding  the  Insurance  on  the  matches,  would  retiuest  you  to  kindly 
let  me  know  whether  you  hn\-e  covered  same^  respectively  whethtf  yon  as  the 
owner  will  take  the  respnnsll)lllty  in  case  of  fire,  or  if  you  expect  mo  to  cover 
the  insurance."  On  March  10,  1910,  the  Anglo-American  Fireworks  Coujpany 
wrote  a  reply  to  this  letter,  containing  the  following  statement:  "According 
to  our  agreement,  you  are  to  efrpr*t  and  att<'nd  to  the  Insurance  on  the 
matches."  Thereafter  Czerweny,  on  or  about  March  19,  1910,  obtained  a  pol- 
icy In  the  North  River  Fire  Insurance  Company,  Insurlni?  Alfred  Czerweny  or 
A.  Jedel  Company  as  Interest  may  appear  for  81,r?(X».  on  matches  in  <>nc  <tory 
brick  warehouse  of  A.  Jedel  Company,  situated  at  Newark,  Delaware.  The 
policy  was  to  run  for  six  months  from  Its  date,  and  was  in  full  force  on  May 
11,  1010.  the  date  of  the  tire.  At  the  time  of  the  is?;uance  of  the  iM)Ilcy 
Czerweny  had  parted  with  his  title  to  the  matches,  and,  though  the  purchase 
price  had  not  been  fully  paid,  he  had  no  Insurable  interest  ^n  the  property, 
and  the  policy  issued  to  him  was  nbsolutelj'  void.  The  defendant,  however, 
claims  that  the  correspondence  between  Uermau  Jedel  and  Czerweny  and  the 
subsequMit  issuance  of  the  poHcy  is  elear  proof  that  A.  Jedel  Company  did 
not  intend  to  Insure  the  matches  when  It  made  its  contract  of  insuranc,'  with 
this  defendant  and  the  other  Insurance  companies.  I  cannot  agree  with  Uiis 
contention.  It  may  be  readily  admitted  that  the  terms  of  the  insurance  poli- 
cy in  question  are  not  cnuduslve  as  betwoi  ii  tlic  defendant  and  the  plaintiff's 
assignor,  and  that  evidence  dehors  the  instrument  may  be  received  to  vary 
or  contradict  the  contract  made  between  A.  Jedel  Company  and  the  defend* 
ant  Lee  v.  Adsit,  37  N.  Y.  78;  Lowell  Mfir.  Co.  v.  Safeguard  Fire  Ins.  Co., 
S8  N.  Y.  501;  Home  Ins.  Co.  v.  Baltimore  Warehouse  Co.,  93  U.  S.  027,  at 
page  541,  23  L.  Bd.  868.  However,  It  must  be  borne  in  mind  that  A.  Jedel 
Comi>any  was  not  a  party  to  the  correspondence  l»etweeu  Ilermnn  Jedel  and 
Czerweny  and  as  Herman  Jedel  was  neither  connected  with,  nor  acting  for 
A.  Jedel  Company  in  relation  to  the  matches  in  question,  an  arrangement  be- 
twec'ii  third  i>;irtlt's  cannot  l>e  Injected  into  the  written  terms  of  the  policy 
forming  the  contract  between  the  A.  Jedel  Company  and  the  defendant,  am 
can  any  intention  which  Herman  Jedel  may  have  bad  in  regard  to  the  in- 
surance be  imputed  to,  or  be  taken  advantage  of  by  the  A.  Jedel  Company. 
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If  there  was  on  March  10,  1010,  no  iutfiition  on  the  part  of  A.  Jcdel  Company 
to  insure  the  merohnndlsf^  liold  l>y  it  as  bailee,  why  was  on  April  2,  1910,  the 
tru.-^t  eliiuse  iu.serte<l  in  the  jM)licies?  It  may  be  plausibly  argued  that  even 
if  au  iutention  nut  to  insure  existed  on  March  10,  1910,  it  was  abandoned  on 
April  '2,  1910,  iiud  if  we  are  permitted  to  seek  for  a  reason  therefor,  it  seems 
quite  lilvely  that  In  Uie  meantime  the  A.  Jedel  Company  realized  that  Czer- 
weny  had  no  insurable  interest  in  Uie  matches,  and  that,  on  account  of  its 
liability  to  Herman  Jcdel.  It  was  necessary  to  insure  the  Roods  by  its  own 
policies.  It  does  not  appear  that  A.  Jedel  Company  had  any  goods  other  than 
those  in  question  in  trust  ui)ou  Its  premises. 

[5]  If  it  is  pr<tpor  to  Inquire  into  the  intention  of  the  parties,  the  very  fact 
of  the  insertion  o£  the  trust  clause  is  of  tlie  greatest  weight,  and  certainly 
of  more  probative  force  in  showing  what  the  intention  of  the  parties  was 
than  the  correspondence  rolled  upon  by  the  defendant  which  took  place  be- 
tween other  parties  and  before  the  issuance  of  the  policy  in  suit  A  similar 
situation  was  presented  in  the  Utica  Canning  Co.  Case,  supra,  where  the 
court  said  (132  App.  IMv.  425,  IIG  N.  Y.  Supp.  9;{S)  :  "Tii  tli(>  case  at  bar  we 
tJiink  it  clear  that,  under  the  terms  of  the  iiolicy,  it  was  intended  by  the  de- 
fendant tihat  everything  which  De  Oroff  &  Son  should  have  in  their  warehouse 
in  the  course  of  their  bu.siness  was  to  be  insured,  and  this  would  seem  to  be 
the  only  purpose  of  the  slip  or  clause  which  was  added  to  the  iwlicy.  Such 
slip  was  added  to  obviate  the  necessity  of  covering  all  sorts  of  different  bail- 
ments with  separate  policies.  We  think  that  the  fair  interpretation  and  mean- 
ing of  the  policies  was  that  they  were  intended  to  cover  whatever  property  De 
Groff  ft  Son  had  in  tti^r  war^ouse  in  the  course  of  their  business.  Plain- 
tiff's goods  were  there  In  the  course  of  sucli  business,  the  goods  were  lost, 
aud  the  plaintiH  is  now  entitled  to  the  protection  of  the  policies.  De  Groff 
&  Son  were  bailees  of  plaintiff's  goods  for  hire,  and,  under  the  authorities  to 
which  we  have  ciille<l  attention,  we  think  It  clear  that  the  defendant  was 
liable  to  the  owners  of  such  goods  for  the  loss  wliich  occurred  to  them  by 
reason  of  the  fire  against  which  they  were  insured  1^  the  policies  issued  to 
De  Groff  &  Son." 

(•]  That  the  intention  of  the  parties,  even  though  extraneous  evidence  be 
permissible,  must  primarily  be  sought  in  the  Instrument  itself,  is  well  settled. 
In  Burke  v.  Continental  Insurance  Co.,  184  N.  Y.  77.  70  N.  K.  1086,  the  court 
held  ttiat  the  insurance  under  a  similar  clause  as  in  this  case  did  not  inure 
to  tbe  benefit  of  the  bailor,  for  the  reason  that  the  agreement  with  the  bailee 
provided  that  the  bailee  should  not  be  liable  to  the  bailor  for  loss  by  lire. 
Upon  a  retrial  of  tbe  ca^,  it  appeared  that  a  sliort  time  before  the  tire  this 
agreement  was  modified  so  tbat  the  bailee  sbould  be  liable  for  loss  by  fire, 
but  the  terms  of  the  pollcj'  remained  unchangetl.  Wlien  tho  case  came  again 
before  the  Apiiellate  Division  (128  App.  Div.  Stil,  112  N.  Y.  Supp.  865),  the 
<»nrt  beld  that  the  one  clause  wbich  interfered  with  the  risk  had  been  chang- 
ed, and  that  the  bailee  bad  an  Insurable  interest  in  the  property.  See,  also. 
Kline  Bkm.  St  Co.  v.  German  Union  Fire  Insurance  Co.,  147  App.  Dir.  700, 
132  N.  T.  Snpp.  181,  and  Symmers  Carroll,  149  App.  Dir.  041,  134  N.  T. 
.^ui.p.  170.  de<-ided  by  the  Appellate  Division  March  15,  1012.  In  the  Sym 
mers  Case  tbe  court  said:  "It  is  manifest  that  Starin  when  he  caused  the 
words  for  account  of  whom  it  may  concern*  to  be  inserted  in  the  poUqr  had 
in  mind  and  intended  that  in  certain  contingencies  some  one  Other  than  him- 
self should  be  entitled  to  share  in  tbe  proceeds  of  the  i)oUd,e8.** 
'  fT]  The  plainttlTs  claim  is  also  restated  on  the  ground  that  his  assignor  did 
not  make  a  proof  of  loss  within  the  GO  days  after  the  lire,  as  pro\ide<l  in  the 
i>oUcy  of  insurance.  Although  I  hardly  think  tliat  this  point  is, seriously 
n^^.  it  may  be  well  to  dispose  of  it  In  the  first  place,  It  is  doubtful  wheth- 
er there  was  any  obligation  on  the  part  of  Herman  Jcdel  to  flic  any  proof  of 
loss.  In  Heilbrunn  v.  German  Alliance  Insurance  Ck>.,  140  App.  Div.  557,  125 
K  T.  Supp.  874,  It  was  held  that  neither  the  mortgagee  of  real  property  in- 
sured against  loss  by  fire  nor  the  mortgagor  need  give  notice  of  the  loss  to  the 
insurer  or  fumisli  proof  of  loss  under  a  policy  containing  a  clause  tliat  the 
loss,  If  any,  be  payable  to  the  m<Hrtgagee  as  bto  interest  may  appear.  Tbe 
reasoning  of  that  case  applies  to  this,  althou'jrb  the  farts  are  not  alike.  In 
this  case  tbe  notice  of  loss  to  tbe  defendant  is  admitted,  and  the  value  of  the 
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matches  at  the  time  of  the  fire  is  likewise  admitted.  In  view  tliereof,  what 
wa«  the  purpose  of  farnlshing  proof  of  loss  wltbln  00  tlays  wh^  all  tbe  facts 

were  within  the  knowledge  of  the  defendant?  The  defense  henin  Is  not 
based  upon  insuffident  knowledge  of  the  plaintiff's  claim  and  the  amount 
thereof  or  of  the  conditions  under  which  the  claim  arose,  bnt  upon  the  denial 
of  any  Jinblllty  for  the  loss  suffered  by  the  plaintiff's  assignor.  In  suoli  a 
case  no  proof  of  loss  is  required.  The  rule  is  stated  in  1  Clement  on  Fire  in- 
surance^ 228,  with  the  citation  of  numerous  authorities,  as  follows :  **An  un- 
quallfied  denial  of  liability  or  assertion  that  pollry  is  void  waives  statement 
or  proof  of  loss;  and  this  dSCect  is  not  prevented  by  a  statute  imposing  an 
obUgatipn  to  furnish  prooftt." 

In  the  view  that  I  take  of  this  cBse  there  must  be  Judgment  for  the  plains 
tiit  for  the  amount  claimed. 

Argued  December  term,  1912,  before  SEABURY,  GUY,  and  GE- 
RARD, JJ. 

Haitwell  Cabell,  of  New  York  City,  for  appellant. 
Ht]go  Wintner,  of  New  York  City,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with  costs,  upon  the  opinion, 
of  Mr.  Justice  Spiegelberg  in  the  court  below. 


(79  Misc.  Bep.  140)   

PEOPLE  ex  nL  HOB»CDERLIN  ▼.  KANE,  Waidfn, 
(Bapreme  Oourt,  Special  Tenn,  Kings  Ooonty.   January  8^  IdlS.) 

2.  ImAMTB  d  12*) — STATUTOBT  RSOUtATION  OP  EUPLOTMKNT. 

I>al)or  IjHw  (roiisol.  Laws  1000,  c.  31)  §  77,  as  amen(lo<l  by  Tjiws  1912,. 
c  53ii,  is  constitutiuual  in  so  far  as  it  limits  the  working  bours  of  nil> 
nors ;  the  state  liaving  power  to  protect  its  wards. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent  Dig.  |  IS;  Dec  Dig. 

I  12.*] 

2.  CouBTs  (8  95*) — Pbeckdents — Decisions  of  Courts  of  Other  States. 

8in«e  the  adoption  of  the  fourteenth  amendment  to  the  United  States 
Constitution,  the  federal  Supreme  Court  has  become  the  final  arbiter  of 
whether  a  state  in  the  exercise  of  its  police  power  has  violated  the  con- 
stitutional gnaranty,  thus  making  the  various  state  courts  courts  of  cou- 
.  current  Jurlsflicticii.  and  so  the  decisions  of  the  courts  of  one  state  on 
such  question  are  not  to  be  regarded  in  another  as  those  of  a  foreigD 
tribunal,  but  as  those  of  a  court  of  equal  authority. 

[Ed.  Xoto.—Fior  other  cases,  aee  Oourts,  Gent  Dig.  H  822,  828;  Dee. 

Dig.  §  05.»] 

8.  Constitutional  Law  (|  SO*) — Masteb  and  Sebvant  (|  10*) — ^Poucs  Pow- 
ers— Regulation  op  Female  Labor — Hours  of  Work. 

^^^lll»>  the  courts  are  bound  to  prott'Ct  constitutional  liberty  against 
encroachments,  even  by  the  Legislature,  the  liberty  to  be  protected  is 
cMl  or  political  liberty,  and,  while  persons  are  ^titled  to  liberty  of  con-, 
tract,  the  state,  if  for  the  protfn  tlon  of  its  inhabitants,  may  under  1» 
police  power  limit  the  hours  which  women  may  work  in  certain  indus- 
tries, lis  was  done  by  Labor  Law  (Gonsol.  Laws  1909,  c  81)  §  77. 

[Ed.  Note, — For  other  cases,  see  Constitutional  Law,  Cent.  Din.  §  157; 
Dec.  Dig.  §  SO;*  Master  and  Servant,  Cent.  Dig.  §  13;  Dec.  Dig.  S  10.*1 

i,  GoNSTiTunoNAi.  Law  (i  238*)— Equal  Pboiscxion  or  Law— GLASSxncA* 

TION— "IiAW.** 

While  a  law  is  a  rule  of  condnct  which  must  apply  alike  to  all  under 
like  conditions,  and  the  state  cannot  deny  any  person  the  e<iual  protection 
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of  the  laws,  the  Legislature  In  framing  them  has  a  reasonable  right  of 
classiflcatioiit  and,  unless  tbe  classification  Is  unreasonable  as  a  matter 
of  common  knowledge^  tbo  courts  cannot  interfere,  and  consequently 
■  cannot  hear  evidence  on  the  reasonaMeness  of  the  classification,  hence 
Labor  Law  (Consol.  Laws  1909,  c.  HI)  |  77,  which  limits  under  a  penalty 
the  hours  women  may  work  In  all  ftwtories  other  than  canning  establish- 
ments, is  not  UiTalld  m  daaa  legislation,  though  excepting  those  estab- 
lishments. 

lEd.  Note— For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  6§  088- 
680,  706-706;  Dec.  Dig;  f  23&* 

For  other  deflnittom,  ne  Words  and  Phrases^  toL  5^  pp.  4014-1023; 
vol.  8,  p.  7701.1 

Habeas  corpus  by  the  People,  on  the  relation  of  William  Hoelder- 
lin,  against  Thomas  Kane,  as  warden  of  the  city  prison  of  the  borough 
of  Brooklyn,  city  of  New  York.  Writ  dismissed,  and  relator  remanded 
to  custody. 

Alfred  J.  Talley,  of  New  York  City  (Denis  B.  O'Brien,  of  New 
York  Chy,  of  counsel),  for  relator. 

James  C.  Cropsey,  Dist.  Atty.,  of  Brooklyn  (Hersey  £gguiton»  Asst. 
Dist  Atty.,  of  Brooldyn,  of  counsel),  for  respondent 

BLACKMAR,  J.  This  is  a  proceeding  on  habeas  corpus  said  to 
be  brought  to  test  the  constitutionality  of  the  law  limiting  the  hours 
of  labor  of  minors  and  women  in  factories,  other  than  canning  estab- 
lishments, to  9  hours  a  day  and  54  hours  a  week.  The  respondent 
returns  that  he  holds  the  relator  under  three  commitments  for  the 
violation  of  section  77  of  the  Labor  Law :  One,  for  employing  a 
male  minor  under  the  age  of  18  years  more  than  54  hours  a  week; 
another,  for  employing  a  female  minor  under  the  age  of  21  years  more 
than  54  hours  a  week ;  and  another,  for  employing  a  female  over  the 
age  of  21  years  more  than  54  hours  a  week.  The  return  was  traversed, 
alleging  the  unconstitutionality  of  section  77  of  the  Labor  Law,  as 
amended  in  1912,  and  the  district  attorney  appeariug  for  the  defend- 
ant demurred  to  the  traverse. 

[1]  The  case  might  be  summarily  disposed  of  on  the  ground  that, 
whatever  may  be  said  regarding  the  validity  of  the  law  limiting  the 
•  hours  of  labor  of  adult  women,  it  was  competent  bqrond  question  for 
the  L^slature  to  prescribe  such  limitations  in  the  case  of  minors,  who 
are  wards  of  the  state,  and  that  such  provisions  of  the  law  are  plainly 
severable.  I  shall  not,  however,  place  my  decision  on  that  ground, 
but  shall  consider  the  very  question  argued  orally  and  in  briefs,  viz., 
whether  it  is  constitutional  for  the  Legislature  to  make  it  a  crime 
to  employ  an  adult  female  to  work  in  a  candy  factory  more  than  54 
hours  in  a  week.  It  is  claimed,  first,  that  the  constitutional  guaranty 
of  "liberty"  is  violated,  in  that  the  law  in  question  abridges  the  right 
of  both  employer  and  employe  to  contract  for  labor;  and,  second,  that 
the  exemption  of  contracts  for  labor  in  canning  factories  during  the 
summer  season  violates  the  principle  that  laws  must  be  uniform  in 
their  application,  and  the  provision  in  the  fourteenth  amendment  to 
the  United  States  Constitution  forbidding  any  state  to  deny  to  any 
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.person  within  its  jurisdiction  the  equal  protection  of  the  law.  I  pro- 
pose to  rest  this  case  on  the  authority  ot  reported  decisions  of  the 
courts,  with  a  few  prefatory  remarks  as  to  their  relative  value. 

[2]  Prior  to  the  adoption  of  the  fourteenth  amendment  to  the  Unit- 
ed States  Constitution,  each  state  decided  for  itself  the  question  of 
the  limitation  of  the  police  power.  It  was  a  question  of  the  domestic 
policy  of  the  several  states  and  tlie  decisions  of  their  tribunals  upon 
it  were  final.  Since  the  adoption  of  the  amendment,  the  liberty  of  the 
individual  is  protected  by  the  United  States  Constitution  against  ac« 
tion  by  the  states.  AH  judicial  questions  of  the  power  of  the  several 
states  to  restain  liberty  by  the  exercise  of  the  police  power  are  thus 
finally  brouf^ht  to  the  arbitrament  of  tlic  United  States  Supreme  Court. 
On  this  class  of  questions,  that  is  the  court  of  last  resort,  and  its 
decisions  are  the  supreme  authority.  Since  the  enactment  of  that 
amendment  the  courts  of  all  the  states,  with  reference  to  the  rights 
therein  secured  to  individuals,  have  become  courts  of  co-ordinate  juris- 
diction. Whether  the  decision  comes  from  Maine  or  Oregon,  from 
Minnesota  or  Louisiana,  if  it  sustains  a  statute  of  the  state  limiting 
liberty  in  the  exercise  of  the  police  power,  it  is  subject  to  review  by 
the  Supreme  Court.  The  courts  of  all  the  stales  are  working  to- 
gether with  equal  powers  in  this  field  of  law.  The  decisions  of  the 
United  States  Supreme  Court  upon  the  police  power  are  therefore 
controlling. -and  those  of  the  courts  of  sister  states  may  no  longer  be 
regarded  as  decisions  of  foreign  tribunals,  but  they  are  entitled  to  that 
degree  of  deference  which  is  yielded  to  courts  of  equal  authority  ad- 
ministering, not  similar  laws,  but  the  same  law. 

[3, 4]  Bearing  this  principle  in  mind,  I  proceed  to  an  examination 
of  the  authorities.  Muller  v.  Oregon,  208  U.  S.  412,  28  Sup."  Ct  324, 
52  L.  Bd.  551,  13  Ann.  Cas.  957,  decided  that  ah  act  of  the  Legislature 
of  Oregon  prohibiting  the  employment  of  females  in  any  mechanical 
establishment  or  factory  or  laundry  more  than  ten  hours  during  any 
day  is  not  unconstitutional  so  far  as  respects  laundries.  The  case  dif- 
fers from  the  one  at  bar,  for  in  this  case  the  employment  was  not  in 
a  laundry,  but  in  a  candy  factory,  and  the  legal  Ihnit  is  not  10  hours 
a  day,  but  9  hours  a  day  and  54  hours  a  week.  That  case,  however, 
decides  the  fundamental  proposition  that,  for  the  purpose  of  the  ap- . 
plication  of  a  law  under  the  police  power,  the  I.e^i^islature  may  estab- 
lish a  class  composed  of  women  alone,  and  may  limit  the  hours  of  labor 
of  the  individuals  composing  that  class. 

In  State  v.  Somerville,  67  Wash.  638.  122  Pac.  324,  decided  in 
March  1912,  a  law  limiting  the  hours  of  labor  of  women  to  eight  hours* 
a  day  was  held  constitutional  as  applied  to  paper  box  manufacturies. 
In  Commonwealth  v.  Riley,  210  Mass.  387,  97  N.  E.  367,  Ann.  Cas. 
1912D,  388,  decided  January  1,  1912,  an  act  limiting  the  hours  dur- 
ing which  women  may  be  employed  in  manufacturing  and  mechanical 
establishments  to  56  hours  in  one  week  and  10  hours  in  one  day  was 
upheld.  In  Ritchie  &  Co.  v.  Wayman,  244  Dl.  509,  91  N.  B.  695,  27 
L.  R.  A.  (N.  S.)  994.  decided  April  21,  1910,  the  courts  of  Illinois 
upheld  legislation  forbidding  the  employment  of  females  in  any  me- 
chanical establishment,  factory,  or  laundry  more  than  10  hours  a  day. 
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In  Withey  v.  Blocm,  163  Mich.  419,  128  N.  W.  913.  35  L.  R.  A. 
(N.  S.)  628,  a  law  prohibiting  the  employment  of  women  in  factories 
more  than  10  hours  a  day  and  54  hours  a  week  was  held  not  viola- 
tive of  the  United  States  Constitution.  For  other  cases  in  which  like 
legislation  has  been  held  to  be  constitutional,  see  Wenham  v.  State, 
65  Neb.  394, 91  N.  W.  421, 58  L.  R.  A.  825 ;  Commonwealth  v.  Beatty, 
15  Pa.  Super.  Ct.  5 ;  Commonwealth  v.  Hamilton  Mfg.  Co.,  120  Mass. 
383. 

I  find  practically  nothing  against  all  this  weight  of  authority.  Ritchie 
V.  People,  155  111.  98,  40  N.  E.  454,  29  L.  R.  A.  79,  46  Am.  St.  Rep. 
315,  has  been  distinguished  to  the  point  of  being  overruled  by  the 
later  case  of  Ritchie  &  Co.  v.  Wayman,  244  lU.  509, 91  N.  £.  695, 27 
R.  A.  (N.  S.)  994.  Matter  of  Maguire,  57  Cal.  604,  40  Am.  Rep. 
125.  was  a  case  of  the  employment  of  a  woman  in  a  barroom,  and  a 
statute  prohibiting  it  was  declared  unconstitutional  as  violating  sec- 
tion 18,  art.  20,  of  the  California  Constitution,  which  provided  that : 

**No  per!$ou  shall  on  account  of  .sex  be  Uisjtiualitied  from  entering  upon  or 
porsolog  any  lawfal  IniflineM,  vocation,  or  vfoteatAoo/* 

This  case  obviously  is  no  authority  for  the  relator.  Burcher  v. 
People,  41  Colo.  495,  93  Pac.  14,  124  Am.  St.. Rep.  143,  was  also 
decided  upon  the  peculiar  wording  of  the  Constitution  of  Colorado. 

The  relator  appeals  to  Lochner  v.  New  York,  196  U.  S.  45,  25 
Sup.  Ct.  539,  49  L.  Ed.  937,  3  Ann.  Cas.  1133.  This  is  the  famous 
bakeshop  case.  It  holds  that  the  state  of  New  York  cannot  limit  the 
hours  of  employes  in  bakeries  to  10  hours  a  day  without  infringing 
the  liberty  of  the  individual  to  contract  for  his  labor  guaranteed  by 
the  fourteenth  amendment.  The  case  is  exceedingly  interesting.  It 
arose  in  the  County  Court  of  Oneida  county  in  this  state,  and  pro- 
gressed through  the  Appellate  Division  of  the  Supreme  Court,  the 
Court  of  Appeals,  and  the  United  States  Supreme  Court.  Twenty-two 
judges  participated  in  the  several  decisions.  The  only  unanimous  de- 
cision was  by  the  County  Court,  where  there  was  but  one  judge.  In 
the  Appellate  Division  the  justices  divided  three  to  two ;  in  the  Court 
of  Appeals,  four  to  three;  and  in  the  United  States  Supreme  Court, 
five  to  four.  There  were  nine  separate  opinions  written.  Of  the  22 
judges,  12  were  of  the  o])inion  that  the  law  was  constitutional,  and 
10  that  it  was  not.  The  opinion  of  the  minority  prevailed  because 
5  of  the  10  judges  who  thought  the  law  unconstitutional  were  mem- 
bers of  the  court  of  last  resort.  What  does  this  remarkable  divergence 
of  opinion  suggest?  I  do  not  find  in  the  nine  opinions  any  reason 
for  dtinking  that  there  were  any  differences  as  to  the  rules  of  law  gov- 
erning the  case.  The  power  of  the  state  to  enact  laws  for  the  welfare 
of  the  people,  notwithstanding  the  constitutional  guaranty  of  the  lib- 
erty of  the  individual,  was  not  questioned.  The  ditViculty  was  in  de- 
termining whether  the  law  in  question  was  in  furtherance  of  public 
welfare.  The  courts  were  approaching  a  question  of  political  economy. 
So  Judge  Edward  T.  Bartlctt  of  the  Court  of  Appeals  speaks  of  a 
"coming  day  when  the  Legislature,  in  the  full  panoply  of  patcrnali<:m," 
etc.  Justice  Peckham  of  the  United  States  Supreme  Court  says,  '*stat- 
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utes  of  the  nature  of  that  under  review,  limiting  the  hours  in  which 
grown  and  intelligent  men  may  labor  to  earn  their  livinc^.  are  mere 
meddlesome  interferences  with  the  rights  of  the  individual ; '  and  Jus- 
tice Holmes  says,  ''This  case  is  decid^  upon  an  economic  theory  which 
a  large  part  ox  the  country  does  not  entertain/'  and  again : 

"But  a  Constitution  is  not  Intended  to  embody  a  particular  economic  theory, 
whether  of  patcrualiam  and  the  organic  relation  of  the  dtlsen  to  the  state 

or  of  lais^ez  foire." 

The  fact  that  economic  theories  entertained  by  the  judges  influence 
their  decisions  as  to  the  limits  of  the  police  power  should  not  be  ex- 
cKuled  from  the  mind  while  studying  the  subject.  '  Neither  can  such 
decisions  be  regarded  as  landmarks  permanently  dehning  such  limits. 
Laws,  which  may  be  meddlesome  interierences  with  the  liberty  of  the 
individual  in  a  primitive  state,  may  in  a  highly  organized  society  be- 
come essential  to  public  welfare  or  even  to  the  continuance  of  civil 
liberty  itself.  The  pace  at  which  courts  move  in  sympathy  with  fast 
developing  economic  ideas  may  l)e  illustrated  by  Lochncr  v.  Xcw 
York,  the  hesitating  utterance  of  divided  courts  in  1905,  followed  by 
Muller  V.  Oregon,  the  confident  jpronouncement  of  a  united  bench  in 
1906.  Whatever  may  be  said  of  Lochner  v.  New  York,  it  is  so  dis- 
tinguished by  the  later  case  of  Muller  v.  Oregon  that  it  is  no  author- 
ity for  the  relator  in  the  case  at  bar. 

Neither  does  People  v.  Williams.  189  N.  Y.  131,  81  N.  E.  778,  12 
L.  R.  A.  (N.  S.)  1130,  121  Am.  St.  Rep.  854,  12  Ann.  Cas.  798,  sustain 
the  relator's  claim.  That  case  decided  only  that  it  was  not  competent 
for  the  Legislature  to  prohibit  a  woman  from  working  in  a  factory 
before  6  in  the  morning  and  after  9  o'clock  at  night.  The  act  had  no 
relation  to  the  number  of  hours  of  labor.  To  work  a  half  hour  or 
less  in  a  factory  before  or  after  the  forbidden  hours  violated  the  law, 
even  tl  that  were  the  extent  of  the  whole  day's  work.  The  case  is 
decided  largely  on  the  authority  of  Lochncr  v.  New  York ;  and  Muller 
V.  Oregon  forbids  our  drawing  therefrom  any  general  rule  that  labor 
legislation  for  women  alone  is  unconstitutional.  The  remark  therein 
made  that  women  are  not  wards  of  the  state  is  unquestionably  cor- 
rect. This  wardship  depends  on  presumed  (in  the  case  of  infants) 
or  proved  (in  the  case  of  lunatics)  mental  incompetency.  No  one 
claims  that  the  differentiation  of  women  from  men.  as  subjects  of  leg- 
islatinn,  rlepends  on  mental  conditions.  The  iustification  for  legisla- 
tion special  to  women  rests,  as  is  said  by  Justice  Brewer  in  Muller  v. 
Oregon,  on  the  fact  of  common  knowledge  that  woman's  physical 
structure  and  the  performance  of  maternal  functions  place  her  at  a 
disadvantage  in  the  struggle  for  existence.  The  element  of  invalidity 
in  the  statute  under  consideration,  which  was  developed  in  People  v. 
Williams,  is  plaitil\  severable. 

The  authority  upon  the  question  seems  complete.  The  power  of 
the  Legislature  to  create  a  class,  consisting  of  women  only,  and  limit 
their  hours  of  labor,  is  established  in  Muller  v.  Oregon.  That  the 
limitation  may  be  to  54  hours  a  week  is  decided  by  State  v.  Somer- 
ville  and  Withcy  v.  Bloem ;  and  in  these  two  ca^es  the  regulation  was 
held  valid  as  applied  to  the  manufacture  of  paper  boxes,  and  seals  for 
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locking  freight  cars,  occupations  apparently  as  light  and  innocuous  as 
candy  making. 

But  the  relator  claims  that  the  exemption  of  the  work  in  canning 
factories  from  the  15th  of  June  to  the  15th  of  October  renders  the  law 
unconstitutional.  A  law  is  a  rule  of  conduct.  It  must  apply  alike  to 
all  under  like  conditions.  Nor  can  any  state  deny  to  any  person  with- 
in its  jurisdiction  the  ec^ual  protection  of  the  law.  A  law  therefore 
cannot  make  an  act  crimmal  as  to  one  person  which  is  innocent  in  an- 
other under  like  circumstances  and  conditions.  But,  as  circumstances 
and  conditions  ditYcr,  classification  of  those  subject  to  the  law  may, 
and  often  must,  be  made  for  the  purposes  of  securing  that  very  uni- 
formity which  is  essential  to  law.  The  precise  question  in  this,  case 
is  whether  the  Legislature  may,  for  the  purpose  of  regulating  the 
hours  of  labor  therein,  establish  a  class  consistinj^  of  factories,  as  de- 
fined by  the  law  of  New  York,  except  canning  factories.  This  dej)ends 
on  whether  there  is  a  difference  in  conditions  which  warrants  the 
classification.  Resorting  to  authority,  we  find  that  this  very  question 
has  been  decided  in  State  v.  Somerville,  67  Wash.  638,  122  Pac.  324, 
and  in  VVithey  v.  Bloem,  163  Mich.  419,  128  N.  W.  913,  35  L.  R.  A. 
(N.  S.)  628,  and  in  Mt.  Vernon,  etc.,  Co.  v.  PVankfort,  etc.,  Co.  Ill 
Md.  561,  75  Atl.  105,  134  Am.  St.  Rep.  636.  These  are  all  cases  in 
which  canning  factories  have  been  exempted  from  the  operation  of 
laws  fixing  the  hours  of  labor  for  women  and  children  in  manufacture 
ing  establishments. 

The  relator  has  presented  to  me  a  record  of  evidence  taken  this 
year  before  a  committee  of  the  Senate  of  the  state  of  New  York.  It 
is  claimed  that  this  record  shows  that  conditions  in  canning  establish- 
ments are  more  injurious  to  the  health  of  women  and  chttdren  than 
in  many  other  factories ;  for  instance,  than  in  candy  factories.  But 
this  is  a  subject  upon  which  the  court  cannot  take  evidence.  Classifi- 
cation for  the  purpose  of  confining  the  operation  of  laws  is  a  Icj^isla- 
tive  function.  Every  statute  presupposes  a  finding  by  the  Legislature 
of  the  facts  necessary  to  bring  the  act  within  its  powers.  In  ascertain- 
ing these  facts  the  l,egislature  is  not  limited  to  the  narrow  fidd  of 
legal  evidence.  It  may  draw  its  information  from  any  source  open  to 
mankind.  Tf  the  courts  may  review  this  findinji^  of  the  Legislature 
witii  the  aid  of  such  limited  means  of  knowledge  as  legal  evidence  af- 
fords, an  act  might  be  held  constitutional  in  one  case  and  otherwise 
in  another,  dependent  upon  the  industry  with  which  the  evidence  was 
collected  and  the  skill  with  which  it  was  presented.  In  5>tate  v.  Somer- 
viTle.  supra,  evidence  was  offered  that  the  work  was  light  and  harm- 
less, and  the  court  held  it  irrelevant,  saying: 

"Courts,  In  pn.s.sfnK  upon  the  reasonableness  or  unreasonableness  of  a  stat- 
Qte,  and  deciding  wliether  the  Lofrlslatnre  has  exceeded  its  powers  to  such 
an  extent  as  to  render  the  act  Invalid,  must  look  at  the  terms  of  the  act  It' 
self  and  brUm  to  their  assistance  such  scientific,  economic,  phy.sical,  and  oth- 
er i)ertinent  facts  BB  are  eommon  knowledge,  and  of  wlilch  tbcy  can  take  ja- 
dldal  uoUce." 

And  agam: 

"In  all  cases  pertaining  to  the  police  power  tbe  Lejdslatrire  Is  supreme,  un- 
less the  general  application  ot  the  law  does  vioIenGe  to  the  common  imowledfie 
of  men*  In  whidi  evoit  a  eourt  might  properly  Intmena'* 
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WViat  matter  of  common  knowledge  instructs  me  that  conditions 
in  canning  factories  re(iuire  the  limitation  of  the  hours  of  women 
therein  in  the  same  measure  as  in  other  factories?  They  may  or  may 
not.  I  do  not  know.  Neither  can  I  take  evidence  on  the  subject  I 
may  read  the  act  and  bring  to  my  assistance  matters  of  common 
knowledge,  such  as  a  court  may  take  cof^nizancc  of  without  evidence, 
and,  unless  it  thereby  appears  that  there  is  no  reasonable  basis  for  the 
exception,  I  must  trust  to  the  wisdom  of  the  JUejgislature  and  uphold 
the  act.  The  information  received  by  the  court  m  MuHer  v.  Oregon. 
20B  U.  S.  419,  28  Sup.  Ct.  324,  52  L.  Ed.  551, 13  Ann.  Cas.  957,  such 
as  the  statutes  of  other  states  and  foreign  nations,  reports  of  commit- 
tees, bureaus  and  commissions,  proceedings  of  medical  societies,  and 
matters  of  that  kind,  are  legitimate  means  of  ascertaining  what  are 
matters  of  conunon  knowledge.  Such  things  I  may  receive,  but  not 
evidoice  of  conditions  in  certain  canning  factories  such  as  is  offered 
in  this  case.  If  the  inquiry  now  in  progress  shows  that  the  exception 
of  canning  factories  is  not  justified,  we  may  presume  that  the  law 
will  be  corrected  by  the  Legislature.  But,  irrespective  of  conditions 
in  these  factories,  it  is  for  the  Legislature  to  determine  whether  the  in- 
terest of  the  public  in  preserving  perishable  fruits  is  more  important 
than  the  health  of  female  and  minor  employes.  However  loathe  the 
courts  might  be  to  acquiesce  in  the  wisdom  or  humanity  of  such  a  de- 
cision, yet  it  is  a  matter  of  legislative,  and  not  judicial  cognizance. 

I  have  not  tliought  it  necessary  to  decide  the  interesting  question 
presented  hy^  the  district  attorney  whether  an  exception  introduced 
mto  an  existing  law  could  have  the  effect  of  invalidating  the  law. 

The  relator  appeals  to  the  court  in  the  name  of  liberty.  He  claims 
that  liberty  is  protected  by  the  Constitution,  which  was  enacted  by  the 
people  themselves,  and  that  none  but  the  people,  not  even  their  agent 
the  Legislature,  has  dispensing  power  over  it.  He  claims  that  the 
Constitution  itself,  m  article  13,  §  1,  requires  that  every  judge  before 
entering  upon  the  duties  of  his  office  shall  take  an  oath  to  support 
the  Constitution  of  the  I'nited  States  and  the  Constitution  of  the  state 
of  New  York,  and  that  this  means  to  support  them  even  against  the 
acts  of  the  Legislature.  In  all  this  he  is  right.  vSuch  is  the  law,  and 
such  is  the  duty  of  all  courts.  What  is  the  constitutional  liberty  which 
every  judge  is  to  protect?  It  is  civil  or  political  liberty.  Man  in  a 
state  of  nature,  as  the  eighteenth  century  philosophers  'were  wont  to 
say,  has  an  inherent  right,  as  a  free  moral  agent,  to  act,  think,  and 
speak  as  he  pleases.  \Micn  he  becomes  a  member  of  society,  he  neces- 
sarily surrenders  a  portion  of  that  liberty  in  the  interest  of  the  rights 
of  others  and  the  welfare  of  society.  The  modicum  of  liberty,  re- 
maining after  such  surrender,  is  civil  or  political  liberty.  An  act  of 
the  Legislature  in  the  interest  of  the  health,  morals,  or  safety  of  the 
community  operates  within  the  field  of  the  surrendered  rights,  and 
does  not  abridge  civil  liberty.  If  then  the  statute,  forbidding  the  re- 
lator to  employ  in  his  candy  factory  minors  under  a  certain  age,  and 
women  more  than  54  hours  a  week,  is  a  measure  in  the  interest  of  the 
welfare  of  society,  it  does  not  impair  his  civil  liberty,  although  it  does 
limit  his  right  to  contract  for  labor.  I  find  ihi\  decided  already  by 
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authority,  and,  fully  and  S3m[ipathetically  eoncurring  in  the  reason  by 
which  the  result  was  reached,  1  gladly  follow  the  precedents. 

The  development  of  the  industrial  life  of  the  nation,  the  pressure 
of  women  and  children  entcrinj^  the  industrial  field  in  competition 
witli  men  physically  better  qualified  for  the  struggle,  has  compelled 
them  to  submit  to  conditions  and  terms  of  service  which  it  cannot  be 
presumed  they  would  freely  dioose.  Their  liberty  to  contract  to  sell 
their  labor  may  be  but  another  name  for  involuntary  service  created 
by  existing  industrial  conditions.  A  law,  which  restrains  the  liberty 
to  contract,  may  tend  to  emancipate  them  by  enabline  them  to  act  as 
they  choose,  and  not  as  competitive  conditions  compel.  All  these  con- 
siderations are  for  the  Legislature,  and  for'  the  L^slature  alone.  It 
is  only  where  the  statute  controls  conduct  in  matters  plainly  and  ob- 
viously indifferent  to  the  welfare  of  the  public,  or  any  portion  thereof, 
that  tiie  courts  can  pronounce  the  act  violative  of  civil  liberty.  Cer- 
tainly this  is  not  such  a  case. 

The  writ  is  dismissed,  and  the  relator  remanded  to  custody. 


LOUISVILLE  LUMBER  CO.  r.  SMITH  et  ftl. 

(Snproiiio  Court.  Appellate  Division,  Third  Dei>artuient.    December  30,  1912.) 

Costs  ({  168*)— Expense  of  Bond. 

Where  defendant's  application  nnder  Code  OIt.  Proc.  I  3368,  wblch 
provides  that  a  forolpti  corporation  may  Ix*  roquirwl  t«)  frlvo  security  for 
costs,  a  foreign  corporation  gave  a  surety  company's  undertaking,  on 
reeorery  of  Judienment,  the  amount  paid  therefor  was  not  taxable  as  coats. 

[Ed.  Note  — For  other  cases,  see  Costa,  Cent  Dig.  H  662,  65S,  667,  658; 
Dec.  Dig.  i  1G8.*] 

Appeal  from  Special  Term,  Broome  County. 

Action  by  the  Louisville  Lumber  Company  af:jain';t  Claremont  E. 
Smith  and  another.  Lrom  an  order  of  the  Special  Term  denying 
defendants'  motion  for  a  relaxation  of  plaintiff's  costs  as  to  tlie  dis- 
bursements paid  to  a  surety  company  as  retaxed  by  the  county  clerk, 
defendants  appeal.    Orrler  reversed,  and  motion  granted. 

Argued  before  SMITH,  P,  J.,  and  KELLOGG,  HOUGHTON, 
BETTS,  and  LYON,  JJ. 

Hinman,  Howard  &  Kattell,  of  "Bingbaniton,  for  appellants, 
T.  B.  &  L.  M.  Merchant,  of  Binghamton,  for  respondent. 

BETTS,  J.   After  tfie  commencement  of  the  action  the  plaintiff 

was  required,  upon  application  of  the  defendants,  to  file  an  under- 
taking as  security  for  costs  on  the  ground  that  it  was  a  foreign  cor- 
poration. For  this  undertaking  the  plaintiff  paid  $10  to  a  surety 
company.  On  the  trial  the  plaintiff  recovered  a  verdict,  and  judgment 
was  duly  entered  thereon.  The  plaintiff  taxed  its  costs,  including 
therein  as  a  disbursement  the  $10  paid  to  said  .«^urety  company.  The 
item  in  the  costs  as  taxed  without  notice  was:  "Pd.  Surety  Company 
for  Undertaking  10.00." 
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After  such  taxation  the  plaintiff  gave  notice  of  retaxation  before 

the  clerk,  when  the  defendants'  attorneys  appeared  before  the  clerk 

and  objected  to  the  taxation  of  this  item  on  the  g^round  that  it  was 
not  a  proper  item  to  charge  said  defendants  with,  and  that  it  should 
not  be  taxed,  as  it  was  improperly  contained  among  said  disburse- 
ments as  taxed.  The  plaintiff's  attorney  stated  in  support  of  such  bill 
that  the  amount  as  charged  was  for  the  amount  paid  for  the  under- 
taking given  as  per  an  order  of  that  court  as  security  for  costs,  as  re- 
quired under  section  3268  of  the  Code  of  Civil  Procedure,  where  a 
foreign  corix)ration  brings  an  action.  The  objection  to  this  item  of 
$10  was  overruled  by  the  clerk,  and  it  was  rctaxed  as  originally  taxed. 
'Thereupon  the  defendants'  attorneys  noticed  a  motion  as  to  such  item 
for  an  order  directing  a  retaxation  of  such  item  on  the  ground  that 
It  was  improperly  retaxed  against  the  defendants.  This  motion  was 
denied  by  tiie  Special  Term,  and  from  that  order  this  appeal  is  taken. 

The  decision  here  is  governed  by  our  decision  in  Slupman,  as  re- 
ceiver,  against  Treadwdl  and  another,  decided  in  March  of  this  year, 
wherein  a  precisely  similar  item  was  disallowed  as  a  taxable  disburse- 
ment, fnr  the  reason  that  there  was  no  statutory  authority  for  the 
clerk  tu  tax  the  same.  No  opinion  was  filed  in  that  case.  Costs  were 
not  known  to  the  common  law,  and,  in  order  to  recover,  the  parties 
seeking  to  recover  the  same  must  point  to  some  statute  authorizing 
the  clerk  to  tax  and  allow  such  items.  Equitable  Life  Assurance  So> 
ciety  v.  Hughes  et  al.,  125  X.  Y.  106.  26  X.  E.  1.  11  L.  R.  A.  280;  Mc- 
Kuskie  v.  llendrickson,  128  N.  Y.  555.  28  X^  E.  650;  Stevens  v.  Cen- 
tral National  Rank,  168  X.  Y.  560  566.  61  X.  E.  904:  Miller  v.  Rush. 
29  App.  Div.  117,  51  N.  Y.  Supp.  486.  Practically  the  same  question 
has  been  decided  in  Bick  v.  Reese,  52  Hun,  125,  5  N.  Y.  Supp.  121. 
where  the  plaintiff  in  an  action  in  replevin  had  paid  a  premium  to  the 
American  Sui:ety  Company  for  its  bond,  and  the  court  held  that  the 
same  could  not  be  taxed.  It  is  a  prerequisite  for  maintaining  an  ac- 
tion of  replevin  that  a  bond  should  be  filed.  A  surety  company  bond, 
however,  is  not  required.  It  is  also  necessary  when  required  by  the 
defendant  to  secure  the  defendant  from  possible  loss  and  as  a  protec- 
tion to  our  citizens  against  nonresidents  who  use  our  courts  for  the 
purpose  of  asserting  or  dcfenditig  claims  that  an  undertaking  shouM 
be  filed  or  cash  be  deposited,  so  tliat  the  case  of  Rick  v.  Reese,  supra, 
and  this  case  are  the  same  in  principle.  It  was  also  held  in  Lee  In- 
jector Mfg.  Co.  v.  Penberthy  Injector  Co.,  109  Fed.  964,  48  C.  C.  A. 
760,  that  the  sum  of  $10.50  paid  a  surety  company  for  furnishing  ap- 
peal bond  must  be  disallowed  on  a  taxation  6f  costs  as  there  is  no  au- 
thority for  taxinc:  such  an  item. 

The  court  is  poiiUed  to  no  aiuhnrity  by  tlic  plaintiff  in  this  case  for 
the  taxation  of  this  item,  and  1  think  the  same  should  be  disallowed. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with  $10 
costs  to  appellants. 

Order  reversed,  with  $10  costs  and  disbursements  and  motiOB 
granted  as  per  opinion,  without  costs.  All  concur. 
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0A8HH0RB  T.  PEERLESS  MOTOB  OkSL  00.  OF  NEW  TOBK. 
(Snprane  Courts  Appellate  Dlvtoton,  Second  Department  January  17,  1918.) 

IfASTKB  A9D  SlBTAlfT  (f  190*) — ^IlfJUBIES  TO  SeBVANT— LabOB  LaW— NeGLI- 
QX>*CE  of  ACTINO  SUPEUl.NTENUENT. 

Labor  Law  (Ck>n80l.  Laws  1909,  c.  31)  §  200,  subfl.  2,  as  amended  by 
tOLvn  1910,  c.  362,  Imposes  on  the  master  liability  for  injuries  to  a  serv- 
ant 1/y  reason  of  the  negligence  of  any  person  In  tlie  service  of  the  master 
intrusted  with  any  superintendence.  Held,  that  such  section  eliminated 
tlie  fellow  servant  rule  when  the  injury  to  the  employ^  was  caused  by 
the  negligence  of  a  coeuiploy6  with  the  authority  of  superintendence  or 
control,  with  authority  to  direct  any  other  eniplny^^s  in  iH  rformauce  of 
such  employe's  duty,  notwithstanding  the  work  in  haud  did  uoL  consti- 
tute an  act  of  superintendence,  and  where  plaintiff,  an  employ^  in  a  ma- 
chine shop,  was  directed  by  his  foreman  to  hold  a  steel  shaft  while  the 
foreman  negligently  struck  It  with  a  hammer,  cau:3iug  particles  of  steel 
to  fly  into  pialntUTa  eyes,  ttom  wtaidi  be  tMcame  totally  blind,  the  mas- 
ter was  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and  bervuut,  CeuU  Dig.  {§ 
449-474;  Dec  Dig.  1  190.«1 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Arthur  Cashmore,  an  infant,  by  Sarah  H.  Cashmore,  hU 

guardian  ad  litem,  against  the  Peerless  Motor  Car  Company  of  New 
York.    Jud^nncnt  for  plaintiff,  and  defendant  appeals.  Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR.  WOOD- 
WARD, and  RICH,  JJ. 

John  C.  Robinson,  of  New  York  City,  for  appellant. 
John  J.  Kuhn,  of  Brooklyn  (Owen  N.  Brown,  of  New  York  City,  on 
the  brief),  for  respondent 

RICH,  J.  This  appeal  is  by  the  defendant  from  a  judgment  in  an 

action  brought  to  recover  for  negligence.  At  the  time  of  the  accident, 
plaintiff  was  employed  in  defendant's  factory.  It  is  conceded  that, 
if  the  recovery  plaintiff  has  obtained  is  to  be  sustained,  it  must  be 
under  subdivision  2  of  section  200  of  the  Labor  Law  (Consol.  Laws . 
1909,  c.  31).  The  jury  has  found,  and  there  was  student  evidence  to 
sii'^tain  the  finding,  that  while  engaged  in  the  performance  of  bi'^  dei- 
ties the  plaintiff  was  seriously  injured  in  consequence  of  the  negligence 
of  one  Malone,  who  was  a  foreman  in  defendant's  machine  shop,  the 
negligent  act  consisting  in  striking  a  piece  of  hard  steel  shafting,  which 
was  fastened  in  a  vice  and  was  held  by  the  plaintiff  at  Malonc's  direc- 
tion, with  a  hard  steel  hammer,  causing  pieces  of  steel  to  fly  from  the 
shafting  or  hammer,  some  of  which  entered  plaintiff's  eyes  and  made 
him  totally  blind. 

It  is  contended  that  the  negligence  of  Malone  was  that  of  a  fellow 
servant  in  a  detail  of  the  work,  for  which  the  defendant  is  not  liable, 
that  there  was  no  evidence  warranting  the  submission  of  the  question 

as  to  defendant's  liability  to  the  jury,  and  that  the  trial  court  erred  in 
its  refusal  to  dismiss  the  coniijlaint.  Under  the  provisions  of  the  stat- 
ute prior  to  the  amendment  of  1910  (chapter  352),  this  contention 
would  have  been  sotmd,  as  the  negligence  of  Mal<Mie  was  while  he 
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was  engaged  in  the  performance  of  a  detail  of  the  work,  and  not  an 
act  of  superintendence,  in  addition  to  which  the  principal  duty  of 
Malone  was  not  that  of  superintendence.  Gallagher  v.  Newman,  190 
N,  Y.  444. 83  N.  E.  480, 16  L.  R.  A.  (N.  S.)  146;  Guilmartin  v.  Solvay 
Process  Co.,  189  N.  Y.  490,  82  N.  E.  725 ;  Falk  v.  Havemeyer,  123 
App.  Div.  657,  lOS  N.  Y.  Stipp.  140;  McLaughlin  v.  Interurban  St. 
R.  Co..  101  App.  Div.  134,  91  N.  Y.  Supp.  883;  Hope  v.  Scranton  & 
Lehigh  Coal  Co.,  120  App.  Div.  595,  105  N.  Y.  Supp.  372;  Kujava 
V.  Irving,  122  App.  Div.  375,  106  N.  Y.  Supp.  837;  Droge  v.  Robins 
Co.,  123  App.  Div.  537.  108  N.  Y.  Supp.  457;  McConnell,  Adm.,  v. 
Morse  I.  W.  &  D.  D.  Co.,  187  N.  Y.  341.  80  N.  E.  190,  10  L.  R.  A. 
(N.  S.)  419,  10  Ann.  Cas.  205.  When  these  cases  were  decided,  that 
statute  (subdivision  2,  c.  OOO,  Laws  of  1902  [subdivision  2,  §  200, 
Labor  Law])  provided  that  where  perscmal  injury  was  caused  to  an 
employe  who  was  himself  in  the  exercise  of  due  care  at  the  time  "by 
reason  of  the  negligence  of  any  person  in  the  service  of  the  employer 
intrusted  with  and  exercising  superintendence  whose  sole  or  prin- 
cipal duty  is  that  of  superintendence,  or  in  the  absence  of  such  super- 
intendent, of  any  person  acting  as  superintendent  with  the  authority 
or.  consent  of  such  employer,"  the  employer  might  be  held  liable  for 
such  injury. 

For  many  years  the  tendency  of  legislation  has  been  to  protect  per- 
sons engaged  in  skilled  and  manual  labor;  the  object  being  to  make  the 
employer  more  careful  in  the  performance  of  his  duties,  as  well  as 
in  the  selection  of  persons  placed  in  charge  and  control.  In  1906  the 
Legislature,  impelled  thereto,  as  the  Court  of  Appeals  said  in  Hart  v. 
N.  Y.  C.  8z  H.  R.  R.  R.  Co.,  205  N.  Y.  317.  98  N.  E.  493.  by  "the  sen- 
timent that  the  fellow  servant  rule  should  be  limited  to  those  cases-, 
where  the  employe  whose  act  occasioned  the  injury  was  not  in  author- 
ity or  control,"  amended  the  Railroad  Law  (Laws  1890,  c.  565),  elim* 
mating  therefrom  the  fellow  servant  rule  when  the  injury  to  tfie  em- 
ploy^ was  caused  by  the  negligence  of  a  coemploye  "with  the  author- 
ity of  superintendence,  control  or  command  of  other  persons  in  the 
employuK'nt  *  *  *  or  with  the  authority  to  direct  or  control 
any  other  employe  in  the  performance  of  the  duty  of  such  employe." 

In  1910  subdivision  2  of  section  200  of  the  Labor  Law  was  amend- 
•ed,  among  other  things,  so  as  to  read: 

"2.  By  reason  of  thr  nefrllfience  of  any  poison  in  the  f5ervlce  of  the  em- 
ployer intrusted  wiUi  any  superintendence  or  by  reason  of  the  negligence  of 
any  person  Intmsted  with  authority  to  direct,  control  or  oommaDd  any  ein> 
pUnyi  In  the  performance  of  tlie  duty  of  mtb  employ^.** 

It  will  be  noticed  that  the  last  sentence  of  this  amendment  is  in 
substantially  the  same  langiiage  as  that  of  the  corresponding  sentence 
in  the  amendment  to  the  Railroad  Law. 

The  Lci^islature  is  presumed  to  have  been  familiar  with  the  existing 
blalutes,  as  well  as  the  construction  given  to  them  by  the  courts,  and 
it  is  clearly  evident  that  it  was  their  intent,  in  response  to  the  same 
public  sentiment  which  Judge  Gray  bpcaks  of,  to  extend  to  all  em- 
ployes the  benefits  and  protection  it  had  secured  to  railroad  employes, 
and  to  enlarge  the  liability  of  all  employers  of  labor  in  the  same  ratio 
and  to  the  same  extent  that  bad  been  charged  upon  railroad  corpora- 
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tions.  It  seems  dear  that  it  was  the  legislative  intent  to  change  the 
meaning  of  the  language  of  subdivision  2,  and  by  so  doing  to  enlarge 

the  class  of  servants  for  whose  negligence  the  employer  might  be  held 
liable.  This  is  not  only  indicated  by  the  title  of  the  amending  statute, 
"An  act  to  amend  th^  labor  law,  in  relation  to  employer's  liability," 
but  by  the  language  used  in  the  amendment.  Liability  is  first  predicat- 
ed upon  the  n^ligence  of  a  servant  intrusted  "with  any  superintend- 
ence*; and  second,  in  addition  the  disjunctive  "or"  being  used,  upon 
the  negligence  of  a  servant  "intrusted  with  authority  to  direct,  control 
or  command  any  employe  in  the  performance  of  the  duty  of  such 
employe."  I  think  that  the  effect  of  this  amendment  is  precisely  the 
same  as  the  amendment  to  the  Railroad  Law,  and  that  the  *'feUow 
servant"  rule  is  entirely  abrogated  where  the  n^ligent  act  causing  the 
injury  is  that  of  a  person  coming  within  the  dennition.  The  language 
is  clear,  and  the  Legislature  has  accomplished  just  what  it  intended, 
viz.,  that  an  employer  should  thereafter  be  liable  for  the  negligent 
acts,  not  only  of  a  servant  intrusted  with  superintendence,  but  also 
of  a  servant  who,  though  not  possessed  of  the  authority  of  a  superin- 
tendent, is  intrusted  with  authority  to  direct,  control,  or  command 
another  employe  in  the  discharge  of  his  duty,  and  no  matter  how  lim- 
ited the  authority  of  the  negligent  servant  may  be.  if  he  comes  with- 
in the  statutory  definition  the  master  is  liable  for  his  negligence.  He 
is  the  alter  ego  of  the  master  while  in  the  discharge  of  his  duties.  It 
is  the  grade  of  the  negligent  servant,  as  well  as  the  nature  of  the  neg- 
ligent act,  that  is  to  be  considered  now  in  determining. the  master's 
liability. 

Under  this  construction  of  the  statute,  there  can  be  no  dispute  as 
to  defendant's  liability  for  the  negligence  of  Malone,  who  was  defend- 
ant's working  foreman.   He  had  charge  of  the  men  in  the  department 

in  which  he  was  employed.  He  decided  how  the  work  was  to  be  done 
and  had  authority  over  the  helpers,  as  is  testified  by  the  superintend- 
ent and  assistant  foreman.  On  the  day  of  the  accident  plaintiff  was 
assigned  to  assist  and  work  with  Frank  Danow,  one  of  defendant's 
mechanics,  who  directed  him  to  take  a  ballrace  off  from  a  steel  shaft, 
and  while  endeavoring  to  do  this  Fditon,  the  general  superintendent, 
took  the  shaft  to  the  machine  shop  and  dircctecl  Malone  to  remove  the 
ballrace.  and  Dauow  directed  the  plaintitT  to  follow  the  superinttii'lent. 
He  had  the  authority  to  make  this  direction.  It  was  the  plaintiff's 
duty  to  obey  it  and  he  did  so.  The  plaintiff  testified  that  Malone  was 
his  foreman  when  he  was  in  the  machine  shop,  and  this  is  shown  to 
be  so  by  the  evidence  of  the  superintendent.  Upon  being  directed  by 
Malone  to  hold  the  shaft,  plaintiff  said  to  him.  "T  don't  want  to  hold 
it."  Malone  replied,  "You  got  to  hold  it."  He  did  as  directed,  with 
the  result  that  has  been  stated.  Malone  knew  that  the  inevitable  result 
of  striking  one  piece  of  hard  steel  with  another  would  be  to  cause 
flakes  or  slivers  to  fl^  therefrom.  The  plaintiff  did  not  have  tiiis 
knowledge.  No  warning  was  given  to  him,  and  he  was  grievously 
injured  in  conse(juence  of  Malonc's  ne2:liuence. 

The  judgment  is  not  excessive,  and  ii  must  be  affirmed,  with  costs. 
All  concur. 
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BOROUGH  DEVELOPMENT  CO.  v.  HARMON  et  aL 
(Supreme  Court,  .Apellate  DlTlslon,  Second  Department  Janiuur  17.  1918.) 

1.  Evidence  (|  441*)— Pabol— To  Vary  Wbitino. 

A  contract  between  n  party  Imvlnp  a  contract  with  a  city  to  remove 
and  dispose  of  street  sweepings  by  which  such  sweepings  were  to  be  fur- 
nished defendant  for  the  inirpose  of  fllling  in  streets  provided  that  the 
materinl  to  be  used  was  aslu's.  (\irtli,  and  street  sweepings  "as  dpUv(»re<l 
to  us  by  the  street  cleaning  depariment."  Another  clause  siHH.'ilied  the 
quantity  of  material  to  be  furnished.  Held  that,  in  an  actltm  for  breach 
of  the  coTitract.  proof  of  oral  representations  that  the  sweeplnjrs  would 
come  from  a  particular  part  of  the  city  was  iuadniissible,  as  it  wuuld 
vary  the  terms  of  the  written  contract,  the  quoted  portion  of  which 
spof  lflod  the  quality  to  be  f\irnished. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  if  2030-2M7; 
Dec.  Dig.  I  441.*] 

2.  Appeal  and  Ebror  (I  1057*) — ^Review — ^Harmless  Eubob. 

In  an  action  on  m  rontract  to  furnish  street  sweepings  for  fllling  In 

str»v«ts,  evidence  of  oral  representations  that  the  sweepings  would  come 
from  u  particular  part  of  the  city  was  excluded.  Such  representations 
were,  however,  shown  by  testimony  admitted,  and  there  was  evidence 
sufficient  to  sustain  a  finding;  that  the  material  delivered  came  from  a 
part  of  the  city  referred  to  in  the  representations.  Held,  that  the  exclu- 
sion of  the  evidence  mentioned.  If  erroneons,  was  barmless. 

[Ed.  Note.   For  other  cases,  see  Appeal  and  Brvor,  Ooit  Dig.  ||  4194- 

41i>'.>,  41^05;   Dec.  Ul>;.  §  1057.*] 

3.  TaiAL  (S  4S*) — Evidence  Inadmissible  in  Pabt. 

Where  most  of  a  letter  manifestly  offered  in  evidence  had  no  probative 
*force  on  any  Issue  Involved.  Its  rejection  when  offered  In  Its  entirel7 

was  not  error. 

[i:d.  Note.— For  other  casts,  svi'  Trial.  Cent.  Dlff.  §  120  :  Dt^.  Dig.|4a*l 

4.  Damages  (i  124*) — Breach  of  Contract — Incioental  Expenses. 

>yhere  performance  of  a  contract  Is  wrongfully  prevented.  Incidental 

expenses  made  In  anticipation  of  performance  may  bo  recovered  as  dam- 
ai:es.  but  not  in  addition  to  a  rwovcry  for  prosixvtive  protits. 

IKd.  Note.— For  other  cases,  see  Damages,  Cent.  Dig.  H  320-338;  Dec 
Dig.  i  124.*] 

6b  Damaobs  (I  45*) — Breach  op  Contbaov— PsBPOBiiAitcs  Iitvolvino  Loss. 

A  1  tarty  performing  a  contract  at  a  loss  may  recover  nominal  damages 
for  Us  breach,  and  also  incidental  expenses  necessarily  made  In  anticipa- 
tion of  performance; 

[Kd.  Note.— For  otlier  eases,  see  Damages^  Oent  Dig.  U  02-08;  Dec. 
Dig.  i  45.*1 

6.  Appeal  and  Erkor  (5  221      Kkvikw — Questions  not  Raised  Below. 

In  an  action  for  prevuniing  jiorformance  of  a  contract  by  which  plain- 
tUf  bad  agreed  to  furnish  street  sweepings  to  All  in  land  for  defendant, 
the  court  permitted  a  recovery  for  the  cost  of  eonstructinc:  a  o<irdnroy 
road  necessary  to  the  performance  of  the  contract.  Held  that,  the  (jues- 
tlon  wliother  the  value  of  the  use  of  this  road  in  the  performance  of  so 
niiirti  uf  the  contract  as  was  completed  sliouid  have  been  deducted  not 
having  been  raised  below,  no  such  deduction  would  be  made  on  api)eal, 

[Ed.  Note.— Fbr  otlier  cases,  see  Appeal  and  Error,  Gent  Dig.  ||  1853^ 
l.m;   Dw.  DlfT.  §  221.*] 

Burr,  J.,  dissenting. 
*Foroth«rcaawM«MiiMtopleaiinniBUliiDM.*AiiL  Diss.  IMT  to  date,  ft  R«p*r  Xiid«M 
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Ap|)eal  from  Trial  Term,  Kings  County. 

Action  by  the  Borough  Development  Company  against  William  £. 
Harmon  and  another,  coi)artners.   From  a  judgmeiu  for  plaintiff  and 

an  order  denvinq-  a  new  trial,  defendants  appeal.  Affirmed. 

Argued  before  JKXKS,   P.  J.,  and  HlRSCHiiEKG,  BURR, 
\VO(3D\VARD,  and  RICH,  JJ. 

Dallas  Flannagan,  of  Xew  York  City,  for  appellants. 
Frank  S.  Angcll,  of  New  York  City  (Charles  F.  White,  of  New 
York  City,  on  the  brief),  for  respondent 

HIRSCHBERG,  J.  The  defendants,  composing  a  firm  engaged  in 
the  business  of  improving  and  selling  suburban  property,  owned  certain 
farm  land  in  the  borough  of  Brooklyn,  designated  by  tliem  as  "Flat- 
bush  Gardens,"  which  they  desired  to  sell  in  building  lots,  after  open- 
ing certain  streets  through  the  property.  The  plamtifT,  a  domestic 
corporation,  had  a  contract  with  the  city  of  New  York  to  remove  ana 
dispose  of  the  street  sweepings  from  the  borough  of  Brooklyn.  The 
plaintiff  and  defendants  entered  into  a  contract  in  the  latter  part  of 
the  year  1908,  evidenced  by  certain  letters  interchanged  and  not  by 
formal  contract,  whereby  the  plaintiff  agreed  to  fill  in  such  streets  on 
the  defendants*  property  as  they  should  designate  with  ashes,  earth, 
and  street  sweepings,  as  delivered  to  it  by  the  street  cleaning  depart- 
ment of  the  city  of  New  York,  and  to  deliver  an  approximate  mini- 
mum average  of  300  cubic  working  yards  of  material  per  day,  and 
whereby  the  defendants  agreed  to  pay  the  plaintiff  15  cents  per  cubic 
yard  for  the  material  so  delivered.  Deliveries  were  to  commence 
December  9,  1908.  but  they  did  not  commence  until  March  of  the  fol- 
lowing year,  and  they  then  were  made  in  a  less  amount  than  specified  " 
in  the  correspondence.  These  deviations  from  the  contract,  however, 
were  waived     the  defendants,  who  accepted  the  deliveries  as  made. 

About  the  Izth  day  of  July,  1909,  the  defendants  refused  to  receive 
any  further  material,  whereupon  this  action  was  instituted  by  the 
plaintiff.  The  complaint  contains  two  causes  of  action — the  first  a 
cause  of  action  to  recover  the  contract  price  for  the  material  already 
delivered  and  unpaid  for,  and  the  second  to  recover  damages  because 
of  the  defendants'  alleged  breach  of  contract.  In  their  answer  the 
defendants  alleged,  in  substance,  as  reasons  for  the  refusal  to  accept 
further  material,  that  the  quality  of  the  material  furnished  was  not 
such  as  had  been  contemplated  by  the  parties  to  the  contract,  but  con- 
sisted of  so  much  decayed  animal  and  vegetable  matter  that  its  dump- 
ing upon  their  property  constituted  a  criminal  violation  of  certain 
ordinances  of  the  city  of  New  York.  By  way  of  counterclaim  the 
defenrlants  alleged  that  they  had  been  put  to  considerable  expense  in 
completing  the  contract  by  tilling  in  the  property  with  suitable  mate- 
rial obtained  elsewhere. 

The  issues  were  submitted  to  the  jury  after  a  trial  tasting  several 
days,  during  which  considerable  conflicting  evidence  was  adduced  on 
either  side,  and  the  submission  resulted  in  a  verdict  disnii'j^ing  the 
counterclaim  and  awarding  the  plaintiff  the  contract  price  of  the  ma- 
terial furnished  by  it  up  to  the  time  of  the  breach  of  the  contract,  to- 
gether with  damages  for  such  breach.   The  defendants  have  appealed 
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from  the  judgment  entered  tlicreon,  and  from  the  order  denying  their 
ffio^n  for  a  new  trial  made  upon  the  minutes.  The  judgment  is  not 
against  the  weight  of  evidence,  and  it  must  be  affirmed  unless  some 
error  of  law  necessitates  a  new  trial. 

The  appellants  urge  the  improper  admission  of  evidence  and  the  • 
adoption  of  an  erroneous  measure  of  .damages,  as  grounds  for  a  re- 
versal. 

[1]  During  the  trial  the  appellants'  counsel  offered  testimony  that 
oral  representations  were  made  to  the  appellants  on  behalf  of  the  re- 
spondent prior  to  and  at  the  time  the  contract  was  executed,  to  the 
effect  that  the  street  sweepings  would  come  from  a  particnlar  part 
of  Brooklyn,  where  such  sweepings  were  unusually  clean.  This  tes- 
timony was  exdnded  as  tending  to  vary  or  contradict  a  written  con- 
tract. I  am  inclined  to  think  that  the  ruling  was  correct.  The  writ- 
ten offer  signed  by  the  respondent,  and  which  was  accepted  by  the 
appellants,  used  this  language : 

"The  materiul  to  be  used  is  ashes,  earth  and  street  sweepings,  as  delivered 
to  us  by  tlie  street  cleanlnj;  (lepftrtment** 

That  clause  related  exchisively  to  the  quality  of  the  material,  and 
specifically  provided  that  such  quality  need  only  be  of  the  grade  fur- 
nished the  street  cleaning  department.  The  clause  had  no  relation 
to  quantity  because  the  quantity  to  be  furnished  was  specifically  stated 
in  another  clause  of  the  accepted  offer.  Bagley  &  Sewall  Co.  v.  Sara- 
nac  River  Pulp  &  Paper  Co..  135  N.  Y.  626,  32  N.  H.  132,  cited  by 
appellants,  is  not  in  point.  There  a  guaranty  was  given  by  the  ven- 
dor that  certain  machines  would  take  care  of  all  the  pulp  produced 
from  "four  Scott  grinders."  It  appeared  on  the  trial  that  "Scott 
grinders"  were  of  different  capacities,  and  the  vendee  was  permitted 
to  prove  an  oral  representation  that  the  particnlar  grinders  referred 
to  in  the  contract  were  of  a  certain  cai)acity.  There  the  contract  was 
silent  on  the  question  of  capacity,  and  the  evidence  admitted  was  mere- 


that  the  quality  of  the  sweepings  should  be  as  delivered  by  the  street 
cleaning  department,  and  to  allow  oral  evidence  to  show  a  different 
quality,  or  that  the  parties  intended  to  limit  the  material  to  deliveries 
made  from  a  particular  location,  would  seem  to  vary  or  contradict  the 
import  of  the  writing. 

[2]  Assuming,  however,  that  the  ruling  below  was  erroneous,  no 
harm  has  been  sustained  by  the  appellants,  because  they .  succeeded  in 
placing  the  nature  of  the  alUged  representations  before  the  jury  by 
other  testimony  and  evidence  tlian  that  excluded.  Moreover,  there  is 
evidence  in  the  record  sufficient  to  sustain  a  finding  that  the  material 
delivered  came  from  that  portion  of  the  borough. of  Brooklyn  refer- 
red to  in  the  alleged  representations. 

[3]  Tile  appellants  further  claim  that  the  learned  trial  court  erred 
in  excluding  a  lengthy  letter  written  by  the  general  manager  of  the 
respondent  to  the  appellants  after  the  breach  of  the  contract.  Tins 
letter,  among  other  things,  contained  statements  to  the  effect  that  the 
respondent  never  stated  that  the  material  would  be  free  from  rubbish; 
that  the  contract  had  been  carefully  analyzed  in  detail  prior  to  its  exe- 
cution; that  appellants  had  intended  to  cover  the  material  witli  earth; 


ly  explanatory  of  that  matter. 
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that  any  delay  in  deliveries  had  been  acquiesced  in;  that  respondent 

had  disposed  of  the  rejected  material  elsewhere  at  an  increased  price, 
and  conckidcd  with  a  pica  fur  ijayinent  l)ascd  on  the  ground  that  the 
entire  transaction  had  been  unprohtable  to  the  res^wndent  and  tlie  ma- 
terial supplied  at  a  loss.  Manifestly  most  o£  this  letter  was  of  no 
probative  force  on  any  issue  involved,  and  I  do  not  think  that  the 
court's  rejection  of  it  when  oflfered  in  its  entirety  constituted  error. 

[4]  The  appellants  contend  that  an  improper  measure  of  damac^es 
was  adopted  by  the  learned  trial  court.  The  respondent  did  not  at- 
tempt to  prove  any  loss  of  profits.  It  did  prove  that  in  order  to  per- 
form the  contract  a  corduroy  road  was  necessarily  constructed,  and 
it  recovered  the  reasonable  expense  thereof.  Upon  the  facts  in  this 
case  I  do  not  tliink  that  such  recovery  was  error.  Kxpenditures  nec- 
essarily made  in  anticipation  of  performing  a  contract  may  in  many 
instances  be  recovered  as  an  element  of  damage  sustained  after  per- 
formance has  been  wrongfully  prevented.  Long  Island  C.  &  S.  Co. 
V.  City  of  New  York.  204  N.  Y.  73.  97  N.  E.  483;  United  States  v. 
Behan.  110  U.  S.  338,  4  Sup.  Ct.  81,  28  L.  Ed.  168;  Phillips,  etc., 
Const.  Co.  V.  Seymour,  91  U.  S.  646.  23  T..  Ed.  341.  It  may  be  that 
a  recovery  for  both  the  prospective  prohts  and  the  preliminary  ex- 
penditures could  not  be  sustained.  See  Mackey  v.  Olssen,  12  Or.  429, 
8  Pac.  357. 

[5]  Assuming,  however,  that  the  contract  was  being  conducted  by 

the  respondent  at  a  loss,  it  would  have  been  entitled  to  recover  nominal 
damages  at  least  for  the  breach  ;  and  I  see  no  reason  why  in  such  in- 
stance it  cannot  also  recover  incidental  expenditures  necessarily  made 
in  anticipation  of  performance. 

[S]  It  may  be  that  the  respondent  could  have  been  required  to  de- 
duct from  the  ^o^t  of  the  road  the  value  of  its  use  in  the  performance 
of  so  much  of  the  contract  as  had  been  completed  at  the  time  of  the 
breach,  but  no  such  question  was  raised  at  the  trial,  and  such  an  ap- 
portionment cannot  be  made  upon  appeal. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

JENKS.  P.  J.,  and  WOODWARD  and  RICH.  JJ..  concur. 
BURR.  ]..  dissents  upon  the  ground  that  plaintiff  was  not  entitled  to 
recover  the  costs  or  any  portion  of  the  costs  of  constructing  the  cor- 
duroy road. 


BROOME  COTINTY  v.  CORTLAND  COUNTY. 

(Supreme  Court,  Api>enate  Division,  Tliird  Department   December  30»  1012.) 

Paupers  (f  30*) — Legal  Settlkment — Liability  for  Aid. 

Poor  Law  (Consul.  I^iw^s  IIHM),  c.  42)  $5  40.  42.  5L  provide  for  the  ac- 
qnlBltlon  of  legal  settlements,  and  declare  thist  a  jierson  who  has  made 
settlement  in  any  town  shall  bo  maintainiMl  tliereby,  and  that,  when  a 
poor  i)€rson  is  removed  or  goes  from  a  town  or  county  into  any  otlier 
town  or  county  not  legally  chargeable  with  his  support,  he  ahall  be  main* 
talned  by  the  superintendent  of  tli«»  county,  who  iiiny  recover  the  same. 
A  person  and  his  family  acquired  a  legal  settlement  in  a  town  in  li. 
oonnty.  Fw  several  motitlis  be  and  bis  family  resided  in  T.  county,  and 
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for  some  months  they  resided  In  0.  county,  and  tben  returnwi  to  the 
town.   They  had  received  no  aid  frail  T.  or  C  eoantlM,  and  their  going 

was  voluntary.  Held,  that  the  town  or  B.  county  was  llablo  for  their 
subsequent  support,  and  there  could  be  no  recovery  from  C.  county  there- 
for. 

[i:<l.  Note.— For  other  casM^  see  Panpen,  Gent  Dig.  fi  1G2-179;  Dec. 

Dig.  g  39.*] 

Lyon,  J.,  dissenting. 

Appeal  from  Trial  Term,  Broome  County. 

Action  by  the  County  of  Broome  against  the  County  of  Cortland. 
From  a  judgment  for  plaintilT,  defendant  appeals.  Reversed,  and 
judgment  directed  for  defendant. 


Argued  before  SMITH,  P.  L,  apd  KELLOGG,  HOUGHTON, 
BETTS,  and  LYON,  JJ. 


James  F.  Tobin,  of  Cortland,  for  appellant, 
ames  K.  Nichols,  of  Binghamton,  for  respondent 

JOHN  M.  KELLOGG,  J.  Oscar  Austin  and  his  family  of  four 
children  were  natives  of  Lisle,  Broome  county,  and  resided  there 
without  material  interruption  until  March  12,  1909.  Therefore  they 
had  a  legal  settlement  in  that  town  under  section  40  of  the  Poor  Law, 
and  such  settlement  continued  until  they  had  gained  a  like  settle- 
ment in  some  other  town  or  city  bv  a  residence  of  a  year.  Chapter 
46,  Laws  of  1909  (Consol.  Laws  1909,  c.  42).  From  about  March  12, 
1909,  to  about  the  middle  of  October,  1909,  they  resided  in  the  county 
'  of  Tioga,  and  from  the  latter  date  until  the  family  returned  to  Lisle, 
about  May,  1910,  they  resided  in  Cortland  county.  They  had  not  re- 
ceived any  aid  from  the  poor  authorities  of  Tioga  or  Cortland  coun- 
ties, and  the  going  from  Tioga  to  Cortland  county  and  from  CortlantI 
county  to  Lisle  were  entirely  voluntary  acts  upon  their  part. 

Section  42  of  the  Poor  Law  required  that  this  family  be  supported 
by  the  town  of  Lisle  or  the  county  of  Broome,  the  place  where  they 
were  when  they  applied  for  relief.  Section  51  provides  that  if  a 
poor  person  is  removed,  or  comes  from  a- city,  town,  or  county  into 
any  other  city,  town,  or  county  "not  legally  chargeable  with  his  sup- 
port," he  shall  be  maintained  by  the  superintendent  of  the  county 
where  he  may  be,  and  then  provides  for  giving  notice  to  a  county 
which  it  is  claimed  is  liable  under  the  law  for  the  support  of  the  poor 
person.  This  section  does  not  ap])ly  to  this  case,  as  the  Austins  in  re- 
turning to  Lisle  did  not  come  into  a  town  or  county  not  chargeable 
with  tfieir  support,  but  came  to  the  county  legally  chargeable  with 
their  support. 

County  of  Delaware  v.  Town  of  Delaware  &  Sullivan  County,  105 
App.  Div.  130.  93  X.  Y.  Su])]).  9."4.  and  like  authorities,  do  not  apply 
to  this  case.  They  proceed  upon  the  theory  that  section  51  of  the 
I^oor  Law  furnishes  no  remedy  over  against  the  town  where  the  poor 
person  had  a  lej?al  settlement,'  unless  the  person  was  a  p  >or  person 
when  he  came  into  the  county  actually  furnishing  the  relief.  That 
•  case  does  not  affect  the  question  as  t«i  wliich  ronnt\  is  primarily  liable 
for  the  support  of  the  poor  person;  but,  as  the  statute  requires  the 
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person  to  be  supported  in  the  town  where  he  is  and  only  provides  a 
remedy  over  in  case  the  person  coining  into  the  county  was  a  poor 
person  when  he  came,  it  held  that  there  could  be  no  recovery.  But 
here  the  town  of  Lisle  or  the  county  of  Broome  was  legally  chargeable 
with  the  support  of  the  family  when  the  relief  was  granted.  Section 
51  gives  plaintiff  no  right  to  recover  over,  and,  as  the  burden  rested 
upon  Lisle  or  liroome  county,  the  county  of  Cortland  is  not  liable. 

We  have  not  discussed  the  facts  as  to  the  situation  of  the  Austin 
family,  but  have  so  far  treated  the  case  as  one  of  law.  As  a  mailer 
of  fact,  however,  we  are  satisfied  that  the  family  of  Oscar  Austin  were 
poor,  shiftless,  and  improvident,  and  were  considered  fair  subjects  for 
charity  and  treated  as  such  before  they  left  Broome  county,  and  that 
they  were  really  poor  persons  within  the  meaning  of  the  statute  when 
they  came  to  Tioga  and  Cortland  counties. 

The  judgment  is  therefore  reversed  upon  the  law  and  the  facts. 
The  particular  findings  of  fact  disapproved  of  are  the  second,  third, 
and  fourth,  and  judjj^ment  is  directed  in  favor  of  the  defendant  in  the 
court  below,  with  costs,  and  with  costs  of  this  appeal.  All  concur,  ex- 
cept LYON,  J.,  dissenting. 


NUGENT  T.  BROOKI.TN  HEIGHTS  R.  CO. 
(Saprome  Goort.  Appellate  DlTtsion,  Second  Department  Jamiary  10;  1918.) 

IirrANTs  (§  72*)— iNJUBT  TO  Unbobn  Child— Right  ov  AonoN  Aiteb  Bibth 

— "Neoliqence." 

Atthongh  tbere  to  a  resldnmn  of  injvry  for  which  neither  parent  can 

rocovcr,  nnd  nlthonph  a  child  en  ventre  sa  nu  ro  Is  nn  entity  for  many 
purposes,  yet  a  child  cannot  after  its  birth  recover  from  a  railroad  com- 
pany damages  for  a  deformity  caused  by  the  company's  negligence  In 
transrwrtiug  Its  inotlier,  who  was  then  enceinte,  for  no  relation  of  car- 
rier and  passenger  extended  to  the  fa-tus,  the  currier's  dut^'  only  extend- 
ing to  the  mother,  and  so  it  could  n6t  be  guilty  of  negligence  towards  It, 
for  that  is  the  culpable  failure  to  observe  a  duty  owed  by  one  to  another 
in  a  particiilar  relation,  and  for  the  same  reason  no  action  for  breach  of 
contract  will  lie. 

[Ed.  Xote.'For  other  eases,  see  Infants,  Cent  I>lg.  H  180-186;  Dee. 

Die.  f  72. • 

For  other  detiuitious,  see  Words  and  I'hrases,  voL  5,  pp.  474^-4703; 
TOl.  8,  pp.  7721>-7731.1 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Girard  Nugent,  an  infant,  by  Arthur  A.  Nugent,  his 
guardian  ad  litem,  against  the  Brooklyn  Heights  Railroad  Omipany. 
From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBKRG,  BURR, 

THOMAS,  and  CARR,  JJ. 

William  E.  Butler,  of  New  York  City,  for  appellant 
D.  A.  Marsh,  of  Brooklyn,  for  respondent. 

THOMAS,  J.  The  plaintiff  has  sued  for  injuries  received  36  days 
before  his  birth  on  September  5,  1911,  through  the  negligent  starting 
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o£  defendant's  car,  while  his  mother  was  ahghting  therefrom  on  July 
31»  1911.  The  appeal  is  from  the  judgment*  for  defendant  on  the 
pleadings  after  demurrer  to  the  complaint.  The  father  has  brought  a 
separate  action  for  expenses  incurred  and  services  lost  by  reason  of 

the  child's  injuries. 

The  question  presented  for  the  first  time  in  this  state  is  worthy  of 
consideration,  inasmuch  as,  if  this  action  upon  proper  pleading  may 
not  be  maintained,  there  is  no  remedy  unless  in  an  action  by  the  mother 
f OF  damages  to  her  by  reason  of  injuries  to  her  son,  and  that  would  be 
inadequate.  The  statement  in  the  complaint  is,  in  effect,  that  the  in- 
juries to  the  mother  affected  the  plaintiff's  body,  resulting^  in  deformity 
at  birth  and  less  than  normal  nervous  and  physical  condition,  and  oth- 
erwise injured  him.  The  fact  that  the  child  was  deformed,  and  would 
suffer  thereby,  would  cause  the  mother  mental  pain,  and,  even  if  she 
could  recover  for  that,  the  mental  pain  the  child  would  suffer  and  the 
mere  fact  of  deformity  with  its  consequent  diminution  of  the  value  of 
capacities  and  faculties  could  not  be  included  in  her  recovery.  The 
father,  in  case  he  could  recover  at  all,  could  do  so  only  so  far  as  the 
injury  enlarged  the  expense  of  the  child's  maintenance  and  entailed 
loss  of  service.  So,  however  the  subject  be  viewed,  there  is  a  residuum 
of  injury  for  which  compensation  cannot  be  had  save  at  the  suit  of  the 
child,  and  it  is  a  question  of  grave  import  whether  one  may  wrong- 
fully deform  or  otherwise  injure  an  unborn  child  without  makin;^ 
amends  to  him  after  birth.  The  identification  of  an  unborn  child  with 
the  mother,  and  the  merger  of  its  individuality  in  her  own,  would  seem 
justly  to  be  limited  by  her  ability  to  recover  full  compensation  for  the 
injury  done  both  to  her  and  to  him.  In  the  case  at  bar  certain  of  his 
injuries  can  be  segregated,  but  she  cannot  represent  him  for  the  pur- 
poses of  recovery  for  them.  If,  now,  one  should  assault  the  mother, 
whereby  violence  would  be  transmitted  injuriously  to  an  unborn  child, 
there  seems  to  be  no  reason  to  deny  him  an  action  after  his  birth  for 
his  injuries.  The  inconvenience  of  discovering  the  resultant  injury 
does  not  affect  the  present  inquiry,  as  the  naked  fact  of  such  harm  is 
admitted  by  the  demurrer  to  the  complaint  alleging  it.  It  would  be 
no  answer  to  the  trespasser  that  the  child  was  concealed  in  the  moth- 
er's wnnib.  The  wroni^ful  act  initiated  by  the  assailant  would  reach 
the  cliild,  as  it  might  result  in  tortious  contact  with  any  third  person, 
although  that  was  not  within  the  purpose  of  the  actor.  So,  if  a  tort 
be  an  act  of  negligence,  the  remedy  is  not  confined  to  the  person  next 
to  the  act  in  sequence.  But  it  may  be  answered  that  an  unborn  child 
is  not  an  entity.  Hence  a  trespass  upon  it  does  not  invade  the  per- 
sonal rights  of  a  human  being  so  as  to  admit  of  a  civil  remedy  at  its 
instance  after  birth.  And  so  it  is  argued,  in  effect,  that  an  unborn 
child  is  not  a  member  of  political  society  so  as  to  be  related  to  other.* 
engaged  in  any  of  the  activities  or  subject  to  any  of  the  conditions  oi 
life.  From  this  it  would  be  argued  that  no  person  actually  born  owes 
an  unborn  any  duty  of  which  there  can  be  a  culpable  breach.  That 
is,  none  of  the  rights  of  the  person  attach  to  him  because  he  is  not  a 
person.  It  is  repeating  arguments  several  times  advanced  in  this  con- 
nection to  say  that  an  unborn  child  has,  conditioned  upon  its  birth, 
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usual  rights  of  property,  and  the  remedies  that  pertain  to  them  for 
actionable  injuries  indicted  before  his  birth.  The  being  that  owns  is 
the  supreme  consideration  and  has  capacity  for  ownership.  What  is 
owned  and  the  right  to  own  are  merely  incidental  to  the  living  entity. 

And  yet  shall  the  incidents  be  valued  in  legal  cognizance  and  the 
owner  not?  But  when  in  legal  apprehension  for  the  purpose?^  of  prop- 
erty rights  does  the  entity  bcc^n'n?  And  what  are  its  capacities?  It  is 
sufficient  for  present  purposes  to  state  that  it  begins  before  birth,  and 
that  it  has  all  the  capacities  of  born  persons  to  receive  property,  and 
after  birth  to  enjoy  it,  and  redress  prenatal  injuries  to  it.  It  is  in 
being  for  the  purpose  of  measuring  the  valid  limitation  of  estates. 
Long  V.  Blackall,  7  Durn.  &  East.  96.  An  estate  may  be  given  to  it 
or  to  another  person  for  its  Hfc  (Thellusson  v.  Woodford,  4  Ves.,  Jr., 
227),  and  a  guardian  may  be  appointed  for  it  (MarselHs  v.  Thalhimer, 

2  Paige's  Ch.  35,  21  Am.  Dec.  66).  The  death  of  its  father  by  the 
wrongful  act  of  another  by  culpable  negligence  may  injure  it  so  as  to 
permit  recovery  therefor  uter  birth.  'Hie  Geoige  and  Richard,  L.  R.  ^ 

3  Adm.  465,  noticed  approvingly  in  Quinlen  v.  Welch,  €9  Hun,  584, 
23  N.  Y.  Supp.  963,  where  it  is  also  said : 

"It  has  been  held  thnt  the  civil  rights  of  such  an  Infant  are  equally  re- 
»l>ected  at  every  period  of  gestation;  and  it  is  clear  that,  no  matter  at  how- 
early  a  stage,  It  may  be  aiqpolnted  an  ezecator.  Is  capable  of  taking  as  lega- 
tee or  under  a  marriage  settlement.  m;iy  tnke  sp(H>Ifionlly  under  a  feoeral 
devise  as  a  child,  and  may  obtain  an  injuuctiun  to  stay  wasten." 

In  Cooper  v.  Heatherton,  65  App.  Div.  561,  73  N.  Y.  Supp.  14,  Mr. 
Justice  Jenks  discusses  the  status  of  an  unborn  child  in  regard  to 
property  rights,  and  says : 

"In  Stedfast  v.  Nicoll,  3  Johns.  Gas.  18,  Kent  J.,  notes  'a  late  case'  (Doe  v. 
CSaike,  2  H.  Black.  400).  where  the  eonrt  so  so  mr  as  to  aaj  tluit  It  Is  now 
settled  that  an  Infant  en  ventre  na  mere  shall  be  oonsldsrad,  flMMfallr  qwak- 
ing,  as  born,  for  all  purposes  for  his  own  benefit** 

Is  not  the  right  to  be  born  with  normal  faculties  the  capacities  for 
its  bcticfit?  If  so,  he  who  takes  it  away  deprives  the  child  of  the  high- 
est good.  In  Walker  v.  Great  Northern  Railway  Company  (18'X))  28 
Iv.  R.  (Ir.)  Q.  B.  &  Ex.  Div.  69,  75,  O'Brien.  C.  J.,  in  commenting  on 
the  rule  that  a  child  in  utero  is  considered  as  actually  born  when  it 
is  necessary  for  the-benefit  of  such  unborn  child  so  to  be  considered, 
said  with  reference  to  a  case  of  a  person  disabled  from  eamitig  a  Hve- 
lihood  by  willful  injury  to  it  in  the  womb: 

"In  the  case  I  put  it  would  be  manifestly  for  the  benefit  of  the  child  that 
it  should  be  considered  as  born  at  the  time  the  injorles  were  inflicted,  and 
that  an  action  could  be  maintained.** 

In  that  action  the  claim  was  that  the  motlier,  quick  with  child,  was 
received  by  the  defendant  for  safe  carriage,  l)ut  that  the  defendant 
so  negligently  conducted  himself  that  plaintiff,  thereafter  born,  was 
permanently  injured  and  crippled,  and  the  demurrer  to  the  claim  was 
sustained.  The  several  judges  wrote  with  much  reference  to  the  cases, 
statutes,  and  civil,  ecclesiastic,  and  common  law  relating  to  the  status 
of  an  unborn  child,  and,  while  there  was  diversity  of  view,  they  met 
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on  ont  ground,  that  the  plaintiff  was  not  a  passenger,  and  hence  there 
was  no  breach  of  contract  of  carriage.  The  discusskm  snggests  the 
ustial  current  of  thought  on  this  subject  O'Brien,  C.  J.,  quotes  the 
language  of  Mr.  Justice  Buller  in  Thellusson  v.  Woodford,  4  Ves.  Jr. 
335,  in  reference  to  the  allegation  that  a  child  in  his  mother's  womb 
was  a  nonentity: 

**  'Let  us  see  wtiat  tbis  nonentity  can  do.  He  may  be  vouched  In  a  recov- 
ery, tliongb  It  Is  for  the  purpose  of  msUiig  lilia  answer  over  in  value.  He 

may  be  even  executor.  He  may  take  under  the  Statute  of  Distributions.  He 
may  take  by  devise.  He  may  be  entitled  under  a  charge  for  raising  portions. 
He  may  have  an  injimctlon,  and  be  msy  bare  a  guardian.  Some  other  cases 
put"  this  beyond  nil  doubt.  In  Wallls  v.  Hodson.  2  Atk.  117,  Lord  Hardwlcke 
says :  "The  principal  reason  I  go  upon  in  the  question  is  that  the  plaintiff  was 
en  T^tre  sa  mere  at  tbe  time  of  ber  brotber's  deatb,  and  consequently  a  per- 
son in  rerum  natura.  so  that,  by  the  rules  of  the  common  and  civil  law,  she 
was  to  all  intents  and  purposes  a  child  as  much  as  if  born  in  the  father's 
llfletlme.*'  In  tbe  lame  ease  Lord  Hardwlcke  takes  notice  that  the  civil  law 
confines  the  rules  to  cases  where  It  is  for  the  benefit  of  the  child  to  be  con- 
sidered as  born;  but,  notwithstanding,  he  states  the  rule  to  be  tliat  such  child 
Is  to  be  considered  living  to  all  Intents  and  purposes.*  And  tbe  plaintiff's 
counsel  also  rely  upon  a  passage  lower  down  (at  the  close  of  page  322)  in 
Mr.  Justice  BuUer's  judgment,  where  he  states  'In  Doe  v.  Clarke,  2  H.  BL 
389.  tbe  words  **tbat  wbeneTer  swdi  consideration  would  be  for  bis  beneflt*  a 
child  en  ventre  sa  mere  shall  be  considered  actually  born,"  were  used  by  me 
because  I  found  them  in  the  book  from  whence  tbe  passage  was  taken.  Why 
sbould  not  diUdren  en  ventre  sa  mere  be  considered  generally  as  In  ezlstenoe? 
Tbey  are  entitled  to  all  tbe  prirlleges  of  otber  persons.' " 

0'6rien,  C.  J.,  also  discusses  the  case  of  Rex  v.  Senior,  1  Moody, 
C.  C.  346,  where  a  doctor  attending  on  childbirth  was  held  to  have 
been  found  guilty  properly  of  manslaughter  for  inflicting  through  cul- 
pable ignorance  and  want  of  skill  a  wound  on  the  child  during  and 
before  its  birth,  whereby  it  died.  Johnson,  J.,  discusses  ancient  rules, 
practice,  and  instances  decisions  to  the  disadvantage  of  the  plaintiff, 
even  to  indicating  dissatisfaction  with  the  reversal  by  the  House  of 
Lords  of  tiie  decision  in  Long  v.  Reeve,  3  Lev.  406,  to  the  effect  that 
in  a  devise  for  life,  remainder  to  his  first  and  other  sons  in  tail,  a 
child  bom  after  the  death  of  the  life  tenant  was  not  in  esse  on  the 
determination  of  the  particular  estate  by  his  father's  death.  So  far 
was  it  deemed  helpful  to  go  to  aid  the  argument  that  at  the  time  of 
the  accident,  "as  Lord  Coke  says,  the  plaintiff  was  then  pars  viscerum 
matris,"  and  the  learned  judge  adds: 

"We  have  not  bem  referred  to  any  authority  or  principle  to  show  that  a  le* 

gal  duty  hns  ever  been  held  to  arise  towards  that  which  Is  not  In  esse  In 
fact  and  has  only  a  fictitious  existence  in  law,  so  as  to  render  a  negligent  act 
a  breaeb  of  tbat  duty." 

It  is  to  this  conclusion  that  an  unborn  child  is  not  in  existence  so 
as  to  be  enliLled  to  the  protection  of  his  person  as  well  as  his  property* 
that  I  dissent.  It  is  not  helpful  to  characterize  its  existence  as  ficti- 
tious as  to  property  rights.  The  rights  are  accorded  to  it.  The  indis- 
putable fact  is  that  one  is  answerable  to  the  criminal  law  for  killing 
an  unborn  child  who  to  that  end  i?  reg-arded  as  in  esse,  and  the  fur- 
ther fact  is  that  the  unborn  child,  so  far  as  the  property  interests  are 
concerned,  is  regarded  as  an  entity,  a  human  being  with  the  remedies 
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ttsnany  accorded  to  an  owner.  But  the  argument  then  proceeds  that 

one  must  respect  the  rights  of  ownership,  and,  so  far  as  a  civil  rem- 
edy is  concerned,  disregard  the  safety  of  the  owner.  In  such  argu- 
ment there  is  not  true  sense  of  proportion  in  the  protection  of  rights. 
The  greater  is  denied ;  the  one  lesser  and  dependent  on  the  venr  ex- 
istence of  a  person  in  esse  and  entitled  to  protection  is  respected.  In 
Walker  v.  Great  Northern  Railway  Company,  O'Brien,  J.,  says: 

"The  pity  of  It  Is  as  novel  ns  the  caso — that  an  Innocent  infant  cnruos  into 
the  world  with  the  cruel  seal  upon  it  of  another's  tault,  and  has  to  bear  a 
burthen  of  infirmity  and  ignominy  throughout  Uie  wliole  poiisage  of  Ufa" 

And  he  adds: 

"I  would  not  myself  see  nny  Injustice  in  the  abstract  In  surh  nn  notion  be- 
ing held  to  lie,  or  in  the  risks  of  a  carrier  being  extended  to  the  necessary  in- 
cidents of  natoreb'*  altbongli  be  considered  "on  what  a  boondleei  sea  of  apoe* 
ulatlon  in  ertdonoe  this  new  Idea  would  kranch  us.** 

In  my  view,  justice  should  not  be  turned  aside  and  wrongs  go  with- 
out remedies  because  of  apprehension  of  what  may  happen  in  juris- 
prudence if  it  be  decided  that  an  unborn  child  has  some  rights  of  the 

person.  But  here  is  reached  the  critical  stage  of  the  inquiry.  This 
is  an  action  for  negligence,  for  violation  of  defendant's  duty  as  a  car- 
rier, and  defendant  cannot  be  judged  as  a  trespasser.  Negligence  is 
culpable  failure  to  observe  a  duty  owed  by  one  to  another  in  a  partic- 
ular relation,  and. remedy  is  allowed  for  injury  therefor.  What  duty 
did  the  defendant  as  a  carrier  owe  the  unborn  child?  The  child  in 
its  distinct  entity  was  not  a  passenger,  and  the  company  owed  it  as 
a  separate  person  no  duty  in  the  matter  of  safe  carriage.  Had  it, 
born,  been  carried  in  its  mother's  arms,  it  would  have  been  a  gratuitous 
passenger,  but  the  carrier's  duty  towards  it  would  not  have  been  there- 
by lessened.  The  learned  counsel  for  the  plaintiff  suggests  that  the 
duty  would  attach  had  the  child  been  concealed  in  a  garment.  Such 
condition  does  not  usually  escape  the  observation  of  the  carrier's  serv- 
ants exercising  ordinary  attention,  and  the  case  of  mothers  conceal- 
ing their  infants  from  the  expectable  knowledge  of  carriers  might, 
under  some  circumstances,  excuse  some  act  of  the  carrier  whereby  it 
was  injured.  But  it  is  not  the  duty  of  a  carrier  to  scrutinize  its  pas- 
sengers for  the  detection  of  unborn  children,  to  the  end  that  they, 
although  latent,  may  be  regarded  as  passengers.  It  undertakes  to  carry 
as  passengers  the  born,  and  not  the  unborn.  It  carries  by  compulsion 
those  visibly  offering  themselves.  So  the  mother  presents  herself  and 
her  living  children,  and  the  carrier  is  bound  by  the  law  of  the  realm 
to  receive  and  to  carry  them.  Its  duty  begins  with  receiving  and  ends 
with  discharging  them,  and  due  care  is  required.  The  plaintiff  stood 
in  no  such  relation  to  the  carrier  as  to  earn  such  obligation  on  its  part, 
and  liability  to  respond  for  injury  for  the  ncgHcrent  rarriagc  and  dis- 
charge of  the  mother  was  coincidcTit  with  the  limits  of  its  duty  to  her. 
The  obligation  arises  from  implied  convention  with  the  state  that  the 
carrier  shall  transport  persons  with  due  care,  and  the  remedy  is  given 
to  the  one  injured  by  the  breach.  The  obligation  is  the  same  whether 
the  action  is  in  form  based  on  breach  of  contract  or  of  duty  to  carry. 


Digitized  by  Google 


laO  MBW  70BK  tUPPLBMBNT 


(Sup.  Ct. 


Carroll  v.  Statcn  Island  R.  R.  Co.,  58  N.  Y.  126.  17  Ani.  Rep.  221. 
Thus  if,  for  injury  to  a  woman  by  a  car  on  the  street  whereby  her 
unborn  child  is  deformed,  a  railway  company  were  liable  to  the  child 
after  birth  in  its  action,  yet  it  would  not  be  liable  to  the  cliild  for  mere 
negligence  in  the  carriage  of  the  mother,  as  it  would  owe  its  duty 
as  a  carrier  to  the  mother,  and  not  to  the  child.  Such  was  tlie  con- 
clusion in  Walker  v.  Great  Northern  R.  Co.  (1891)  28  Irish  Law  Re- 
ports, Q.  B.  &  Exch.  Div.  69,  which  has  been  noticed.  Much  broader 
was  the  decision  in  Dietrich  v.  Nortliampton  (1884)  138  Mass.  14,  52 
Am.  Rep.  242,  where  a  premature  birth  was  caused  by  the  mother 
slipping  by  reason  of  a  defect  in  the  defendant's  highway,  whereupon 
the  child,  too  little  advanced  in  fcetaJ  life,  lived  a  few  minutes,  and  it 
was  held  that  an  action  for  the  death  in  behalf  of  the  next  of  kin  could 
not  be  maintained  by  its  representatives.  In  Allaire  v.  St.  Luke's  Hos- 
pital (1900)  184  III.  359,  56  N.  E.  638,  48  L.  R.  A,  225,  75  Am.  St. 
Rep.  176,  affirming  76  III.  App.  441,  the  action  was  as  alleged  upon 
the  defendant's  contract  to  deliver  the  child  without  harm,  whereas 
the  mother  was  negligently  hurt  during  carrlac^e  by  defendant's  ele- 
vator to  the  obstetrical  part  of  the  hospital,  so  that  at  its  birth  it  had 
resultant  injuries.  It  was  decided  that  the  action  could  not  be  main- 
tained, but  Boggs,  J.,  dissented  in  an  opinion  expressing  independent 
and  logical  thought,  although  his  views  would  preclude  recovery  in 
the  case  at  bar. 
The  judgment  should  be  affirmed,  with  costs.  All  concur. 


KUOBNT     BBOOBXYN  HEIGHTS  R.  00. 

(Supreme  Ck>nrt,  Appellate  DlTfsloB,  Second  Department  January  10,  1018.) 
Appeal  from  Trial  Term,  Kings  County. 

Action  by  Arthur  A.  Nngent  against  the  Brooklyn  H^ghts  Railroad  Oom- 
panv.    From  a  judsiiiont  for  defendant,  plaintiff  appoala.  Afflrnied. 

Argued  before  JKMvS,  P.  J.,  and  HIRSCUBEBG,  BURU,  THOMAS,  and 
GABB,  Jl. 

William  E.  Butler,  of  New  Tork  City,  for  apseUant 
D.  A.  Marsb.  of  Brooklyn,  lor  respondent. 

PBB  OUBIAM.  Judgment  nnanlmonsly  afQrmed.  with  costs  on  the  author* 
Ity  of  Oirard  Nugent  Y.  Brooklyn  Heights  Bailroad  On.,  189  N.  Y.  Sopp.  S6T, 

decided  herewith. 
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NORTHERN  WB8TGHESTBR  UOHTINQ  CO.  ▼.  PRBSIDBNT  AND 
TRUSTEES  OF  TILLAOS  OF  OSSININQ. 

(SiqyniiM  Ooart»  Appellate  DMsloii,  Second  Department.  Januaiy  10,  lOlS.) 

1.  MinriciPAL  CoBPORATiONs  (I  658*) — Streets — Rights  of  Mumcu-ality. 

The  only  interest  of  a  municipftl  corporation  in  its  streets  is  tliat  of  tht> 
public  in  the  highways,  and  it  has  no  interest  In  protectinc:  the  rl^hty 
of  abutting  owners  of  the  fee  against  interference  with  the  highway  by 
third  persons  withont  the  consent  of  such  ownen. 

[Ed.  Note— For  other  CMOB,  fee  Mottlelpal  OoipoiatlOBi,  Cent  Dlf.  | 

14.'iO :  Dec.  Dig.  S  658.«] 

2.  Gas  (§  7*) — Gas  Companies — "FKANcmsES." 

Transportation  Corporations  Law  (COnaoL  Laws  1909.  c.  63)  |  60,  pvo- 
▼ides  for  the  incorporation  of  gas  companies  and  for  naming  the  towns* 
Tillages,  cities,  and  counties  In  wMcli  their  operation  is  to  be  carried  on. 
Section  61  proTldSB  tliat  if  incorporated  to  supply  gas  for  light,  tbciF 
shall  have  power  to  manufacture  pas  and  to  acquire  natural  gas  by  pur- 
chase or  otherwi.se.  and  to  sell  and  furnish  gas  In  such  quantllies  as  may 
be  reqvlred  in  each  city,  town,  and  village  named  in  the  certificate  of  in- 
corporation for  liRhtlng  the  streets  and  public  or  private  places,  or  for  oth- 
er purposes,  and  to  lay  conductora  for  conducting  gas  through  the  streets 
of  ea<ai  snch  dty,  vlUage,  and  town  with  the  consent  of  the  municipal 
authorities,  and  undor  such  rensonnble  regulations  as  the  authorities  may 
prescribe.  Ecld,  that  the  statute  constitutes  the  franchise  of  the  com- 
pany, and  the  consent  of  the  municipal  authorities  merdy  makes  It  oper- 
ative within  that  munlrlpality. 
[Ed.  Note.— For  other  casts,  see  Gas,  Cent.  Dig.  S  2 ;  Dec.  Dig.  §  7  • 
For  other  definitions,  see  Words  and  Phrases,  vol.  3,  pp.  2»l*U-2y42  ; 
▼ol.  8,  p.  19m 

3.  Gas  (|  7*) — Gab  Companies — Consent  to  Use  of  Streets — Effect. 

When  the  municipal  authorities  consent  to  the  use  of  its  streets  by 
such  company',  the  compauy  is  entitled  to  exercise  within  the  municipal- 
ity all  the  powers  given  by  the  statute  during  the  whole  term  of  Its  cor- 
porate existence,  and  hence  may  lay  conductors  In  the  streets  for  the 
purpose  of  supplying  gas,  not  only  in  tliat  particular  municipality,  but 
tai  other  towns  and  viUages  mentlmied  in  the  charter. 

[Ed.  Note;— For  other  cases,  ass  Ga%  Cent.  Dig.  1  2;  Dee.  Dig.  |  7.*] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  the  Northern  Westchester  Lighting  Company  against  the 
President  and  Trustees  of  the  Vill^  of  Ossining.  From  a  judgment 
enjoining  defendant  from  interfering  with  the  laying  of  gas  pipes  in 

the  village  of  Ossininj?.  defendants  appeal.  Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

T.  G.  Barnes,  of  Ossining,  for  appcilanis. 
Frank  L.  Young,  of  Ossining,  for  respondent. 

WOODWARD,  J.  The  plaintiff,  as  the  successor  to  the  Northern 
Westchester  Light  and  Power  Company  by  a  mei|per,  was  on  the  28th 

rlay  of  April,  1912,  engaged  in  laying  its  gas  mams  or  conductors  in 
the  streets  specified  in  the  complaint  for  the  purpose  nf  supplying  its 
customers  in  the  village  of  Ossining  with  gas,  and  extending  its  said 
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gas  mains  beyond  the  limits  of  the  village  of  Ossining  to  and  through 
the  village  of  Briarcliff  Manor,  and  to  and  throu^^h  the  village  of 
Pleasantville,  when  the  defendant  by  force  drove  the  plaintiff's  em- 
plojres  from  their  work  and  prevented  the  laying  of  the  pipes.  The 
plamdff  thereupon  brought  this  action  to  restrain  the  defendants  from 
interfering  with  the  work,  and  a  preliminary  injunction  issued,  which* 
upon  the  trial  of  the  action,  was  made  permanent,  and  the  defendants 
appeal  from  the  judcfment. 

[1]  The  defendants  urge  that  they  are  unable  to  find  any  law  giv- 
ing the  authorities  of  one  municipality  the  right  to  grant  to  a  gas  com- 
pany the  power  to  tear  up  its  streets,  without  consent  of  abutting  own- 
ers, to  lay  pipes  to  supply  gas  to  an  outside  municipality.  It  may  be 
remariced,  in  passing,  that  the  defendants  have  no  interest  in  the 
question  of  the  rights  of  abutting  owners.  Their  only  interest  in  the 
streets  of  the  village  of  Ossining  is  that  of  the  public  in  the  highways, 
and,  whatever  rights  the  owners  of  the  fee  may  have,  these  are  not 
within  the  control  of  the  ofhcers  of  the  municipality. 

[2,  3]  With  this  question  out  of  the  way,  it  is  dear  to  our  mind 
that  sections  60  and  61  of  the  Transportation  Corporations  Law  fully 
provides  for  doing  just  what  the  plaintiff  was  attempting  to  do  when 
the  defendants  interfered.  Section  60  provides  for  the  incorporation 
of  gas  companies,  and  for  naming  the  towns,  villages,  cities,  and  coun- 
ties in  which  the  operations  of  the  corporation  are  to  be  carried  on, 
and  section  61  provides  that,  if  incorporated  for  the  purpose  of  "sup- 
plying gas  for  light,"  it  shall  have  die  additional  powers— 

"to  mauufncture  gas,  and  to  acquire  by  purolinso  or  otherwise  natural  gas, 
and  to  sell  aud  furuisb  such  quantities  of  gas  as  may  be  reqaired  In  each  city, 
town,  Bod  ▼lllage  named  In  Its  certffle«te  of  Incorporation,  for  lighting  the 
8tr<H^ts.  and  public  or  private  buildings  or  for  other  purposes;  aud  to  lay 
conductors  for  conductiiig  gas  through  the  streets,  lanes,  alleys,  squares,  and 
highways.  In  eaCh  sncfa  city,  village,  and  town,  with  tiie  consent  of  the  mu- 
nicipal authorities  thereof,  and  under  such  reasonable  regulations  as  tliey 
may  prescribe.  •  •  •  Any  corporation  authorized  under  any  general  or 
special  law  of  this  state  to  mannfactnio  and  supply  gas  shall  nave  the  like 
powers  SAbd  prlvU^BeB.** 

Here  is  clearly  ample  authority  for  the  plaintilT  in  this  action,  or- 
ganized, as  it  is,  for  the  purpose  of  supplying  gas  for  light,  to  make 
use  of  the  streets  of  the  village  of  Ossining,  either  to  supply  that  mu- 
nicipality with  gas,  or  for  the  purpose  of  supplying  any  of  the  other 

villag^es  or  towns  named  in  its  certificate  of  incorporation,  provided  it 
has  the  consent  of  the  municipal  authorities.  There  is  no  dispute  that 
on  or  about  the  7th  day  of  March,  1905,  the  defendant  granted  to 
the  Northern  Westchester  Light  &  Power  Company  (the  plaintiff  be- 
ing its  successor)  the  right  to  lay  its  conductors  for  conducting  gas 
through  the  streets  of  Ossining,  without  limitation,  but  it  is  conu  tided 
by  the  defendants  that  this  consent  did  not  operate  to  give  the  plain- 
tiff the  ricflit  to  run  its  conductors  through  said  village  for  the  purpose 
of  supplying  other  municipalities.  We  are  clearly  of  the  opinion  that 
the  resolution  adopted  by  the  defendants  in  March,  1905,  could  not 
have  the  restricted  effect  which  is  here  contended  for,  because  the 
statute  under  which  the  consent  was  given  constituted  the  franchise 


Digitized  by  Google 


Sup.  Ct.)  filNOEB  y.  NATIONAL  FIBB  1KB.  00.  875 


of  the  corporation,  and  gave  it  the  power  to  run  its  conductors  through 

"each  such  city,  village  and  town,"  referring  to  the  cities,  villages,  and 
towns  named  in  its  charter  where  the  business  was  to  be  carried  on. 
When  the  village  of  Ossining  gave  its  consent,  it  merely  made  the 
franchise  operative  in  that  municipality,  and  it  became  entitled  to  ex- 
ercise within  that  village  all  of  the  powers  given  by  the  statute  during 
the  whole  term  of  its  corporate  existence.  People  cx  rd.  Woodhaven 
Gas  Co.  V.  Deehan,  153  N.  Y.  528,  47  N.  E.  787.  The  statute  clearly 
contemplated  that  the  gas  need  not  be  manufactured  in  each  com- 
munity, for  it  is  expressly  provided  that  the  corporation  shall  have 
the  power  to  "acquire  by  purchase  or  otherwise  natural  gas  and  to 
sell  and  furnish  such  quantities  of  gas"  as  may  be  necessary,  thus 
clearly  indicating  that  the  conductors  were  for  the  purpose  of  distribut- 
ing to  the  various  villages  and  towns  which  might  be  included  in  the 
certificate  of  incorporation. 

In  this  view  of  the  matter,  it  is  clearly  immaterial  that  the  court 
excluded  evidence  of  admissions  on  the  part  of  the  plaintiff's  superin- 
tendent that  the  work  being  done  was  for  the  purpose  of  supplying 
the  other  towns  and  villages  mentioned  in  its  charter,  and  the  evidence 
of  such  superintendent,  called  by  the  defendmts,  assuming  that  it  es- 
tablished the  fact,  would  have  no  baring  upon  the  proper  disposition 
of  this  appeal. 

The  judgment  appealed  from  should  be  afHrmed,  with  costs.  All 
concur. 


filNQEB  et  aL  V.  NATIONAL  FIRE  INS.  CO.  OF  HARTF0BD»  CONN. 
<Biipnnie  Oouft^  Appellata  DMsion,  fleooiid  Department  Jasoaiy  10,  1018.) 
L  AmAX.  AKD  BnoB  (1 171*>— Rbvibw— V&BOBT  oir  WmoB  PnmnsD  Ba- 

LOW. 

A  case  must  be  determined  in  the  appellate  court  upon  the  same  thwcy 
AH  wliieh  It  was  presented  below. 

[E(L  Note.— For  other  cases,  see  Appeal  and  Bnor,  Gent  Dig;  ||  105&- 

10C9,  llCl-llGo;  Dec.  Difr.  |  111.*] 

2.  InauBAifCE  (|  136*) — Dclivebt  and  Acceptance  of  Policy— Efkkct. 

A  d^very  of  an  insurance  policy  to  an  agent  for  tbe  insured  and  his 
dellTwy  to  the  inKun  d  constitutes  a  good  delivery  by  the  Innirer,  with 

an  Intent  to  beoouie  boniul  thereby. 

[Ed.  Note— For  other  cases,  see  Insuranoe^  Cent  Dig.  M  21&-230: 
Dee.  Dig.  i  ISa*] 

a.  IBSURANCE  (I  659*)— Waiveb— Nonoi  Of  LOM. 

All  insnrer  who  repudiates  a  policy,  and  denies  liability  because  there 
was  no  valid  policy  in  force  at  the  time  of  the  loss,  is  iu  no  position  to 
aiio«r  that  the  injured  has  lost  his  rights  thereunder  toy  falUiig  to  glTe 
Immediate  notice  of  loss,  as  required  by  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  fi  1381,  1392; 
Dee.  Dig.  I  SQO.«] 

4.  Bnonroa  (i  208*)— >Ai»iiiinoir8— ByiDsnaa  to  Ezpuliii— GoiramAor  ov  In- 

iTBANCE, 

Where  an  iosurer,  defending  an  action  on  a  policy,  which  bad  been 
ddtretred  to  tlie  agent  for  the  Ineored,  on  the  ground  tiiat  It  was  not  In 
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foiee  at  the  time  of  the  loss,  in  order  to  show  that  the  insared  had  re- 
fused to  accept  the  policy.  Introduced  letters  from  the  Insured  to  such 
agent  to  the  effect  that  they  had  returned  the  policy  to  him  because  they 
already  had  insurance  on  the  property,  the  inserer  was  in  no  position 
to  objert  to  oral  communications  iK^twcen  the  Insured  and  the  agent 
from  which  it  appeared  that  the  policy  was  returned  under  a  mlstaJcen 
l»eUef  that  tlie  agent  had  pierloosly  procured  insurance  thereon. 

[Ed.  Note  — For  other  cases,  see  Bvidenoa^  Cent  Dl^.  H  1022-1027: 
Dec.  Dig.  §  2(>3.»] 

5.  BVIDENCB    (f     263*) — DOCUlfSNTABY    EVIDENCK  —  BbiMOINQ    OTTT  WHOLB 

Trarbaorom. 

Where  a  part  of  a  communication  Is  put  In  evidence,  the  party  against 
whom  it  is  used  has  a  right  to  have  the  entire  matter  brou;;ht  out. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §§  1022-1050; 
Dec.  Dig.  {  tm*} 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Samuel  J.  Singer  and  others  against  tlie  National  Fire 
Insurance  Company  of  Hartford,  Conn.  From  a  judgment  for  plain- 
tiffs, and  from  an  order  denying  a  new  trial  on  tlie  minutes*  defendant 
appeals.  Affirmed. 

.\rgued  before  JENKS,  P.  J.,  and  HIRSCIIBERG,  BURR, 
WOODWARD,  and  RICH,  JJ. 

Lewis  H.  Freedman,  of  New  York  City  (Albert  Stickney,  of  New 
York  City,  on  the  brief),  for  appellant. 
Charles  G.  F.  Wahle,  of  New  York  City,  for  respondents. 

WOODWARD,  J.  The  plaintifTs,  as  copartners,  bring  this  action 
to  recover  an  alleged  loss  under  a  policy  of  fire  insurance  issued  to 
them  by  the  defendant,  and  the  defendant  urges  that  it  is  not  liable 
under  such  policy,  on  the  ground  that  it  never  became  operative;  the 
plaintiffs  having  refused  to  accept  the  same. 

[  1  ]  This  was  the  issue  tried  and  submitted  to  the  jury,  and,  while 
other  matters  are  urged  upon  this  appeal,  we  are  of  opinion  that  the 
case  must  be  determined  here  upon  the  theory  on  which  it  was  pre- 
sented before  the  trial  court.  It  was  stipulated  on  the  part  of  the  de- 
fendant that  Messrs.  Lustig  &  Marx,  insurance  brokers,  on  behalf  of 
the  plaintiffs,  applied  on  or  about  the  14th  day  of  October,  1909,  to 
the  National  Fire  Insurance  Company  of  Hartford,  Conn.,  defendant 
herein,  for  a  poUcy  of  fire  insurance  insuring  S.  J.  Singer  &  Sons, 
plaintiffs  herein,  and  covering  certain  property  in  premises  No.  115 
Market  street,  Newark,  X.  J.,  and  that,  in  resj^onse  to  such  applica- 
tion, the  National  Fire  Insurance  Company  of  Hartford,  Conn.,  de- 
fendant herein,  executed  the  policy  in  suit,  and  that  said  policy  was 
countersigned  by  Messrs.  Lowy  &  Berger,  duly  authorized  agents  of 
the  defendant  company  at  Newark,  N.  J.,  and  delivered  to  Messrs. 
Lustifj  Marx,  and  mailed  by  Lustig  &  Marx  to  the  plaintiffs,  on  or 
about  November  16,  1909;  that  a  fire  occurred  in  the  premises  of  the 
plaintiffs  at  No,  113  Market  street,  Newark,  N.  J.,  on  the  2d  day  of 
December,  1909,  by  which  certain  of  said  property  mentioned  in  tlie 
complaint  was  damaged  and  destroyed  to  the  extent  of  $4,652.20;  and 
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that  the  said  fire  did  not  happen  from  any  of  the  causes  excepted  in 
the  policy,  and  that  the  policy  so  made  and  delivered  to  Lustig  &  Marx 
had  never  been  returned  to  Uie  defendant. 

[1]  There  does  not  appear  to  be  any  question  that  Lustig  &  Marx, 
insurance  brokers,  were  the  agents  of  the  plaintiffs  in  this  transaction, 
and  that  a  delivery  to  these  agents,  and  an  admission  that  the  policy 
was  by  them  handed  on  to  the  plaintiffs  would  constitute  a  good  deliv- 
ery of  the  policy  on  the  part  of  the  defendant,  with  an  intent  to  become 
bound  by  its  terms  and  conditions,  and  involving  an  obligation  on  the 
part  of  the  plaintiffs  to  pay  the  premiums  on  such  policy,  while  the 
stipulations  in  reference  to  the  happening  of  the  fire,  the  amount  of  the 
loss,  and  that  the  fire  was  not  due  to  any  of  the  excepted  causes  would 
seem  to  constitute  a  waiver  of  a  strict  performance  of  the  conditions 
of  the  policy,  assuming  that  the  rather  equivocal  pleading  on  the  part 
of  the  defendant  raised  an  issue. 

[J]  The  object  of  a  condition  in  a  policy  that  there  shall  be  an  im- 
mediate notification  of  the  fire  is  for  the  benefit  of  the  insurer,  that  it 
may  investigate  the  causes,  and,  where  upon  the  trial  it  is  stipulated 
that  none  of  the  causes  exist  which  would  vitiate  the  policy,  it  is  diffi- 
cult to  conceive  of  the  defendant  being  aggrieved  by  the  failure  ta 
show  that  such  notice  was  given,  especially  where  it  insists  from  the 
start  that  it  is  not  liable  because  there  was  no  valid  policy  in  being  at 
the  time  of  the  fire.  If  there  was  no  policy,  then  the  piintiffs  owed 
no  duty  to  the  defendant,  and  the  defendant,  having  repudiated  the 
policy,  is  not  in  a  position  to  say  that  the  plaintiffs  have  sacrificed  their 
rights  because  of  a  failure  to  perform  the  conditions  of  a  policy  which 
the  defendant  says  does  not  exist,  and  in  the  case  now  before  us  we 
are  of  the  opinion  that  the  pleadings  do  not  squarely  raise  the  issue 
now  sought  to  be  urged. 

[4,5]  What,  then,  is  the  foun^lation  of  the  claim  on  the  part  of 
the  defendant  that  this  policy,  concededly  made,  executed,  and  deliv- 
ered to  the  agents  of  the  plaintiffs,  was  not  in  force  at  the  time  of 
the  fire?  The  contention  is  that  the  plaintifiFs  refused  to  accept  the 
policy  in  suit,  and  this  contention  is  based  upon  two  letters  written 
by  an  employe  of  the  plaintiffs  and  addlressed  to  Messrs.  Lustig  & 
Marx,  who,  it  will  be  remembererl,  were  not  the  agents  or  representa- 
tives of  the  defendants,  but  were  the  brokers  engaged  by  the  plaintiffs 
to  procure  the  insurance.  The  first  letter  (Defendant's  Exhibit  1) 
bears  date  of  November  17,  1909,  is  addressed  to  Messrs.  Lustig  & 
Marx,  and  is  stipulated  by  the  plaintiffs  to  have  been  received  by  that 
firm.  This  letter  reads: 

"We  herewith  return  you  bill  and  poUdes.  We  do  not  know  who  anthor- 
Ized  you  to  issue  snme.  Our  Insurance  on  oor  store  at  No.  113  Market  Street, 
was  placed  before  the  store  was  opened." 

To  this  letter  the  firm  of  Lustig  &  Marx  replied,  acknowledging  the 
receipt  of  the  plaintiffs'  letter  of  the  17th,  and  sa3ring: 

""We  beg  to  say  that  the  policies  covering  your  stock  in  the  Newark  store, 
to  the  amount  of  .<.".r>(>0.00.  wpic  Nsnnd  af  the  roqiic<;t  of  ynnr  Mr.  Mfvcr  Sing- 
er, before  the  store  was  opened.   Kindly  advise  us  whut  to  do  in  tliis  mutter.'^ 
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To  the  abovei  die  plaintiffs,  through  an  employ^  wrote,  saying: 

"Answering  your  letter  of  November  18th,  lieg  to  state  that  our  Mr.  Meyer 
Slnppr  has  no  knowledge  of  having  placed  insurance  with  you  to  cover  our 
brauch  store.  There  must  be  some  mistake  iu  the  matter.  Our  insurance 
was  placed,  as  we  stated  iu  a  previous  letter,  before  tbe  store  was  opoieiL 
Otherwise  we  should  have  been  glad  to  have  given  yon  the  boainess." 

The  defendant  knew  nothing  of  this  correspondence,  and  took  no 
action  looking  toward  the  cancellation  of  the  policy  in  question  before 
the  fire  on  the  2d  day  of  December,  1909.  The  communications  were 
entirely  between  the  plaintiffs  and  their  broker,  and,  except  for  the 
fact  that  the  defendant  in  some  unexplained  manner  got  possession  of 
these  letters,  there  would  be  no  possible  foundation  for  the  defense 
now  urged.  With  these  letters  in  evidence,  the  plaintiffs  called  wit- 
nesses who  testified  to  communications  passing  between  the  plaintiffs 
and  their  brokers  in  reference  to  this  policy,  from  which  it  was  made 
to  appear  that  Meyer  Singer  was  the  active  manager  of  various  stores 
owned  by  the  plaintiffs,  and  that  he  had  arranged  for  the  policy  in 
question  some  time  in  September,  before  the  opening  of  the  Newark 
store,  but  that  the  policy  was  not  delivered  until  some  time  in  Novem- 
ber, and  that  he  assumed  in  dealing  with  the  matter,  as  shown  in  the 
correspondence,  that  the  policy  then  offered  was  additional  insurance, 
and  it  was  this  additional  insurance  which  he  supposed  he  was  reject- 
ing ;  that  he  subsequently  communicated,  through  one  of  the  employes 
of  the  firm,  with  the  brokers,  and  it  was  then  understood  and  agreed 
that,  if  the  policy  was  the  one  which  had  been  contracted  for  in  Sep* 
tember,  the  plaintiffs  wanted  it;  and  that  it  was  in  fact  held  in  the 
custody  of  the  brokers,  who  assured  the  plaintiffs,  through  the  em- 
ploye, that,  when  the  {jremiums  were  due.  the  plaintiffs  would  be  ex- 
pected to  pay  the  same.  Objection  is  urged  to  this  line  of  testimony, 
showing  the  conversation  between  the  brokers  and  the  employe  of  the 
plaintiffs,  on  the  ground  that  the  defendant  was  not  present  at  such 
conversations,  and  that  it  is  hearsay,  but  we  are  of  the  opinion  that 
the  defendant,  having  opened  the  door  by  the  introduction  of  letters 
passing  between  the  plaintiffs  and  a  third  party,  in  no  wise  related  to 
the  defendant,  lliat  it  is  not  now  in  a  position  to  object  to  testimony 
tending  to  explain  this  correspondence.  It  is  a  rule  of  general  appli- 
cation that,  where  a  pi^  of  a  communication  is  placed  in  evidence, 
the  party  against  whom  it  is  used  has  a  right  to  have  the  entire  mat- 
ter brought  out,  and  that  rule  is  applicable  here,  where  only  a  part  of 
the  communication  between  the  brokers  and  the  plaintiffs  is  in  writing. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.  All  concur. 
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1CATT08      FBLQBNHAUBB  «l  at 

^Supreme  Cburt,  Appellate  DtTtston,  Second  Department   January  10.  1913.) 

1.  Mastkk  and  Servant  (f  278*) — Action  fob  Injuries— Su*J!Jlciexcy  of  Ev- 

IDENCB — BBLT  FABTBNmO. 

Evidence  In  a  servant's  action  for  Injuries  by  being  caught  by  a  belt 
and  a  revolving  shaft  while  trying  to  put  the  belt  on  a  pulley  held  not 
tnflieleiit  to  ahow  the  maater'a  negllcenoe  as  to  ttie  belt  and  Its  teatenlngi. 

[Fd.  Note— For  other  cases,  see  Master  and  Servant,  Oant  Dig.  H 

0G4  SJ72.  077 ;   Dec.  DIr.  fi  278.*] 

2.  Mastcb  and  Servant  (I  152*) — Mastbb's  Dutt — iNsxauoxxNO  Servants. 

A  master  was  under  no  doty  to  inrtmet  a  somuit  as  to  tlie  proper 
way  cS  patting;  on  a  belt  over  a  pulley,  where  the  servant  had  worked 
anmnd  machinery  (or  seven  years,  and  in  defendant's  shop  for  a  year 
and  a  half,  and  had  frequently  put  belts  over  pulleya. 

(Bd.  Note.— For  other  eaaea,  aee  Haster  and  Servant,  Oent  Dig:  I  818; 
Dec.  Dig.  §  152.  ♦] 

a.  Master  and  Servant  (|  281*) — ^Aoxiop  voa  Injusues— SurncxsNOT  or  J&v- 

IDENCE— CONTRIBUTORT  NEQLTOKNCC. 

f'vidcnce  In  a  servant's  action  for  Injuries  !iy  bclric:  cauLiit  in  a  belt 
revolving  over  a  pulley  and  drawn  around  a  revolving  shaft  held  to  es- 
tablish the  servant's  contributory  negligence. 

[Ed.  Note.— For  other  cases,  sse  Master  and  Servant,  Gent  Dig.  || 
967-006;  Dec;  Dig.  |  281.*] 

Appeal  from  Trial  Term,  Kin^  County. 

Action  by  Bdward  Mattos  against  Bdmund  Felgenhauer  and  others. 
From  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  and 
from  an  order  denying  their  motion  for  a  new  trial,  defendants  ap- 
peal.   Judgment  and  order  reversed,  and  a  new  trial  granted. 

Argued  before  JEXKS,  P.  J.,  and  HIRSCHBERG,  BURR, 
THOMAS,  and  CARR,  JJ. 

John  C.  Robinson,  of  New  York  City,  for  appellants. 
William  £.  Butler,  of  New  York  City,  for  respondent 

BURR,  J.  Plaintiff  while  in  defendants'  employ  attempted  to  shift 
a  belt  upon  a  pulley  on  a  revolving  shaft.  Upon  this  shaft  and  distant 
2^2  inches  from  said  pulley  was  a  coupling.  Upon  the  side  of  the 
coupling  nearest  to  the  pulley  certain  bolts  projected  a  distance  of 
about  of  an  inch,  and  they  were  unguarded.  According  to  plain- 
tiff's evidence,  the  belt  consisted  of  several  pieces  of  leather,  not  all 
equal  in  width,  which  were  fastened  together  by  dips  or  fasteners, 
and  one  of  plaintitt's  witnesses  testified  that  on  one  of  them  "the  teeth 
were  sticking  out,  anrl  the  others  there  were  hooks.  They  were  bent 
over  and  they  were  sticking  up."  Upon  the  day  of  the  accident  the 
belt  had  stretched,  and,  under  direction  of  defendants'  foreman,  plain- 
tiff had  cut  out  a  piece  about  two  inches  wide,  fastened  the  ends  to- 
gether, and  was  attempting;  to  replace  the  belt  over  the  pulley.  The 
shaft  was  some  distance  nhove  the  floor,  and,  in  order  to  reach  the 
pulley,  it  was  necessary  for  plaintiff  to  j^o  upon  a  ladder.  He  placed 
this  agfainst  the  shaft,  between  the  machine  and  the  pulley,  and  upon 
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the  side  of  Uie  shaft  toward  which  the  pulley  was  revolving.  In  or- 
dcr  from  this  position  to  reach  the  belt,  it  was  necessary  for  him  to 
extend  his  arm  across  the  shaft  and  either  above  or  beneath  it.  At  first 
he  said  that  his  arm  was  above  the  shaft,  and  then  that  it  was  under- 
neath. It  was  certainly  in  one  position  or  the  other.  While  his  arm 
was  in  this  position,  it  was  caught  in  the  belt  and  drawn  around  the 
shaft,  and  severe  injuries  resulted  therefrom. 

Plaintiff  charged  defendants  with  negligence  (1)  in  allowing  the 
ends  of  the  bolts  upon  the  coupling  to  be  unguarded ;  (2)  with  respeci 
to  the  t^lt  and  its  fastenings;  (3)  because  of  the  close  proximity  of 
the  coupling  to  the  pulley;  and  (4)  in  not  providing  some  appliance 
by  which  the  belt  might  be  put  on  other  than  by  hand. 

[1]  With  respect  to  tiie  second  ground  of  alleged  negligence  the 
proof  fails.  There  is  nothing  from  which  a  jury  could  find  that  the 
fact,  if  it  is  a  fact,  that  the  belt  consisted  of  several  pieces  of  leather 
of  unequal  width  caused  it  to  run  unevenly  or  in  any  manner  con- 
tributed to  the  accident.  If  the  ends  of  the  fastenings  were  left  stick- 
ing up,  it  was  due  to  plaintill's  negligence,  for  the  testimony  of  the 
plaintiff's  witness  Ruggles  is  to  the  effect  that: 

*'Wben  any  one  has  tbe  belt  off  and  repairing  it,  it  is  only  tbe  work*  of  a 
minute  to  flat  ton  thos(>  dow  n.  *  •  •  Tbsy  Can  do  It  as  fast  as  ttaF  can 
strike  with  tlie  taaminer,  practically.** 

With  respect  to  the  unguarded  ends  of  the  bolts,  if  there  is  sufh- 
cient  evidence  to  justify  a  jury  in  helieving  that  this  was  an  unusual 
and  dangerous  condition,  and  to  base  a  finding  of  negligence  there- 
upon, it  is  clear  that  this  in  no  degree  contributed  to  the  accident. 
It  did  not  appear  that  the  belt  or  any  part  of  plaintiff's  person  or  cloth- 
ing came  in  contact  with  these.  The  testimony  of  plaintiff  himself  is 
positive  to  the  effect  that  his  arm  was  caught  in  the  belt,  and  not  in 
the  projecting  bolts.  After  the  accident,  &e  sleeve  of  his  coat  was 
found  twisted  up  with  the  belt  around  the  shaft.  The  belt  had 
wrapped  around  the  shaft  once,  then  the  sleeve,  and  then  there  were 
eight  or  nine  additional  wrappings  of  the  belt  around  the  shaft  before 
it  started  to  twist  toward  the  coupling. 

[2, 3]  With  respect  to  the  other  alleged  grounds  of  negligence, 
while  the  evidence  is  conflicting,  we  think  that  there  was  enough  to  re* 
quire  the  submission  of  these  questions  to  the  jury,  and  it  would  fol- 
low that  the  judgment  must  be  affirmed  but  for  evidence  affirmatively 
establishing  plaintiff's  contrilmtory  negligence.  He  attemj)ted  to  put 
the  belt  over  the  pulley  from  the  wrong  side  of  the  shaft,  and  while 
standing  between  the  machine  and  the  pulley.  That  this  was  an  ex- 
ceedingly dangerous  thing  to  do  is  estii>Ushed,  not  only  by  the  testi- 
mony of  all  the  witnesses  for  the  defendants,  but  by  every  witness 
called  for  plaintiff  who  had  any  practical  experience  with  tiie  opera- 
tion of  machinery.  The  only  evidence  to  the  contrary  comes  from  the 
lips  of  a  paid  expert  called  by  plaintiff,  and  his  testimony  is  so  at  vari- 
ance with  ordinary  and  well-known  principles  of  mechanics  as  to  be 
entitled  to  no  credence  whatever.  The  person  of  ordinary  intelligence 
must  know  that  if  the  arm  is  stretched  over  or  under  a  shaft  revolv* 
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ing  toward  him,  and  any  portion  of  his  personal  clothing  is  cauglit 
b^ween  the  shaft  and  the  pulley,  it  must  be  drawn  around  the  shaft, 
instead  of  being  quickly  released.  On  the  other  hand,  if  the  direction 

of  the  revolution  is  away  from  the  person,  and  anythincj  catclics  be- 
tween the  belt  and  the  shaft,  the  quicker  the  revolution  is  made  the 
sooner  release  is  eftccted.  In  addition,  the  probability  of  being  caught 
is  greatly  diminished  if  the  shaft  is  approached  from  the  proper  side, 
since,  in  that  case,  it  is  unnecessary  to  put  any  portion  of  the  hand  or 
arm  over  the  shaft  itself. 

The  plaintiff  attempted  to  show  that  he  could  not  place  the  ladder 
on  the  other  side  of  the  shaft,  for  the  reason  that  certain  columns 
interfered  therewith,  but  it  appeared  that  these  columns  were  no  part 
of  the  building  itself,  but  were  manufactured  material  lying  on  the 
floor  of  the  machine  shop,  awaiting  removal.  There  is  nothing  to  in> 
dicate  that  these  might  not  have  been  moved  in  order  to  en&le  the 
proper  location  of  the  ladder. 

Plaintiff  also  sought  to  convince  the  jury  that  he  was  ignorant  of 
the  proper  method  of  approaching  the  shaft  in  order  to  place  tlie  belt 
over  the  pulley.  It  appeared  that  he  had  been  working  around  ma- 
chinery for  seven  years,  and  had  worked  in  defendants'  shop  for  a  year 
and  a  half  prior  to  the  date  of  his  injury,  bad  frequently  put  belts 
on  before,  Imd  safely  performed  the  operation  with  other  belts  eight 
times  on  the  preceding  day,  and  had  adjusted  this  same  belt  over 
the  same  pulley  about  three  weeks  before.  The  jury  were  not  justified 
in  finding  that  his  alleged  ignorance  excused  bis  culpable  carelessness, 
and  the  learned  trial  court  very  properly  told  it  that  defendants  were 
imder  no  duty  to  instmct  plaintiff  as  to  the  proper  method  of  putting 
on  die  bdt  It  may  be  that,  in  view  of  the  testimony  of  the  expert 
above  referred  to  and  in  accordance  with  the  provisions  of  the  act 
relating  to  employers'  liability,  it  was  the  duty  of  the  trial  court  to 
submit  the  question  of  plaintitt's  freedom  from  contributory  negligence 
to  the  jury.  But  a  verdict  based  upon  an  affirmative  finding  upon  that 
point  is  so  dearly  against  the  weight  of  the  evidence  that  it  shotdd  not 
be  permitted  to  stand. 

The  judgment  and  order  denying  a  motion  for  a  new  trial  should 
be  reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 

TENKS,  P.  J.,  and  HIRSCHBERG  and  CARR,  JJ.,  concur. 
Thomas,  J.,  concurs  upon  the  ground  that  the  only  issue  relating  to 
defendants'  negligence  is  that  the  coupling  was  too  near  the  puH^. 


CROCKER  V.  MULLIGAN. 
(Supreme  Court,  Appellate  Division,  Second  Department   January  10,  1913.) 

Dbbobnt  and  Distribution  (§  47*> — Efi'ect  of  Will — PBETEBMrrTtD  Child. 
Decedwt  Estate  Law  (Cotisol.  Laws  1909,  c.  13)  i  26,  provides  tliat 
whenever  a  testator  lias  a  child  born  after  tlie  nmVliig     hte  laat  will, 

and  dies  leaving  such  child  neither  provided  for  nor  mentioned  in  the 

will,  such  child  shall  succefMi  to  the  same  part  of  his  estate  as  would 
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have  descondt  d  to  him.  A  will  giving  the  residue  of  testator's  estate  to 
his  wUe  neither  mentlon«id  any  of  their  children  nor  gave  any  part  of 
fhe  estate  to  tliem  becauM  of  his  pronotinoed  confideiiee  that  the  wlfo 
would  provide  for  theni.  At  the  timt^  of  executing;  the  will,  the  testator 
had  three  daughters  living,  and  prior  to  hin  death  another  daughter  was 
bora.  Eeldf  that  the  will  teteneA  only  to  the  children  then  lining,  and 
that  the  after-born  daughter  took  one-fourth  of  the  estate. 

[Ed.  Note. — For  other  cases,  see  Descent  and  Distribution,  Cent.  Dig. 

{i§  120-130;   Dec.  Dig.  §  47.»1 

Action  by  Carrie  W.  Crocker  against  Ralph  R.  Mulligan.  Submis- 
sion of  controversy  on  agreed  statement  of  facts.  Judgment  for  de- 
fendant. 

Argued  before  J£NKS»  P.  J.,  and  THOMAS,  CAKH,  WOOD- 
WARD, and  RICH,  JJ. 

Alfred  R.  Bunnell,  of  New  York  Gty,  for  plaintiff, 
Thomas  M.  Smith,  of  Yonkers,  for  defendant 

THOMAS,  J.  The  question  is  whether  a  child  is  in  any  way  men- 
tioned in  a  will  made  before  its  birth.   The  second  paragraph  is: 

"All  the  rest,  residue  and  reraaluder  of  my  estate,  both  real  and  personal 
of  every  kind  and  nature,  I  give,  devise  and  beijueath  to  my  beloved  wlfe^ 
Carrie  W.  Crucker.  I  have  not  meutlonetl  any  of  our  children  or  given  to 
tbeni,  any  portion  of  luy  estate,  for  the  reason  that  I  have  the  fullest  confi- 
dence In  my  wife,  that  she  will,  out  of  the  estate  hereby  given  to  her,  pro- 
vide for  our  said  cbiidren,  supplying  their  need  so  far  as  in  her  power  lies." 

At  the  date  of  execution  of  the  will,  September  16, 19(H,  the  testator 
had  three  living  daughters,  and  another  daughter  was  born  in  March, 
1906,  prior  to  testator's  death  in  February,  1911.  The  defendant  in 
a  contract  to  i)urchase  land  devised  refuses  to  take  title  upon  the 
ground  that  the  last  born  takes  one-fourth  of  the  same  under  the  stat- 
ute. Section  26,  Decedent  Estate  Law  (Consol.  Laws  1909,  c  13). 
The  testator  in  the  gift  to  his  wife  states  that  he  has  "not  mentioned 
any  of  our  children,  or  given  to  them,  any  portion  of  my  estate,"  and 
the  reason  assigned  for  the  omission  is  his  confidence  that  his  wife 
will  out  of  the  estate  given  her  "provide  for  our  said  children,  sup- 
plying their  need."  The  '"said  children"  are  those  earlier  described. 
When  he  said  that  he  liad  '  not  mentioned  any  of  our  children,"  he 
meant  that  he  had  not  mentioned  any  one  of  the  children  then  pos- 
sessed by  his  wife  and  himself.  In  this  way  he  individualized  each 
child  as  a  living  person,  and  thereby  shows  that  in  his  mind  he  had 
considered  his  living  children  one  by  one,  and  concluded  that  their  in- 
terests and  necessities,  joint  or  several,  did  not  require  that  he  should 
make  any  reference  to  them,  or  give  to  them  anything.  The  word 
*'them"  refers  to  the  word  ''children,"  and  that  word  dcmned  the  class 
whereof  "any  one"  defined  the  number.  When  he  said,  "I  have  not 
mentioned  any  of  our  children,"  he  could  not  be  deemed  to  have  said, 
"I  have  not  mentioned  any  one  of  our  children  unpossessed  in  prae- 
scnti  and  procreable  in  futuro."  Each  child  in  his  mind  was  capable 
of  being  mentioned  by  name,  and  he  thought  of  each  one,  and  then 
confided  the  group  to  the  affection  and  wisdom  of  his  wife.  En- 
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j^Tossed  by  consideration  of  those  who  were  realities  in  his  solicitude, 
lie  forgot  the  possibilities  of  the  future.  Of  course,  if  he  had  men- 
tally forecast  tiie  Mefinite  issue  of  his  marriage,  he  would  have  pro- 
vided for  such  unknown  children  nothing  beyond  committing  them 
to  the  care  of  his  wife.  So  that  the  statute  works  out  this — the  living 
objects  of  his  love  take  nothing;  the  child,  unborn,  unconsidered,  takes 
one  quarter  of  the  estate  although,  if  considered  then  whether  born  or 
not,  she  would  have  received  nothing.  For  it  is  beyond  reason  that  the 
father  would  have  denied  a  gift  to  any  one  of  his  three  daughters  and 
given  something  to  issue  that  might  be  bom. 

The  defendant  should  have  judgment  that  Willette  A.  Crcx  ker  has 
title  in  fee  to  an  undivided  one-fourth  interest  in  the  land  as  if  her 
father  had  died  intestate,  and  that  the  plaintiff  cannot  convey  the  same. 
All  concur. 


LDCLUSB  V.  FIBIJ>. 
(Snprane  Goort,  Appellate  Dlvlsioik,  Second  Dopartmait  Januaiy  10^  IftlS.) 

BaoxBts  d  88*)-— AonoN  warn  GoioaaBioii— Jusr  QunmoH. 

Id  an  action  for  a  renl  estate  broker's  commission  for  procuring  a  pur- 
diaser,  a  question  of  defendant's  good  faith  in  canceling  the  broker's 
authority  to  sell  just  before  tlie  sale  waa  effected  tluoagh  another  broker 

to  a  purchaser  pnxlnoed  by  plnlntiff  held,  under  tbe  evidence,  for  the  Jury. 

TEd.  Note.— For  other  cases,  see  Brokers,  Gent  Dig.  U  121-180;  Dec 
Dig.  §  88.*1 

Appeal  from  Trial  Term,  Suffolk  County. 

Action  by  Milton  L'Ecluse  against  Richard  C.  Field.  From  an  or- 
der settine  aside  a  verdict  for  plaintiff,  and  granting  a  new  trial,  he 
appeals.  Reversed,  and  verdict  reinstated. 

Argued  before  HIRSCUBERG.  BURR,  THOMAS*  CARR,  and 

RICH,  JJ. 

Willard  N.  Baylis,  of  Xew  York  City  (Frederick  H.  Sanborn,  of 
New  York  City,  on  the  brief  i,  for  appellant. 

Edward  P.  Lyon,  of  Mew  York  City  (Percival  C.  Smith,  of  New 
York  City,  on  tfie  brief),  for  respondent 

HIRSCHBERG,  J.  The  appeal  is  from  an  order  setting  aside  the 
verdict  of  a  jury  rendered  in  the  plaintifT's  favor.  The  action  was  in- 
stituted to  recover  broker's  commissions  alleged  to  have  been  earned 
by  the  plaintiff  's  assignor,  a  corporation  of  which  the  plaintiff  was  an 
officer,  m  connectloii  with  the  sale  of  real  estate  owned  b3r  the  defend- 
ant on  Long  Island.  Evidence  was  adduced  from  which  the  jury 
would  have  been  warranted  in  finding  the  following  facts:  The 
plaintiff  had  a  client,  a  Mrs.  Palmer,  who  was  desirous  of  purchasing 
a  home,  and  to  whom  on  behalf  of  his  corporation  he  showed  the  de- 
fendant's place,  Mrs.  Palmer  stated  that  she  was  much  pleased  with 
the  property,  and  offered  to  pay  $75,000  for  it.  Plaintiff  communi- 
cated this  offer  to  the  defendant,  who  refused  it,  but  authorized  the 
pkiintiff  to  put  the  property  on  the  corporation's  books  for  sale  at 
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§87,SOO.  Thereupon  the  plaintiff  disclosed  the  name  of  his  client  to 
tVve  defendant  because  he  thought  he  could  trust  the  defendant,  who 
was  an  old  friend  of  his.  Suteequently  plaintiff  succeeded  in  getting 
Mrs.  Palmer  to  offer  $80,000,  which  ofter  was  also  refused  by  the 
defendant.  Finally,  after  considerable  lal)or  by  the  plaintiff,  Mrs. 
Palmer,  on  May  6,  1910,  told  him  that  she  realized  that  she  must  pay 
.S87,500  to  get  the  property;  that  she  would  see  her  adviser,  a  Mr. 
livin^ton,  in  a  few  days  upon  his  return  from  Atlantic  City;  and 
that,  if  he  did  not  object,  she  believed  that  she  would  take  the  prop- 
erty at  $87,500.  On  May  9th  the  defendant  telephoned  the  plaintiff 
and  inquired  about  the  situation,  and  was  then  informed  that  Mrs. 
Palmer  would  purchase  the  property  when  Mr.  Livingston  returned; 
his  return  being  expected  the  following  day.  On  the  10th  of  May 
defendant  sent  plaintiff's  assignor  a  letter,  stating  that,  as  it  had  been 
unable  to  sell  the  property,  he  would  occupy  it  during  the  summer,  and 
wished  it  withdrawn  from  the  market.  On  the  11th  of  i\Tay  the  de- 
fendant authorized  another  broker,  named  Medbury,  who  also  had 
been  acting  for  Mrs.  Palmer,  to  sell  the  property,  giving  him  until  the 
following  day  to  effect  the  sale.  On  the  12th  of  May  Mrs.  Palmer 
bought  tne  propert}^  from  Medbury,  who,  she  was  informed,  was  the 
only  broker  authorized  to  offer  it  for  sale.  The  price  mentioned  in 
the  contract  of  sale  was  $90,000.  Mrs.  Palmer,  however,  paid  only 
$87,500  for  the  property.  The  explanation  olYered  on  behalf  of  the 
defendant  for  this  discrepancy  is  that  Medbury  gave  Mrs.  Palmer 
$2,500  from  his  commission  of  5  per  cent.,  and  that  the  defendant  re- 
ceived $85,500,  after  deducting  the  balance  of  Medbury's  alleged 
commission,  whereas,  if  plaintiff's  assi'jnor  had  sold  the  property  for 
$87,500,  defendant  would,  after  deductinj^  it>  commission  of  21/2  per 
cent.,  have  received  only  $85,312.50.  The  difference  of  $287.50  in 
the  transaction  seems  to  be  claimed  by  the  respondent  as  the  real  rea- 
son for  transferring  the  matter  to  Medbury,  although  the  respondent's 
letter  stated  that  he  had  decided  to  withdraw  the  property  from  the 
market  and  reside  there  durinn-  the  summer.  On  the  other  hand,  the 
plaintiff  claimed  that  the  sum  of  $90,000  was  inserted  in  the  contract 
of  sale  as  a  "blind,"  the  better  to  effectuate  the  defendant's  scheme  to 
fraudulently  deprive  the  plaintiff's  assignor  of  its  commissions  on  the 
eve  of  the  successful  termination  of  its  efforts  to  induce  Biirs.  Pahner 
to  purchase  at  the  defendant's  figures. 

I  think  the  determination  of  defendant's  good  faith  in  canceling  the 
authority  of  plaintitl's  assignor  and  almost  immediately  thereafter 
selling  through  Medbury  to  Mrs.  Palmer  was,  on  the  conflicting  evi- 
dence in  the  case,  a  question  of  fact  for  the  jury,  and  that  their  ver- 
•dict  should  not  have  been  disturbed.  In  its  opinion  setting:  aside  tiie 
verdict  the  learned  Special  Term  cited  the  cases  of  Willard  v.  Fergu- 
son, 125  App.  Div.  868,  872,  110  N.  Y.  Supp.  909,  Cole  v.  Kosch, 
116  App.  Div.  715,  102  N.  Y.  Supp.  14,  and  Gardner  v.  Pierce,  131 
App.  Div.  606,  116  N.  Y.  Supp.  155.  The  facts  in  those  cases  differ 
essentially  from  those  herein  presented.  In  Willard  v.  Ferguson,  su- 
pra, the  broker  did  not  introduce  the  purchaser  to  the  seller,  and  was 
not  employed  by  the  seller  to  ne;:^otiate  the  sale.  In  Cole  v.  Kosch, 
supra,  the  court  merely  held  that  the  listing  of  the  property  by  the 
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owner,  with  one  broker,  did  not  preclude  him  from  offering  it  for  sale 
through  another.  In  Gardner  v.  Tierce,  supra,  the  court  restated  the 
weU-settled  rule  that  a  real  estate  broker's  commissions  are  not  earn- 
ed until  the  broker  brings  the  minds  of  the  parties  to  an  agreement 
for  a  sale  upon  definite  terms.  There  it  was  held  that  an  offer  of  $35,- 
OCX),  unaccepted,  did  not  preclude  the  vendor  from  subsequently  sell- 
ing his  property  for  $75,000  to  another  broker.  There  was  no  fraud 
in  the  case,  nor  any  evidence  upon  which  a  finding  of  fraud  could  have 
been  based. 

On  the  facts  in  the  case  at  bar,  the  jury  might  have  found  that  the 
withdrawal  of  the  property  from  plaintiff's  assignor,  followed  by  its 
almost  immediate  sale  to  the  same  client  produced  by  plaintiff's  as- 
signor and  on  the  original  terms  of  sale,  was  merely  a  dishonorable 
device,  designed  to  deprive  the  plaintiflfs  assignor  of  its  commission, 
or,  as  was  well  expressed  by  Judge  Pryor  in  the  former  New  York 
Court  of  Common  Pleas  in  Ames  v.  ^Ic^^'llly,  6  Misc.  Rep.  93,  95, 
26  N.  Y.  Supp.  7,  8,  they  might  have  found  "that  the  pretended  with- 
drawal of  the  property,  and  the  subsequent  sale  to  the  very  purchaser 
produced  by  pUintiflfs  and  on  substantially  the  terms  proposed  throti^h 
them,  were  nothing  more  than  an  expedient  for  cheating  fhem  of  their 
commission." 

In  any  view  which  can  reasonably  be  taken  of  the  case,  it  would 
seem  that  the  issue  of  good  faith  on  the  part  of  the  defendant  was  one 
of  fact  for  the  jury,  and  not  of  law  for  the  court. 

The  order  should  be  reversed,  with  costs,  and  the  verdict  of  the 
juiy  reinstated,  with  costs.  All  concur. 


SUMETSCR  T.  JOHN  WANAHAKBB,  NEW  YORK.  Ine. 

(Supreme  Court,  Appellate  DlvUdon,  Second  Department  January  10.  1913.) 

1.  CaiBTTOa  (I  280*) — Elbvatoeb  ih  BusiNias  BmLDiNos— Ddtt  of  Owners 
— Invitkks. 

An  owner  or  occupier  of  a  retail  atore  building,  nmlntninlng  an  olovn- 
tor  derelii  for  the  use  of  cnstomers,  is  not  an  Insurer  of  the  safety 
thereof,  hut  Is  only  rcxjulred  to  exercise  reasonable  care  in  the  cbaractW 
of  the  appliances  provided,  and  in  their  maintenance  and  operation. 

[Ed.  Note.— For  other  cased,  aee  Carriers,  Cent  Dig.  Si  1085-1092. 
IQQS-UOe.  1109.  1117;  Dec.  Dig.  |  280.*] 

ti  CUwTBll  (I  293*) — ^Dangerous  Appliances — Elevatoes. 

Defendant  in  1907  employed  high-grade  elevator  manufacturers  of  wide 
mechanical  experience  to  Install  certain  elevators  In  a  store  building, 
under  a  contract  requiring  the  cars  to  sustain  loads  much  greater  ttum 
that  pln'e<l  upon  one  of  them  at  the  time  a  steel  strap  connecting  the 
cage  with  an  I-beam  broke,  on  April  '27,  1909,  causing  injury  to  plain- 
tiff, a  enstomer  of  the  store.  The  strap  hanger  was  an  appliance  in  com* 
mon  use.  thnu^h  thore  was  evidence  that  other  typos  of  stispeudin?  straps 
were  to  be  preferred.  The  elevators  were  accepted  after  having  been 
tested  by  an  inspector  of  the  department  of  buildings  in  the  borough  of 
Manhattan,  who  tostifled  that  he  examlninl  all  parts  of  it.  Including  the 
part  of  the  strap  that  broke,  and  reported  It  good.  The  same  Inspector 
esmodaed  the  snmc  elevator  on  ix  ltalf  of  tbe  City  March  25,  1900,  and 
pnmoiuiced  it  O.  K.,  and  It  had  alao  been  inspected  aa  to  conatmction. 

•fioreChar.eaawMeiaaiatopieaiOTiianlaDee.  AAflk  DIga.  1M7  to  data^  4  Rep'r  latf  ties 
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design,  Bise,  and  strengtb  by  inspectors  of  an  insurance  company  prior 
to  the  acddfint  In  October  preceding  the  accident  drfendant  requested 

tlic  manufacturer  to  send  its  most  expert  and  practical  man  to  Inspect 
Uie  ele\'ator  system,  which  was  done,  and  a  report  given  that  it  was 
**all  right"  Held,  that  the  breaking  of  the  band  under  sndi  ctrcnm* 
stauccs  could  not  have  been  reasonably  anticipated  by  an  ordinarily  pm- 
dent  person,  and  that  defendant  was  not  negligent. 

LEd.  Note.— For  otber  cases,  see  Carriers,  Cent  Dig.  f  1188;  Dec.  Dig: 
I  293.*] 

Hincbberg  and  Rlcb,  JJ^  dlsaentlngi 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Matilda  Rumetsch  against  John  Wanamaker,  New  York, 

Incorporated.  From  a  judgment  for  plaintiff,  and  from  an  order  de- 
nying defendant's  motion  for  a  new  trial,  it  appeals.  Reversed,  and 

new  trial  granted. 

Argued  before  JENKS.  P.  J.,  and  HIRSCHBERG.  BURR, 
WOODWARD,  and  RICH,  JJ. 

Frank  V.  Johnson,  of  New  York  City  (Herrick  C.  Allen,  of  New 
York  City,  on  the  brief),  for  appellant. 

Herbert  C.  Smyth,  of  New  York  City  (James  B.  Mackie,  of  New 
York  City,  on  the  hntf),  for  respondent 

BURR,  J.  On  April  27,  1909,  defendant  conducted  a  department 
»  store  for  the  sale  of  merchandise  in  the  borough  of  Manhattan  and 
city  of  New  York.  For  the  convenience  of  its  patrons,  it  maintained 
and  operated  several  passenger  elevators  running  from  the  basement 
to  the  upper  floor  of  the  building.  On  the  date  named,  plaintiff,  a 
customer,  entered  the  car  of  one  of  these  elevators  at  the  third  floor, 
to  be  carried  to  the  main  tioor.  At  some  point  between  the  place  of 
entry  and  the  basement  the  car  began  to  suddenly  and  rapidly  descend, 
finally  striking  with  great  violence  upon  the  bumpers  at  the  bottom 
of  Uie  shaft.  In  consequence  thereof  plaintiff  was  thrown  down  and 
sustained  serious  injuries,  for  which  she  has  recovered  a  verdict,  and 
from  the  judgment  entered  thereon,  and  from  an  order  deujring  a 
motion  for  a  new  trial,  this  appeal  comes. 

The  elevator  car  was  suspended  from  two  steel  I-beams  by  means 
of  two  steel  supports  or  straps  which  were  about  four  feet  fn-Iength« 
The  upper  portion  of  the  Strap  was  in  a  vertical  position  above  the 
lower  flange  of  the  I-beam,  and  was  bolted  to  the  web.  About  mid- 
way of  the  strap,  and  where  it  came  in  contact  with  the  flange,  there 
was  a  rii^ht-angle  bend  called  a  "heel."  The  strap  continued  in  a  hori- 
zontal direction  to  a  point  above  the  extreme  edge  or  nose  of  the 
flange,  where  there  was  another  right-angle  bend,  and  the  strap  was 
again  continued  in  a  vertical  direction  until  it  met  a  cross-beam,  to 
which  it  was  fastened  by  bolts  and  nuts.  There  was  a  space  between 
the  horizontal  part  of  the  strap  and  the  flange,  starting  from  the  heel 
of  the  strap  and  extending  to  the  nose  of  the  flange,  owin^  to  a  curve 
in  the  latter.  There  is  a  conflict  of  evidence  as  to  the  width  of  this 
space,  but  there  is  some  testimony  that,  starting  from  the  heel,  it  grad- 
ually increased  until,  at  the  p^int  where  the  <connd  ri*;ht-angle  bend 
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occurred,  it  was  from  one-eighth  to  three-sixteenths  of  an  inch  in 
width.  The  strap,  in  passing  over  this  point,  did  not  touch  the  edge 
of  the  flange,  and  was  there  unsupported.  After  tlic  accident  it  ap- 
peared that  the  cause  of  the  fall  of  this  elevator  car  was  the  break- 
ing of  each  of  these  straps  at  the  point  called  the  hed.  There  was 
evidence  to  the  effect  that  the  operation  of  an  elevator,  hung  upon 
straps  as  above  described,  produced  a  slight  vibration  at  the  point 
where  the  strap  turned  over  the  nose  of  the  flange,  and  that  this  had 
an  cticct  upon  the  metal,  sometimes  termed  "crystallization"  and  some- 
times "fatigue  of  the  metal.**  In  consequence  thereof,  in  time  the 
tensile  strength  of  the  metal  deteriorated. 

There  was  also  evidence  from  which  the  jury  might  have  found 
that  there  was  in  common  use  at  this  time,  upon  elevators  employed 
for  similar  purposes,  other  types  of  suspending  straps,  in  which  the 
bends  were  not  at  right  angles  but  in  an  oblique  direction,  and  in 
which  the  strap  was  attached  to  the  I-beam,  both  at  the  web  and  at  the 
outer  edge  of  the  flange.  One  of  these  types  of  strap  was  described 
as  the  "O.  G."  bend.  Experts  testified  that  the  advantage  of  this  type 
of  strap  lay  in  the  fact  that  it  avoided  the  vibration  above  referred 
to.  In  the  words  of  one  of  plaintiff's  experts,  the  object  attained  was 
"to  avoid  getting  or  putting  a  leverage  strain  on  the  strap.  In  making 
a  right  angle  your  weight  multiplies  by  leverage.  In  making  it  ol? 
lique  you  have  a  straight  tensile  pull."  One  of  the  experts  called  for 
defendant,  while  not  necessarily  condemning  the  type  of  strap  here 
employed,  testified  that : 

"In  order  to  do  the  work  that  this  strap  was  required  to  do,  It  ought  to 
have  been  a  larger  strai),  or  else  of  a  different  siiape,  and  that  it  nerer  liad 
tlie  original  strength  wlilclx  it  ouglit  to  bave  haA  for  that  idaee." 

He  testified  that  a  strap  of  the  size  used  could  be  safely  depended 

upon  to  carry  for  an  indefinite  period  about  1,440  pounds.  The  con- 
tract made  by  defendant  for  the  construction  of  the  elevators  called 
for  an  elevator  capable  of  sustaining  a  greater  strain  than  this,  and 
the  load  placed  upon  it  by  defendant  exceeded  it.  While  such  a  strap 
might  for  a  time  successfully  endure  the  strain  put  upon  it,  constant 
repetition  thereof  would  cause  it  to  break. 

The  crucial  question  in  this  case,  therefore,  is :  Was  the  defendant 
responsible  for  the  installation  and  use  of  the  straps  here  employed? 
There  was  some  evidence  on  the  part  of  plaintiff  that  there  was  a  de- 
fect in  the  safety  appliances,  by  reason  of  which  the  faJl  of  the  ele- 
vator was  not  checked,  and  also  that  prior  to  the  date  of  the  accident 
a  crack  appeared  in  the  heel  of  one  of  the  straps,  which  indicated  a 
dangerous  condition,  and  which  might  have  been  discovered  through 
careful  inspection.  Each  of  these  grounds  of  liability  was,  with  the 
consent  of  plaintiff,  withdrawn  from  the  consideration  of  the  jury, 
and  defendant's  liability,  if  any  exists,  must  arise  from  negligence 
in  the  original  installation  and  subsequent  use.  It  appeared,  without 
substantial  dispute,  that  the  mechanism  which  in  this  instance  proved 
insufficient  was  installed  in  the  year  1907,  and  accepted  by  defendant 
in  October  of  tliat  year,  pursuant  to  a  contract  with  the  Otis  Elevator 
Company.  It  was  conceded  that  this  was  a  concern  of  high  reputa- 
tion in  the  manufacture,  construction,  and  Installation  of  elevators. 
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ranking  among  the  foremost  in  the  country.  As  we  have  pointed  out, 
the  contract  called  for  an  elevator  capable  of  carrying  a  working  load 
much  greater  than  that  imposed  upon  it  at  the  date  of  the  accident, 

or,  so  tar  as  the  evidence  discloses,  at  any  previous  time.  After  the 
work  was  completed,  and  delivered  to  defendant  by  the  contractors 
as  a  compliance  with  the  contract,  tlie  elevator  was  tested  by  an  in- 
spector in  the  employ  of  the  department  of  buildings  in  the  borough 
of  .Manhattan,  who  testified  that  he  examined  all  parts  of  it,  including 
the  "heel-hitch"  and  supports  ;  that  he  did  not  report  ''anything  as  be- 
ing imperfect  or  wrong  and  defective  with  respect  to  that  machinery 
and  mechanism,  or  the  supports  or  straps,  or  anything  of  that  kind. ' 
On  the  contrary,  he  says,  "1  reported  it  good."  The  same  inspector 
examined  the  same  elevator  in  behalf  of  the  dty  on  March  25,  1909, 
less  than  one  month  before  the  accident,  and  then  pronounced  it  **C), 
K."  Defendant  also  made  an  agreement  with  an  accident  insurance 
company,  having  a  skilled  corps  of  inspectors,  to  have  this  elevator 
regularly  inspected  every  three  months.  This  was  done,  and  on  no 
occasion  was  attention  called  by  any  of  the  inspectors,  either  of  the 
Otis  Elevator  Company,  the  city,  or  the  insurance  company,  to  any 
fault  or  defect  in  the  condition  of  the  straps  in  question,  either  as  to 
their  constrnction,  design,  size,  or  strength.  In  October  preceding 
the  accident,  in  anticipation  of  the  holiday  trade,  defendant,  through 
one  of  its  employes,  cotmuunicated  with  the  Otis  Elevator  Company, 
and  requested  it  to  send  the  most  expert  and  practical  man  in  its  em- 
ploy to  make  a  general  inspection  of  every  part  of  the  cars  and  ma- 
.chinerj'  of  every  elevator  system,  to  see  if  they  were  in  good  condition. 
This  was  done,  and  not  only  was  no  fault  or  criticism  made  upon  this 
elevator,  so  far  as  the  straps  were  concerned,  but  the  Otis  Elevator 
Company  gave  defendant  "a  dean,  clear  bill  of  health  on  all  condi- 
tions as  to  any  mechanical  trouble  with  the  elevator  system."  It  re- 
ported everything  "all  right."  In  addition  to  this,  it  appeared  that 
the  elevator  was  at  all  times  under  the  watchful  care  of  competent 
mechanics  employed  by  defendant,  whose  duty  it  was  to  watch  for  any 
defects  which  might  arise  from  wear  and  tear.  Inasmuch  as  plaintiff 
withdrew  her  contention  that  there  was  anything  in  the  appearance  of 
the  mechanism  prior  to  the  accident  which  would  indicate  dangerous 
defects  by  reason  of  use.  the  sufficiency  of  their  inspection  in  these 
respects  may  not  be  questioned. 

[  1  ]  The  duty  imposed  upon  owners  or  occupants  of  buildings  where 
elevators  are  furnished  for  the  use  of  persons  lawfully  therein  is  that 
of  reasonable  care  in  the  character  of  the  appliances  provided,  and  in 
the  niaintenance  and  operation  of  the  same.  Griffen  v.  "Manice,  166 
N.  Y.  188.  59  N.  E.^925,  52  L.  R.  A.  922.  82  Am.  St.  Rep.  630;  s.  c. 
74  App.  Div.  371,  77  N.  Y.  vSupp.  626;  Grifhahn  v.  Krcizer.  62  App. 
Div.  413,  416,  70  N.  Y.  Supp.  973,  affirmed  171  N.  Y.  661,  64  N. 
E.  1121. 

[2]  Upon  the  evidence  here  presented,  defendant  invoked  the  ap- 
plication of  the  rule  that,  if  the  strap  brrtke  because  of  a  defect  in 
the  original  construction  thereof  (and  plaintiff  does  not  contend  that 
there  is  any  other  cause  therefor  shown),  so  far  as  such  original  con- 
struction is  concerned,  it  had  a  right  to  rely  upon  the  superior  skill 
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and  knowledge  of  the  constructors,  if  they  were  a  6rm  of  high  reputa- 
tion for  skill  and  ability,  as  is  concededly  the  case  here.  Devlin  v. 
Smith.  89  N.  Y.  470.  42  Am.  Rep.  311;  Carlson  v.  Phoenix  Bridge 
Co.,  132  N.  Y.  273,  30  N.  E.  750;  Burke  v.  Ireland,  166  N.  Y.  305, 
59  N.  E.  914;  Kahner  v.  Otis  Elevator  Co.,  96  App.  Div.  169,  89  N. 
Y.  Supp.  185,  affirmed  183  N.  Y.  512,  76  N.  E.  1097;  Cochran  v. 
Sess,  168  N.  Y.  372,  61  N.  E.  639;  Ahramovitf  v.  Tenter,  144  App. 
Div.  172,  128  N.  Y.  Supp.  951.  Conceding  the  correctness  of  the  gen- 
eral rule,  plaintiff  contends  that  the  facts  in  this  case  bring  it  within 
an  exception  thereto,  namely,  that  there  was  such  a  defect  in  the  work 
of  original  construction  that  reasonably  prudent  men  knew,  or  should 
have  known,  that  it  was  of  a  character  which  made  the  elevator  and 
its  appliances  a  menace  or  danger  to  human  life  or  safety.  Cochran 
V.  Sess,  supra.  We  think  that  the  evidence  fails  to  e^ablish  this. 
The  defect  alleged  is  that  either  a  strap  of  the  form  here  employed 
should  not  have  been  used  at  all,  or,  if  it  was,  that  the  weight  of 
the  steel  should  have  been  heavier,  so  as  to  avoid  the  consequences 
of  possible  vibration.  But  how  was  the  defendant  to  know  this?  Its 
officers  and  agents  were  merchants,  and  not  scientific  men.  They  were 
neither  engineers  nor  mechanics.  Its  business  was  of  a  commercial 
character  only.  It  does  not  appear  that  the  only  form  of  strap  then 
in  common  use  was  that  having  the  bend  described  as  the  O.  G.  bend. 
On  the  contrary,  it  appears  from  the  testimony  of  the  experts  called 
by  plaintiff,  either  upon  her  direct  case  or  in  rebuttal,  that  there  were 
several  different  types  of  strap  in  use  upon  some  of  the  largest  and 
presumably  best  constructed  buildings  in  the  borough  of  Manhattan, 
some  of  which  were  bent  very  nearly  at  right  angles  and  in  some  of 
which  there  was  a  space  between  the  horizontal  part  of  the  strap  and 
a  portion  of  the  flange.  It  does  not  appear  that  there  was  any  per- 
ceptible vibration  in  the  horizontal  part  of  the  strap  used  at  the  nose 
of  the  flange.  So  far  as  there  is  any  evidence  on  the  subject,  it  is  to 
the  contrary.  The  space  between  the  bent  portion  of  the  strap  and 
the  nose  of  the  flange,  variously  stated  to  be  from  one-eighth  to  three- 
sixteenths  of  an  inch  in  size,  was  hardly  of  a  character  to  attract  the 
attention  of  an  unscientific  man,  even  if  he  could  be  expected  to  know 
the  consecjuences  resulting  therefrom. 

But  it  may  be  urged  that  the  size  of  the  strap  is  something  which 
any  careful,  observant  man  could  perceive,  and  that  the  evidence 
is  that  it  should  have  been  of  greater  weight  and  thickness.  But  is 
the  ordinarily  prudent  man.  not  scientifically  trained,  to  be  chargeable 
with  negliG^ence  in  failing  to  know  the  tensile  strength  of  this  band  of 
steel,  in  the  face  of  testimony  by  plaintiff's  expert  to  the  effect  that 
"there  is  no  man  living  that  can  say  what  strain  it  would  take  to  break 
that  piece  of  iron"  (referring  to  a  strap  of  similar  construction  and 
manufacture  as  the  one  that  broke),  and  in  the  face  of  the  further 
testimony  that  by  actual  experiment  upon  six  other  straps  of  similar 
size  and  construction  the  breaking  load  varied  from  6,200  pounds 
to  32.000  pounds.  But  respondent  contends  that  this  defect  in  con- 
struction was  so  open  and  obvious  that  at  least  it  should  have  been 
apparent  to  defendant's  employes,  its  chief  engineers,  its  superintend- 
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ent  of  mechanical  construction,  and  the  engineer  whose  duty  it  was  to 
inspect  the  meclianical  part  of  these  elevators  twice  in  tvery  week, 
and  who  did  so,  and  for  their  failure  to  discern  this  defect  in  con- 
struction and  to  advise  its  remedy  defendant  is  responsible.  The  ap- 
plication of  such  a  rule  in  this  case  would  lead  to  this  result.  If  de 
fendant  had  taken  no  pains  to  exercise  constant  supervision  over  its 
elevator  systems,  it  could  have  safely  relied,  so  far  as  liability  for  neg- 
ligence arising  out  of  original  construction  is  concerned,  upon  the  fact 
that  the  elevator  was  constructed  and  furnished  to  it  by  a  competent 
and  skilled  contractor,  without  suggestion  or  interference  upon  its 
part.  But,  having  employed  mechanics  to  exnniine  as  to  depreciation 
by  wear  and  tear,  it  must  be  held  liable  for  insutiicicnt  inspection  by 
such  employes  in  respect  to  original  construction,  a  matter  about  which 
they  had  no  concern.  But,  suppose  that  these  mechanics  had  advised 
defendant  that  the  original  construction  was  dangerous,  must  it  at 
its  peril  accept  their  opinion  as  against  that  of  the  skilled  engineers 
of  the  contractor  who  had  pronounced  it  safe?  If  it  had  called  upon 
still  a  third  engineer  for  an  opinion  upon  a  subject  upon  which  it  had 
no  knowledge,  and  he  had  advised  that  the  appliance  was  safe  and 
efficient,  could  it  rely  upon  this,  or  must  it  seek  the  advice  of  a  fourth 
or  a  fifth  escpert?  And,  if  the  experts  differ,  who  is  to  decide  between 
them?  Must  defendant,  at  its  peril?  But  each  of  these  mechanics 
when  called  as  a  witness  testified,  as  did  also  the  inspectors  sent  in 
behalf  of  the  city  and  the  insurance  company,  that  he  carefully  ex- 
amined the  I-beanis,  straps,  and  bolts,  and  that  there  was  nothing  in 
the  form  or  construction  thereof  which  appeared  to  him  to  be  defective 
or  which  was  not  right  and  proper.  We  fail  to  find  any  evidence  on 
the  part  of  either  plaintiff  or  defendant  that  the  ordinary  layman,  or 
even  the  skilled  mechanic  who  was  not  a  mechanical  engineeer,  did 
or  could  be  expected  to  condemn  the  form  of  construction  employed, 
or  the  size  of  the  strap  used  as  one  openly  or  obviously  dangerous. 
The  learned  trial  justice  submitted  this  question  to  the  jury: 

"Was  tlmt  [referring  to  this  form  of  construction]  so  opoiily  and  obviously 
unfit  for  the  iiunK>se,  Incapable  of  suppovtlag  the  bunions  wliich  would  or- 
dinarily be  imposed  \i\>on  it,  that  the  owner  of  tho  IniiMint:.  the  defendUlt 
here,  sliouid  by  tlie  exercise  o£  reasonable  cure  asceiLaiu  that  fact?'* 

A  verdict  based  upon  an  aiHnnative  answer  to  that  question  is  with- 
out evidence  to  support  it. 

Resjwndent  contends  that  the  case  of  Stott  v.  Churchill,  15  Misc. 
Rep.  80,  36  N.  Y.  Supp.  476,  affirmed  without  opinion,  157  N.  Y. 
692,  51  N.  £.  1094,  is  a  conclusive  authority  in  support  of  the  con- 
tention that  while  the  rule  tfht  if  tbt  elevator  and  its  machinery  were 
built  by  reputable  manufacturers,  and  the  defendant  had  it  regularly 
inspected  by  cxj)cTts  in  that  business  and  promptly  executed  the  re- 
pairs and  changes  suggested  by  them,  it  performed  its  duty,  and  is  not 
liable  for  any  injury  caused  by  the  breaking  of  the  machinery,  may 
be  applicable  in  the  case  of  a  servant  against  master,  it  does  not  ap- 
ply in  the  case  of  a  guest  of  a  hotel  making  use  of  the  elevator  serv- 
ice, and  that  plaintiff  occupies  a  similar  relation  to  defendant.  If 
this  case  is  support  for  tlie  contention  that  the  highest  degree  of  care, 
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such  as  is  required  of  a  railroad  company  with  regard  to  its- tracks, 
cars,  and  appliances,  obtains  in  such  a  case  as  this,  as  distinguished 
from  the  rule  of  reasonable  care,  the  later  case  of  Griffen  v.  Manice. 
supra,  must  be  held  to  control.  But  in  that  case  fStott  v.  CiuirchiU, 
supra)  it  appeared  that  the  defect  which  caused  tlie  injury,  namely, 
the  corrosion  of  rods  in  the  cylinder  heads,  "was  palpaUe  to  any  one 
of  common  observation  and  intelligence  had  the  rods  been  examined 
at  the  place  where  it  existed,"  and  therefore  in  that  case  it  was  prop- 
erly left  to  the  jury  under  the  circumstances  to  determine  the  question 
of  prudence  and  care.  Defendant's  liability  does  not  turn  upon  the 
uestion  whether  the  jury  believed  the  experts  who  pronounced  the 
evice  inadequate,  but  upon  the  question  whether  it  was  culpably  neg- 
ligent in  supplying  the  same.  Rath  v.  Transit  Development  Co.,  150 
App.  Div.  750,  135  N.  Y.  Supp.  229.  To  hold  defendant  responsible 
under  the  circumstances  here  disclosed  would,  in  effect,  make  it  liable 
as  an  insurer,  rather  than  because  of  the  want  of  exercise  of.  reasona- 
ble care. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 

JENKS.  P.  J.,  and  WOODWARD,  concur.  HIRSCHBERG 
and  RICH,  JJ.,  dissent 


MACK  V.  WAN  A  MAKER  (tWO  cases). 

(Sopzeme  Court,  Appellate  Division,  Second  Department  January  10,  1918.) 
Appeal  from  Trial  Term,  Kings  County. 

Actions  by  Margaret  Mack  and  by  J.  Stewart  Mack  against  John 

Wanamaker.  From  a  judgment  for  plaintiff  in  each  case,  and  from 
orders  denying  defendant's  motions  for  a  new  trial,  he  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR, 
THOMAS,  and  CARR,  JJ. 

Frank  V.  Johnson,  of  New  York  City  (Herrick  C.  Allen,  of  New 
York  City,  on  the  brief),  for  appellant 
Robert  H.  Roy,  of  New  York  City,  for  respondents. 

BURR,  J.  The  main  question  in  the  above-entitled  actions  is  the 
same  that  has  been  considered  by  this  court  in  the  case  of  Rumetsch 
V.  Wanamaker,  139  N.  Y.  Supp.  385,  decided  herewith.  In  these 
cases,  as  in  that,  plaintiff  sought  to  establish  defendant's  negligence, 
based  not  only  upon  faults  of  original  construction  in  the  straps  sup- 
porting the  devator,  but  defects  in  the  mechanism  arisini^  from  the 
use  thereof,  which  careful  inspection  should  have  disclosed.  These 
alleged  defects  related  to  the  condition  of  the  safety  appliances  and 
of  the  straps  themselves.  With  regard  to  the  latter,  plaintiff  con- 
tended that  the  appearance  of  the  straps  subsequent  to  the  break  in- 
dicated the  previous  existence  of  a  very  slight  crack  at  the  point  of 
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iraclMre.  By  consent  of  plaintiff  the  failure  of  the  safety  devices  to 
wotVc,  as  a  ground  of  hability,  was  withdrawn  from  the  consideration 
of  the  jury.  If  there  was  any  competent  evidence  of  a  previously- 
existing  cradc  in  the  straps  or  either  of  them,  it  is  of  so  vague  a  char- 
acter, and  was  so  completely  overcome  by  the  testimony  on  the  part 
of  the  defendant,  that  a  verdict  based  Upon  an  afiirmative  finding 
thereon  cannot  be  permitted  to  stand. 

The  conclusion  which  we  have  reached  upon  the  main  question  ren- 
ders it  unnecessary  to  consider  the  exception  to  the  admission  of  opin- 
ion evidence,  to  the  effect  that  the  construction  of  the  strap  in  ques- 
tion was  unsafe,  or  to  the  refusal  of  the  court  to  charge  as  requested 
by  defendant's  counsel  with  respect  to  the  extent  to  which  defendant 
could  rely  upon  the  superior  knowled^^e  and  skill  of  the  elevator  oon- 
strnctors  without  being  chargeable  with  negligence  for  so  dfMng. 

Judgments  and  orders  reversed  and  new  trial  granted,  costs  to  abide 
the  event 

JENKS,  P.  J.,  and  THOMAS,  and  CARR.  JJ.,  concur.  HIRSCH- 
B£RG,  J.»  dissents.  * 


DUTCHER  WANAMAKKR. 
(Supreme  Court.  Appellate  Division.  Second  Department    January  10,  1913.) 
Appeal  from  Trial  Term,  Kins:s  County. 

Action  by  Rnobel  Dntcber  against  John  Wanamaker.    Judgment  for  plain- 
'   tiff,  and  defendant  appeals.  Beversed,  and  new  trial  granted. 

Frank  V.  Jotinson,  of  New  York  City,  for  appellant* 
Robert  U.  Roy,  of  Brooklyn,  for  resiwndenL 

PER  CURIAM.  Judgment  and  order  reversed,  nnd  now  trl.^1  (rranted,  costs 
to  abide  the  event,  upon  tbe  authority  of  Ruuietsch  v.  \\  aniininker.  130  N.  Y. 
Supp.  3S5,  and  Mack  v.  Wanamaker,  139  N.  Y.  Supp.  ai>l,  decided  herewith, 

.TENKS.  r  T  .  and  BURR,  THOMAS,  and  OARR,  JJ.,  cooeor.  HIRSCH- 

BEKQ,  J.,  dissents. 


PEOPLS  T.  DELAWARE  A  HUDSON  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department   Dcceml>er  30,  1912.) 
Appeal  from  Si)ecial  Term,  Albany  County. 

Action  by  tbe  Pc<)i)le  against  tbe  Delaware  &  Hudson  Company  tor 
an  injunction.  From  a  judgment  in  favor  of  tbe  plaintiti  entered 
after  a  trial  by  the  court  (75  Misc.  Rep.  322,  135  N.  Y.  Supp.  339), 
defendant  appeals.   Modified  and  affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELU)GG,  HOUGHTON, 
BETTS,  and  LYON,  JJ. 

Lewis  £.  Carr,  of  Albany,  for  appellant. 

Thonias  Carmody,  Atty.  Gen.  (Wilbcr  \V.  Chambers,  Deputy  Atty. 
Gen.,  of  Albany,  of  counsel),,  for  the  People. 
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PER  CURIAM.  Ordered  that  the  judgment  be  modlEed  to  read 
as  follows: 

Adjudged  that  the  plaintiffs,  the  People  of  the  State  of  New  York, 
have  judgment  that  the  defendant,  the  Delaware  &  Hudson  Company, 

be  and  hereby  is  perpetually  restrained  and  enjoined  from  continuing 
to  use  the  trestle  erected  by  it  across  Island  creek,  in  the  county  of 
Albany,  from  and  after  the  six  montlis  hereinafter  mentioned,  and 
is  perpetually  restrained  and  enjoined  from  continuing  to  encroach  upon 
the  bed  and  waters  of  said  creek;  and  defendant  is  required  and  di- 
rected to  remove  the  trestle  and  piles  driven  into  the  land  under  wa- 
ter underneath  it  within  the  bulkhead  lines  as  established  by  chapter 
689  of  the  Laws  of  1906  withm  six  months  after  service  upon  its  at- 
torney of  a  copy  of  this  judgment  with  notice  of  entry.  And  it 
is  further  adjudged  that  defendant  remove  and  take  away,  within 
six  months,  all  the  stone,  cinders,  and  other  substances  with  which 
defegdant  filled  in  the  land  under  water  of  said  creek  between  said 
bulkhead  lines.  And  it  is  further  adjudged  that  the  plaintiffs  recover 
of  the  defendant  the  sum  of  $125.91,  costs  of  this  action,  as  taxed  by 
the  clerk  of  this  court.  And  it  is  further  adjudged  that  the  defendant 
as  a  condition  of  being  required  to  remove  its  said  bridge  and  trestle 
and  the  piles  supporting  it  and  of  restoring  Island  creek  to  its  former 
depth  and  width  be  permitted  when  that  is  done  to  build  a  draw,  lift, 
or  suspension  bridge  at  the  place  of  the  present  bridge  which  will  not 
interfere  with  the  navigation  of  said  creek,  and  which  will  afford  nec- 
essary railroad  connection  to  Rensselaer  Island,  or,  at  its  election,  to 
build  a  bridge  supported  upon  piers  at  practically  the  place  of  the 
old  bridge,  which  shall  leave  an  open  clearance  over  the  thread  of  the 
stream  of  not  less  than  50  feet  in  width  and  at  least  2  feet  greater  in 
height  than  the  present  bridge,  and  that,  in  case  the  appellant  shall 
elect  to  build  a  bridge  other  than  a  drawbridge,  the  respondents  shall 
have  the  right  at  any  time,  should  the  reasonable  use  of  the  stream 
for  navigation  require,  to  apply  to  the  court  for  a  modification  of  the 
decree  entered  hereon  by  requiring  the  defendant,  its  successors  and 
assigns,  to  so  change  the  bridge  as  the  public  interests  may  seem  to 
demand.  And  it  is  further  adjudged  that,  in  the  event  the  defendant 
is  unable  to  comply  with  the  terms  of  this  judgment  within  the  six 
months  mentioned,  it  is  to  have  the  privilege  of  applying  to  the  court, 
upon  due  notice  to  the  Attorney  General,  for  an  extension  of  such 
time. 

And,  as  so  modified,  the  judgment  is  affirmed,  with  costs  to  respond- 
ents. All  concur,  except  BETTS,  J.,  dissenting  in  opinion. 

BETTS,  J.  (dissenting).  Island  creek,  in  the  county  of  Albany,  is  a 
navigable  stream,  having  its  source  and  mouth  in  the  Hudson  River. 
It  begins  in  the  southern  part  of  the  city  of  Albany,  run£  west  for 
a  short  distance,  and  then  runs  south  about  four  miles,  nearly  paralld 
to  the  Hudson,  to  which  it  then  returns.  The  case  has  to  do  with  the 
northern  part  of  Island  creek  shortly  after  it  leaves  the  Hudson.  It 
is  or  was  a  navigable  stream,  being  an  arm  oi  the  Hudson  River,  and 
the  tide  flows  and  ebbs  therein. 


Digitized  by  Google 


394 


138  NEW  YORK  SUPPUfiMENT 


(Sup.Ct. 


Plaintiff  brought  this  action,  alleging  sticfa  facts,  and  that  the  de- 
fendant had  milawfully  erected  varioits  encroachments  upon  the  bank 

and  in  the  bed  of  this  creek  upon  botii  the  north  and  west  sides,  and 
also  upon  the  east  side,  which  east  side  is  an  island  created  by  the 
tiowing  of  this  stream  upon  three  sides  of  it  and  the  Hudson  River 
upon  the  east  side.  It  was  alleged  that  such  action  of  the  defendant 
constituted  a  public  nuisance,  and  purprestures  and  obstructed  naviga- 
tion in  the  stream,  and  the  prayer  lor  relief  was  that  the  defendant 
be  perpetually  restrained  and  enjoined  from  continuing  to  encroadi 
upon  this  stream,  and  compelled  to  forthwith  remove  these  encroach- 
ments and  obstructions,  and  to  restore  the  stream  to  the  same  condi- 
tion in  which  it  was  prior  to  the  erection  of  them.  The  answer  was 
a  general  denial,  except  that  it  admitted  that  the  stream  was  a  naviga- 
ble one,  in  which  the  tide  ebbs  and  flows,  and  that  it  had  been  used 
from  time  immemorial  the  public  for  navigation.  No  affirmative 
defense  was  alleged,  nor  was  it  alleged  that  the  encroachments  and 
embankments  and  trestle  placed  in  the  stream  by  the  defendant  were 
erected  by  the  authority  of  the  state. 

The  case  came  on  for  trial  before  the  trial  court  without  a  jury. 
The  court  found  in  favor  of  the  plaintiff.  See  opinion,  75  Misc.  Rep. 
322,  135  N.  Y.  Supp.  339.  Judgment  was  entmd,  and  from  it  the 
defendant  appeab  to  this  court. 

It  appeared  upon  the  trial  that  originally  there  was  a  single  railroad 
track  laid  along  that  portion  of  the  west  shore  of  this  Island  creek  in 
question  here  by  the  Albany  &  Susquehanna  Railroad  Company.  This 
was  about  1871.  Subsequently  that  company  leased  the  railroad  prop- 
erty to  the  defendant.  One  or  both  of  these  railroad  companies  ac- 
quired some  real  estate  on  the  east  of  this  Island  creek  on  the  west 
shore  of  the  island.  A  long  time  ago  the  defendant  or  its  predecessor 
erected  a  trestle  work  and  bridge  on  piles  crossinp^  this  stream  at  an 
angle  of  45  degrees  from  the  mainland  to  this  island.  There  were 
some  iron  industries  on  the  island  at  that  time,  and  a  switch  or  branch 
of  the -railroad  was  laid  across  this  trestle  for  the  convenience  of  the 
railroad  in  serving  these  parties.  A  single  track  of  railroad  only  was 
placed  upon  this  bridge.  Matters  continued  this  way  for  some  time, 
when  the  defendant  took  down  this  trestlework,  sawing  oflF  the  piles 
on  which  it  was  erected  at  about  the  level  of  the  water  as  it  then  was 
at  low  tide  and  leaving  the  piles  then  sticking  up  without  pulling  them 
out  of  the  stream,  and  alongside  of  it  and  just  a  little  south  placed  in 
another  trestle,  and  constructed  a  bridge  at  about  the  same  angle  as 
the  first  one  was  constructed,  upon  which  it  [riaced  two  tracks.  It 
was  shown  that  these  piles  and  this  trestle  were  placed  in  such  a  way 
that  it  was  impossible  now,  and  had  been  for  some  time,  to  get  through 
there  with  a  rowboat  at  high  tide,  and  difficult  to  go  through  at  low 
tide.  Prior  to  the  erection  of  this  trestle  there  had  been  two  boats 
at  least,  one  by  the  name  of  "Maggie"  and  the  other  the  Coming," 
which  ran  on  and  in  this  Island  creek.  The  Maggie  was  from  55  to  60 
feet  long,  and  the  E.  Corning  was  somewhat  similar.  They  drew 
about  four  or  five  feet  of  water.  Above  the  place  where  the  conten- 
tion between  the  plaintiff  and  the  defendant  arises,  and  at  the  foot  of 


Digitized  by  Google 


Sup.  Ct) 


395 


Green  street,  in  the  city  of  Albany,  was  and  is  a  bridge  known  as  the 
Green  Street  bridge.  These  boats  would  run  up  and  down  through 
this  Island  creek,  down  as  far  as  The  Abbey,  which  was  a  hotel  and 

popular  resort  upon  the  west  bank,  which  has  been  there  for  a  long 
lime,  and  which  is  there  yet.  The  people  of  the  vicinity  when  they 
chose  rode  upon  the  Maggie  and  E.  Corning  for  pleasure  or  fishing 
or  for  any  purpose  that  they  desired.  Canal  boats  were  also  used  in 
this  creek  at  different  times  for  the  purpose  of  carr>'ing  away  cabbage 
and  other  produce  raised  upon  the  island.  This  stream  was  used  by 
various  small  crafts  such  as  rowboats  and  the  like,  and  the  people  of 
the  southern  section  of  the  city  of  Albany  and  that  vicinity  used  the 
stream  for  fishing  and  for  pleasure ;  in  fact,  the  action  apparently  was 
commenced  on  the  petition  of  quite  a  large  number  of  citizens  of  that 
vidni^  to  the  Commisskmers  of  the  Land  Office  addng  that  Uie  ob- 
structions placed  in  this  stream  by  the  defendant  be  removed. 

In  addition  to  placing  these  trestles  and  bridges  across  this  stream, 
the  defendant  filled  in  for  20  or  more  years  stone,  sand,  cinders,  dirt, 
and  other  materials  upon  the  bank  on  both  sides  from  this  trestle  and 
a  short  distance  south  of  it  north  to  nearly  or  quite  to  this  Green 
Street  bridge,  and  upon  the  land  so  created  as  fast  as  created  it  placed 
and  crated  other  railroad  tracks,  so  that  now  the  evidence  shows  that 
in  what  was  formerly  tiiis  creek  and  the  bank  of  the  creek  the  defend- 
ant has  several  railroad  tracks  in  constant  use  in  its  business  as  a 
railroad  company,  and  that  it  has  acquired  no  title  from  the  state  for 
the  said  user.  It  was  shown  that  many  years  ago  it  brought  many 
car  loads  of  large  stone,  marble,  or  granite  blocks  weighing  from  one 
to  three  tons,  and  dumped  them  down  this  bank,  and  placed  other 
material  on  top  of  them ;  in  fact,  photographs  were  submitted  on  the 
trial  of  men  wheelinj:^  cinders  and  filling  in  the  creek  which  it  was 
testified  to  was  done  during  the  progress  of  the  trial  by  the  defendant. 
The  plaintiff  brought  many  witnesses  to  testify  to  the  fact  of  the 
filling  in  and  the  encroachment  by  the  defendant  upon  this  stream 
upon  both  sides  of  it,  and  that  as  a  result  of  this  filling  in  of  the  stream 
it  became  onnavigable,  particularly  where  this  trestle  was,  and  at  low 
tide  some  witnesses  had  walked  through  it  unharmed,  where  before 
had  been  manv  feet  of  water.  It  was  shown  that  high  water  and  the 
tides  washed  through  this  stream  and  cleaned  it  out,  and  kept  it  clear, 
and  tliat  with  these  obstructions  the  tide  could  not  so  act,  as  there 
was  very  little  tide  there  now,  and  the  stream  was  gradually  shallowing 
frotn  the  defendant's  filling  it  up.  Not  one  word  of  testimony  in 
denial  of  these  acts  of  the  defendant  was  introduced  on  the  trial. 

The  plaintiff  produced  a  copy  of  the  original  map  that  was  filed 
when  the  Albany  &  Susquehanna  Railroad  was  built  showing  the  shore 
line  of  this  creek;  also  a  map  showing  the  amount  of  filling  in  of  the 
banks  of  the  stream  and  obstructing  tfie  same  that  had  been  done  by 
the  defendant  on  both  sides  of  the  stream.  This  filling  had  continued 
for  many  yem,  and  an  immense  quantity  of  material  had  been  thus 
dumped  in  this  stream.  In  the  meantime  the  manufacturinq-  plants 
upon  the  island  had  gradually  increased.  The  Standard  Oil  Company 
has  an  immense  plant  there,  as  has  the  Texas  Oil  Company,  and  tliere 
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are  f  otindries  there  doing  a  large  amount  of  business,  and  employing 
a  large  nuniber  of  men,  and  having  a  great  amount  of  business  for  the 
railroad  company.  Tliese  parties  have  no  other  railroad  track  which 
they  can  use  on  the  island,  and  there  is  no  way  for  them  to  get  to 
this  island  except  by  being  carried  across  this  creek  in  some  way. 

The  defendant  introduced  in  evidence  chapter  689  of  the  Laws  of 
1906,  which  is  entitled  "An  act  to  provide  for  the  improvement  of 
the  river  front  in  the  city  of  Albany."  Section  1  of  that  act  is  as 
follows : 

"Section  1.  The  bulkhead  line  of  the  westerlj'  shore  of  the  Hudson  River, 
the  Albany  Basin  and  Island  creek,  in  front  of  the  city  of  Albany  is  hereby 
fixed  and  established  according  to  a  map  made  by  the  dty  engineer  of  the 
city  of  Albany,  dated  May  twenty-second,  nineteen  hundred  and  three,  nnd 
on  hie  in  the  office  of  the  sui>eriuteudeDt  of  public  works  of  the  state  of  >iew 
York." 

It  will  be  seen  that  section  2  of  this  chapter  689.  Laws  of  1906. 
supra,  gives  authority  to  the  Commissioners  of  the  Land  Oftice  in  their 
discretion  to  grant,  release,  and  convey  by  letters  patent  to  the  owner 
of  any  land  and  wharfage  rights  upon  the  westerly  side  of  the  Hudson 
River  and  Albany  Basin,  all  the  right,  title,  and  interest  of  the  state 
of  New  York  of,  in.  and  to  the  land  under  water  in  front  of  or  ad- 
jacent to  the  land  of  such  owner  to  said  bulkhead,  and  Hves  no  such 
rights  to  landowners  on  the  westerly  shore  of  the  Island  creek. 

A  portion  only  of  this  Island  creek  is  in  the  city  of  Albany,  although 
the  line  of  the  city  of  Albany  and  the  adjoining  town  is  not  shown 
upon  the  map  submitted,  or  at  least  on  the  maps  left  with  me.  and  this 
statute  only  attempts  to  fix  the  bulkhead  line  in  the  city.  The  plain- 
tiflF  claims  no  map  of  the  kind  referred  to  in  the  statute  is  on  file  in 
the  office  of  the  superintendent  of  public  works,  or  has  ever  been 
there.  The  former  city  engineer  of  the  city  of  Albany  testifies  that 
he  took  such  a  map  and  left  it  there  for  filing,  but  he  did  not  know 
to  whom  it  was  given,  or  whether  it  was  in  fact  filed  or  not,  and  there 
is  nothing  there  to  show  that  it  was  ever  filed ;  no  index  nor  any  en- 
try of  any  kind  of  any  such  map  there.  This  defendant  claims  that  it 
w-as  entitled  to  fill  in  to  this  bulkhead  line  which  was  low-water  mark; 
that  is,  it  was  entitled  to  fill  in  from  high-water  mark  out  to  low-water 
mark.  The  plaintiff  claims  that  this  statute  gave  to  the  defendant  no 
right  to  fill  in  between  these  points  named  in  any  event ;  that  the  only 
right  that  could  be  claimed  under  this  act  would  be  for  an  adjacent 
landowner  to  fill  out  to  this  bulkhead  line  a  wharf  or  dock  for  the 
purpose  of  using  this  stream  for  the  purpose  of  navigation;  that  the 
defendant  had  no  idea  whatever  of  using  this  stream  for  the  purpose 
of  navigation;  that  what  it  was  trying  to  do  and  the  evidence  bears 
it  out  was  to  unlawfully  appropriate  all  this  land  belonging  to  the  state 
that  it  could  for  the  purpose  of  placing  its  railroad  tracks  thereon, 
and  adding  to  the  value  and  capacity  of  its  railroad,  and  I  think  this 
is  correct. 

The  defendant  farther  argues  that,  since  the  railroad  was  used  for 
a  public  purpose,  the  kind  of  public  purpose  for  which  it  filled  up 
this  stream  was  immaterial,  whether  for  navigation  or 'for  railroad 
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commerce,  but  I  do  not  tiiink  this  contention  is  sound.  The  defendant 
also  claims  that  the  state  should  not  be  pennitted  to  assert  this  right 
to  put  it  off  this  land  because  of  the  laches  of  the  people,  but  the 

decisions  are  uniform  that  no  rl^ht  can  thus  be  obtained  against  the 
state.  The  judg^nent  entered  upon  the  findings  provided  that  the  de- 
fendant should  within  six  months  after  the  close  of  the  trial  remove 
and  take  away  all  the  stones,  cinders,  and  other  substances  with  which 
it  filled  in  the  land  under  water  of  the  said  creek,  as  shown  on  the 
map  annexed  to  the  complaint,  so  that  the  shore  line  be  restored  to 
its  original  condition  as  shown  upon  the  dotted  lines  on  that  map, 
which  dotted  lines  were  the  original  shore  lines,  and  t^at  the  creek 
be  restored  within  said  six  months  to  the  same  condition  as  it  existed 
before  the  erection  of  the  said  bridge  and  trestle,  the  driving  of  the 
piles  in  the  land  under  water  and  the  filling  in  of  the  creek,  and  an 
injunction  was  granted  perpetually  restraining  the  defendant  from  con- 
tinuing to  use  the  trestle  from  a  period  six  months  after  service  upon 
its  attorney  of  a  copy  of  this  judgment  with  notice  of  entry,  and  then 
the  court  further — 

"adjudged  that  the  defendant,  as  a  condition  of  being  required  to  remove 
Its  said  bridge  and  trestle  and  the  piles  supporting  it,  and  of  restoring  Island 
creek  to  Its  former  depth  and  width,  be  permitted,  when  that  Is  done,  to  build 
a  draw,  lift,  or  suspension  bridge  at  the  place  of  the  present  bridge,  wMch 
will  not  Interfere  with  the  navigation  of  snch  creek  and  which  will  afford 
necessary  railroad  connection  to  Rensselaer  Island.  And  it  Is  further  ad- 
Judged  that,  in  the  event  the  defendant  is  unable  to  comply  with  the  terms  of 
thia  Jndgment  within  the  six  months  mentioned.  It  is  to  have  the  privilege  <tf 
applying  to  the  court  upon  due  oottoe  to  the  AtUmaer  General  for  an  exten> 
slou  of  such  time.** 

It  would  seem  that  this  provision  was  as  fair  to  the  defendant  as 
it  could  ask  or  claim  from  the  facts  proven  in  this  case.  It  was 
deliberately  attempting  to  absorb  the  lands  under  the  waters  of  this 
creek,  and  it  has  been  restrained  by  the  arm  of  the  law  from  so  doing, 
and  directed  to  restore  that  which  it  removed,  and  compelled  to  undo 
that  which  it  had  done»  and  then,  in  order  to  protect  its  transportation 
business  and  to  protect  the  people  on  the  island  who  had  built  up 
their  ])usiness  relying  on  railroad  service,  this  six  months  time  is 
given  for  the  erection  of  this  l)rid.i,^c  which  I  think  is  as  much  as  equity 
is  called  irnon  to  do  for  this  defendant. 

The  defend^t  also  tries  to  make  the  point  that  the  extent  of  the 
dirt  and  obstruction  which  it  is  required  to  take  out  is  not  sufficiently 
clearly  set  forth  in  the  findings  and  judgment  to  enable  it  to  act  in- 
telligently, and  it  i=;  fearful  that  it  may  be  compelled  to  remove  too 
much  dirt.  XaUirally  the  defendant  knows  what  it  placed  in  this 
stream  better  than  any  one  else  can  know  that  which  it  placed  therein. 
It  has  been  directed  to  remove  all  it  placed  there,  and  it  was  not 
shown  that  any  one  else  had  done  any  filling  in  along  these  shores.  If 
that  be  the  fact  here,  the  defendant  could  well  tell  when  it  came  to 
the  original  5;oi!.  as  can  any  person  tell  the  difference  between  the  nat- 
ural soil  anrl  the  filled  in  soil,  so  I  think  tiiat  objection  is  entitled  to 
no  weight  as  against  this  judgment. 
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There  may  be  some  doubt  as  to  whether  a  court  of  equity  could 

grant  permission  to  this  defendant  to  put  a  bridge  of  any  kind  over 
this  navigable  stream.  The  plaintifT,  however,  has  not  appealed  from 
that  part  of  the  judgment  and  Ft.  Plain  Bridge  Co.  v.  Smith,  30  N. 
Y.  44-63,  seems  to  be  sufficient  authority  for  that  proposition,  as 
the  state  is  not  objecting  to  that  provision  of  the  judgment 

Therefore  the  judgment  appealed  from  should  be  affirmed,  with 
costs. 


P00KBA8S  KAPLAN. 
(Sopteme  Ck>ttrt,  Appellate  Division,  Second  Department  January  17.  1013.) 

1.  Master  awo  Ssbtaivt  (|  121*)--lNjrRiE8  to  Sovawt— Danoebous  Ma- 

CUINERY — GUAIIDS — DlTY  TO  REI'LACE, 

Where  a  statutory  guard  bad  been  removed  from  a  circular  saw  l>y  an 
employ^  because  Its  preeence  wag  Impracticable  for  a  particular  kind  of 
work,  the  master  was  under  an  absolute  dnty  to  promptly  r^lace  tbe 

guard  on  the  finishing  of  the  work. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  ii 
2284S81;  Dec.  Dl«.  f  121.«] 

2.  Masteb  and  Sekvant  (|  126*)— Ihjcsxes  to  Scbvahv— Danoisoub  Ma- 

CBiNEBT — Guards. 

Where  a  statutory  guard  over  a  dreolnr  saw  bad  been  removed  by  a 
servant  without  tbe  direct  ion  or  knowledt:*'  of  the  superlntendcut  or  foro- 
man,  the  master  was  entitled  to  a  reasonable  tiuie  in  which  to  discover 
the  absence  of  the  guard  by  inspection,  and  cause  it  to  l>e  replaced,  be- 
fore be  would  be  liable  for  Injuries  resulting  from  its  absence. 

[Ed.  Note.— For  otber  cases,  see  Master  aod  Senrant,  Cent  Dig.  |  253: 
Dec.  Dig.  I  126.*] 

8.  Master  and  Servant  (|  125*  ) — Injuries  to  Servant — Dangerous  Ari'u- 

ANCES  -GUABDS — DUTY  TO  REPLACE — ^TlMB — INSTRUCTIONS. 

PlaintifT  received  Injuries  from  which  he  died  by  beinjr  struck  by  a 
piece  of  lumber  thrown  froju  u  circular  saw  from  which  a  statutory 
guard  had  been  removed  by  a  co^ploy^  without  the  knowle<3>:e  of  de- 
fendant's snporintendent  or  foreman  about  one-half  hour  before  the  acci- 
dent Held,  that  defendant  was  entitled  to  an  instruction  that  tbe  ab- 
sence of  tiie  goaid  for  one-half  hour  was  not  an  absence  for  sucb  length 
of  time  as  would  necessarily  charge  defendant  with  notice  that  the  guard 
was  not  being  used  on  the  machine,  so  as  to  charge  defendant  with  lia- 
bility for  failure  to  cause  tto  guard  to  be  replaced  wltbln  a  reasonable 
time. 

[Ed.  Note.— For  otber  cases,  see  Muster  and  Servant,  Gent  Dig.  243- 
251;  Dec:  Dig.  |  m*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Annie  Pockrass  against  Louis  Kaplan.  From  a  judgment 
for  plaintiff,  and  from  an  order  denying  defendant's  motion  for  a  new 
trial,  he  appeals.  Reversed,  and  new  trial  granted. 

Ar-iicd  Inforc  TENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

E.  Clyde  Sherwood,  of  New  York  City  (Joseph  F.  Murray,  of  Ne* 
York  Citv,  on  the  brief),  for  ajtpcllatit. 

Thomas  J.  O'Neill,  of  New  York  City  (L.  F.  Fisli,  of  New  York 
City,  on  the  brief),  for  respondent. 

•For  oihor  ca^ei  lee  taxoe  topic  &  S  kumbxb  Id  Dec.  a  Am.  Digs.  iWl  to  dat*.  a  Rep'r  Ind«sM 
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CARR,  J.  The  plaintiff  has  recovered  a  judgtncnt  against  the  de- 
fendant for  damages  resulting  from  the  death  of  her  decedent,  through 
the  alleged  negligence  of  the  defendant,  and  from  this  judgment  the 
defendant  appeals. 

There  is  but  little  dispute  as  to  the  main  facts  of  tlie  case,  and  the 
arguments  on  this  appeal  by  the  appellant  are  confined  principally  to 
questions  of  law.  On  March  24,  1910,  the  decedent,  Jacob  Pockrass, 
was  at  work  in  the  employment  of  the  defendant  in  a  cabinet-making 
shop  in  the  borough  of  Brooklyn.  While  so  at  work,  he  was  located 
some  18  or  20  feet  away  from  a  bench  on  which  was  being  operated 
a  circular  saw  that  protruded  for  several  inches  above  the  level  of  the 
bench.  This  saw  was  operated  by  steam,  and  Its  speed  was  about 
2,200  revolutions  a  minute.  Another  employe  of  the  defendant,  one 
Padone,  was  engaged  at  the  saw  bench,  ripping  a  plank  into  narrow 
strips.  \\'hile  so  engaged,  Padone  lifted  up  one  of  the  strips  which 
had  been  ripped  from  the  plank,  in  order  to  place  it  on  a  pile  of 
strips  near  by.  This  particular  strip  fell  from  his  hand,  and  struck 
the  top  of  the  revolving  saw.  The  speed  of  the  revolution  of  the  saw 
caused  it  to  be  hurled  in  the  air  with  great  force,  and  to  come  in 
contact  with  body  of  Pockrass,  causing  him  such  a  severe  injury  that 
he  was  thrown  from  his  feet,  and  died  in  a  few  minutes  thereafter. 

The  plaintiff  claimed  that  the  defendant  was  negligent  in  two  par- 
ticulars, either  or  both  of  which  caused  the  injury  to  the  decedent. 
One  of  these  claims  was  to  the  effect  that  Padone  was  a  physically 
incompetent  servant,  and  that  the  defendant  had  notice  of  such  in- 
competence, and  was  thereby  guilty  of  negligence  in  continuing  him 
in  his  employment.  The  other  claim  was  that  the  circular  saw  in  ques- 
tion was  not  properly  guarded  within  the  requirements  of  section  81 
of  the  Labor  Law,  and  that  through  the  failure  to  so  guard  said  saw 
the  strip  of  wood  in  question  was  permitted  to  come  in  contact  with 
its  top  as  it  revolved,  and  thus  to  receive  such  force  of  propulsioil 
as  to  cause  the  injury  and  death  of  Pockrass.  There  is  no  question 
in  the  case  thaf  at  the  time  of  the  accident  there  was  no  guard  on 
or  about  the  revolving  circular  saw,  and  that  the  narrow  strip  of  wood 
did  fall  from  the  hand  of  Padone  and  come  in  contact  with  the  saw, 
and  was  thus  hurled  through  the  air  so  violently  as  to  strike  Pockrass, 
who,  as  before  stated,  stood  a  considerable  distance  away  from  the  saw 
Uble. 

The  case  was  submitted  to  the  jury  on  the  theory  that,  if  it  found 
that  Padone  wns  physically  incompetent  for  the  work  in  question  to 
the  knowledge  actual  or  imputable  of  the  defendant,  and  such  incom- 
petency caused  the  accident  in  question,  then  a  verdict  might  be  ren- 
dered in  favor  of  the  plaintiff.  It  was  likewise  charged  that  if  Uie 
circtUar  saw  was  at  the  time  of  the  accident  unguarded,  and  that  by 
reason  of  the  lack  of  such  guard  the  accident  in  question  was  causea 
wholly  or  partly,  then  a  verdict  might  be  rendered  against  the  de- 
fendant, if  the  proofs  disclosed  a  lack  of  reasonable  care  on  the  part 
of  the  defendant  in  permitting  the  saw  to  be  used  without  a  guard. 
It  appeared  from  the  proofs  that  the  defendant  had  furnished  a  guard 
for  use  on  this  circular  saw,  which,  if  it  had  been  employed  at  the  time 
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of  the  accident,  would  have  been  sufficient  to  prevent  the  falling  strip 
of  wood  from  coming  in  contact  with  the  top  of  the  saw,  but  which 
had  been  removed  from  the  saw  about  one-half  an  hour  before  the 
accident  by  one  Andersen,  a  fellow  workman,  and  which  had  not  been 
replaced  by  Andersen  after  he  got  through  the  performance  of  the 
special  work  that  he  was  then  engaged  in,  and  which  had  been  per- 
mitted to  lay  by  by  Padone  without  beings  replaced,  while  he  undertook 
to  use  the  saw.  The  use  of  the  guard  would  in  no  way  interfere  with 
such  use  of  the  saw  as  Padone  was  making.  The  space  of  time  during 
which  the  guard  was  left  off  the  machinery  prior  to  the  accident  was 
described  by  the  witnesses  as  being  about  a  half  hour. 

Section  81  of  the  Labor  Law  (Consol.  Laws  1909,  c.  31)  provides 
in  part  as  follows: 

"All  vats,  pans,  saws,  planers,  cogs,  gearing,  belting,  shafting,  set  scre\rs 
uud  macliiuery,  ot  every  description,  shall  be  proi^erly  guarded.  No  person 
■ball  remoye  or  make  ineffectlTe  any  safeguard  around  or  attadied  to  macbln- 
ery,  vats  or  pans,  while  the  same  are  In  use,  unless  for  the  purpose  of  imme- 
diately makiug  rei>airs  tliereto,  and  all  such  baleguard^  so  removed  sliall  be 
ivromptly  replaced.** 

The  respondent  now  contends  that  the  duty  of  the  defendant  under 
this  provision  of  the  statute  was  an  absolute  one,  and  called  upon  him 
to  keep  the  machine  in  question  guarded  at  his.  peril  durii^  every 
'moment  of  its  use.   This,  however,  was  not  the  theory  upon  whidi 

the  trial  court  submitted  the  case  to  the  jury,  as  appears  from  the 
following  request  to  charge  and  its  acceptance  by  the  trial  court : 

"Defendant's  Counsel:  I  ask  your  honor  further  to  charge  that  If  the  de* 
fendant  famlslied  a  suitable  goard,  and  used  reasooaUe  care  in  ae^g  to  It 

that  th:it  guard  was  used  upon  the  machine  for  which  it  was  furnished,  that 
the  temporary  absence  of  the  guard,  removed  hy  a  fellow  servant,  cannot  be 
durgeable  to  thte  defendant. 
**The  Court:  I  so  ^large." 

To  this  statement  of  law  the  respondent's  counsel  took  no  excep- 
tion. The  record  shows  a  further  request  to  charge  and  a  ruling  of 
the  trial  court  thereon  as  follows : 

"Defendant's  Counsel :  I  ask  your  honor  further  to  charge  that  the  absence 
of  the  guard  for  a  half  an  hour  or  thereabouts  from  the  mach^e  is  not  such 
a  length  of  time  as  would  Decesaarlly  place  the  defeudant  upon  notioe  that 

the  guard  was  not  being  used  xivon  the  machine. 
•*^nie  Court:  I  decline  to  so  express  myself." 

The  refusal  of  tlie  court  to  charge  this  request  is  claimed  to  have 

been  reversible  error. 

[1,2]  The  proofs  show  that  Andersen  had  removed  the  guard,  not 
for  the  purpose  of  makin^^  repairs  of  any  kind,  but  to  use  the  saw 
for  a  kind  of  work  in  which  the  presence  of  the  guard  was  imprac- 
ticable, according  to  his  claim.  When  he  finished  this  work,  he  neg- 
ligently failed  to  replace  the  guard.  Althouc^h  Padone  was  his  helper, 
he  gave  him  no  directions  to  replace  the  guard,  which  stood  near  by 
ready  for  use.  The  duty  of  replacing  the  guard  "promptly"  was  im- 
posed upon  the  master  by  the  statute  and  was  not  delegable  (Pinsdorf 
V.  Kellogg  &  Co.,  108  App.  Div.  209,  95  N.  Y.  Supp.  617),  but,  where 
the  guard  had  been  removed  without  his  direction  or  knowledge,  then 
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he  was  entitled  to  a  reasonable  time  in  which  either  he  or  his  super- 
intendent or  foreman  by  the  exercise  of  ordinary  care  in  inspection 

could  have  discovered  its  absence  and  caused  it  to  be  replaced. 

[3]  What  should  be  a  reasonable  time  would  depend  upon  the  sur- 
rounding circumstances.  There  is  no  proof  in  this  case  that  tlie  mas- 
ter or  his  superintendent,  one  Stefano,  had  actual  knowledge  that  the 

Siard  was  not  in  use  when  Padone  was  at  work  at  the  sawing  bench, 
ence  Uie  charge  of  the  court  should  have.instructed  the  jury  ctearly  as 
to  the  circumstances  under  which  notice  was  imputable  to  the  master. 
The  defendant  requested  an  instruction  to  the  jury  to  the  effect  that 
the  lapse  of  a  half  hour  would  not  in  itself  necessarily  charge  the 
master  with  notice.  This  request  was  proper.  It  was  not  obligatory 
upon  the  trial  court  to  adopt  the  very  language  of  the  request.  .Yet 
the  request  was  refused  by  the  trial  court  without  any  attempt  to  con- 
vey the  same  idea  in  other  or  better  terms,  and  its  refusal  might  well 
have  been  understood  by  the  jury  as  a  rejection  by  the  trial  court  of 
the  fundamental  proposition  contained  in  the  request  itself.  If  the 
main  charge  had  been  sufficiently  explicit  on  this  point,  this  court 
might  be  slow  to  see  error  in  the  refusal  to  charge  as  requested.  But, 
considering  the  main  charge  together  with  this  request  to  charge  and 
its  refusal,  we  think  that  prejudicial  error  resulted. 

In  view  of  our  conclusion  on  this  point,  we  deem  it  unnecessary 
to  discuss  the  other  points  raised  by  the  appellant. 

The  judgmeni  and  order  should  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event.   All  concur. 


LUMP.  V.  LUMB  ot  al. 
(Suprome  Court,  Appellate  Divisiuu,  .Second  Deimi  hiient.    .Tanuary  17,  lOlo.) 
Appeal  from  Special  Term,  Dutchess  County. 

Action  by  Charles  L.  Lunib  against  George  J.  Lumb  and  others. 
From  an  interlocutory  judgment  on  a  decision  overruling  a  demurrer 
to  the  amended  complaint,  defendants,  other  than  the  defendant  exec- 
utor, who  was  also  plaintiff,  and  his  wife,  Minnie  £.  Lumb,  appeal. 

Affirmed. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR, 
WOODWARD,  and  RICH,  JJ. 

William  L.  Gellert,  of  Poughkeepsie,  for  appellants. 
Morschauser  &  Mack,  of  Poughkeepsie,  for  respondent. 

PER  CURIAM,  Interlocutory  judgment  affirmed,  with  costs.  • 

BURR,  J.  I  dissent.  \\  hcther  plaintiff  has  actually  stated  two 
causes  of  action  or  not,  he  has  attempted  to  do  so,  and  that  is  enough 
to  make  the  complaint  demurrable  if  such  causes  of  action  may  not 

he  united.   Todaro  v.  Somerville  Realty  Co.,  138  App.  Div.  1,  122  N. 

Y.  Snpp.  509.    Neither  docs  the  fact  that  in  form  the  complaint  does 
not  separately  state  two  cau->e<;  of  action  contml.  if  it  does  so  in  sub- 
stance.   O'Connor  v.  \'irginia  Passenger  &  Power  Co.,  184  N.  Y. 
1S9N.Y.8.— 26 
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46,  76  N.  E.  1082;  Goldberg  v.  Utley,  60  N.  Y.  427;  Todaro  v.  Som- 
erville  Realty  Co.,  supra.  As  to  parcels  numbered  1  to  14,  inclusive, 
plaintiff  dearly  attenmts  to  state  a  cause  ol  actioa  for  partition  among 
tenants  in  common.  This  is  not  the  case  as  to  parcels  numbered  15  to 

21,  inclusive.  On  the  contrary,  according  to  the  allegations  of  the 
complaint,  this  property  belonged  to  a  partnership  between  plaintilt 
and  one  George  VV.  Lumb,  although  the  title  was  taken  in  the  name  of 
the  latter  only,  and  not  only  the  complaint  fails  to  state  the  riehts, 
shares,  and  interests  therein  of  defendants  (Code  of  Civil  Procedure, 
§  1542),  but  alleges  that  they  have  no  interest  in  these  parcels  as  real 
property,  and  the  relief  prayed  for  is  that  it  be  adjudged  that  these 
parcels  of  land  belonged  to  plaintiff  as  surviving  partner  of  said  firm, 
and  that  the  same  shall  be  sold  to  pay  partnership  debts,  and  that  the 
residue  of  the  proceeds  of  sale  be  held  subject  to  a  partnership  ac- 
counting between  plaintiff  and  the  representatives  of  the  deceased 
partner,  and  that  the  balance  of  such  proceeds,  if  any,  after  such  ac- 
counting, shall  be  paid  to  the  parties  entitled  thereto.  These  causes 
of  action  may  not  be  united,  because  they  do  not  arise  under  either 
one  of  the  12  subdivisions  of  section  484  of  the  Code  of  Civil  Proce- 
dure. There  is  no  suggestion  that  it  can  be  included  in  any  of  these- 
subdivisions  unless  it  bt  subdivision  9,  which  relates  to  "claims  arising^ 
out  of  tlie  same  transaction,  or  transactions  connected  with  the  same 
subject  of  action."  But  the  claim  of  plaintiff  here  as  to  parcels  1  to 
14,  inclusive,  arises  out  of  the  absolute  ownership  of  said  land  by 
Georii^e  W.  Lumb  in  his  lifetime,  his  death,  and  the  devise  thereof  to 
plaintiff  and  the  defendants  George  J.  Lumb,  Jessie  B.  Lumb,  and 
Maud  D.  Lumb,  in  his  will.  The  claim  of  plaintiff  to  parcels  IS  to 
21,  inclusive,  is  based  upon  an  allegation  that  these  lands  never  did 
belong  to  George  VV,  Lumb  absolutely,  but  was  impressed  with  a  trust 
in  favor  of  the  creditors  of  the  firm  of  which  he  was  a  member,  and 
in  favor  of  plaintiff  as  surviving  partner  thereof,  and  plaintiff  claims 
his  interest  in  this  land  not  as  a  devisee  of  an  undivided  part  hereof 
through  the  will  of  the  said  George  W.  Lumb.  but  as  the  owner  of  the 
legal  title  thereto  under  a  contract  made  by  plaintiff  and  said  deceased 
in  the  lifetime  of  the  latter, 

JBNKS,  P.  J.,  concurs. 


WISTINBTZ  T.  QOLDICAN  et  al» 

(Sapreme  Goort,  Appellate  Division,  Second  Department  Jamiarj  17,  1918.) 

1.  Masteb  and  Servant  (|  217*) — Injubies  to  Sebvawt — AflsmiED  Risk. 

Where  plaintiff  had  been  in  defendants'  employ  for  some  years  before 
the  accident,  during  which  he  operated  a  machine  for  cutting  lumber, 
and  continued  to  operate  it  without  protest  or  objection  after  a  stopping 
device  had  been  removed  therefrom,  l>eeaiise  it  Interfered  witll  the  sijeed 
of  the  work,  he  assumed  the  risk  of  Injury  because  ol  tbe  alwenee  of  the 
device. 

[Ed.  Note.~For  other  cases,  see  Master  and  Serrant,  Cent  Dig.  S§  574- 
eOO;  Dec  Dig.  %  217.*]  

^Tor  othw  csMt  Me  Mas  tople  *  I  inmBas  ta  Dm.  a  Ask  Digt.  IMT  to  istWi  4  Bep'r  bA^^ 
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2,  Master  and  Servant  (1  168*>— IffJUBm  to  SBBTAMT^Plolon  10  Ao- 

VIDE  Assistance. 

Defendants  were  not  liable  fSor  fatlnre  to  provide  platotHT  with  a  lielper 

to  do  certain  work,  In  accordnnce  with  tlie  proniise  of  their  foreman, 
until  a  reasonable  time  had  elapsed  within  which  the  foreman  could  give 
Uie  neeeHMury  directions. 

[Ed.  Note.— For  other  casei^  see  Master  and  Serrant,  Gent  Dig.  11 

32«-330;  Dec.  Dig.  §  103.»] 

8.  Mabtbb  akd  Sebvaai  (§{  101,  102,  163*)— Injubiss  io  Sekvaki— Mastes'o 

DUTT. 

A  master  Is  bound  to  furnish  his  servant  a  safe  place  In  which  to  work 
and  reusouably  safe  tools  to  work  with,  and  a  suffldent  number  of  efli- 
cfnt  fellow  senrante  to  perform  tiie  work  reQidred. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  U 
135,  171,  172.  180-184,  192,  328-330;  Dec.  Dig.  §|  101,  102,  163,*] 

4k  MaSTEK  and  SbBVART  ({  100*) — Ill«n7&UES  zo  Sssvant— Dssigkaxion  qw 
HsLpn— NsoLionroK  or  Fellow  Sibvart. 

Plaintiff,  having  Iccn  directed  to  run  certain  cypress  boards  12  feet 
long  through  a  machine,  told  his  foreman  that  it  was  impossible  to  handle 
boards  of  that  length  witlioiit  a  helper,  and  the  foreman  promised  to  send 
a  helper  to  assist  plaintiff.  Hdd,  that  the  designation  of  a  helper  was 
a  mere  detail  of  the  work,  and  that  the  foreman's  negligence  in  failing  to 
provide  a  helper  was  the  negligence  of  plalntifTs  fellow  servant,  for 
which  defendants  were  IMMfc  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Oent  Dig.  If 
474:  Dec.  Dig.  If  190.*] 

Hlrschberg  and  Burr  dissenting. 
Appeal  from  Trial  Term,  Kings  County. 

Action  by  Wolf  Wistinetz  against  Jacob  Goldman  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed,  and  new 
trial  granted. 

Argued  before  JENKS,  P.        and  HIRSCHBERG,  BURR, 

VVOUDWARD,  and  RICH,  JJ, 

Edward  M.  Grout,  of  New  York  City  (Charles  B.  I«a  Voe,  of  New 
York  City,  on  the  brief  j,  for  appellants. 

Henry  M.  Dater,  of  Brooklyn  (Jay  S.  Tones  and  Louis  Pleshet, 
both  of  Brooklyn,  on  the  brief),  for  respondent 

RICH,  J.  This  action  is  brought  by  the  plaintiff,  an  employe, 
against  the  employer  to  recover  on  the  common  law  for  personal  in- 
juries. This  appeal  is  from  a  judgment  in  favor  of  the  plaintiff,  and 
from  an  order  denying  defendants^  motkm  for  a  new  trisu. 

[1]  The  plamtifi  had  been  in  defendants'  employ  some  years  before 
the  accident,  and  during  the  time  of  his  employment  had  operated  a 
machine  used  for  cutting  lumber.  At  one  time  the  machine  was  equip- 
ped with  a  stopping  device  by  which  the  motion  of  the  chain  to  wliich 
the  cutting  knives  were  attached  could  be  suspended,  and  it  was  the 
practice  to  suspend  the  operation  of  the  knives  while  the  lumber  was 
being  cbunped  to  the  table  preparatory  to  cutting.  This  device  had 
been  removed  by  defendant  some  time  before  the  accident,  because  it 
interfered  with  the  rapidity  with  which  the  work  could  be  accomplish- 
ed. The  plaintiff,  without  protest  or  objection,  continued  to  operate 
iSat  machine,  and  in  doing  this  he  assumed  the  risk  of  injury. 

*For  other  cases  see  same  topic  ft  S  nvmbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  4fc  Rep'r  lodexes 
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From  time  the  plaintiff  commenced  operating  this  machine  to 
the  moming  of  the  accident,  the  lumber  he  was  engaged  in  cutting  was 
cypress  boards  not  exceeding  four  or  five  feet  in  length,  which  he  was 
able  to  handle  witliout  assistance  and  without  danger.  On  the  morn- 
ing of  the  accident,  and  just  prior  to  its  happening,  plaintilT  called  the 
attention  of  the  foreman  in  charge  to  the  fact  that  the  lumber  to  be 
worked  that  day  was  12  feet  long,  and  told  him  that  because  of  its 
length  it  was  impossible  for  him  to  handle  it  alone,  to  which  plaintiiF 
says  the  foreman  replied,  "You  go  ahead,  I  will  send  you  another  man 
here."  A  witness  called  by  plaintiff  testified  that  the  foreman  said,  in 
reply  to  the  request,  "Told  me  to  wait  awhile.  'I  will  send  you  one.' " 
On  his  cross-examination  this  witness  testified  that  it  was  said,  "I  will 
give  you  a  man  right  away;  work  along."  The  plaintiff  seems  to 
have  proceeded  with  the  work  without  waiting  for  a  helper,  and  while 
engaged  in  planing  one  of  these  long  boards  it  turned  over,  drawing 
plaintiff's  hand  into  contact  with  the  knives,  and  inflicting  the  injury 
for  which  he  has  recovered. 

The  negligence  upon  which  plaintiff  relies  Is  the  failure  of  the  fore- 
man to  furnish  him  with  a  hdper  as  promised.  The  time  is  not  def- 
initely given,  but  the  accident  occurred  within  an  hour  after  the  allcj^cd 
promise  was  made.  It  does  not  appear  whether  sufficient  time  had 
elapsed  after  the  promise  and  before  the  accident  to  have  enabled  the 
foreman  to  provide  the  services  of  a  helper.  It  is  not  shown  that 
any  appreciable  time  elapsed  after  the  request  to  the  foreman  and 
before  the  accident 

[2]  No  liability  was  created  by  the  failtire  to  provide  a  helper  un- 
til a  reasonable  time  had  elapsed  within  which  tlie  foreman  could  give 
the  necessary  direction. 

[3]  The  defendants'  duty  to  the  plaintiff  was  to  furnish  him  a  safe 
place  in  which  to  work,  reasonably  safe  tools  to  work  with,  and  a  suf- 
ficient number  of  efficient  fellow  workmen  to  safely  perform  the  work 
required  of  him.  The  questions  of  a  safe  place  and  the  efficiency  of 
plaintiff's  coemployes  are  not  in  this  case. 

[4]  It  is  contended  on  the  part  of  appellants  that  there  was  a  sufli- 
dent  number  of  coemployes  in  the  factory  at  the  time  to  have  assisted 
the  plaintiff,  and  that  the  failure  of  the  superintendent  to  assign  one 
to  this  duty  was  negligence  of  a  fellow  workman  in  the  performance 
of  a  detail  of  the  work.  It  is  pointed  out,  however,  by  respondent 
that  there  is  no  evidence  of  the  presence  and  availability  of  other 
employes  except  such  as  may  be  implied  from  the  promise  of  the  fore- 
man. The  burden  of  showmg  an  omission  of  duty  in  this  respect,  if 
there  was  any,  was  upon  the  plaintiff,  and,  in  the  absence  of  evidence 
to  the  coTitrary,  the  presumption  is  that  competent  and  sufficient  serv- 
ants were  employed.  Potter  v.  N.  V.  C.  &  H.  R.  R.  R.  Co..  136  N. 
Y.  77-81,  32  N.  E.  603.  Plaintiff'  was  capable  of  doing  the  work 
without  the  aid  of  a  helper  so  lon^  as  the  boards  were  of  the  length 
that  he  had  handled  before  the  accident.  It  was  only  when  the  length 
of  the  boards  was  increased  that  the  use  of  the  machine  by  one  person 
without  an  assistant  became  dan.sferous.  That  was  a  detail  of  the 
work  for  which  the  forcnian  was  solely  responsible.  Dair  v.  N.  Y.  & 
F.  R,  Steamship  Co.,  204  N.  Y.  341,'  350,  97  N.  E.  711;  CuUen  v. 
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Norton.  126  X.  Y.  1,  26  N.  E.  905:  Louglilin  v.  State  of  New  York, 
iU5  N.  Y.  159.  11  N.  E.  371;  Bcbd  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
70  N.  Y.  171 :  Madigan  v.  Oceanic  Steam  Nav.  Co..  178  N.  Y.  242,  70 
N.  E.  785.  102  Am.  St.  Rep.  495;  Vogd  v.  American  Bridge  Co.,  180 
N.  Y.  373,  73  N.  E.  1.  70  L.  R.  A.  725. 

It  seems  from  the  evidence  that,  if  there  was  ne«li,^encc  in  the  fail- 
ure to  provide  an  assistant,  it  was  that  of  a  fellow  servant  with  regard 
to  a  detail  of  the  work,  and  it  follows  that  the  judgment  must  be  re- 
versed on  the  law  and  facts. 

Judgment  and  order  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event 

JENKS,  P.  J.,  and  WOODW  ARD,  J.,  concur.  HIRSCHBERG 
and  BURR,  JJ.,  dissent. 


MALCOMSON  T.  MONATON  REALTY  INYBSTINO  CORPORATION. 

(Siipreuie  Court,  Appollate  Division.  Second  Department.    .Tanuary  17,  1918.) 

1.  CoRioRATioNs  (f  82*) — Sals  of  Sxock— Repubchass — Evzoencx — Sum- 

CIEXCT. 

In  ail  notion  against  a  corporation  to  recover  the  purchase  price  of  cor- 
porate stock  under  Its  apreenient  for  repnrclinse.  evidence  held  sufflclcnt 
to  sustiiiu  the  verdict  on  the  theory  of  the  corporation's  ratiiication  of 
the  agreement  and  acce|M»nce  of  benefits. 

IVA.  Xote— For  Other  caaes^  see  Gorporatlona,  Cent  Dig.  H  286-206; 
Dec.  Dig.  §  82.*] 

2.  Appeal  and  Ebbor  (|  I0r»o*) — Reception  of  Etiobnce — Objections. 

A  party  cannot  complain  of  the  reception  of  evidence  over  bis  objec- 
tion, where  siniilnr  evidence  la  later  admitted  without  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  H  4153- 

41G0,  41G6:  Dec.  Dl?.  §  1050.*] 

3.  Tbial  (I  76*) — Reception  of  Evidence — Qbjectioks. 

An  objection  to  testimony  eonght  to  be  eUdted  by  a  qvestlon  on  the 

ground  that  it  calls  for  a  conclusion  should  be  made  before  answer. 

[Ed.  Note.— For  other  caaes,  see  Trial,  Cent.  Dig.  ii  163-190,  237 ;  Dec. 
Dig.  §  76*] 

4-  Appeal  and  Ekror  (S  179*) — Objections  to  EvinKxcE — Insihuctions, 

Where  a  party  did  not  requi.-^t  an  Inatniction  diioctinj^  the  jury  to  dis 
regard  certain  tcsthnony,  the  impropw  refusal  of  the  court  to  strike  it 
l8  not  reversible  error. 

(Ed.  Note.— For  other  catca,  na  Appeal  and  Brror.  Cent  Dig.  H  1187- 
U40;  Dec  Dig.  1 179.*] 

6.  Evidence  (§  314*) — TTfarsat — Admt^^sibility. 

Where  a  corporation  sold  its  stoclc  with  the  agreement  Uiat,  if  the  pur- 
chaeer's  brother  deemed  the  Inyestment  tmwise  after  a  careful  analysis 
of  the  corpniatlon,  It  would  repurchase  the  stock,  evidence  In  an  a<  tlon 
upon  the  guaranty  as  to  hearsay  statements  made  to  the  brother  concern- 
ing the  value  of  the  stock  la  admissible^  as  fnmlshlng  a  basis  for  bis 
rejection  of  the  investment* 
[Ed.  Note— For  other  ea8ti»  see  Brldenee^  Cent  Dig.  if  U68-1173: 

Dec.  Dig.  §  314.»] 
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Appeal  from  Trial  Term,  Nassau  County. 

Action  by  A.  Sidney  Malcomson  against  the  Monaton  Realty  In- 
vesting Corporation.  From  a  judgment  for  plaintiff,  and  an  order 
denying  defendant's  motion  for  new  trial,  defendant  appeals.  Af- 
firmed. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR, 
WOODWARD,  and  RICH,  JJ. 

Harry  E.  Shirk,  of  Brooklyn,  for  appellant 
Henry  L.  Maxson,  of  Hempstead,  for  respondent 

HIRSCHBERG,  J.  The  action  is  on  contract  to  recover  the  pur- 
chase price  paid  for  certam  stock  of  the  defendant's  under  the  terms 
of  a  guaranty  agreement  between  the  purchaser,  plaintiff's  assignor, 
and  the  defendant  acting  through  its  igp^t 

On  July  3, 1911,  Mabel  A.  Maxson,  f&intiff's  assignor,  a  young  un- 
married woman  residing  with  her  widowed  mother  and  supporting 
herself  by  teaching  music,  was  induced  by  C.  McKay  Smock  to  pur- 
chase seven  shares  of  the  defendant's  preferred  stock  for  $1,050. 
Smock  gave  Miss  Maxson  a  receipt  written  on  defendant's  stationery, 
and  signed  by  him,  "C.  McKay  Smock,  Agent  at  N.  Y.  City.'*  Be- 
fore agreeing  to  purchase  the  stock.  Miss  Maxson  obtained  a  gumnty, 
written  by  Smock  on  the  reverse  side  of  the  receipt,  and  reading  as 
follows : 

*'.Tnly  3,  1011.  I  hereby  gimrnntee  to  r(?sell  the  seven  shares  (7  shares)  of 
Moiiutnn  Koalty  Investing  Cori>oratlon  preferred  stock,  and  repay  to  Mrs. 
Amanda  T.  Maxson  or  her  daughter,  Mabel  Maxson,  the  sum  of  ten  hundred 
and  fifty  dollars  ($1050.00)  on  or  after  the  fifteenth  day  of  AuRust,  1911,  on 
demand,  alter  thirty  days'  notice,  provided  Henry  L.  >t;»xson  deems  the  in- 
▼ettment  to  be  unwise,  after  n  careful  and  complete  analysis  of  the  operation, 
and  proneral  character  of  the  business  ot  the  Monaton  Itealty  lnv(  stint;  Cor- 
poration. C.  McKay  Smoclc," 

[1]  Miss  Maxson  paid  for  the  stock  by  two  checks,  one  for  $1,000 
payable  to  her  order,  which  slie  indorsed  in  blank  and  delivered  to 
Smock,  and  one  for  $50  payable  to  the  order  of  her  mother,  which 
was  indorsed  in  blank  by  the  mother  and  delivered  to  Smock.  The 
check  for  $1,000  was  subsequently  indorsed  in  these  words,  *Tay  to 
Bryant  Park  Bank,  New  York,  or  order,  I^Ionaton  Realty  Investing 
Corporation,  George  Reichard.  Treas.,"  and,  so  indorsed,  it  was  de- 
posited to  the  credit  of  the  defendant  corporation.  The  check  for  $50 
was  subsequently  indorsed  by  Charles  E.  Nash,  the  head  of  defend- 
ant's department  for  the  sale  of  its  bonds,  and  deposited  by  Nash  to 
his  credit.  During  the  times  in  question  Smock  was  employed  under 
Nash.  On  July  6.  1911,  Henry  L.  Maxson,  the  brother  of  Miss  Max- 
son and  the  individual  mentioned  in  tbe  guaranty,  wrote  a  letter  to  the 
defendant  corpDralion,  informing  it  of  the  guaranty,  and  asking  for 
information  regarding  tbe  ilefendant's  financial  condition,  stating  that 
he  desired  such  information  in  order  to  facilitate  the  investigation  he 
must  make  pursuant  to  the  guaranty.  On  the  7th  of  that  month 
Smock  wrote  Maxson  a  letter,  Stating  that  Maxson's  communication 
had  been  referred  to  him  for  attention.  A  letter  dated  July  7»  19U» 
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.addressed  to  Miss  Maxson  and  signed  on  behalf  of  the  defendant  by 
its  auditor,  was  admitted  in  evidence  on  the  trial.  It  stated,  in  sub- 
stance, that  the  defendant  took  pleasure  in  issuing  its  preferred  stock 
•certificate  to  her  pursuant  to  her  application  received  through  Mr.  C. 
M.  Smock.  There  is  some  conflict  in  the  evidence  as  to  whether  this 
letter  was  actually  sent  before  its  date,  but  the  jury  would  have  been 
warranted  in  finding  that  it  had  been  mailed  subsequently  to  the  re- 
ceipt of  Henry  L.  Maxson's  letter  of  the  6th,  as  the  envelope  in  which 
•it  was  mailed  bears  the  post  office  time  stamp  of  July  7,  1911,  at  7 
p.  m.,  and  Maxson's  letter,  in  the  usual  course,  should  have  been  de- 
livered to  the  defendant  not  later  than  tlie  morning  of  the  7th.  About 
the  13th  of  July  Maxson  notified  the  defendant  that  he  deemed  his 
sister's  investment  an  unwise  one,  and  made  a  demand  on  her  behalf 
ior  the  return  of  the  purchase  price  of  the  stock,  which  demand  the 
•defendant  refused.  This  action  was  then  instituted  by  the  plaintiff 
•as  Miss  Maxson's  assignee  to  recover  the  purchase  money,  and  the 
«tock  certificate  has  been  duly  deposited  with  the  clerk  of  the  court 
for  delivery  to  the  defendant. 

On  the  trial  the  defendant  contended  that  Smock  was  not  its  agent 
for  the  sale  of  the  stock,  and  that  it  owned  no  stock  for  sale,  but  that 
•the  stock  in  question  belonged  to  Nash,  who  had  sold  it  through  Smock 
•as  his  agent  The  learned  trial  court  ruled  that  there  was  not  sulfi- 
•cient  evidence  in  the  case  to  establish  that  Smock  was  the  defendant's 
.agent  for  the  sale  of  the  stock,  but  submitted  the  case  to  the  jury  to 
determine  if  the  defendant,  with  knowledge  of  Smock's  action,  was 
bound  by  his  guaranty  by  ratification  of  tlie  same,  and  by  having  re- 
•ceivcd  the  benefits  of  the  transaction.  The  jury  found  for  the  plain- 
tiff, and  from  the  judgment  entered  on  that  verdict  awarding  the 
plaintiff  the  purchase  price  of  the  stock,  and  from  the  order  denying 
the  defendant's  motion  for  a  new  trial,  this  appeal  has  been  taken. 

While  the  issue  so  submitted  is  a  narrow  one,  and  the  evidence  bear- 
ing thereon  meager,  I  think  there  is  sufficient  in  the  record  to  sustain 
the  verdict.  The  defendant's  witnesses  testified  that  the  defendant 
-merely  accommodated  Nash  by  cashing  the  thousand  dollar  check  for 
him.  The  jury,  however,  was  warranted  in  disbelieving  this  in  view 
of  the  fact  that  the  check  was  deposited  to  the  credit  of  the  defendant 
without  requiring  Nash  to  identify  himself  with  the  transaction  by 
indorsing  it,  and  the  fact  that  Nash  had  a  bank  account  of  his  own 
in  which  he  seems  to  have  deposited  the  check  for  $50.  The  transfer 
-of  the  stock  the  defendant,  indth  apparent  knowledge  of  the  guar- 
anty made  by  Smock,  and  the  retention  by  it  of  the  thousand  dollars, 
are  sufficient,  if  true,  as  the  jury  was  warranted  in  believing,  to  con- 
stitute a  ratification  on  the  part  of  the  defendant  of  the  guaranty 
made  by  Smock  in  selling  the  stock. 

[21  The  appellant  urges  that  the  learned  trial  court  committed  re- 
versible error  in  permitting  the  witness,  Henry  h,  Maxson,  called  on 
Mialf  of  the  respondent,  to  testify  that  he  found  the  value  of  the  stock 
in  question  to  be  $75  a  share,  or  one-half  the  price  paid  by  his  sister. 
.1  do  not  think  that  the  objection  to  this  testimony  was  properly  raised 
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below-  The  record  shows  the  following  from  the  testimony  of  the 
witness  Henry  L.  Maxson: 

"I  know  the  value  of  the  seven  shares  of  stock.  Have  ascci  tnlned  the  same 
by  advertising  in  the  Brookli-u  Eagle  and  by  communicuUous  with  brokers 
dealing  in  stocks. 

"Mr.  siih  k :  I  object  to  this,  if  the  court  pleases,  on  the  ground  that  it  is 
not  binding  on  tliis  defendant 
'^he  Court:  Aren't  yon  relying  on  the  tender? 

"Mr.  Maxson :  Yes.  I  want  to  show  this  is  em  Of  the  reasons  why  I 
deemed  it  unwise,  the  value,  that  is  all. 

"Mr.  Shirk:  On  the  farther  ground  it  is  not  competoit  and  admissible. 
The  witness  has  failed  to  qualify  as  an  OEpert  as  to  stodL 

•*The  Court;  Proceed. 

"Mr.  Shirk:  Exception. 

•ny  Mr.  .>ra\son :  Q.  wimt  did  you  find  that  valne  to  he?  A.  I  found  that 
value  to  be  not  exceeding  $75  per  share. 

**Bjr  the  Court:  Q.  Ton  say  your  valne  is  $75  a  share.  A.  Yes. 

**Q.  He  is  not  bound  to  take  your  conclusion.   A.  Not  at  all. 

*^  How  did  you  find  it  out?  A.  By  my  communication  with  brokers; 
hiokers  whom  I  know  dealt  In  actlTe  stodcs. 

"Q.  Did  yon  hare  any  offer  for  it?  A.  No;  I  never  xecelTed  any  offers 
for  it 

'*Q.  DM  yon  offer  It  at  any  x»rice?  A.  Na  I  didn't  offer  it  except  to  the 

company  or  Mr.  Sniocl; :  that  was  all.  T  wrote  to  ascertain  the  value.  That 
is,  1  stated  the  purchase  price  of  the  stock,  and  offered  to  sell  for  less  than 
a  certain  amount,  and  then  I  received  firom  them  the  letters  whldi  I  have 
here. 

"Mr.  Shirk :  I  move  to  strike  out  the  answer  as  calling  for  a  conclusion. 
"The Court:  I  wllllet  it  stand. 
*'Mr.  Shirk:  Exception." 

Thus  it  appears  that  the  appellant's  first  objection  was  not  made  to 
any  specific  question,  but  that,  after  the  witness  stated  that  he  had 

ascertained  the  value  of  the  stock  by  communicating  with  certain  bro- 
kers and  advertising  in  the  Brooklyn  Eagle,  the  appellant's  counsel  ob- 
jected to  such  testimony,  and  excepted  to  the  court's  direction  to  pro- 
ceed without  striking  the  same  from  the  record.  Thereafter  the  wit- 
ness was  asked  what  he  found  the  value  of  the  stock  to  be,  and  was 
allowed  to  answer  without  objection  or  exception. 

[3,4]  Finally,  the  appellant's  counsel  moved  to  strike  the  answer 
to  the  last  {jiiestion  from  the  record,  as  calling  for  the  witness'  con- 
clusion, and  excepted  to  the  court's  refusal  to  sustain  the  motion.  The 
appellant's  objection  should  have  been  made  after  the  question  re- 
garding the  value  of  the  stock  was  put  and  before  the  answer  was 
given  (see  Mollineaux  v.  Clapp,  99  App.  Div.  543, 90  N.  Y.  Supp.  880. 
and  Smith  v.  Nassau  Electric  R.  R.  Co.,  57  App.  Div.  152,  67  N.  Y. 
Supp.  1044),  and  a  rev^ersal  is  not  necessitated  because  of  the  refusal 
to  strike  the  testimony  from  the  record,  as  the  appellant  should  have 
requested  the  court  to  instruct  the  jury  to  disregard  the  answers. 
Smith  V.  Nassau  Klcclric  R.  R.  Co.,  supra. 

[5]  In  any  event,  I  do  not  deem  the  evidence  inadmissible.  Of 
course,  the  statements  made  to  the  witness  by  others  were  not  com- 
petent evidence  of  value,  nor  does  the  witness  appear  to  have  quaUified 
as  an  expert  on  that  subject.  Accordinj;  to  the  j^niaranty,  however,  the 
witness  was  only  antlinrized  to  reject  the  investment  if  he  deemed  it 
unwise  "after  a  careful  and  complete  analysis  of  the  operation,  and 
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general  character  of  tlic  business"  of  the  defendant.  Manifestly  he 
could  not  under  that  agreement  reject  the  investment  upon  his  mere 
wliim  or  wish.  His  rejection  must  be  based  on  a  careful  investigation 
made  in  good  faith  (see  Smith  v.  Robson,  148  N.  Y.  252,  42  N,  E. 
677);  and  it  was  therefore  necessary  for  the  plaintiff  to  establish  that 
such  investigation  had  been  made.  In  order  to  do  so,  it  was  compe- 
tent to  show  thai  the  witness  had  written  to  the  defendant  for  in- 
formation, and  had  investigated  the  value  of  the  stock  in.  the  market. 
The  purpose  of  evidoice  regarding  value,  as  thus  limited,  was 
carefully  explained  to  the  jury  by  the  learned  trial  cotirt,  and  no  ex- 
ception was  taken  by  the  appellant. 

The  judgment  and  order  appealed  from  should  be  a&rmed,  with 
costs.  AU  concur. 


SHilNABAN  T.  FEI/TBIAN. 
(Saptene  Court  Appellate  DtvlsUiii*  Seeond  Department  Janoarj  17, 1018.) 

Nsw'Tmal  U  loe*)— Nbwly  DiecovEBisn  Kvidbnob. 

Defendant  should  be  granted  n  new  trial,  plaintiff's  only  witness,  be- 
side bimeelf,  liaviug  after  tbe  trial  made  affidavit  Uiat  he  did  not  eee  the 
•eddent  aa  lie  teatlllefl,  tlunigh  he  afterwards  made  one  Ouit  he  did. 

[i:<i.  NoCtb— SVir  other  casee,  eee  Kew  Trial,  Cent  Dig.  |  224;  Dec.  Dig. 

Woodward,  J.,  dissenting. 
Appeal  from  Special  Term.  Kings  County. 

Action  by  John  J.  Slianahan  against  Charles  L.  Feltman.  From  an 
order  denymg  his  motion  for  a  new  trial,  defendant  appeals.  Re- 
versed, and  motion  granted. 

Afgucd  before  JENKS,  P.  J.,  and  THOMAS,  GARR,  WOOD- 
WARD, and  RICH,  JJ. 

Bertrand  L.  Pettigrew,  of  New  York  City  (Joseph  M.  Gazzaro  and 
\y.  Lester  Glenney,  both  of  New  York  City,  on  the  brief),  for  ap- 
pellant. 

I.  R.  Oeland,  of  Brooklyn,  for  respondent 

JENKS,  P.  J.  The  defendant  appeals  from  an  order  that  denies  his 
motion  made  at  Special  Term  for  a  new  trial  at  Trial  Term  upon  the 
ground  of  newly  discovered  evidence.  The  action  is  for  negligence. 

About  midnight  of  April  25,  1910,  the  plaintiff,  in  attempting  to 

cross  a  public  street  of  the  borough  of  Brooklyn,  came  to  collision  with 
the  motor  car  of  the  defendant,  and  sutYcred  personal  injuries.  He 
testified  that  he  was  run  down  by  the  car,  which  neither  gave  signal 
nor  showed  light.  A  man  named  Tunley,  who  was  present  some  time 
near  the  scene  of  the  accident,  was  called  as  a  witness  for  tiie  plain- 
tiff. Tunley  testified  that  he  saw  the  car  before  the  collision,  coming 
fast;  that  it  did  not  slacken  speed;  that  he  did  not  hear  any  horn 
blown  ;  that  he  did  not  see  any  lights  upon  it ;  that  the  car  struck  the 
plaintifT ;   that  it  thereafter  was  stopped;   and  that  he  then  ran  to 

'For  oUier  cases  see  aame  topic  4 1  mumbbb  la  Dec.  A  ▲m.  Digs.  1807  to  dato.  it  lUp'r  ladezM 
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the  car  and  assisted  in  taking  the  plaintiff  from  the  front  of  the  car 
to  which  he  had  clung.  The  defendant  and  two  companions  in  the 
car  at  the  time  of  the  accident  were  witnesses  for  the  defense,  together 
with  the  chauffeur.  The  testimony  for  the  defendant  is  that  the  car 
was  going  at  very  moderate  speed,  as  the  pavement  was  wet ;  that  the 
horn  was  blown  about  100  feet  from  the  crossing;  that  the  car  was 
lit;  and  that  the  collision  was  inevitable  because  of  the  sudden  move- 
ments of  the  plaintiff. 

Thus  it  appears  that  the  question  of  negligence,  in  so  far  as  it 
hung  upon  speed,  signals,  and  light,  was  sharply  contested.  When  I 
state  that  the  first  trial  resulted  in  a  disagreement  of  the  jury  and 
that,  aside  from  the  plaintiff,  there  was  no  witness  called  by  him  other 
than  Tunley,  who  testified  to  the  events  prior  to  the  collision  or  the 
circumstances  of  it,  it  is  apparent  that  Tunley  was  a  very  material  wit- 
ness. And  he  was  presented  to  the  jury  as  a  stranger  to  both  par- 
ties and  as  a  disinterested  witness.  Prior  to  the  trials  Tunley  was  seen 
by  representatives  of  the  plaintiff  and  made  affidavit  that  he  saw  the 
plaintiff  step  from  the  sidewalk  to  attempt  a  crossing;  that  prior 
thereto  he  saw  a  car  coming  very  fast;  that  it  struck  the  plaintiff; 
that  the  wheels  skidded;  that  no  horn  was  blown;  that  he  saw  no 
lights  that  he  could  remember;  that,  after  the  car  was  stopped,  he 
inquired  of  the  chauffeur  why  the  horn  was  not  blown;  and  that  the 
chauffeur  was  silent,  and  that  he  helped  to  put  the  plaintiff  in  the 
car.  The  second  trial,  had  in  April,  1912,  resulted  in  a  verdict  for 
$13,000. 

Shortly  after  that  trial  an  alleged  private  detective  approached  the 
defendant,  told  him  that  he  knew  Tunley,  that  he  had  reason  to  be- 
fieve  that  his  testimony  was  false,  and  offered,  if  the  defendant  Mrould 
•employ  him,  to  procure  evidence  of  this  falsity.  The  defendant  em- 
ployed this  man,  who  thereupon,  with  two  associates,  proceeded  in 
that  employment.  They  gained  or  liad  gained  the  confidence  of  Tim- 
ley,  who  represented  to  them  that  the  plaintitY  had  promised  him  $500 
for  favorable  testimony,  but  had  paid  to  him  only  $40.  They  induced 
Tunley  to  write  a  letter,  addressed  to  one  of  their  number,  to  the  ef- 
•  feet  that,  although  the  plaintiff  had  made  this  promise  to  him,  he 
had  received  but  $40  on  account  of  his  testimony,  "which  won  the 
rase,  as  Mr.  Shanahan  very  well  knows,"  that  $400  was  due,  and  in 
that  letter  he  authorized  the  addressee  to  collect  this  balance,  and  to 
deduct  $50  therefrom  for  collection.  And  "to  facilitate  collection." 
Tunley  was  induced  to  make  an  affidavit,  said  to  be  in  his  own  hand- 
writing, that,  although  he  was  present  at  the  scene  of  the  accident,  he 
'Mi  l  not  sec  how  the  accident  happened,  but  ♦  *  *  first  saw  Mr. 
Shanahan  after  the  automobile  had  stopped,"  and  he  "helped  him  off 
the  fender";  that  he  had  afterwards  informed  Mr.  Shanahan  that  he 
had  only  seen  that  part  of  the  accident  after  Mr.  Shanahan  had  been 
struck;  that  Mr.  Shanahan  had  said  that,  if  Tunley  would  testify  in 
his  favor,  he  would  make  **it  worth  my  (Tunley's)  while,"  and  had 
thereafter  introduced  him  to  a  friend  who  promised  him  $500  for 
favorable  testimony  in  the  case.  This  letter  and  this  affidavit  were 
not  presented  to  the  plainti£^,  but  were  turned  over  to  the  defendant 
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•or  to  his  attorneys.  The  terfftversations  of  Tunley  were  not  ended, 
for  tlie  plaintiff  upon  the  motion  presented  an  affidavit  from  Mr.  Bnicn, 
a  reputable  affiant,  that  he,  together  with  a  companion  likewise  reputa- 
4>le,  went  to  see  Tunley  in  jail,  who  in  conversation  with  that  com- 
panion and  in  the  affiant's  hearing  admitted  that  he  had  made  the  af- 
fidavit  for  the  detectives  in  order  to  collect  the  $450  from  the  plain- 
tiff, that  he  had  no  idea  that  it  would  be  "sold"  to  the  defendant,  and 
that  it  was  left  practically  blank  so  that  the  detectives  might  write  in 
whatever  they  wished.  And  Tunley  then  reiterated  that  he  had  seen 
the  accident,  as  he  had  testified  at  the  trials  of  this  case.  And  there- 
upon Tunley  put  these  statements  into  the  form  of  an  affidavit  The 

-companion  of  the  said  affiant,  Mr.  Bolen,  makes  his  affidavit  in  cor- 

•  roboration. 

The  record  is  very  voluminous.  The  aftidavits  are  numerous.  I 
have  not  attempted  to  marshal  or  to  summarize  all  of  them.  But, 
Stripped  of  all, the  surrounding  circumstances,  does  not  the  witness 

•out  of  his  own  mouth  reveal  himself?  It  may  he  quite  true  that  he 
did  not  willingly  make  these  self-contradictions  under  oath  with  the 
thouEjht  that  the  record  thereof  would  confront  him.  But  aside  from 
whatever  practices,  not  commendable  and  subject  to  scrutiny  and  sus- 
picion, may  have  been  used  to  hoodwink  him,  he  stands  forsworn. 
And  it  must  be  remembered  these  charges  do  not  merely  attack  his 

•character  for  truth  and  veracity,  but  trench  upon  the  truth  of  his 
testimony  upon  the  issues  of  this  case.  I  believe  that  Mr.  Shanahan, 
the  plaintiff,  was  not  a  party  to  any  conspiracy  to  have  Tunley  testify 
falsely,  and  did  not  promise,  directly  or  indirectly,  Tunley  money  or 
other  consideration  for  his  testimony.  I  think  that  he  had  no  reason 
to  believe  that  Tunley  lied,  if  he  did  lie,  when  he  testified  that  he  was 
a  witness  of  the  accident.  And  I  think  that  the  plaintiff  is  not  sub- 
ject to  any  criticism  for  his  relations  witli  Tunley.  There  are  many 
affidavits  as  to  his  excellent  character.  If  Tunley  did  not  witness  the 
accident,  it  is  plaintiff's  misfortune  that  he  has  no  witness  thereof  save 
himself.  If  Tunley  did  witness  the  accident,  and  tells  the  truth,  it  is 
plaintiff's  misfortune  that  Tunley  at  times  has  recanted.  But  the  cru- 
cial question  in  this  case  is  whether  this  verdict  should  stand  when  the 
sole  witness  to  the  accident  beside  the  plaintiff,  called  By  the  plaintiff, 
reveals  himself  as  a  juggler  with  the  truth,  and  veers  from  one  party 
to  the  other  as  he  may  market  his  evidence.  Tunley  undoubtedly  was 
at  the  scene,  but  the  questions  in  doubt  are  whether  he  came  upon  the 
scene  after  the  accident  or  was  an  eyewitness  to  the  accident,  and,  if 
he  was  the  latter,  whether  his  version  of  the  accident  is  true.  It  seems 
clear  enough  that  he  sought  to  profit  from  the  fact  that  he  was  on 
the  scene,  and  that  he  realized  that  his  testimony,  as  an  apparently 
disinterested  spectator,  was  urgent  for  the  plaintiff.  If  he  lied,  he 
may  have  thought  that  none  could  detect  him.  If  he  told  the  truth, 
he  may  have  thought  that  he  nevertheless  put  the  plaintiff'  under  an 
obligation.  And  I  do  not  doubt  that  Tunley,  recognizing  his  impor- 
tance, sought  to  solicit  money  from  the  plaintiff  as  a  gratui^,  as  an 

•enforced-  loan,  and  as  blackmail  under  the  threat  of  recantation.  He 

.gives  his  word  the  stability  of  a  weathercocki 
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When  I  advise  that  there  should  be  a  new  trial,  I  do  not  mean  that 
it  should  be  implied  that  I  think  that  the  plaintiff  has  not  cause  of 
action,  and  should  not  prevail.  If  my  advice  be  taken  by  my  Associ- 
ates, the  plaintiff  is  not  deprived  of  his  ultimate  right  if  he  possess  it. 
He  may  prevail  without  Tunley,  or  despite  him.  The  jury  may  de- 
cide, if  Tunley  reiterates  his  evidence,  that  he  tells  the  truth.  But 
whether  the  truth  is  in  him  can  be  best  determined  by  a  jury  that 
can  see  him  and  can  hear  both  him  and  his  accusers,  and  sift  out 
facts  from  this  mass  of  self-contradictions. 

In  Barrett  v.  Third  Avenue  R.  Co.,  45  N.  Y.  628-632,  the  court 
say: 

"Motions  to  set  n^ide  verdicts  as  contrary  to  evidence,  as  well  tia  motions 
for  a  new  ti*iui  upuu  the  ground  of  newly  discovered  evidence,  are  not  gov- 
erned by  any  well-deflned  rules,  but  depend  In  a  great  degree  upon  the  pe- 
culiar circmnptnnces  of  eaoh  case.  They  are  addressed  to  the  sound  discre- 
tion of  the  court,  and  whether  they  should  be  granted  or  refused  Involves  the 
InQuIry  whether  substantial  Justice  has  been  done^  the  court  liaTing  in  Ttew 
solely  the  attainment  of  that  end." 

In  iianiniond  v.  Delaware,  Lackawanna  &  W.  R.  R.  Co.,  140  App. 
Div.  810,  126  N.  Y.  Supp.  141,  the  court,  per  Smith,  P.  J.,  say: 

'The  evidence  was  to  the  effect  that  It  was  a  refy  few  minutes,  except  the 

evidence  of  tlds  man  Seot^  and  Scott  himself  had  theretofore  made  an  affi- 
davit contradicting  the  evidence  then  given  upon  the  trial.  Inasmuch,  there- 
fore, as  the  plaintiff's  esse  rested  mainly  upon  this  evidence,  and  the  wit- 
ness has  retracted  what  he  then  swore  to  and  shown  himself  wholly  unworthy 
of  belief,  it  became  proper  in  the  exercise  of  fair  judicial  discretion  to  grant 
a  new  triaL" 

In  Bennett  v.  Riley,  82  App.  Div.  639,  81  N.  Y.  Supp.  882,  this 

court  said: 

"It  is  not  easy  to  brinj?  home  the  conspiracy  or  the  perjury  by  the  i>enisal 
of  allidavits.  The  court  should  not  be  required  tu  do  this  if  there  is  another 
tribunal  wlUc-li  can  decide  those  questions  after  seeing  and  liearing  the  ac- 
cused and  their  aceiisers  faee  to  face  under  the  scrutiny  of  oral  examination. 
It  is  no  evasion  of  res|M)nsibility.  but  the  desire  to  further  justice,  that  iuijM^ls 
us  to  send  virtually  these  questions  to  a  Jury.  •  •  •  Out  of  such  trial 
should  come  the  truth.  At  least,  there  is  no  human  tribunal  so  well  adapted 
to  elicit  it.  If  our  decision  determined  a  right  we  might  hesitate  more  than 
we  do  when  we  consider  that  it  means  nothing  more  than  pladnf  the  parties 
as  they  stood  before  the  trial.*' 

See,  too,  Chapman  v.  Delaware,  L.  &  W.  R.  R.  Co.,  102  App.  Div. 
176,  92  N.  Y.  Supp.  304.  I  do  not  ascribe  blame  to  the  defendant 

He  himself  was  a  witness.  If  the  ic-tiniony  adduced  by  him  was  true, 
then  Tunley  did  not  tell  the  tnnli.  His  attitude  was  protestant.  He 
was  informed  that  proof  was  procurable,  not  by  him.  that  Tunley  tes- 
tified falsely.  That  proof  apparently  was  procurable  only  by  employ- 
ment of  the  informant.  The  defendant's  ahernative  was  to  suffer  un- 
der what  he  regarded  was  an  unjust  verdict  for  a  large  amount  of 
money,  subject  to  his  right  of  appeal  He  did  appeal,  and  he  did 
employ  the  informant.  But  it  does  not  appear  that  he  in  any  way 
was  a  party  t<»  the  methods  whereby  the  proof  was  put  into  his  hands 
or  into  those  of  his  attorney. 
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Finally,  nothing  can  be  found  which  in  any  way  casts  any  imputa- 
tion upon  the  attorneys  and  counsel  of  both  parties.  They  are  of  the 
highest  standing  and  rq)ute  at  the  bar,  and  above  even  hypercriticisni 
for  their  conduct. 

I  advise  that  the  order  be  reversed,  with  costs,  and  that  the  motion 
be  granted.  All  concur,  except  WOODWARD,  J.,  dissenting. 


HUNT  T.  HUNT. 

(SuiHreiiie  Coart  Appellate  Dlvtefoo,  Second  Department.  Ttnuarr  17.  1913.) 

L  Abatement  and  Revival  (j  79*) — Death  of  Party— Stii'llatio.ns. 

After  Judgment  for  plaintiff  In  a  divorce  action,  defendant  moved  to 

vacate  tho  judtrraent  on  the  ground  of  newly  discovered  evidence.  A 
bearing  of  the  motion  was  adjourned  by  a  stii»uliitlon  providing  tliat  de- 
fendant should  not  be  prejudiced  thereby  as  to  any  possible  preient.  or 
future  rights  in  plaint  ifTs  pir)r)erty,  and  that  its  status  as  regarded 
defendant  should  remain  unchanged  pending  the  deterniinatiou  of  the 
motion.  Before  the  motion  was  heard  plaintiff  died.  On  motion  to  re- 
vive the  action  nnd  the  motion  to  vacate  ngainst  the  executors  and  otliers 
Interested  under  plaintifl's  will,  all  of  whom  were  nonresidents,  they  ap- 
peared specially  and  objected  to  the  court's  Jurisdiction.  Held,  that  the 
stipulation  authorized  the  court  to  determine  the  motion  to  vacate  not- 
withstanding its  inability  to  .substitute  any  one  as  plaintiflF,  but  did  not 
antbortee  a  new  motion  against  ijlaintiflTs  representatives,  nor  was  such 
new  motion  necessary  as  the  original  motion  woiild  be  decided  as  of  the 
time  when  it  would  have  been  submitted  except  tor  the  stipulation. 

[Ed.  Note.— For  other  eases,  see  Abatement  and  Revtval,  Cent  Dig. 
H  496-496;  Dec.  Dig.  f  79.*] 

2.  ATTOKNEV  and  Cr.TENT  (§  80*) — AUTIIOBITV — CoNniTT  OF  r.TTlCATION. 

The  attorney  for  plaintiff  in  a  divorce  action  liad  authority  to  stipulate 
that  an  adjovnunent  of  the  bearing  of  a  motion  to  vacate  a  Judgment  for 
plaintifT  should  not  prejudice  defendant's  rights,  although  plaintiff  died 
before  the  motion  was  beard. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  U  163- 
100;  De&  Dig;  I  88.*] 
S.  Stipulations  (§  14*) — CoxfirRi  cnoN— Abatement  of  Divorcf.  Suit. 

Although  a  stipulatluu  by  plaintiff  ii^  a  divorce  action  Uiat  the  post- 
ptmement  of  the  hearing  of  defendant's  motion  to  vacate  the  judgment 
should  not  prejudice  defendant's  rights  in  any  way  did  not  authorize  a 
new  motion  after  plaintiff's  death  against  bis  representatives,  the  court 
on  snch  motion  had  power  to  order  that  the  stipulation  and  affldaTlts 
establishing  it  and  proving  plaintiffs  death,  the  hls^tory  of  the  motion, 
and  such  other  papers  as  might  be  pertinent  should  be  made  a  part  of  the 
proceedings  In  the  original  motion. 

[Ed.  Note— For  other  eases,  see  Stipulations,  Gent  Dig.  H  2i-87;  Dec 
Dig.  ?i  14.*) 

Woodward,  J.,  dissenting. 
Appeal  from  Special  Term,  Kings  County. 

Action  by  John  W.  Hunt  a^^ninst  Bessie  H.  Hunt.  From  an  order 
(75  Misc.  Rep.  209.  135  N.  Y.  Supp.  39)  denying::  a  motion  to  revive 
the  action  and  a  motion  to  vacate  the  judgment  against  the  executors, 
trustees  and  others  interested  under  the  will  of  the  deceased  plaintiff 
defendant  aiq>eaU.  Modified. 

*V0rotli«reaa«iM«UMiteploaf  HVBoaataDee.  aam.  Digs.  1907  to  dat*.  a  R«p'r  Xadtzw 
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Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  J  J. 

Frank  Parker  Ufford,  of  New  York  City  (Philip  Carpenter,  of  New 

York  City,  on  the  brief),  for  appellant. 

Alfred  G.  Reeves  and  A.  W.  Haywood,  Jr.,  both  of  New  York 
City,  for  respondents  Lucas,  and  John  £.  Harris. 

THOMAS,  J.  The  plaintiff  died  in  December,  1910,  after  final' 
judgment  for  divorce,  entered  July  27,  1910,  against  the  defendant, 
and  pending  a  motion  made  by  her  in  October,  1910,  to  set  it  aside 

upon  the  ground  oT  newly  discovered  evidence  of  adultery  on  his 
part  that,  proven,  would  preclude  judgment  in  his  favor.  In  April; 
1911,  the  defendant  moved  to  revive  the  action  and  the  motion,  and 
to  vacate  the  judgment.  The  executors  and  trustees  and  others  in- 
terested under  the  will  of  the  plaintiff  lived  ovt  of  the  state  and  were 
b\  order  of  the  court  served  by  publication,  and  all  save  two,  one  an 
infant,  appeared  specially  to  object  to  the  jurisdiction  of  the  court 
The  motion  was  denied  solely  for  want  of  power  to  hear  it.  It  is 
stated  in  the  opinion  that  the  parties  served  were  not  related  to  the 
subject-matter  of  the  action,  and  that  the  court  had  not  acquired  ju- 
risdiction over  them. 

[1]  The  question  is  whether  the  stipulation  made  by  plaintiff's  at- 
torneys in  his  lifetime  to  secure  postponements  of  the  hearing  of  the 
motion  enables  the  court  to  decide  the  motion  ready  for  submission 
at  his  death.  The  consent  to  the  adjournment  of  tlie  motion  was  upon 
the  following  agreement  made  with  his  attorneys : 

"This  stipulation  Is  upon  the  understaudlug  that  the  Uefenduut  is  not  to  be 
prejudiced  by  this  adjournment  as  to  any  possible  present  or  future  rights- 
in  the  plaintiff's  property,  and  Its  status  as  regards  the  detendant  staail  re> 
main  unchanged  pending  the  deteruiiuutiou  of  this  motion." 

The  agreement,  made  in  view  of  plaintiff's  serious  illness  and  read 

in  the  light  of  it,  in  its  spirit  and  scope,  is  that,  in  consideration  of 
the  adjourrmients,  the  motion,  should  not  abate  by  his  death,  and  that 
the  defendant's  rights  in  his  property  should  be  whatever  should  come 
from  immediate  submission.  Had  not  the  stipulation  been  made,  the 
motion  would  have  been  heard  with  opportunity  for  decision  favorable 
to  the  defendant.  In  short,  the  plaintiff's  attorneys  assumed  to  say  to- 
the  defendant  that,  if  she  would  forego  the  present  submission  of 
the  motion,  she  would  have  the  right  to  have  it  later  decided  and  have 
all  the  benefits  of  its  disposition.  The  exislitig  opposition  is  that  the 
stipulation  saved  nothing  to  the  defendant  in  the  motion,  which  died 
with  the  plaintiff,  and  that  all  rights  dependent  upon  decision  of  the 
motion  and  which  the  stipulation  was  intended  to  secure  disappeared. 
By  the  stipulation  the  plaintiff  gained  all  what  he  would,  and  the  de- 
fendant lost  what  it  vouchsafed  to  her.  Such  is  the  result  if  the  stip- 
ulation is  unavailable.  The  defendant  had  been  plaintiff's  wife.  He 
had  judgment  divorcing  her,  subject  to  the  power  of  the  court  to  re- 
verse the  judgment  upon  appeal,  or  to  set  it  aside  for  usual  causes,  and 
amongst  tiiem  upon  the  discovery  of  evidence  of  a  defense  based  on 
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his  miscondtict  The  granting  of  the  motion  would  have  vacated  th^ 
judgment,  restored  her  to  the  relation  of  wife,  if  he  were  living,  and 
given  her  whatever  interest  in  his  property* would  flow  from  his  death. 
If  he  died  pending  the  determination  of  the  motion,  with  the  stipula- 
tion faithfully  kept,  a  decision  favorable  to  her  would  have  annulled 
the  judgment  of  divorce,  made  her  his  widow  with  whatever  in  his 
estate  the  law  gave  her.  To  this  he  through  his  attorneys  agreed. 
Now,  it  is  said  that  his  agreement  could  not  do  what  it  promised  be- 
cause his  death  obliterated  the  motion  and  caused  the  accompanying 
stipulation  to  fail,  at  least  in  this  action.  But  he  agreed  that  it  should 
not  abate.  Shall  the  rule  that  such  an  action  abates  override  his  agree- 
ment that  it  shall  not  abate  ?  No  rule  or  consideration  of  public  pol- 
icy requires  that  a  man's  promise,  given  in  view  of  his  death  possi- 
Ue  or  probable,  may  be  violated  because  he  dies.  There  is  nothing 
abnormal  or  impossible  in  the  execution  of  the  agreement  A  man 
may  obtain  a  judgment  of  divorce,  and  the  court  may  reverse  it, 
although  pending  the  appeal  he  dies  without  wife  and  leaving  no  wid- 
ow, and  by  such  reversal  the  defendant  become  his  widow.  His  cause 
of  action  in  case  of  reversal  is  in  that  case  lost  by  his  death.  So  it 
was  known  that,  if  he  died  and  the  motion  went  against  him,  the  case 
could  not  be  retried.  Here  he  promised  that,  if  given  an  opportunity 
to  defend  the  motion,  no  legal  harm  from  the  delay  should  come  to 
defendant.  If  he  imperiled  the  retrial  of  the  action  in  case  of  his 
death,  he  knew  the  chance  he  assumed.  It  was  a  part  of  the  consid- 
eration of  postponing  the  submission. 

[2]  But  It  is  urged  that  his  attorneys  had  no  authority  to  make  the 
stipulation  in  his  absence.  The  stipulation  was  continued  for  some 
time  before  his  death,  and  it  does  not  appear  that  he  did  not  know  of 
it  or  that  he  repudiated  it.  It  was,  however,  within  their  apparent 
ability  to  say  for  him  that  she  should  not  lose  the  benefit  of  submission 
and  possible  favorable  decision  if  the  due  time  of  submission  for  de- 
termination was  postponed.  So  it  was  decided  in  Cox  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  63  N.  Y.  414.  There,  as  here,  the  action  would  have 
abated  without  the  stipulation,  but  the  stipulation,  more  explicitly 
expressed,  kept  it  alive.  In  that  case  the  plaintiff  and  not  the  de- 
lendant  died.  But  the  action  in  tlic  absence  of  stipulation  would 
abate  in  either  case,  and  it  is  not  logical  to  say  that  it  would  abide 
in  one  case  and  abate  in  the  other.  But  it  is  here,  if  anywhere,  that 
the  chief  difficulty  arises.  There  is  no  plaintiff  within  the  possible 
jurisdiction  of  the  court  to  be  substituted.  What,  then,  would  have 
been  the  decision  in  the  Cox  Case  had  the  defendant  been  a  nonresident 
and  jurisdiction  of  his  representatives  been  impossible?  And  what 
would  be  done  had  there  been  in  the  case  at  bar  an  appeal  from  the 
judgment  and  the  plaintiff  died  pending  the  appeal?  Would  the  court 
be  halted  and  made  powerless  thereby?  It  is  said  that  Mr.  Hunt's 
representatives  have  no  cause  of  action.  Peck's  representative  had  not 
in  the  Cox  Case.  The  action  did  not  survive  as  to  either.  Neither 
could  be  related  to  the  subject-matter  of  the  action,  although  in  ei- 
ther case  the  result  wouUl  affect  them.  But  if  it  be  decided,  as  it  has 
been,  that  Hunt's  executors  are  not  proper  parties,  that  they  are  not 
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related  to  the  subject-matter,  and  that  the  court  has  not  and  cannot 
obtain  jurisdiction  of  them,  then  the  situation  must  be  faced.  Take 
them  at  their  word.  If  the  executors  and  others  under  Mr.  Hunt's 
will  have  no  interest,  they  need  not  be  considered,  and  tlic  question 
then  is  what  can  be  done.  Has  the  court  lost  jurisdiction  over  its 
own  judgment  because  llicrc  is  no  one  who  can  legally  be  substituted 
for  the  stipulator  dying?  Does  Hunt's  agreement  fail  because  his 
will  and  property  and  representatives  are  beyond  the  state?  He  in- 
voked the  jurisdiction,  possessed  its  judgment,  stipulated  continuance 
of  the  motion,  and  the  court  should  not  in  justice  be  defeated  by  the 
alisence  of  those  succeeding  to  his  property.  There  is  no  living  party 
plaintiff.  There  is  no  novelty  in  the  proposition  that  the  court  may 
continue  to  consider  its  own  judgment  In  behalf  of  good  faith  and 
the  fulfillment  of  obligation,  the  law  finds  a  way,  and  does  not  yield 
readily  to  technical  obstacles.  Hunt  fairly  stipulated  that  the  motion 
should  continue;  that  is,  that  it  should  be  heard  and  decided  whether 
he  lived  or  died.  If  the  stipulation  does  not  mean  that,  the  argument 
fails.  If  that  is  its  scope,  the  court  should  do  what  Hunt  agreed  that 
it  might  do.  Cannot  it  do  it?  In  the  Cox  Case  it  was  said: 

**If  the  plaintiffs  bad  proceeded  with  the  action  In  the  name  of  their  tes- 
tator after  his  doath,  and  ohtaliipd  Jud^'inont  the  court  would,  I  thiuk.  In  vlew 
of  the  stipulutiou,  have  refused  to  set  aside  tbe  judgment  at  the  instance 
of  the  defendant  la  It  an  Insuperable  objection  to  the  judgment  here  that 
the  oxfK'titors  of  the  orJ^hml  plnlntiff  became  parties  to  the  record,  and  that 
objecliou  was  taken  on  the  trial  that  the  cause  of  action  did  not  survive?  I 
think  not;  and  that  the  stipulation  Is  a  snfBelent  answer  in  ibis  case^  also.** 

In  Ames  v.  Webbers,  10  Wend.  624,  the  trial  was  liad  after  the  death 
of  the  defendant  in  pursuance  of  a  stipulation  given  during  his  lifetime, 
on  an  application  in  his  behalf  at  a  previous  circuit,  to  put  off  the  trial 
for  the  ahsenci  of  a  witness.  A  writ  of  error  was  prosecuted  for  the 
reversal  of  the  judgment.  The  court  had  refused  to  relieve  from  the 
stipulation.  10  Wend.  576w  In  the  Cox  Case,  Judge  Andrews  wrote 
of  it: 

"The  suit  proceeded  to  Judgment  against  the  deceased  defendant  (10  Wend. 
624),  and  a  writ  of  error  brought  thereon  bj  his  executors  was  quashed.*' 

I  judi^e  that  there  was  no  living  defendant  to  the  suit  when  the  trial 
was  had  and  ju<lginent  taken.  In  McGuire  v.  New  York  Central  & 
Hudson  River  Railroad  Co.,  6  Daly,  70,  there  was  a  stipulation  that, 
in  case  of  the  death  of  the  plaintiff  at  any  time  before  verdict,  neither 
the  cause  of  action  nor  the  action  should  abate.  It  was  decided  that 
the  action  after  plaintiff's  death  could  be  continued  against  his  exec- 
utor, but  it  was  said  that  "the  cause  could  not  proceed  without  a  plain- 
tiff." Such  statement  makes  against  the  present  defendant,  but  as  an 
expression  of  opinion  it  should  yield  to  the  statement  in  the  Cox  Case 
and  the  decision  in  Ames  v.  Webbers.  In  Watson  v.  Watson,  1  Hun, 
267,  there  was  no  stipulation  but  a  motion  to  set  aside  a  judgment  in 
an  action  for  a  divorce  for  fraud  and  irr^larity  in  obtaining  it  was 
denied.   The  court  said : 

"The  administrator  has  no  power  to  consent  to  setting  aside  the  Judgntonr. 
He  haa  no  cuutrul  or  authority  over  it.  There  is  no  pecuniary  recovery  to  be 
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enforced  by  him.  The  decree  simply  dissolves  the  marriage  relation  and  dis- 
poses of  the  custody  of  the  clilldren,  both  of  which  are  questions  in  which  the 
administrator,  as  such,  has  no  legal  interest  whatever.  •  •  •  We  cannot 
avoid  the  conclusion  that  the  motion  was  properly  denied.  An  action*  in  the 
nature  of  a  bill  of  revivor,  bringing  before  the  court  all  the  heirs  at  law  and 
other  persona  interested  in  the  real  estate  left  by  the  decedent,  and  such  per- 
sons as  may  have  taken  conveyance  thereof  subsequent  to  the  decree,  as  well 
as  hb  representatives,  seems  to  us  the  only  mode  in  which  the  relief  sought 
cui  properl7  oMatned." 

In  the  absence  of  stipulation,  such  would  be  the  proper  practice,  but, 
where  the  existence  of  the  stipulation  is  undoubted,  it  can  be  enforced 
ty  motion  in  the  action  In  which  it  is  made.  Potter  v.  Rosstter,  109 
App.  Div.  737,  96  N.  Y.  Supp.  177.  In  Groh  v.  Groh,  35  Misc.  Rep. 
354,  71  N.  Y.  Supp.  985,  the  rule  in  Watson  v.  Watson  was  followed, 
and  jthere  also  there  was  no  stipulation.  But  in  the  case  at  bar  the 
motion  under  the  stipulation  was  continued  to  November  25th,  and  on 
November  23,  1910,  the  plaintiff  brought  an  action  and  stayed  on  ex 
parte  applkation  liie  pmectition  of  ifie  motion,  and  before  the  stay 
could  be  vacated  the  piaintiflF  died.  But  to  this  court,  before  the  plain* 
tiff  died,  should  have  been  submitted  this  motion  for  decision,  and  but 
for  the  stay  in  the  action  brought  the  decision  would  presumably  have 
been  made.  The  position  now  that  the  motion  died  affronts,  not  only 
the  stipulation,  but  good  conscience.  Its  maintenance  would  be  a  ju- 
dicial declaration  that  the  court  is  powerless  over  its  own  judgment, 
even  in  a  case  where  there  is  a  stipulation  that  the  action  shall  live  for 
the  express  purpose  of  decision — powerless  because  the  plaintiff,  after 
seeking  this  jurisdiction,  has  died  leaving  his  property  elsewhere  to 
be  administered  by  foreign  executors.  True,  it  is  admitted,  even  con- 
tended and  decided,  that  the  executors  are  not  related  to  the  subject- 
matter  of  the  action.  Their  presence  as  parties  wotdd  be  a  mere 
formality  supplying  by  some  fiction  a  party  having  no  interest  in  the 
cause  of  action,  save  as  the  reversal  of  judgment  might  affect  indirectly 
the  decedent's  property.  If  a  fiction  is  necessary,  it  is  a  better  one 
to  decide  the  case  as  of  the  date  of  its  due  submission,  when  the  real 
plaintiff  was  alive,  and  enter  the  order  accordingly.  The  foreign  per- 
sons now  denying  jurisdiction  may  not  complain,  inasmuch  as  they 
were  invito,  if  not  legally  bidden,  to  appear.  But  their  presence  is 
not  necessary,  and  cannot  be  coerced,  and  their  absence  is  harmless 
tmless  to  themselves.  It  must  be  kept  in  mind  that  the  present  matter 
relates  solely  to  the  power  of  the  court.  What  shall  be  done  on  the 
merits  receives  no  attention. 

[3]  But  what  has  been  written  has  reference  to  the  power  of  the 
court  in  die  original  motion  pending  before  it.  The  present  motion 
is  an  original  one  to  obtain,  with  slight  exception,  the  relief  sought 
in  the  first  motion.  The  stipulation  docs  not  authorize  that.  It  saves 
the  first  motion.  It  does  not  authorize  a  new  motion  after  death, 
aimed  against  the  representatives.  But  no  new  motion  is  necessary, 
as  one  is  pending  and  vitalized  by  the  stipulation,  and  upon  filing  the 
Stipulation,  with  proof  of  pertinent  facts  such  as  were  brought  to  court 
in  tlie  motion  pa{)ers  herein,  the  original  motion  may  be  decided  as  of 
the  time  when  submission  was  due.  Bell  v.  Bell,  181  U.  S.  175,  179, 
139N.X.S.— 27 
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21  Sup.  Ct  551,  45  L.  Ed.  804.  Hence  the  court  has  the  power  on 
the  present  motion  to  order  that  the  stipulation  and  affidavits  establish- 
ing It  and  proving  plainttflTs  death,  itnd  the  history  of  the  motion,  and 
such  other  papers  as  may  he  pertinent,  be  made  a  part  of  the  proceed- 
ings in  the  original  motion,  and  to  decide  it  with  such  further  oppor- 
tunity to  persons  to  be  heard  as  it  deems  just. 

The  present  order  apy^ealcd  from  should  be'  modified  accordingly, 
and  as  so  modified  affirmed,  without  costs.  All  concur,  except  WOOD- 
WARD, J.,  dissenting. 


PEOPLE  NAIMARK. 

(Supreme  Court.  Appellate  Division,  Second  Department  January  17,  1918.) 

CaiMiNAL  Conviction — Reversal. 

Conviction  of  perjury,  alleged  to  have  l)een  committed  in  the  trial  of  a 
clTtl  actioD«  nnd  Mtence  for  a  term  of  not  lees  than  five  nor  more  tlian 
ten  ycnrs,  reversed,  and  jnsdoe  held  to  require  a  new  trial. 

Burr,  J.,  diiisenting. 
Appeal  from  Kings  County  Court 

Max  Naimark  was  convicted  of  perjury,  and  sentenced  for  a  term 
of  not  less  than  five  nor  more  than  ten  years,  and  he  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR, 
WOODWARD,  and  RICH,  JJ. 

Abraham  Gruber,  of  New  York  City,  for  appellant. 
Hersey  Egginton,  Asst.  Dist  Atty.,  of  Brooklyn  (James  C.  Crop- 
sey,  Dist  Atty.,  of  Brooklyn,  on  the  brief),  for  the  People. 

WOODWARD,  J.   The  appellant  is  charged  with  the  crime  of 

perjury,  alleged  tO  have  been  committed  in  the  trial  of  a  civil  action. 
The  defendant  employed  one  Goldenberg  in  his  factory  in  making- 
sweaters.  On  the  termination  of  this  employment,  the  defendant  had 
some  controversN'  with  Goldenberg  as  to  the  amount  of  salary  due 
to  the  latter.  The  defendant  claimed  the  amount  to  be  $86.30,  and 
Goldenberg  claimed  $147.35  in  addition  thereto.  The  defendant  eave 
Goldenberg  his  check  for  $86.30,  and  it  is  claimed  by  Goldenberg- 
that  at  the  time  it  was  aj^reed  the  matter  of  $147.35  snould  be  sub- 
mitted to  friends  for  arbitration,  and  that  the  check  did  not  purport 
to  be  payment  in  full  of  the  account.  Upon  the  trial  of  the  action 
brought  by  Goldenberg  to  recover  the  balance  of  the  claim,  the  de- 
fendant swore  that  at  the  time  of  the  delivery  of  the  check  it  had 
written  across  the  face  thereof  the  words.  "Paid  in  full,"  and  the 
check  was  prndnrcd  in  evidence,  showins^^  these  words  upon  its  face. 
Goldenberg  testified  that  he  took  the  check  to  his  attorney  before  us- 
ing it,  and  that  he  subsequently  had  a  photograph  taken  of  the  same, 
and  that  the  words,  "Paid  in  full,"  were  not  upon  it  when  he  received 
it  from  the  defendant.  The  photoeraph  was  received  in  evidence, 
and  Goldenbei|^s  attorney  testified  that  the  check  did  not  have  these 
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words  upon  it  when  it  was  presented  to  him.    With  the  evidence 

in  this  shape,  the  justice  presiding  in  the  Municipal  Court  impound- 
ed the  papers  and  delivered  the  same  to  the  district  attorney,  and 
an  indictment  was  found  against  the  defendant,  charging  him  with 
perjury. 

Upon  the  trial  of  the  defendant  upon  this  indictment  the  record 

upon  its  face  shows  no  prejudicial  error  to  the  defendant  up  to  the 
time  of  pronouncing  sentence.  He  appears  to  have  been  duly  con- 
victed of  the  crime,  and  while  there  was  evidence  in  the  record  wliich 
might  have  induced  reasonable  men  to  think  the  defendant  had  been 
the  victim  of  a  plan  to  catch  him  In  a  crime,  for  men  do  not  usually 
procure  the  photographing  of  a  check  in  anticipation  that  it  may  ht 
altered  thereafter,  yet  the  evidence  is  sufficient  to  warrant  the  con- 
viction, and,  were  we  satisfied  that  justice  did  not  require  a  new  trial, 
we  should  feel  called  upon  to  affirm  the  judgment. 

At  the  dose  of  the  trial,  counsel  asked  for  delay  in  passing  sentence, 
and  in  the  course  of  a  colloquy  between  the  court  and  counsel  the 
court  said: 

"This  f-ase  has  been  before  me  for  three  weeks,  from  the  very  moment  of 
bis  arrest.  He  was  arraigned  before  me.  •  *  •  He  knew  just  what  to 
expect.  If  he  insisted  on  going  into  the  fabrication  of  lies  and  perjury  intro> 
dueed  here.  •  •  •  I  said  to  this  man  t)efore  he  went  to  trial,  through  tUs 
counsel  and  associate  counsel,  that  he  having  admitted  his  guilt  in  this  case, 
if  he  persisted  in  going  to  trial  and  trying  further  to  deceive  this  court  and 
the  Jury  in  this  case,  that  he  would  get  the  full  limit  of  sentence.  1  said: 
'If  he  wished  to  take  a  plea  in  this  case,  I  would  give  him  a  very  light  sen- 
tence.' I  named  what  this  would  be;  but,  despite  that  fact,  he  -insisted  on 
going  to  trial,  believing  he  might  deceive  this  Jury  and  this  court  with  the 
further  daring  perjury  that  was  Introduced  in  this  case.  He  went  on  well 
knowing  that  if  he  were  convicted,  he  would  get  the  full  limit  of  sentence. 
That  was  said  to  him  through  his  counsel.  I  told  his  counsel:  'Now,  you  are 
takin^r  a  chance.  T  am  satisfied  he  will  be  convicted.  He  admits  he  is  guilty 
and  the  records  say  so.  I  don't  see  how  he  is  going  to  avoid  if  Counsel 
pleaded  with  him.  He  said  no ;  he  would  take  his  chance.  Ho  has  taken  hia 
(linnee.  I  said  to  counsel:  'After  ho  is  convicted,  please  don't  brhm  the 
whole  town  to  me  and  ask  me  to  give  him  a  small  sentence,  because  I  say  to 
yoa  now,  If  he  is  convicted  he  will  get  the  limit  of  sentence.'  He  Is  going  to 
nesravate  his  already  flagrant  case  of  perjury.  I  told  that  to  counsel.  •  •  • 
Now,  you  want  me  to  be  held  up  and  beset  every  minute  of  twenty-four  hours 
a  day  by  more  people  until  I  sentence  him?  No;  I  must  aentenoe  him  this 
nandag*  *  *  *  We  are  not  going  to  let  this  guilty  man  escape.** 

Clearly,  had  the  learned  trial  judge  been  proposed  for  a  juror,  he 
would  have  heen  disqualified  by  his  attitude  toward  the  prisoner,  who 
vras  presumed  under  the  law  to  be  innocent,  and  while  it  is  true  that 

no  substantial  legal  error  appears  in  the  trial,  so  far  as  the  record  dis- 
closes, it  is  impossible  in  a  printed  record  to  reproduce  the  atmo5i)here 
of  the  courtroom,  or  to  take  account  of  those  acts  on  the  part  of  a 
prejudiced  judge  which  are  likely  to  go  far  m  the  determination  of 
questions  of  fact.  A  smile,  a  sneer,  an  exclamation,  an  inflection  of 
the  voice  in  giving  a  ruling,  right  and  proper  in  itself,  may  be  far 
more  prejudicial  to  the  rights  of  the  defendant  than  the  averag^e  er- 
roneous ruling,  and  the  idea  of  a  judge  presiding  at  a  trial,  coniniit-  ^ 
ted  in  advance  to  the  theory  of  the  defendant's  guilt,  and  to  a  deter- ' 
mmation  to  administer  punishment  up  to  the  f  uU  limit  of  the  law,  is 
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destructive  to  that  conception  of  justice  which  pictures  her  with  blind- 
ed eyes,  and  is  shocking  to  our  sense  of  judicial  fairness.  In  the  or- 
dinary administration  of  justice  it  is  not  customary  to  inflict  the  full 
penalty  of  llie  law  for  a  first  offense,  and  the  statute  makes  some 
drastic  provisions  for  those  who  are  convicted  of  a  felony  after  hav- 
ing been  convicted  of  other  crimes  and  misdemeanors  (section  510, 
Code  of  Criminal  Procedure),  but  in  the  case  now  before  us  the  pris- 
oner was  in  a  sense  on  trial  for  two  crimes — one  the  crime  of  perjury 
as  a  first  offense,  where  he  would  naturally  expect  boinc  leniency 
(and  such  as  the  trial  judge  evidently  considered  adequate  for  the  of- 
fense for  which  he  was  indicted),  and  the  other  for  perjury  as  a  sec- 
ond offense,  for  the  trial  judge  had  threatened  that  if  he  stood  upon 
his  constitutional  rif^ht,  with  the  presumption  of  innocence,  he  would, 
upon  a  conviction,  be  treated  as  one  who  had  sacrificed  the  right  to  a 
normal  punishment.  The  jury  did  not  know  tiiis.  They  had  a  right 
to  judge  of  the  facts  as  they  were  presented,  upon  the  theory  that 
the  court  would  exercise  a  judicial  discretion  in  the  administering  of 
the  punishment  which  a  first  offense  merited,  while  the  court,  pre- 
judging the  defendant  and  hokling  him  guilty  of  the  offense  charged 
m  ttie  indictment,  permitted  the  case,  so  far  as  he  was  concerned, 
to  go  t6  the  jury  as  for  a  second  offense,  because  he  had  forewarned 
him  that  all  the  evidence  he  might  produce  in  his  own  behalf  would 
be  treated  as  perjury — as  an  effort  to  deceive  the  court  and  jury — 
and  the  punishment  was  already  fncasurcd  out  for  this  second  element 
in  the  otiense.  Had  the  jury  understood  this,  had  they  known  that 
their  conviction  would  entail  punishment  as  for  a  second  offense  (and 
this  is  the  practical  result  of  the  attitude  of  the  court),  it  is  by  no 
means  certain  that  all  of  them  would  have  concurred  in  the  verdict 
upon  which  this  judgment  rests.  "The  first  idea  in  the  administration 
of  justice,"  say  the  court  in  Oakley  v.  Aspinwall,  3  N.  Y.  547,  549, 
"is  that  a  judge  must  necessarily  be  free  from  all  bias  and  partiality. 
He  cannot  be  both  judge  and  party,  arbiter  and  advocate  in  the  same 
cause.  Mankind  are  so  agreed  in  this  principle  that  any  departure 
from  it  shocks  their  common  sense  and  sentiment  of  justice.  *  *  * 
It  is  the  desig"n  of  the  law  to  maintain  the  purity  and  impartiality  of 
the  courts,  and  to  insure  for  their  decisions  the  respect  and  confidence 
of  the  community.  Their  judgments  become  precedents  which  con- 
trol the  determination  of  subsequent  cases ;  and  it  is  important,  in  that 
respect,  that  their  decisions  should  be  free  from  all  bias.  After  se- 
curing- wisdom  and  impartiality  in  their  judgments,  it  is  of  great  im- 
portance that  the  courts  should  be  free  from  reproach  or  the  suspicion 
of  unfairness."  Sec  McClaughry  v.  Deming,  186  U.  S.  49,  67,  22 
Sup.  Ct.  786,  46  h,  Ed.  1049,  holding  that  the  trial  of  an  officer  of 
volunteers  by  a  court-martial,  all  the  members  of  which  were  regular 
army  officers,  was  illegal  and  could  be  reached  by  habeas  corpus.  It 
is  true  that  the  remarks  quoted  had  special  relation  to  the  principle 
that  a  man  cannot  be  a  judge  in  his  own  case,  or  in  which  he  is  inter- 
ested, but  the  principles  are  equally  applicable  to  any  case  in  which 
the  riglit^  of  individuals  are  involved,  and  in  this  state  we  are  spe- 
cially authorized  to  grant  a  new  trial  if  the  court  be  satisfiorl  tliat  the 
verdict  against  the  prisoner  was  against  the  weight  of  evidence  or 
against  law,  or  that  justice  requires  a  new  trial,  whether  any  excep- 
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tion  shall  have  been  taken  or  not  in  the  court  below.  Sectbn  527, 
Code  of  Criminal  Procedure.  This  seems  to  us  to  be  a  case  calling 

for  reversal  upon  the  last  ground,  for  it  is  difficult  to  conceive  of  an 
impartial  trial  and  the  accomplishment  of  that  practical  justice  which 
trial  by  jury  is  intended  to  promote  under  the  circumstances  disclosed 
by  this  record.  The  fact  that  this  did  not  result  in  erroneous  rulings 
is  nothing  to  the  point  The  evil  is  in  a  judge  entering  upon  the  trial 
of  a  criminal  case  prejud^d,  and  virtually  disposing  of  the  case  upon 
the  basis  of  an  aggravation  of  the  crime  charged  in  the  indictment, 
without  any  opportunity  for  the  jury  to  know  the  attitude  of  the 
court,  except  as  that  might  manifest  itself  in  acts  which  the  record 
would  not  disclose,  and  "Sie  act  complained  of  was  calculated  to  impair 
the  confidence  of  the  opposite  party  in  the  impartiality  of  the  officer, 
which  is  of  itself  an  evil  which  should  be  carefully  avoided.  Next  in 
importance  to  the  duty  of  rendering  a  righteous  judgment  is  that  of 
doing  it  in  such  a  manner  as  will  beget  no  suspicion  of  the  fairness  and 
int^rity  of  the  judge."  People  v.  Suffolk  Common  Pleas,  18  Wend. 
550,  552. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered. 

HIRSCHBERG,  J.,  concurs.  RICH,  J.,  concurs  in  result  BURR, 
J.,  reads  for  affirmance.  JENKS,  P.  J.,  not  voting. 

BURR,  J.  I  dissent  from  the  decision  about  to  be  made.  The  pre- 
vailing opinion  admits  that  the  record  "shows  no  prejudicial  error  to 
the  defendant  up  to  the  time  of  pronouncing  sentence."  To  my  mind 
the  evidence  overwhelmingly  establishes  defendant's  guilt  of  the  hei- 
nous and  all  too  common  crime  of  perjtiry.  But  it  is  said  that  "justice 
requires  a  new  trial"  within  the  meaning  of  section  527  of  the  Code 
of  Criminal  Procedure.  The  sole  reason  assigned  therefor  has  to 
do  only  with  the  sentence  imposed  by  the  trial  court.  It  appeared 
that  before  trial  defendant  admitted  his  guilt  in  the  presence  of  the 
•judge  before  whom  he  was  subsequently  tried,  and  that  he  was  then 
warned  that  if  after  such  admission  he  persisted  in  standing  trial, 
and  was  convicted,  a  heavier  sentence  would  be  imposed  than  if  he 
put  his  admission  into  the  form  of  a  plea  of  guilty.  Mr.  Justice 
Woodward  says: 

*'Clearl3r,  had  the  learned  trial  Judge  been  prapoeed  for  a  Juror,  be  woold 
bave  been  dlaqoalilled  by  bto  attitode  toward  the  prlfloner.** 

I  am  not  sure  that  this  is  the  case,  for  reasons  which  I  shall  subse- 
quently state.  Whether  this  is  so  or  not,  the  same  rule  would  not 

necessarily  apply  *to  a  judge.  The  record  establishes  that  the  learned 
trial  judge  carefully  concealed  his  knowledge  of  defendant's  guilt 
from  the  jury  during  the  proijress  of  the  trial,  and  there  is  not  the 
slightest  ground  for  believmg  that  their  verdict  upon  the  facts  was 
in  any  way  influenced  by  the  knowledge  which  the  judge  possessed. 
There  is  not  a  suggestion,  either  in  the  record  or  even  in  the  appel- 
lant's brief,  that  by  "a  smile,  a  -^necr.  an  exclamation,  an  inflection 
of  the  voice  in  giving  a  ruling,  right  and  proper  in  itself,"  any  rights 
of  defendant  were  prejudiced.   But  it  is  suggested  that  the  jury  did 
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not  know  tiiat  defendant  had  admitted  his  guilt  to  the  trial  judge.  Is 
it  contended  that  it  was  his  duty  to  disclose  this  fact  to  the  jury  during 

the  progress  of  the  trial?  If  he  had,  defendant  would  come  J>efore 
us  with  a  far  more  substantial  ground  for  the  reversal  of  this  judg- 
ment thaii  any  here  presented.  The  admission  of  guilt  made  by  de- 
fendant to  the  trial  judge  before  the  trial  required  him  either  to  dis- 
close this  fact  to  the  jury,  which  would  have  been  clearly  wrong,  or 
to  keep  his  knowledge  carefully  concealed  from  the  jury  that  they 
may  not  be  intluenced  thereby,  and  give  defendant  an  absolutely  fair 
and  impartial  trial.  The  learned  trial  judge  properly  pursued  the  lat- 
ter course.  Must  a  trial  judge,  under  the  circumstances  here  disclosed, 
decline  to  preside  at  the  triu?  If  that  is  so,  then  it  is  quite  possible 
for  every  guilty  defendant  to  disqualify  every  trial  judge  in  the  state 
by  conveying  to  him  before  trial  an  admission  of  his  guilt  in  some 
form  other  than  a  plea  of  guilty  in  open  court. 

But  even  in  the  case  of  a  juror  under  the  circumstances  here  dis- 
closed such  juror  would  not  be  necessarily  disqualified.  If  a  defend- 
ant knows  diat  a  juror  has  knowledge  as  to  the  fact  of  his  guilt  or 
innocence  before  the  commencement  of  the  trial,  knows  the  extent  of 
such  knowledge  and  the  opinion  in  the  juror's  mind  resulting  there- 
from, and  yet  consents  to  accept  him  as  a  trier  of  fact  in  his  case,  he 
cannot  afterward  be  heard  to  complain  upon  this  ground  of  the  ver- 
dict rendered.  With  full  knowledge  of  the  information  possessed  by 
the  trial  judge,  and  with  knowledge  of  the  effect  which  such  knowl- 
edge had  produced  upon  his  mind,  he  did  not  a?k  to  be  tried  before 
any  other  judge.  He  should  not.  after  conviction,  be  permitted  to 
play  fast  and  loose  with  a  court  in  this  manner. 

It  is  perfectly  apparent  from  the  prevailing  opinion  in  this  case 
that  if  the  sentence  had  been  less  severe,  or  even  if  it  had  been  of 
equal  severity  if  unaccompanied  by  any  remarks  of  the  trial  jud;j:e  in 
connection  with  the  imposition  th.ereof,  this  judgment  would  have 
been  unhesitatingly,  affirmed.  Conceding  for  the  sake  of  the  argu- 
ment that  the  remarks  of  the  county  judge  when  he  imposed  sentence 
were  unjudicial  in  character,  and  that  in  determining  the  extent  of ' 
the  sentence  he  may  have  been  influenced  by  passion  or  a  vindictive 
spirit,  that  is  not  a  legal  error  which  we  can  review.  The  remedy  is 
by  appeal  to  the  executive  to  commute  the  sentence. 

If  we  are  to  consider  the  motives  of  a  trial  judge  in  determining 
the  question  of  punishment  that  within  the  terms  of  the  law  may  be 
inflicted,  and  interfere  when  we  think  that  he  has  been  too  severe, 
we  are  assuming  a  new  power  of  review  which  has  not  been  supposed 
to  exist.  To  conceal  this  under  a  general  statement  that  "justice  re- 
quires a  new  trial,"  without  pointing  out  wherein  the  justice  of  the 
determination  of  defendant's  guilt  has  betn  wronged,  is  to  do  indirect- 
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OOLBBRT  T.  IMLBART.  ■ 
(Bapremt  Court  Appellate  Dlvisloii,  Second  Department  Jannaiy  10^  1018.) 

WUXS  (I  745*) — ^ASSIONMENT  BT  LCOATEE — B'BAUD — EVIDENCE. 

Evidence  held  not  to  show  tbat  a  contract  assigning  plaintiff's  inteirest  - 
as  the  residuary  legatee  In  an  estate  was  obtained  by  fraud  or  over* 

reaching.  .  . 

[Ed.  Kotatr-For  oCber  case%  see  Wills,  Gent  Dig.  f|  1918-1888;'  Dee: 
mg.  I  74&«] 

'  Appeal  from  Sftecial  Term,  Kings  County. 

Action  by  Patrick  J.  Colbert  against  Philomena  Fred  McCleary. 
From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Af- 
firmed. 

Arcucd  before  JENKS,   P.  J.,  and  HIRSCHBERG,  BURR. 
WOODWARD,  and  RICH,  JJ. 

Louis  Dean  Speir,  of  New  York  City  (Newell  Martin,  of  New 
York  City,  and  Talcott  H.  Russell,  of  New  Haven,  Conn.,  on  the 
brief),  for  appellant. 

Ai^stus  Van  Wyck,  of  New  York  City,  for  respondent 

WOODWARD,  J.  The  controversy  grows  out  of  substantially 
these  facts:  Edward  Freel,  a  resident  of  Brooklyn,  died  about  16 
years  ago,  leaving  a  last  win  and  testament,  which  was  duly  admitted 
to  probate,  and  letters  testamentary  were  issued  to  Edward  F.  Freel, 

Francis  J.  Freel,  and  Catherine  Freel,  the  executors  named  in  such 
will.  Edward  and  Francis  J.  Freel  were  sons  of  the  testator,  and 
Catherine  Freel  was  his  widow.  His  only  other  child  was  Philomt;na 
Freel  McCleary,  the  defendant  in  the  present  action.  Francis  J.  Freel 
was  a  doctor,  and  we  \\  ill  hereafter  refer  to  him  as  Dr.  Freel.  The 
will  of  Edward  Freel  left  his  entire  estate  to  his  widow  during  her 
natural  life,  "and  after  her  death,  to  my  children  Edward  F.  Freel, 
Francis  J.  Freel  and  Philomena  Freel,  to  be  equally  divided  between 
them,  share  and  share  alike."  It  was  further  provided  that: 

*Vb[k  ease  of  the  death  of  any  of  mj  said  diUdren  befora  my  wffe,  leaving ' 
him  or  her  i'^Kiie  surviving,  then  tike  share  of  said  child  so  dying  to  go  to 
said  issue  and  in  caae  of  the  death  oC  any  of  my  said  children  before  my 
wife  without  Issne^  then  tba  share  of  said  ehlld  so  dying  to  go  to  the  sor- 
vivoes  of  my  said  children,  shaie  and  shave  alika" 

Edward  F.  Freel  died  intestate,  unmarried,  and  without  issue  on 
the  226.  day  of  March,  1902,  about  six  years  after  the  death  of  his 
father,  and  Dr.  Fred,  the  second  son,  died  about  10  years  after  the 
decease  of  his  father,  unmarried  and  without  issue,  at  Stony  Creek, 
Conn.  Dr.  Frccl  left  a  last  will  and  testament,  which  was  duly  ad- 
mitted to  probate  in  the  state  of  Connecticut,  and  by  the  terms  of  this 
will  he  left  all  of  his  property,  "both  real  and  personal,  of  whatever 
kind  or  nature,  to  the  said  Patrick  J.  Colbert  absolutely."  Patrick  J. 
Colbert,  the  beneficiary  under  the  will  of  Dr.  Freel,  is  allci^^ed  in  tlie 
complaint  to  have  been  employed  by  Dr.  Freel  "as  an  attendant  an^l 
companion,  the  two  residing  together  at  the  residence  at  Stony  Crock 

*For  otiktr  eaa«i      mum  topto  A  |  rnmoMM  in  D«c.  4  Am.  Diss.  1M7  to  dati^  ft  B«p'r  Iadts<« 
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hereinbefore  described,  and  that  the  relations  between  them  were  ex- 
tremely friendly  and  coTifidential,"  and  this  allej^ation  is  particularly 
admitted  by  the  answer,  and  fits  in  but  poorly  with  the  contention  on 
the  trial  tliat  the  plaintiff,  this  same  Patrick  J.  Colbert,  the  companion 
^  and  intimate  friend  of  Dr.  Free!,  was  a  man  with  no  education,  and 
little  better  than  an  ordinary  village  roustabout.  When  the  will  of 
Dr.  Freel  was  offered  for  probate,  it  was  contested  by  Mrs.  McCleary, 
the  defendant  in  the  present  action,  but  was  finally  admitted  to  pro- 
bate, and  the  plaintiff  acquiesced  in  the  payment  of  a  counsel  fee  of 
$3,500  by  the  executor.  It  subsequently  appeared  that  the  estate  of 
Dr.  Fred,  so  far  at  least  as  it  could  be  reduced  to  present  possession, 
was  not  sufficient,  after  paying  counsel  fees  and  other  expenses,  to 
pay  the  debts  of  the  deceased,  so  that  Mr.  Colbert,  up  to  the  time  of 
the  transaction  out  of  which  this  litigation  {^rew,  had  realized  noth- 
ing from  the  attempted  gift  under  the  will,  and  he  had  been  engaged 
in  various  jpositions  since  the  death  of  Dr.  Freel  in  and  around  Stony 
Creek  and  m  the  borough  of  Brooklyn  for  which  he  had  received  his 
board  and  clothes  and  small  sums  of  money,  and  it  is  easy  to  read 
between  the  lines  that  he  had  fallen  into  dissipation,  and  was  drifting. 
While  he  was  still  residing  at  Stony  Creek,  and  while  living  in  the 
precarious  way  mentioned,  though  evidently  not  in  distress  or  in  any 
pressing  need,  Mrs.  McCleary,  accompanied  by  Matthew  O'Malley  who 
is  described  by  the  plaintiff  as  "her  a^ent,  adviser,  and  secretary,"  and 
Matthew  A.  Reynolds,  her  lawyer,  and  a  relative  by  the  name  of 
Gray,  visited  that  place,  evidently  for  the  purpose  of  looking  over 
some  of  the  property  belonging  to  the  estate  of  Edward  Freel.  de- 
ceased, through  which  a  new  trolley  line  was  being  constructed.  It 
does  not  appear  that  they  were  lodcing  for  Colbert,  but  he  was  near 
the  railroad  station  when  they  arrived,  and,  being  acquainted  with  all 
of  them,  he  was  called  over  to  where  they  were  by  the  local  driver  of 
the  omnibus,  and  afterward  accompanied  the  party  upon  a  trip  to 
look  at  the  property.  Subsequently  he  was  asked  to  go  to  New  Haven, 
which  he  did;  his  fare  being  paid  by  O'Malley.  The  party  went  to 
the  office  of  Reynolds,  Mrs.  McCleary's  counsel,  where  Reynolds 
stated  to  Colbert  that  Mrs.  McCleary  was  disposed  to  do  something 
for  him.  After  a  general  statement,  during  which  Reynolds  asked 
the  plaintiff  if  he  had  made  any  assignments  of  his  claims  under  the 
will  of  Dr.  Freel,  and  was  assured  that  he  had  not,  Colbert  and  Mrs. 
McCleary  took  up  the  matter  of  an  assignment  of  his  interest  in  the 
estate  of  her  brother  and  father.  She  offered  Colbert  $3,000,  which 
he  refused  to  accept.  She  subsequently  made  an  offer  of  $5,000,  to 
be  placed  in  a  trust  fund  to  yield  Colbert  the  sum  of  $35  per  month 
so  long  as  the  fund  and  its  interest  would  afford  this  amount,  with 
any  remainder  of  the  sum  to  be  available  to  his  heirs  in  the  event  of 
his  death.  This  offer  Cdlhert  accepted,  said  he  was  satisfied  with  it, 
and,  upon  being  asked  by  Reynolds  if  he  felt  competent  to  cbse  the 
transaction  alone,  he  replied  that  he  did,  and  Mrs.  McCleary  made  and 
delivered  her  check  to  Reynolds,  under  the  terms  of  a  written  agree- 
ment constituting  a  part  of  the  complaint,  for  the  sum  of  $5,000;  it 
being  understood  and  agreed  that  Reynolds  was  to  find  a  savings 
bank  which  would  pay  the  largest  possible  income  upon  the  fund  ditr- 
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ing  the  time  that  it  was  to  be  held.  This  agreement  clearly  contem- 
plated the  fact  that  Colbert  had,  or  might  have,  some  interest  in  the 
estate  of  Edward  Free],  dieceased,  for  it  recited  that: 

"Whereas  tbe  said  Patrick  J.  Colbert  is  named  u^j  residuary  legatee  and 
devisee  in  tbe  will  of  Frank  J.  Freel,  late  of  said  Branford  and  said  Brook- 
lyn, deceased,  administration  upon  said  estate  still  pending.  Now,  therefore, 
it  is  agreed  the  said  Patrick  J.  Colbert  In  consideration  of  agreements  here- 
inafter contained  hereby  sells,  assigns  and  conveys  to  tbe  said  Pbilomeua 
McCleary  any  and  all  interests  and  rights,  claims  and  demands  in  or  to 
the  estate  of  said  Frank  J.  Freel,  and  In  or  to  the  estate  of  Frank  J.  Freel's 
father  Edward  Freel,  late  of  Brooklyn,  deceased,  in  or  to  any  and  all  prop- 
erty real  and  personal  belonging  to  said  estate  of  Frank  J.  Freel  or  said 
flstata  of  Bdwaid  Freel  aforesaid." 

Then  followed  the  provision  for  the  placing  of  the  $5,000  in  such 
a  manner  as  to  enable  the  plaintiff  to  draw  it  out  at  the  rate  of  ^5  . 

per  month,  and  there  is  no  question  that  the  defendant  gave  her  check 

for  the  purpose  to  the  party  designated,  and  that  everythinj^  was  done 
which  the  defendant  was  to  do  to  complete  her  part  of  the  transac- 
tion, it  beine  established  that  she  had  funds  for  the  payment  of  such 
check,  and  the  transaction  was  not  completed  in  its  details,  evidently 
because  the  plaintiff  announced  within  a  few  days  that  he  would  not 
sign  the  necessary  papers  for  the  releasing  of  possible  daims  upon 
real  estate,  and  tnat  he  elected  to  rescind  his  contract. 

The  theory  on  which  this  action  is  brought  is  that  the  plaintiff  has 
some  interest  in  the  estate  of  Kdward  Freel,  deceased,  through  the 
will  of  his  son,  Francis  J.  Freel,  and  tiiat,  in  some  manner,  the  plain- 
tiff was  overreached  in  the  transaction  under  which  he  released  his 
claims.  Colbert  does  not  claim  that  there  was  any  active  fraud,  docs 
not  claim  that  he  was  in  any  manner  coerced.  His  testimony  as  to 
what  occurred  just  prior  to  and  at  the  time  of  the  closing  of  the  con- 
tract is  in  entire  accord  with  the  testimony  of  the  defendant's  wit- 
nesses. There  is  not  the  slightest  evidence  that  any  one  interfered 
with  the  conversation  between  Mrs.  McCleary  and  the  plaintiff  in  ref- 
erence to  the  contract;  and  that  the  plaintiff  is  not  the  weaklinp:  he 
would  have  us  believe  is  plainly  evidenced  by  the  fact  that  he  entered 
fully  into  the  discussion,  and  declined  an  offer  of  $3,000,  a  consider- 
able sum  of  money  to  be  rejected  by  a  man  who  was  living  on  odd 
jobs  and  in  distress.  When  the  offer  was  raised  to  $5,000,  he  accept- 
ed it,  and  he  accepted  the  conditions  of  its  payment ;  said  he  was  sat- 
isfied. Great  stress  is  laid  upon  the  alleged  fact  that  neither  Mrs.  Mc- 
Cleary nor  her  attorney  told  the  plaintiff  about  the  amount  of  the  es- 
tate of  Edward  Freel,  but  the  contract  between  the  parties  distinctly 
referred  to 'such  estate,  and  the  plaintiff  concededly  read  over  the 
contract,  and  it  does  not  appear  that  he  thought  it  worth  while  to 
make  any  inquiries  about  it.  Certainly,  as  the  residuary  legatee  under 
the  will  of  Dr.  Freel,  after  a  contest  over  the  probate  of  such  will, 
he  was  in  as  good  a  position  to  know  of  tlie  estate  generally  as  the 
defendant,  who  was  not  an  executor,  and,  if  he  did  not  think  proper 
to  ask  for  information  about  the  estate,  why  should  the  defendant 
have  volunteered  to  tell  him  anything?  There  is  nothing  to  indicate 
that  she  had  any  information  which  was  not  equally  available  to  the 
plaintiff.   The  estate  was  large,  it  is  claimed  to  be  from  $500,000  to 
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$1,000,000  .or  more,  and  it  is  absurd  to  say  that  the  residuary  legatee 
of  the  son  of  Edward  Freel,  16  years  after  the  death  of  Edward 
Freel  and  4  years  after  the  death  of  his  supposed  benefactor,  did  not 
have  all  of  the  inforuiaiion  which  was  necessary  to  the  proper  carry- 
ing out  of  the  contract  here:under  (xmaideration,  or  .  that  he  was  not 
in  as  good  a  position  to  know  the  facts  as  the  defendant.  She  was  not 
occupying  a  fiduciary  relation.  She  was  merely  a  beneficiary  under 
tiie  same  will  through  which  the  plaintiff  claims,  and  if  he  saw  fit 
to  release  a  claim,  which  is  unquestionably  open  to  grave  doubts,  for 
a  considetation  of  $5,000,  we  can  see  no  possible  reason  why  he  should 
be  permitted  to -rescind  the  contract  The  estate  of  Edward  Freel, 
deceased,  is  incinnbered  with  a  life  estate.  Nothing  could  come  to 
the  plaintiff  until  this  was  at  an  end  under  any  circumstances.  While 
the  widow  is  about  75  years  of  age,  she  may,  for  all  that  appears  in 
the  record,  be  of  sound  health  and  liable  to  live  for  years,  and,  as  the 
learned  court  at  Special  Term  suggests,  it  is  not  at  all  certain  that  he 
has  not  made  a  good  bargain.  Many  men  of  good  business  abilities 
would  prefer  $5,000  to  a  chance  to  litigate  a  claim  for  a  much  larL^er 
Mini,  and  especially  where,  as  in  the  present  case,  sound  lawyers  have 
advised  that  the  plaintilf  has  no  claim  under  tlie  will,  and  there  is  the 
intenroiing  life  estate  tp  be  reckoned  widi. 

The  case  of  Wheeler  y.  Smith,  9  |iow.  55, 13  L.  Ed.  44,  detennined 
on  demurrer,  where  the  estate  was  attempted  to  be  given  to  a  chari- 
table trust  which  the  court  could  not  sustain,  and  the  heir  at  law  was 
permitted  to  hold  the  property  in  spite  of  the  fact  that  he  had  com- 
promised the  claim  with  the  executors,  is  not  in  point.  There  he  was 
advised  by  lawyers  of  high  standing,  one  of  whom  was  an  executor  of 
the  will,  that  the  trust  was  valid,  and  relying  upon  this  assurance, 
and  to  avoid  litigation,  the  heir  at  law  had  compromised  the  claim  for 
$25,000.  The  executor  stood  in  a  fiduciary  relation  to  the  plaintiff 
in  that  action^  and  he  was  bound  to  show  that  the  transaction  wa$ 
fair.  While  the  court  admitted  that  tiiere  was  no  intention  of  de- 
frauding the  plaintiff,  upon  the  well-established  rule  which  requires  of 
one  in  a  fiduciary  relation  to  deal  properly  with  the  beneficiary',  the 
plaintiff  was  permitted  to  repudiate  the  contract.  Rut  that  i?  nnt  this 
case,  and  there  is  no  authority  with  which  we  are  familiar  which  per- 
mits a  contract  made  between  competent  persons,  without  fraud  or 
duress,  to  be  rescinded  iii  the  manner  here  attempted. 

The  ju4gment  appealed  from  should  be  afBrmed,  with  costs.  All 
concur. 


FIRST  NAT.  BANK  OF  WAVERLT  T.  WINTERS. 

(Snprenw  Court,  Appellate  Division,  Third  Department    January  16,  1913.) 

On  motion  for  reargument.  Denied,  order  allowing  amendment 
affirmed,  judgment  and  order  denying  new  trial  reversed,  and  new 
trial  granted.  Decision  modified,  so  as  to  read: 

**Order  allowing  amendment  to  the  complaint  affirmed,  without  costs.  Juds- 
ment  and  ordor  donyina:  new  trial  reversed,  and  new  trial  jfranted,  with  costs 
to  appellant  to  abide  event,  on  the  ground  that  It  was  error  to  permit  the 
plaJntlff  to  pcove  wlthdiawalt  oC  dc^oalts  not  shown  to  bo  those  stated  la. 
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Its  bQl  of  partlealan,  tnd  also  on  tbe  ground  that  It  was  error  to  refuse  to 

admit  evidence  offered  by  the  defendant  of  publications  of  the  report  of  the 
insurance  department  in  reference  to  irregularities  in  tlie  administration  of 
tlio  National  ProtectlTe  Legion  of  Waverly,  N.  T.'* 

For  former  opinion,  see  138  N.  Y.  Supp.  1115. 

Hinman,  Howard  &  Kattell,  of  Binghainton,  for  the  motion. 
Byram  L.  Winters  (James  Moore,  of  Oneida,  of  counsel),  opposed. 

PKR  CURIAM.  It  is  urged  upon  the  motion  for  a  reargument 
that  tlie  decision  of  the  court  would  be  a  warrant  for  the  defendant 
to  show  upon  a  retrial  the  publications  of  the  insurance  report  as  a 
part  of  his  defense.  The  court  has  held  tJiat  those  publications  were 
made  competent  simply  by  the  evidence  offered  on  Uie  part  of  plain- 
tiff as  to  the  withdrawal  of  deposits ;  that  the  defendant  might  show 
these  facts  in  answer  to  such  evidence  for  the  purpose  of  showing 
that  the  withdrawal  of  deposits  may  have  been  caused  otherwise  than 
by  reason  of  the  libel  of  the  defendant.  If  such  evidence  on  behalf 
of  plaintiff  had  not  been  in  the  case,  it  is  clear  that  the  evidence  would 
not  have  been  competent. 

The  motion  for  a  reargument  should  be  denied. 

HO WAilD,  J.,  not  sitting. 


COPANS  T.  DOUOAN  eC  aL 

(Snprome  Court  Trial  Term,  Orange  County.   January  21,  1913.) 

1.  Bills  and  Notes  (§  47*) — ^Delivert  on  CoMDmoif. 

A  note  being  glyen  on  condition  tiiat  the  maker  sbonld  not  be  called 

on  to  pay  It,  if,  when  It  was  due,  the  indebtedm^ss  of  the  payee  to  an- 
'  other,  payment  of  which  the  malcer  had  guaranteed,  existed  to  the  amount 
of  tbe  note;  and,  the  Indeibtedneea  having  ao  existed  at  such,  time,  the 
note  never  had  a  valid  Inception. 

(Ed.  Xote.— For  other  cases,  aee  BUls  and  Notea,  Cent  Dig.  i  64;  Dec. 
Dig.  I  47.*] 

2.  Bills  ano  Notes  (f  02*)— CoNSimtBATioif. 

IX's  onntract  of  purchase  from  C.  providing  that  he  should  clvo  a  bond 
for  11,000  to  C.'b  wife  payable  in  future  instaHments,  and  she  refusing 
to  sign  a  deed  unless  she  received  |200  down,  and  0.  having  paid  it,  on 
D/s  refusal  to  lo  so,  D.'s  note  for  $200  then  flTen  0.,  on  suggestion  of 
another,  was  without  consideration. 

[Ed.  Note— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  H  100-173, 
17S-212:  Dec.  Dig.  f  92.*] 

Action  by  Henry  Copans  against  Arthur  T.  Dougan  and  others. 
Plaintiff  moves  to  set  aside  the  verdict  Motion  denied. 

Hirschbere  &  Hirschberg,  of  Newburgh,  for  pkuntiff. 
Albert  H.1P.  Seeger,  of  Newburgh,  for  defendants  Dougan. 

TOMPKINS,  J.  Motion  to  set  aside  the  verdict  of  a  Jury  ui  favor 
of  the  defendant  in  an  action  on  a  promissory  note  for  $200. 

Defendant  Arthur  T.  L)ou^:;an  had  contracted  to  purchase  a  house 

*For  otb«r  ca<t«t  bm  same  topic  ft  {  mumbsb  In  Dec.  &  Am.  Digs.  1907  to  <Ute,  &  Rep'r  ladesea 
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and  lot  from  defendant  Cronk  for  $3,000,  payable  by  taking  the  prop> 
erty  subject  to  a  $2,000  mortgage  and  giving  to  Cronk's  wife,  from 
whom  Cronk  was  estranged,  a  bond  and  mortgage  for  $1,000  pay- 
able in  future  installments.  Mrs.  Cronk  refused  lo  join  in  the  deed 
unless  she  received  $200  in  cash  at  the  time  of  signuig  it.  Arthur  T. 
Dougan  refused  to  pay  the  $200,  and  Cronk  paid  the  money.  The  en- 
tire transaction  took  place  at  the  plaintiff's  office,  and  he  was  present 
and  participated  in  the  conference,  suggesting  that  Arthur  T.  Dougan 
give  a  note  for  that  sum  to  Cronk.  Arthur  T.  Dougan  consented  to 
do  so,  but  only  upon  condition  that  Cronk  should  hold  the  note,  and 
not  use  it,  and  that  he,  Arthur  T.  Dougan,  should  not  be  called  upon 
to  pay  it  when  due  if  at  that  time  Cronk  was  indebted  in  that  sum 
upon  an  account  to  the  firm  for  which  Arthur  T.  Dougan  worked,  the 
payment  of  which  account  Arthur  T.  Dougan  had  guaranteed,  and,  if 
such  indebtedness  did  not  equal  the  amount  of  the  note,  that  the  note 
should,  when  due,  be  valid  for  only  the  difference  between  $200  and 
the  amount  of  the  indebtedness.  The  note  in  suit  was  then  delivered 
upon  those  conditions.  At  the  time  when  the  note  became  due.  Crank's 
indebtedness  upon  the  account  exceeded  the  amount  of  the  note. 

[1,  2]  I'nder  this  agreement,  the  note  was  not  to  have  a  valid  in- 
ception until  the  moment  when  by  its  terms  it  became  payable,  and 
then  only  for  the  amount  of  the  difference  between  the  face  of  the  note 
and  Cronk's  indebtedness  on  the  guaranteed  account ;  it  being  agreed 
that  Arthur  T.  Dougan  would  pay  such  indebtedness  up  to  the  face 
amount  of  the  note.  As  Cronk's  intlcbtcdnc^s,  when  the  note  liccame 
due,  exceeded  the  face  amount  of  the  note,  the  note  has  had  no  valid 
inception.  Cronk  has  not  paid  a  single  cent  of  consideration  for  the 
note.  The  payment  of  the  $200  by  Cronk  to  Mrs.  Cronk  was  not  a 
consideratioii,  because,  under  his  contract,  Arthur  T.  Dougan  was 
entitled  to  the  deed  for  the  real  estate  or  the  Acceptance  of  the  prou- 
erty  subject  to  the  $2,000  mortgage  and  the  execution  of  the  $1,000 
bond  and  mortgage  payable  in  future  installments.  The  plaintitT  is 
not  a  bona  fide  holder  of  the  note. 

The  defense  shows  a  complete  want  of  consideration  for  the  note, 
and  that  the  note  has  had  no  valid  inception,  and  was  properly  prov- 
ed in  this  action.  Smith  v.  Dotterweick.  200  X.  Y.  299,  93  N.  E.  985. 
33  L.  R.  A.  (N.  S.)  802;  Higgins  v.  Rid^wav,  153  N.  V.  130.  47  N.  K. 
32:  Juilliard  v.  Chaffee.  92  N.  Y.  529;  Bookstawer  v.  Jayne,  60  N.  Y. 
146:  Benton  v.  Martin.  52  N.  Y.  570, 

The  motion  should  be  denied. 


HILL  V.  CURTIS  et  ah 

« 

(Svpreroe  Court,  Appellate  Division,  Second  Department  Januarj  10^  IMS.) 

JOIRT  Adventures  (|  !•) — Contracts. 

Under  the  contract  of  plaintiff  and  dofondant,  rocitlnfr  the  retalnlnc: 
of  defendant  to  i)roset;ute  claims  on  a  contingent  basis,  and  the  desire  of 
both  parties  to  together  undertake  their  prosecution,  and  providing  tluit 
defendant  should  act  as  attorney  of  record,  and  plaintiff  should  act  as 
counsel  whenever  required  to  do  so,  and  that  each  should  pive  as  much 

•For  oU)«r  cmm  sm  md*  topic  4 1  numbkb  In  Doc.  ft  Am.  Digs.  1907  to  <UU.  *  Rep'r  lodoxM 
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time  thereto  as  necessary,  that  each  should  pay  half  the  expenses,  and 
the  profits  should  lye  e<iually  divided  between  them,  and  that,  if  either 
should  die  l)efore  termination  of  the  litigation,  the  other  should  carry 
It  on  to  Its  conclusion,  and  the  representatives  of  deceased  should  be 
entitled  to  share  equally  with  the  survivor  in  the  ultimate  profits,  tho 
parties  were  Joint  venturers,  instead  of  plaiutifl  being  a  mere  employ^  of 
defondant. 

[  Ed.  Note— ^Tor  otbAT  caaes,  aee  Joint  Adventoni,  Cent.  Dig,  1 1 :  Dec 
Dig.  I  1.* 

For  other  deflnltlons,  see  Words  and  Fbraaee,  woh  4,  9,  8814.1 
Hlracbberg,  3^  dlMsntlng.  ^ 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Charles  E.  Hill  against  George  M.  Curtis  and  another. 
From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  before  JENKS.  P.  J.,  and  HIRSCHBERG,  BURR. 

THOMAS,  and  CARR,  JJ. 

Joseph  V\'.  Midfllebrook,  of  New  York  City,  for  appellant. 

Almct  Reed  Latson.  of  New  York  City  (Ward  W.  P^ickard,  of  New 
York  City,  on  the  brief),  for  respondent  Curtis. 

Marshal  Steams,  of  New  York  City,  for  respondent  National  Nas- 
sau Bank. 

BURR,  J.  This  action  is  brought  for  an  accounting  of  the  pro- 
ceeds received  by  defendant  Curtis  by  way  of  counsel  fees  and  com- 
pensation in  a  series  of  suits  brought  against  the  city  of  New  York 
in  behalf  of  the  "Matrons"  of  certain  penal  and  reformatory  institu- 
tions in  said  city.  A  written  agreement  was  entered  into  on  September 
30, 1906,  the  material  parts  of  which  are  as  follows : 

"Whereas  the  said  Curtis  now  has  In  his  offleo  for  prosecution  certain 
claims  by  certain  parties  imowa  as  ^Matrons'  in  certain  penal  and  reforma- 
toTj  inatltotloiMi  of  the  city  of  New  Tork.  wbleb  claims  are  for  Increased 
compensation,  crradatlon  and  elnsslrtcation,  and 

"Whereas  it  is  desired  by  both  of  the  parties  Itereto  tliat  they  shall  to- 
gether undertake  the  prosecotlon  of  said  claims,  and 

•  Whorwis  the  said  claims  aro  \\]Hm  a  contingent  basis,  therefore,  It  Is 
mutually  agreed  ttiat  the  said  Curtis  will  act  as  attorney  of  record  in  all 
of  the  procmedlngs.  and  ttie  said  Hill  will  act  as  counsel  whatever  required 
so  to  do,  which  may  be  taken  to  recover  the  said  claims,  and  that  each  i*arty 
hereto  will  give  as  much  of  his  time  to  the  prosecution  of  said  claims,  as 
may  he  necessary  and  It  Is  further  agreed  that  each  party  hereto  will  pay 
one-half  of  the  expenses  that  may  he  incurred  In  the  prosecution  of  the  said 
daima,  and  that  the  profit,  fee,  compensation  or  other  emolument  which  shall 
or  may  be  received  from  the  prosecution  of  said  claims,  shall  be  equally 
divided  by  and  between  the  said  p.arfioF;  lim  to. 

"If  either  party  shall  die  before  the  termination  of  tlie  litigation.  If  an^, 
or  the  negotiations,  and  before  the  receipt  of  the  fee,  profit  or  eroolnment. 
the  surviving  party  will  undertake  to  carry  on  the  prosecution  or  necotlati'aw 
to  Its  conclusions,  and  the  heirs  of  the  one  who  may  die  shall  be  entitled  to 
the  same  compensation  as  the  deceased  would  be  entltied  to  if  allTe.** 

There  was  some  evidence  of  a  prior  oral  agreement ;  but.  as  plain- 
tiff asserts  and  defendant  concedes  that  the  oral  and  the  written 
agreement  are  the  "same  in  practical  effect  and  leg^al  intendment," 

*For  other  cases  see  same  topic  &  i  kvubksl  In  I>«c.  ft  Am.  Digs.  1907  to  date,  &  Hep'r  ladexe  t 


Digitized  by  Google 


430 


139  NBW  YORK  8UPPLBMB1IT 


(Sup.  Ct. 


we  may  consider  the  rights  of  tiie  parties  as  defined  by  the  latter. 
By  way  of  defense  defendant  contends  that  the  cause  of  action  was 

not  cognizable  in  equity,  that  there  was  a  failure  of  performance  by 
plaintiff,  and  that  the  agreement  was  subsequently  abrogated.  Al- 
though considerable  testimony  was  talcen  bearing  upon  the  latter  is- 
sues, the  learned  court  at  Special  Term  declined  to  determine  these, 
and  rendered  judgment  for  defendant  and  dismissed  the  complaint 
upon  the  merits,  on  the  ground  that  the  parties  were  not  "joint  ven- 
turers," 1)ut  that  plaintiff  was  an  employe  of  defendant,  and  that  his 
remedy,  if  any,  was  by  an  action  at  law  and  not  by  a  suit  in  equity. 
Upon  the  correctness  of  this  determination  this  judgment  must  stand 
or  faH. 

While  participation  in  profits  is  an  important  factor  in  determining 
whether  an  agreement  constitutes  the  parties  thereto  joint  venturers, 
this  of  itself  does  not  afford  an  infallible  test.  Rather  where  a  share 
in  profits  is  contracted  to  be  paid,  the  question  seems  to  be :  Is  it  as 
a  measure  of  compensation  to  employes  for  services  rendered  in  the 
business,  or  for  the  use  of  moneys  loaned  in  aid  of  the  enterprise,  or 
does  the  agreement  extend  beyond  this  and  provide  for  a  proprietary 
interest  in  the  subject-matter  out  of  which  the  profits  arise,  and  an 
ownership  in  the  profits  themselves  as  compensation  for  money  ad- 
vanced or  time  and  services  bestowed  as  a  principal  in  the  prosecution 
of  the  enterprise?  Hackett  v.  Stanley,  115  N.  Y.  625.  22  N.  E.  745; 
Boice  V.  Jones,  106  App.  Div.  547,  94  N.  Y.  Supp.  896;  Marston  v. 
Gould,  69  N.  Y.  220;  Weldon  v.  Brown.  84  App.  Div.  482,  82  N. 
Y.  Supp.  1051 ;  s.  c.  89  App.  Div.  586,  85  N.  Y.  Supp.  599 ;  MoscowiU 
V.  Sassulsky,  141  App.  Div.  763,  126  N.  Y.  Supp.  513.  The  contract 
contains  a  recital  to  the  effect  that  it  is  the  desire  of  both  parties  "that 
they  shall  together  undertake  the  j>rosccution  of  said  claims."  A  mere 
recital  in  an  instrument,  however,  particularly  if  it  is  an  incorrect  re- 
cital, is  not  conclusive  upon  the  rights  of  the  parties.  It  also  appears 
from  said  instrument  and  from  the  evidence  m  the  case  that  the  re- 
tainers in  the  various  claims  to  be  prosecuted  ran  to  the  defendant 
personally,  so  that  in  the  first  instance  he  may  be  said  to  have  been 
the  sole  owner  of  the  subject-matter  of  the  agreement.  The  contract 
provided  that  defendant  was  to  act  as  attorney  of  record  in  all  of 
the  proceedings  which  mi^ht  be  taken,  and  that  plaintiff  should  "act 
as  counsel  whenever  required  so  to  do.*'  Defendant  contends  that 
this  is  to  be  construed  as  meaning  that  plaintiff  should  only  so  act 
when  required  by  defendant  so  to  do,  and  that  this  indicates  that  the 
character  of  the  relation  between  the  parties  was  simply  that  of  em- 
ployer and  employe.  It  seems  to  us  that  it  may  be  urged  with  at  least 
equal  force  that  the  requirement  referred  to  was  that  arising  out  of 
the  exigencies  of  the  case  rather  than  the  will  of  the  defendant.  But 
if  the  contract  is  ambiguous  in  character,  so  that  parol  testimony  of 
contemporaneous  facts  and  conversations  was  competent  to  aid  in  its 
interpretation,  it  is  sufficient  to  say  that,  if  plaintiff'  was  not  precluded 
from  offering  such  testimony,  he  may  have  retrained  from  so  doing  at 
the  suggestion  of  the  learned  trial  court  He  was  frequently  reminded 
through  the  progress  of  the  trial  that  such  testimony  was  immaterial. 
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and  the  court  repeatedly  stated,  contrary  to  the  opinion  expressed  in 
the  decision  of  the  case,  that  the  agreement  did  constitute  the  parties 
joint  venturers,  and  that  the  only  question  involved  was  that  of  per- 
formance on  plaintiff's  part.  The  agreement  clearly  provided  for 
participation  in  profits.  In  effect,  it  provided  also  for  participation  in 
losses.  By  its  terms  each  of  the  parties  agreed  to  pay  "one-half  of 
the  expenses  that  may  be  incurred  in  the  prosecution  of  the  said 
claims."  As  the  claims  were  taken  upon  a  contingent  basis,  the  only 
losses  that  could  result  to  the  parties  thereto  from  a  prosecution  of 
the  enterprise  would  arise  from  the  tuue  and  labor  expended  and  the 
disbursement  of  money  made  by  them  in  connection  herewith.  The 
agreement  demanded  both.  It  is  not  necessary  for  tis  now  to  decide 
whether  this  clause  of  the  agreement  is  illegal  in  character  within  the 
law  against  champerty,  but  it  is  indicative  of  the  purix)se  w'hich  the 
parties  sought  to  accomplish.  We  have  called  attention  to  the  fact  that 
by  the  terms  of  said  contract  each  party  was  required  to  devote  to  the 
enterprise  so  much  of  his  time  as  should  be  necessary.  This  may  be 
fairly  said  to  represent  a  portion  of  the  capital  employed  in  the  prose- 
cution of  the  undertaking.  The  final  clause  of  the  agreement  seems  to 
us  entirely  inconsistent  with  the  contention  that  the  contract  was  one  of 
employment  merely.  A  contract  of  employment  necessarily  terminates 
with  the  death  of  the  employe.  Under  this  agreement,  if  plaintiff  had 
died  while  the  agreement  was  in  force  and  before  the  final  determina- 
tion of  the  actions  referred  to  therein,  it  would  have  been  defendant's 
duty  to  continue  the  proceedings,  and  plaintiffs  personal  representa- 
tives (referred  to  in  the  agreement  as  his  heirs)  would  have  been  en- 
titled to  share  equally  with  defendant  in  the  ultimate  profits  thereof. 
When,  therefore,  we  find  as  here  a  joint  contribution  to  the  capital 
of  the  enterprise,  a  participation  in  profits,  an  equal  liability  for  losses, 
a  continuance  of  the  contract  beyond  the  death  of  either  of  the  Ar- 
ties thereto  by  the  survivor,  and  a  provision  that  subsequent  services 
shall  be  rendered  for  the  joint  benefit  of  the  survivor  and  the  repre- 
sentatives of  the  deceased,  it  seems  to  us  that  every  clement  appears 
which  is  necessary  to  make  the  venture  a  joint  one.  It  is  difficult  to 
think  of  anything  short  of  an  actual  assignment  of  an  interest  in  the 
retainers  themselves  which  would  have  more  completely  expressed  an 
intention  to  give  to  plaintiff  an  interest  in  the  subject-matter  of  the 
enterprise  in  which  he  and  defendant  were  engaged,  and  a  proprietary 
interest  in  the  profits  thereof.  Defendant  contends  that  the  clause 
providing  for  a  continuance  of  the  proceedings  by  the  survivor  wmild 
have  been  ineffective  provided  defendant,  who  was  the  attorney  of 
record,  had  died,  since  plaintiff  could  not,  without  making  new  con- 
tracts with  the  parties  to  such  actions,  have  continued  the  proceedings. 
That  may  be  so.  But  in  such  case  it  would  have  been  his  duty  to  at- 
tempt to  secure  such  contracts,  and,  if  successful,  to  proceed  for  the 
benefit  of  defendant's  representatives  as  well  as  his  own.  But,  if 
this  portion  of  the  agreement  might  become  inoperative  in  case  of 
defendant's  death,  it  would  not  if  plaintiff  had  died.  If  the  agree- 
ment had  been  limited  in  its  provisions  for  continuance  to  the  condi- 
tions arising  upon  iht  death  qf  plaintiff  only,  it  would  have  been  ef- 
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fective  to  give  him  an  interest  in  the  subject-matter  of  the  enterprise. 
It  cannot  be  less  so  if  It  ia  Uie  fact  that,  coupled  with  this,  is  a  pro- 
vision which  may  be  unenforceable.  We  think,  therefore,  that  the 
learned  court  at  Special  Term  erred,  and  that  the  judgment  must  be 
reversed  and  a  new  trial  granted,  costs  to  abide  the  final  award  of 
costs. 

JENKS,  P.  J.,  and  THOMAS  and  CARR,  JJ.,  concur.  HIRSCH- 
BERG,  J.,  dissents. 


MYERS      CITY  OP  NEW  YORK  et  al. 
(Supreme  Court.  Appellate  Division.  Second  Dppartiuent.    January  10.  1913.) 

1,  MUKJCIPAX.  CORPOBATXOKS  (f  818*}— DSTSCIS  IR  SlOSWAUCS— CUSIOIC— £V- 

IDBRCB. 

Tn  an  action  for  personal  Injuries  by  one  who  had*fallen  into  an  open- 
ing: In  the  sidewalk.  It  was  error  not  to  permit  a  police  otficer,  whose 
duty  It  was  to  obs«Te  tbe  condition  of  tlie  place  and  its  negligent  use, 
to  testify  as  to  the  custom  of  leering  the  place  open  when  not  in  use. 

[Ed.  Note.— For  other  cases,  see  Municipal  Oorporationa,  Cent  Dig.  U 
1726-1738:  Dec.  Dig.  §  818.»] 

2.  MU.NICIPAL  CORPOBATIOXS  ({  821*)— DEFECT  1»  SIDEWALK— IkJUBT  TO  PE- 

DESTRIAN—QUBSnORS  TOR  JUST. 

Whether  one  was  negligent  in  walking  along  the  sldowalk  with  his 
eyes  raised  to  the  bulletin  board  of  a  newspaper  office,  causing  him  to 
flill  Into  an  opening  in  tbe  walk,  was  a  qoestion  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Mnnldpal  Oorpocatlon%  Cent  Dig. 

H  1745-1757;  Dec  Dig.  §  821.*] 

8.  Municipal  Corporations  ({  821*)— QuEsnoNa  fob  Jubt — ^Pbotbotino 

Openings  in  Sidewalks. 

Whether  an  opening  in  a  sidewalk  was  sufficiently  protected  by  the 
doors,  two  feet  wide,  being  held  in  a  vortical  position  by  rods  connectln* 
their  corners,  and,  eveu  so,  whetiier  it  was  left  open  unnecessarily,  and. 
If  80,  negligently,  were  qaeetlons  of  taxt  tw  tbe  jury. 

[Ed.  Note.— For  other  oases,  see  Mnnldpal  Corporations,  ObbL  Dig.  H 

1745-1757;  Dec.  Dig.  §  S21.»] 

4.  Municipal  Coepobaiiosb  (i  763*) — SioswAUca— I^rrs— OniNiaGS~-PcB- 

BONAL  Injuries. 

If  an  abutting  owner  was  permitted  by  a  city  to  keep  an  opening  In 

the  sidewalk,  the  city  was  bound  to  see  that  it  was  properly  used  and 
sufficiently  guarded,  and  If  tbe  city  knew,  or  with  proper  care  should 
have  known,  that  such  opening  was  not  so  used  or  protected.  It  would  be 
liable  to  one  Injured  by  falling  into  it  for  culpable  failure,  of  duty  la 
respect  thereto. 

[Ed.  Nota— 'FW  oHier  caaes,  see  Municipal  Oorporatlona,  Gent  Dig.  fl 
1612>161S:  Dec;  Dig.  |  763.*] 

6.  Municipal  Corporations  (1  821*)— Dliscr  XH  SXOSWAUC— IRJITBT  TO  Pe- 
destrian— QUKSTION  FOR  JURX. 

If  the  facts  should  show  tbat  a  lift  in  a  sidewalk  was  a  nulianfle,  the 
question  of  tbe  negligence  of  tlie  dty  In  allowing  it  to  exist  la  a  queetlon 

for  tbe  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  |i 
174S-1787;  Dec  Dig,  t  821.»1  
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Action  by  Joseph  G.  ]\Iyers  against  the  City  of  New  York  and  the 
Brooklyn  Citizen.  Judgment  for  defendants,  and  plaintiff  cxcej)ts. 
Exceptions  sustained. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CAPIR,  WOOD- 
WARD, and  RICH,  JJ. 

John  C.  Robinson,  of  New  York  City,  for  plaintiff. 
James  D.  Bell,  of  Brooklyn  (P.  E.  Callahan,  of  Brooklyn,  on  the 
brief),  for  defendant  the  City  of  New  York. 
Henry  £.  Heistad,  of  Brooklyn,  for  defendant  the  Brooklyn  Citizen. 

THOMAS,  J.  The  plaintiff,  walking  up  Folton  street  in  the  bor- 
ough of  BnMyn,  fell  into  an  opening  m  the  sidewalk,  kept  for  some 

three  or  four  years  by  the  defendant  the  Brooklyn  Citizen,  with  the 
knowledge  of  the  same  and  without  dissent  on  the  part  of  the  city 
of  New  York.  The  opening  was  in  front  of  the  building  of  the  de- 
fendant Brooklyn  Citizen,  and  in  it  was  a  lift  used  for  carrying  to 
its  cellar  pap«r  used  by  such  defendant ;  and  for  the  purpose  of  dos- 
ing the  opening  two  doors,  each  about  two  feet  in  width,  were  used, 
and,  to  guard  the  public  when  these  doors  were  open,  they  were  raised 
up  vertically,  while  bars  at  each  end  held  them  in  position  and  tended 
to  guard  pedestrians. 

[  1  ]  There  is  no  evidence  that  the  lift  was  in  use  at  the  time  of  the 
accident,  or  that  it  had  been  used  shortly  before  the  same.  A  police 
oflScer  saw  it  a  half  hour  before  in  the  same  condition,  but,  although 
it  was  his  duty  to  observe  the  condition  of  the  place  and  make  report 
to  the  city  of  negligent  use  of  the  place,  he  was  not  perniiited  to  tes- 
tify, erroneously,  I  think,  as  to  the  custom  of  leaving  the  place  open 
when  not  in  use. 

[2]  The  plaintiff,  at  about  half  past  8  or  9  o'clock  at  night  in  pass- 
ing the  place  was  attracted  to  the  bulletin  board  of  such  defendant 
Brooklyn  Citizen,  and,  failing  to  see  the  obstruction,  walked  against 
it,  and  fell  over  the  guard  to  the  bottom  of  the  cellar.  Whether  the 
plaintiff  was  guilty  of  contributory  nej^lig^ence  in  directins^  his  eyes 
to  the  bulletin  board,  which  was  placed  there  for  the  very  purpose  of 
diverting  attention  of  the  passers-by,  was  a  question  for  the  jury. 

[3]  Whether  the  opening  was  properly  protected,  and,  even  so, 
whether  it  was  left  open  unnecessarily,  and,  if  so,  negligently,  were 
questions  of  fact  for  the  jury. 

[4]  If  the  abutting  owner  was  permitted  by  the  city  to  keep  the 
lift,  exercising  proper  care  in  doing  so,  it  was  the  duty  of  the  city 
nevertheless  to  use  care  to  see  to  it  that  it 'was  not  used  impi  uperly. 
and  if  the  ^ards  were  insufficient,  or  there  were  unnecessary  and 
thereby  negbgent  use  of  the  opening,  and  the  city  had  or  in  the  exercise 
of  proper  care  should  have  known  of  the  same,  it  would  be  liable  to 
the  plaintiff  for  culpable  failure  of  duty  in  respect  to  such  matters. 

[6]  I  have  not  mentioned  the  matter  of  nuisance,  for  the  reason 
that  the  complaint  is  based  upon  negligence.  Neither  defendant  af- 
firms that  the  opening  was  unlawful.  If  the  facts  should  show  that  it 
was  unlawful,  then  the  question  of  the  negligence  of  the  city  in  allow- 
13dN.T.S.— 28 
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ing  the  obstruction  to  exist  would  also  be  for  the  jury,  although  from- 
the  length  of  time  that  the  opening  had  been  there  die  assent  of  the 
city  could  be  inferred.  These  questions  should  be  determined  by  a. 
jury,  and  not  by  the  court. 

Plaintiff's  exceptions  should  be  sustained,  and  a  new  trial  gxantedy 
costs  to  abide  the  event  All  concur. 

;  .  'J 

ICANHATTAN  BBIDOB  THRBB-GENT  LIN8      THIBD  ▲YBNUB 

BT.CIO.etaL 

(Sitpiaiw  Oonrt;  Api»dlEte  Division,  Second  Deputment  Jannaiy  17,  ]Aia.> 

1.  SnuBlT  Railboads  (I  25*)— Right  to  Dbe  SxBKrrs. 

The  commissioner  of  bridges  of  New  York  City  cannot  authorize  a 
street  railway  company  to  operate  a  surface  railroad  over  a  highway 
within  the  boundaries  of  the  city  not  named,  or  described  in  its  original 
certificate  of  Incorporation,  nor  in  any  certificate  of  extension  thereof, 
and  for  the  operation  of  wliicb  It  has  not  obtained  a  franchise  in  the 
mannoe  inwcribad  bj  law. 

[Ed.  Note.— For  other  euei^  see  Stieet  Ballroad%  dent  Dig.  11 77, 78; 

Dec,  Dig.  §  25.*] 

2>  Municipal  Corpobatioks  (2  691*) — Stbeets — Nuisances — Ballboadb. 

The  unauthorized  operation  of  a  snrfaoe  railroad  on  a  iniblle  U^way 

Is  a  public  nuisance. 

[Ed.  Note. — For  other  cases,  see  Municipal  Ck>rporatlon8,  Gent  Dig.  U 
1402-1006;  ]>ec.  Dig.  |  en.*] 

8.  NmaANca  d  72*)-'Pimuo  NmsAno— Riohts  and  Rnamn  of  PixvAn 

Persons. 

A  nuisance  wliich  is  common  or  public  in  its  nature  cannot  be  abated 
at  tbe  suit  of  a  private  party,  tmlees  sadi  pafly  ioflton  gfoatar  Injiify 
from  tbo  nuisnnce  than  the  public  general^, .  and  sndk  vedal  injury 
must  be  alleged  and  proved. 

[Ed.  Nota— For  other  caaoe,  eee  NDlsaiioeb  Cent.  Dig.  ff  164r-10e;  Dec 
Dig.  I  72.*] 

4  Nuisance  (S  TT^y—PuvLio  NmsAHOa— Biqhts  aira  BmiDiaa  ov  FaiYAXa 

Pebsons. 

The  competitlra  resulting  from  the  milawfnl  operatloii  <rf  a  street  rail- 
road Is  not  siuh  special  injury  as  will  authorize  another  railroad  com- 
pany to  mniutain  a  suit  to  abate  it  as  a  nuisance,  since  the  injury  to  the 
other  company  arises  from  the  operation  of  the  road,  and  not  from  its 
unlawful  character. 

[Bd.  Note.^For  other  cases,  see  Mulaanoe^  Gent.  Dig.  H  Idi-lfiO;  Dec 
Dig.  §  72.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  the  Manhattan  Bridge  Three-Cent  Line  against  the  Third 
Avenue  Railway  Company  and  others.  From  an  order  denying  a  tem- 
porary injunction,  plaintiff  appeals:  Affirmed. 

Argued  before  HIRSCHBBRG,  BURR,  THOMAS,  CARR.  and 
WOODWARD,  JJ. 

Almet  Reed  Latson,  of  New  York  City  (Ward  W.  Pickard,  of  New- 
York  City,  on  the  brief),  for  appellant. 

Charles  L.  Woody,  of  Brooklyn,  for  respondents  Railroad  Cos. 

William  P.  Burrj  of  New  York  City  (William  J.  Clarke,  of  New 
Yoric  City,  on  the  brief),  for  respondent  O'Keeffe. 

•For  oUxw  caaet  *—  same  topic  A  t  mumbbb  in  Dec.  ^  Am.  Digs.  1907  to  dato,  4  Rep'r  lute**- 
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BURR,  J.  [1,  2]  It  is  difficult  to  resist  the  conclusion  that  the  de- 
fendant railroad  companies  are  operating  a  street  surface  railroad 
over  a  highway  within  the  boundanes  of  the  city  of  New  York,  which 
is  neither  named  nor  described  in  the  original  certificate  of  incorpora- 
tion of  either  of  said  companies,  nor  in  any  certificate  of  extension 
thereof,  and  that  neither  of  said  companies  has  obtained  any  franchise 
'therefor  in  the  manner  prescribed  by  law.  If  such  is  the  case,  the  so- 
caJled  license  or  consent  of  the  defendant  the  commissioner  of  b;:idges 
is  of  no  avail  (Brooklyn  Heights  R.  R.  Co.  v.  City  of  Brooklyn,  152 
N.  Y.  244,  46  N.  E.  S09;  D.,  L.  &  W.  R.  R.  Co.  v.  City  of  Buffalo, 
158  N.  Y.  206,  53  N.  E.  44;  Hatfield  v.  Straus,  189  N.  Y.  208,  82 
N.  E.  172;  Richards  v.  Citizens'  Water  Supply  Co.,  140  App.  Div. 
206,  125  N.  Y.  Supp.  116),  and  their  acts  constitute  a  public  nuisance 
(Fanning  v.  Osborne,  102  N.  Y.  441,  7  N.  E.  307;  Central  Cross- 
town  R.  R.  Co.  V.  Met  St.  Ry.  Co.,  16  App.  Div.  229,  44  N.  Y.  Supp. 
752). 

[3]  But  a  nuisance  which  is  common  or  public  in  its  nature  cannot 

be  lawfully  abated  at  a  suit  in  equity  of  a  private  individual  or  cor- 
poration, unless  such  person  is  a  party  specially  aggrieved;  that  is, 
one  who  has  suffered  greater  injury  by  reason  of  defendant's  unlaw- 
ful acts  than  the  public  generally  (2  Wood  on  Nuisances  [3d  Ed.]  § 
839;  Central  Crosstown  R.  R.  Co.  v.  Met.  St  Ry.  Co.,  supra;  City 
of  Yonkers  v.  Federal  Sugar  Refining  Co.,  136  App.  Div.  701,  707, 
121  N.  Y.  Supp.  494),  and  this  must  be  both  alleged  and  proved  (Wood 
on  Nuisances,  supra).  Upon  this  branch  of  the  case  we  deem  the  al- 
legations of  the  complaint,  and  such  evidence  as  was  offered  upon  the 
hearing  of  the  motion  for  an  injunction  pendente  lite,  too  vague,  spec- 
ulative, and  indefinite  to  justify  us  in  differing  with  the  court  at  Sp^ial 
Term  in  the  exercise  of  its  discretion  to  deny  such  application. 

[4]  The  complaint  alleges,  first,  that  the  operation  of  the  cars  of 
defendant  companies  over  the  Manhattan  bridge  will  come  in  direct 
competition  with  plaintitl's  road  over  the  same  route;  and,  second, 
that  this  will  cause  damage  to  plaintiff  in  the  loss  of  fares  and  in 
delay  and  inconvenience  in  the  operation  of  its  cars.  So  far  as  the 
first  ground  of  special  damage  is  concerned,  plaintiff  has,  and  can 
have,  no  exclusive  right  to  operate  its  cars  over  Manhattan  bridge. 
By  the  express  terms  of  its  franchise,  nothing  therein  contained  should 
be  deemed  to  affect  in  any  way  tlie  right  of  the  city  to  grant  to  any 
other  corporation  or  to  any  individual  a  similar  right  or  privilege  upon 
the  same  or  other  terms  and  conditions.  If  competition  is  injurious, 
it  will  be  equally  so  if  it  is  lawful  competition  as  if  it  is  unlawful. 
The  gravamen  of  plaintiff's  complaint  is  that  defendants'  operaticKi  of 
cars  over  Manhattan  bridge  is  unlawful.  No  special  damage,  so  far  as 
plaintiff's  income  is  concerned,  can  result  from  the  character  of  such 
operation.  Neither  is  there  any  satisfactory  evidence  as  to  the  effect,  if 
any,  of  competition.  The  routes  of  defendant  companies  (some  portion 
of  which,  so  far  as  is  here  disclosed,  are  lawful  routes)  are  in  thdr  en* 
tirety  essentially  different  from  that  of  plaintiff.  In  view  of  that 
fact,  we  do  not  think  that  it  clearly  appears  that  defendants'  patrons,  if 
defendants  should  be  restrained  from  operating  cars  over  the  bridge. 
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would  become  patrons  of  plaintiff.  Neither  is  there  any  satisfactory 
evidence  that  plaintiff  has  been  or  will  be  delayed  in  the  operation  of  its 
cars.  Unless  there  was  a  great  congestion  of  cars  upon  the  tracks  over 
the  bridge,  or  unless  the  cars  of  defendant  companies  were  operated  at 
a  different  rate  of  speed  than  those  of  plaintiff,  it  is  difficult  to  see 
how  such  a  result  could  follow.  Neither  of  these  facts  appear.  It 
must  be  borne  in  mind  that  plaintiff  is  not  the  owner  of  any  tangible 
property  upon  the  bridge,  such  as  tracks,  or  mechanism  for  transmit- 
ting power.  All  of  these  are  the  property  of  the  city  of  New  York, 
and  in  this  respect  the  case  differs  from  Central  Crosstown  R.  R.  Co. 
V.  Met  St.  Ry.  Co.,  supra.  It  ma^  be  that  upon  the  trial  of  this  ac- 
tion more  satisfactory  and  convincmg  proof  as  to  special  damage  will 
be  presented. 

For  the  present  and  upon  this  record,  we  think  that  the  order  deny- 
ing the  motion  for  an  injunction  pendente  lite  should  be  affirmed.  All 
concur. 


FBOPLB  «s  rd.  BRABBUBN  A88*N  t.  HANKING  et  al..  Board  of  Aaseason. 
(Supreme  Cioart,  Appellate  Dlvlaioii,  Second  Department  January  17,  1A18.) 

1.  Taxation  (§  200*)— Mobtoaoi  Bioobduio  Tax— Bmcpnon  tboh  Oxbbb 

Taxation — 'Taxed." 

Tax  Law  (Consol.  Laws  1009.  c.  60)  $  251,  provides  that  all  mortgages 
on  real  property  within  the  state  "taxed"  by  that  article,  and  the  debts 
and  obligatioiis  thereby  secured,  together  with  the  paper  v\Titlngs  evi- 
denctng  the  same,  shall  be  exempt  from  other  taxation.  Section  253 
provides  for  a  recording  tax  to  be  collected  and  paid  as  therein  provided. 
Section  2G0  provides  that,  when  the  mortgage  covers  real  property  partly 
within  and  partly  without  the  state,  the  state  board  of  tax  commission- 
ers shall  determine  what  proportion  shall  be  taxable  l*jr  determining  the 
relative  value  of  the  property  within  the  state  as  compared  to  the  total 
▼aine  of  the  entire  property.  Held,  that  where  real  property  covered 
by  a  mortjrnge  is  only  partly  within  the  state,  and  the  proper  amount  of 
the  recording  tax  has  been  determined  and  paid,  a  bond  secured  by  the 
mortgage  is  taxable  by  local  assessors  on  an  amount  proportionate  to 
tbe  value  of  the  real  property  situated  without  tbe  state,  since  "taxed" 
In  section  251  h:is  reference  to  such  mortiraijes  only  as  are  taxaMe  under 
thiit  article,  and  to  the  extent  that  a  mortgjige  Is  not  taxable,  and  no 
tax  is  collected,  it  Is  not  taxed  within  that  aectlon,  and  Is  not  exempt 
from  local  tnxntion. 

I  Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  i  810;  Dec  Dig. 
I  200.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  8,  p^  6890.] 

2.  Stati  tks  (S  ISl*) — Construction — Inequalities. 

While  tiie  courts  cannot  so  interpret  a  statute  as  to  avoid  inequalities 
where  its  Intention  is  plain,  they  may  where  there  Is  room  for  Interpre- 
tation construe  it  in  such  mauner  as  to  avoid  false  consequeness  WhIdi 
cannot  be  deemed  to  have  been  intendeti  by  the  Legislature. 

lEd.  Note.— For  other  case:,,  see  Statutes,  Cent.  Dig.  |§  250,  263;  Dec 
Dig,  i  181.*) 

Appeal  from  Special  Term,  Rockland  County. 
Certiorari  by  the  People  on  relation  of  the  Braebum  Association 
against  William  H.  Hanking  and  others^  constituting  the  board  of 

*FKv  otiMr  csMi  M«  Mune  topio  A  |  kombsb  Ib  D«c.  4  Am.  Diss.  ISOT  to  dato,  *  RtR'r  ladtiiir 
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assessors  of  the  town  of  Clarkstown,  county  of  Rockland,  to  review 
an  assessment.  From  an  order  confirming  a  report  of  a  referee,  de- 
fendants appeal.   Reversed,  and  assessment  modified. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG.  BURR, 
THOMAS,  and  CARR,  JJ. 

George  A.  Blauvdt,  of  New  York  City  (Joseph  A.  Warren,  of  New 
York  City,  on  the  brief),  for  appellants. 
Gervase  Green,  of  New  Yoric  City  (C.  C.  Stetson,  of  New  York 

City,  on  the  brief),  for  respoiuKnt. 

Robert  P.  Beyer.  Deputy  Atty.  Gen.,  of  New  York  City,  for  in- 
terveners State  Board  of  Tax  Com'rs. 

CARR,  J.  The  relator  is  a  domestic  corporation  domiciled  in  the 
town  of  Clarkstown,  in  the  county  of  Rockland,  in  this  state.  It 
was  assessed  for  taxation  in  that  town  in  the  year  1912  on  personal 
property  in  the  sum  of  !^ 1,000    It  made  complaint  to  the  board  of 

assessors,  to  the  effect  that  the  only  personal  property  held  by  it  was 
not  subject  to  taxation  under  the  laws  of  this  state,  and  asked  that 
the  assessment  rolls  be  corrected  accordingly.  This  request  was  re- 
fused by  the  board  of  assessors  of  the  town,  and  the  corporation  there- 
upon sued  out  a  writ  of  certiorari  to  review  the  validity  of  the  as- 
sessment in  question.  The  matter  was  sent  to  a  referee,  who  took 
the  proofs  of  the  parties  and  made  a  report  in  which  he  decided  that 
the  personal  property  assessed  against  the  relator  was  not  subject  to 
local  taxation  for  the  year  1912.  This  report  was  continued  by  an 
order  of  the  Special  Term  of  the  Supreme  Court  in  Rockland  county, 
which  directed  that  the  assessment  theretofore  made  against  the  rela- 
tor should  be  canceled.  From  this  order  the  board  of  assessors  of 
said  town  have  appealed  to  this  court. 

[1]  There  is  no  controversy  as  to  the  facts,  and  the  only  question 
involved  is  as  to  the  proper  interpretation  of  several  sections  of  the 
Tax  Law  of  this  state.  It  appears  that  the  relator  owns  a  bond  for 
$1,000,  issued  by  Armour  &  Co.,  a  foreign  corporation.  This  bond, 
one  of  a  series  amounting  in  the  aggregate  to  $30,000,000,  was  se- 
cured by  a  mortgage  made  by  the  Armour  Company  upon  its  real 
estate.  The  greater  ])art  of  the  real  estate  covered  l)y  the  mortgage 
was  situated  without  this  state,  but  sonic  parcels  thereof  were  situated 
in  the  counties  of  New  York  and  Kings  within  this  state.  It  appeared 
that  said  mortgage,  executed  to  secure  the  bond  in  question,  was  re- 
corded in  both  the  counties  of  New  York  and  Kings,  and  on  the  re- 
cording thereof  that  a  tax  was  paid  to  the  state  under  the  provisions 
of  article  11  of  the  Tax  Law  (Consol.  Laws  lOOO,  c.  60).  Section 
251  of  the  Tax  Law,  which  is  contained  in  article  11  as  aforesaid, 
provides  as  follows: 

"Kec,  251.  Exemption  from  local  taxation. — All  niort^'ages  of  real  proixr- 
ty  situated  within  the  state  which  ore  taxed  by  this  article  and  the  debts  and 
the  obliRations  which  tliey  seoiire,  together  witli  the  paper  wrltinjrs  ovidoncini; 
the  same,  shall  be  exempt  from  other  taxation  by  the  state,  eojintles.  citie.s, 
towns,  villages,  school  districts  and  other  local  subdivisions  of  the  state,  ex- 
cept tbat  sucb  mortsage  sball  not  be  exempt  Xrom  the  taxes  imposed  bj  sec- 
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tions  twenty-four,  one  hundred  and  elcrhty-scven,  one  hundred  and  eighty- 
eight,  one  hundred  and  eighty-nine  and  article  ten  of  this  chapter;  but  the 
exemption  conferred  by  this  section  shall  not  be  construed  to  Impair  or  In 
any  manner  affect  the  title  of  any  purchaser  of  land  or  real  estate  which 
may  be  sold  for  nonpayment  of  taxes  levied  by  any  local  authority." 

Section  253  of  the  same  statute,  and  likewise  a  part  of  article  11, 

provides  as  follows : 

"See.  253.  Recording  tax. — A  tax  of  fifty  cents  for  each  one  hundred  dol- 
lars and  each  remaining  major  fraction  thereof  of  principal  debt  or  obllga> 
tlon  which  Is,  or  under  any  contingency  may  be  secured  at  the  date  of  the 
execution  thereof  or  at  any  time  thereafter  by  mortgage  on  real  property  sit- 
nated  wltMn  Uie  ttate  recorded  on  or  after  tlie  first  day  of  July,  nineteen 
hundred  and  six,  Is  hereby  Imposed  on  each  such  mortgage,  and  shall  be  col- 
lected and  paid  as  provided  in  this  article.  If  the  principal  debt  or  obliga- 
tion whldi  la  or  by  any  contingency  may  be  aecnred  by  tnch  mortgage  re- 
corded on  or  after  the  first  day  of  July,  nineteen  hundred  and  seven,  Is  less 
than  one  hundred  dollars,  a  tax  of  fifty  cents  is  hereby  imposed  on  such 
Bortgageb  and  ahall  be  collected  and  paid  as  provided  In  this  artlde" 

Section  260  of  the  same  statute  provides,  in  part,  so  far  as  is  ma- 
terial to  this  controversy,  as  follows : 

**When  the  real  property  covered  by  a  mortgage  Is  located  partly  within 
the  state  and  partly  without  the  state  it  shall  be  the  duty  of  the  state  board 
of  tax  commissioners  to  determine  what  proportion  shall  be  taxable  under 
this  article  by  determining  the  relative  value  of  the  mortgaged  property  with- 
in this  state  as  compared  to  the  total  value  of  the  entire  mortgaged  property, 
taklns;  Into  consideration  In  so  dninp  the  amount  of  all  prior  incumbrances, 
upon  such  property  or  any  portion  thereof.  If  a  niortsase  covering  prop- 
erty located  partly  within  the  state  and  partly  without  the  state,  is  presented 
for  record  l)efore  such  determination  has  been  made,  then  there  may  be  pre- 
sented to  the  recording  officer  with  such  mortgage  or  at  the  time  when  the 
first  advance  is  made  on  prior  advance  mortgages  as  provided  in  section  two 
hundred  and  sixty-four  of  this  article  a  statement  in  duplicate  verified  by  the 
mortgagor  or  an  otflcer  or  duly  authorized  agent  or  attorney  of  the  mortga- 
gor, specifying  the  value  of  the  property  covered  by  the  mortgage  within  the 
state  and  the  property  covered  by  the  mortgage  without  the  .state,  stated 
separately.  One  of  such  statements  shall  be  filed  by  the  recording  ofllcer  and 
the  other  shall  be  transmitted  by  him  to  the  st^ite  board  of  tax  comtuission- 
ers.  The  tax  payable  under  this  article  before  the  determination  by  the  state 
board  of  tax  commissioners,  shall  be  computed  upon  such  proportion  of  the 
principal  indebtedness  secured  by  the  mortgage  or  of  the  sum  advance<l  there- 
on as  the  case  may  be  as  the  value  of  the  mortgaged  property  within  the 
.state  shall  bear  to  the  total  value  of  the  entire  mortgaged  property  as  set 
forth  In  such  statement.  The  state  board  of  tax  commissioners  slmll  on  re- 
ceipt of  the  statement  filed  with  the  board  by  the  recording  oUlcer,  and  on 
not  less  than  ten  days'  notice,  served  personally  or  by  mall  upon  the  person 
making  such  statement,  the  mortgagee  and  upon  the  comptroller,  proceed  to 
determine  what  proportion  of  the  principal  indebtedness  secured  by  the  mort- 
gage shall  be  used  as  the  measure  of  taxation  within  the  state  under  the  pro- 
visions of  this  article.  In  detorinliilii>:  the  separate  valm  s  of  tin*  property 
covered  by  any  such  mortgage  within  and  without  the  state  for  the  purpose  of 
ascertaining  the  proportion  of  the  principal  Indebtedness  secured  by  the  mort- 
gage which  is  taxable  under  tlds  article,  the  state  board  of  tax  commissioners 
shall  consider  only  the  value  of  the  tangible  property  covered  by  each  mort- 
gage, taking  into  consideration  in  so  doing  the  amount  of  all  prior  incum- 
brances thereon.** 

Proceeding  under  section  260,  the  state  board  of  tax  commission- 
ers determined  that  the  proportion  of  the  mortgage  in  question  whidi 
was  taxable  under  the  provisions  of  article  11  of  the  Tax  Law  was 
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in  the  ratio  of  .016  to  the  entire  i^sue  of  bonds,  and  the  tax  payable 

upon  the  recording  of  the  mortgage  was  fixed  in  that  proportion,  thus 
leaving  a  portion  of  the  mortgage,  to  the  extent  of  $29,520,000.  un- 
taxed on  the  recording  of  the  mortgage  in  this  state.  The  position  of 
the  relator  is  that,  notwithstanding  the  mortgage  so  far  as  it  covered 
real  estate  situated  without  the  state  bore  no  tax  to  the  extent  of  the 
real  property  so  situated,  yet  it  was  "taxed"  under  article  11  within 
the  meaning  of  section  251  of  the  statute,  and  that,  therefore,  to  its 
whole  extent  it  was  exempted  from  any  taxation  for  local  purposes 
within  this  state.  It  would  seem  that  the  word  "taxed"  as  used  in 
section  251  had  reference  to  such  mortgages  as  were  taxable  under 
the  provisions  of  artide  11.  To  the  extent  that  a  mortgage  was  not 
taxable  under  the  provisions  of  this  article,  then  there  was  no  re- 
quirement in  the  statute  that  a  tax  should  be  paid  on  the  mortgage  as 
an  entirety.  To  such  extent  as  it  was  not  taxable,  and  no  tax  to  that 
•extent  collected  on  its  recording,  it  would  seem  that  it  was  not  "taxed" 
within  the  meaning  of  section  251.  as  aforesaid.  According  to  the 
undisputed,  facts  in  this  case,  a  tax  was  paid  to  the  state  on  the  record- 
ing of  this  mortgage  only  to  the  extent  of  .016  of  the  total  amount  sc- 
•curcd  by  the  mortgage.  Had  this  mortgage  covered  real  estate  situat- 
ed within  this  state,  then  it  would  be  taxable  in  its  full  amount,  and 
•on  its  recording  would  have  been  actually  "taxed"  to  that  extent 
Here,  q|  ioourse,  there  was  paid  on  the  mortgage  in  question  a  tax  to 
the  extent  of  c»ily  a  very  small  fraction  of  the  principal  indebtedness 
iherelnr  secured.  The  recording  of  this  mortgage  in  the  counties  of 
New  York  and  Kings  added  nothing  to  the  security  for  the  bondhold* 
•ers  as  to  any  real  property  covered  by  said  mortgage  which  was  situat- 
ed without  the  state.  The  mortgage  had  to  be  recorded  within  this 
state,  in  the  usual  course  of  sound  business,  because  it  was  an  entire 
instrument  which  covered  in  part  real  property  within  the  state,  but, 
except  as  to  such  real  property  within  the  state,  it  was  for  the  purposes 
of  this  controversy  practically  unrecorded  as  against  the  real  property 
situated  without  me  state.  So  that,  whether  we  consider  the  tax  im- 
posed by  article  11  of  the  Tax  Law  as  a  simple  recording  tax  imposed 
as  a  condition  of  recording  the  instrument,  it  is  apparent  that  under 
the  provisions  of  said  article  the  tax,  whatever  be  its  nature,  was  im- 
posed simply  to  the  extent  to  which  the  recording  of  the  instninient 
was  necessary  for  the  protection  of  tlie  security  under  the  laws  of 
this  state.  .  ^  • . 

We  think  that  the  clause  of  exemption  contained  in  section  251  of 
the  statute,  as  aforesaifl,  goes  only  to  the  extent  to  which  the  mortgage 
in  question  is  taxable,  and  has  been  "taxed"  under  the  provisions  of 
said  article  11.  Otherwise  we  should  have  an  unequal  result,  for  in 
order  to  gain  an  exemption,  under  article  11  of  the  Tax  Law,  there 
must  be  paid  on  a  mortgage  covering  real  property  situated  wholly 
within  this  state,  a  tax  on  the  full  amount  of  the  principal  indebtedness, 
while  a  mortgage  covering  property  practically  all  of  which  is  located 
without  this  state  can  have  the  same  exemption  from  local  taxation 
within  this  state  on  the  payment  of  a  tax  on  practically  an  insignificant 
;proportion  of  the  total  amount  of  the  prinapal  indd>tedness. 

[1}  It  Is  true  that,  where  the  intention  of  the  statute  Is  phifai,  it  is 
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not  for  the  courts  to  so  interpret  it  as  to  avoid  inequalities.  At  the 
sanie  time,  however,  wherever  there  is  room  or  necessity  for  inter- 
pretation, the  courts  must  consider  the  statute  in  such  manner  as  to 
avoid  false  consequences,  which  cannot  be  deemed  to  have  been  in- 
tended by  the  Legislature.  As  we  look  at  this  statute,  it  seems  to  us 
clear  enough  that  it  was  the  intention  of  the  Legislature  to  grant  no 
exemption  from  taxation  for  local  purposes  under  this  article,  except 
to  the  extent  that  the  mortgage  was  taxable,  and  "taxed"  under  the 
article,  and  that  there  is  nothing  in  the  words  of  the  statute  in  any  way 
inconsistent  with  such  obvious  intent  These  conclusions  lead  to  a 
reversal  of  the  order  appealed  from,  and  require  that  the  assessment 
roll  in  question  should  be  corrected  to  the  extent  that  there  should  be 
deducted  from  the  face  amount  of  the  bond  owned  by  the  relator,  a 
sum  proportionate  to  the  determination  made  by  ^e  state  board  of 
tax  commissioners  on  the  recording  of  the  mortgage ;  that  is  to  say, 
that  the  value  of  the  personal  property  as  assessed  against  the  rela- 
tor should  be  reduced  to  the  extent  of  .016  per  cent,  thereof,  and,  as 
so  corrected  and  modified,  that  the  assessment  should  be  confirmed. 

Order  reversed  and  assessment  modified  to  the  extent  of  reducing 
the  amount  of  the  assessment  to  the  extent  of  «016  per  cent  thereof, 
without  costs  of  this  appeal.  All  concur. 


PEOPLE  ex  tel.  PORKRT  SIMPSON  CO.  v.  KEMPXER  ot  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    January  17,  1913.) 

1.  CotrarmmoifAX.  I^aw  (f  305*>— "Due  Process  of  Law"— Notice. 

A  liparlng  mt  an  opportunity  to  be  heard  in  which  one  may  defend,  en- 
force, and  protect  his  rights  is  absolutely  essential  to  constitute  "duo 
process  of  law,**  and  the  particular  law  under  consideration  must  Itself 
re<iuiro  notice  and  give  a  right  to  a  hearing;  it  being  InsutBctent  that  a 
pertK>u  affected  may  by  chance  have  notice,  or  that  he  may  as  a  matter 
of  favor  or  courtesy  have  a  hearing. 

[Cd.  Xoto.— For  other  cases,  see  Constitational  Law,  Gent  Dig;  ||  925- 

827;  Dec.  I">ifr.  §  305.* 

For  other  definitions,  see  Words  and  Piirases,  vol.  3,  pp.  2227-2256; 
▼oL  8,  p.  7644.) 

2.  COKSTITUTIORAL  Law  (§  309*) — DUE  PbOCBSS  OF  LAW-^PCSDOBB. 

Code  Cr.  Proc.  ?5  r.S7,  SifXV-'^OO.  nnMiorlzinf:  pmromUnps  to  determine 
the  right  of  possession  of  stolen  or  embezzled  property  coming  into  the 
custody  of  a  magistrate^  are  invalid  as  a^lnst  a  pledgee  of  sndi  prop- 
<'rty  for  fniliiie  to  require  givlnir  of  notion  to  hlni  as  to  the  tinio  and 
place  at  which  his  claim  of  a  right  as  pledgee  to  retain  possession  should 
be  beard  and  determined. 

TEd.  Note.— For  other  ctses,  8M  CoDstltatloiial  Lsw,  Cent  Dig;  H  929, 
030;  Dec.  Dig.  i  300.*] 
8.  CoKsnruTioiTAL  Law  (§  277*) — Due  Pbocbss  o»  Law— ••Phopebtt  Biofff 

— Pr.KDGFS. 

The  right  of  an  apixireut  pledgee  to  retain  articles  pledged  as  security 
for  his  loan  is  a  "property  right,"  which  is  protected  by  the  constitu- 
tional requirement  of  doe  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitotional  Law,  Cent  Dig.  M  762, 
7CG,  049 ;  Dec.  Dig.  §  277.* 

For  otber  deflnlttons,  see  Words  and  Phrases,  toL  6,  p.  5729;  toL  8, 
p.  TTT'M 
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^  OOWRlTUTIOirAL  LAW  (J  45*) — I^NO  ACQUIESCENCE  15  STATUTE— EtKECT. 

An  unconstltntional  stntuto  cannot  be  snstained,  tlUNigli  it  has 

mained  unchallengcHl  for  many  years. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Cent  Dig.  |  42; 
Dec.  Die  I  4S.*] 

&  Ooers  (I  240*) — PERaoHS  tiiASLE— Pubuo  OmcEBs. 

A  magistrate,  boinp  a  public  ufTicpr,  Is  not  HaMc  for  costs  on  appoal  on 
reversal  of  an  order  denying  an  application  for  proliibition  against  Mm. 

[Ed.  Nota— For  other  caMS,  tee  Ooets,  Cent  Die.  H  022-926;  Dee. 
Die  I  24^*) 

Appeal  from  Special  Term,  Kings  G>untv. 
^  Application  by  the  People  of  the  State  of  New  York,  on  the  rda* 
tion  of  the  Robert  Simpson  Company,  for  a  writ  of  i)roliibition  against 
Otto  Kempner,  individually,  and  as  cliicf  maj^istrate,  etc.,  and  the 
Magistrates'  Court  of  the  City  of  New  York.  From  an  order  denying 
the  application,  relator  appeals.  Reversed,  and  applicatioii  granted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

Franklin  Taylor,  of  Xew  York  City,  for  appellant. 
John  M.  Perry,  Asst.  Dist.  Atty..  of  New  York  City  fjames  C.  Crop- 
sey,  Dist.  Atty.,  of  Brooklyn,  on  the  brief),  for  respondents. 

CARR,  J.  The  relator  appeals  from  an  order  of  the  Special  Term 
in  Kings  county  that  denied,  as  a  matter  of  law  and  not  of  discretion, 
its  application  for  a  writ  of  prohibition  against  a  city  magistrate  of 
the  borough  of  r.rooklyn  and  city  of  New  York.  From  this  order  the 
relator  has  appealed  to  this  court. 

The  facts  necessary  for  a  determination  of  this  appeal  are  undis- 
puted, and  a  qtiestion  of  law  alone  arise*;.   The  relator  is  a  domestic 
corporation  carr>'ing  on  a  pawnbroking  business  in  the  city  of  New 
Vork.    It  appeared  that  it  had  advanced  the  sum  of  $15  on  a  pledge 
to  it  of  certain  articles  of  jewelry,  consi>ting  of  two  rings,  and  that 
it  held  this  property  as  pledgee  for  security  for  the  loan.    A  Mrs. 
Small,  who  resided  m  the  horough  of  Brookl)^.  applied  to  a  city  mag- 
istrate for  a  search  warrant  under  the  provisions  of  the  Code  of 
Criminal  Procedure.    In  her  afti<lavit.  >hc  statecl  that  the  articles  in 
question  had  been  stolen  from  her  by  one  Ffhc  P>ro\vnson,  and  that 
to  her  knowledge  they  were  in  the  possession  of  the  defendant.  A 
search  warrant  was  thereupon  isstied,  and  a  police  officer  actinjg  un- 
der the  same  took  possession  of  the  articles  in  question,  and  delivered 
them  to  the  court  from  which  the  warrant  had  issued. 

Section  687  of  the  Code  of  Criminal  Procedure  provides  as  follows : 

"If  property  stolen  or  embezzled  come  into  the  custody  of  a  magistrate,  it 
mtiBt,  unless  its  temporary  retention  be  deemed  necessary  In  fnrtherance  o« 

jiustlce.  be  dellTered  to  the  owner,  on  s.ntlsfnctory  proof  of  his  title,  and  or» 
his  paying  the  necessary  expenses  incurred  in  Lta  preservation,  to  be  certlfleO. 
by  the  magistrate.** 

Sections  806,  807,  808,  and  809,  provide  as  follows: 
"Sec.  806.  The  magistrate  must  thereupon,  if  required,  deliver  a  eopy 
the  Inventory  to  tbe  person  flfom  wlioee  poaiiession  the  property  was  talcex^ 
to  the  applicant  for  the  warrant   
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"Sec.  807.  If  the  grounds  on  which  the  warrant  was  Issued  be  contZOTerledt 
the  niaglstrnte  must  proceed  to  take  testimouy  la  relation  thereto. 

"Sec.  S08.  The  testimony  given,  by  each  witness  must  be  redttoed  to  wrltliig 
and  authenticated  In  the  manner  prescribed  In  section  200. 

"Sec.  S09.  If  it  apyeur  that  the  property  takeu  is  not  the  same  as  that 
prescribed  in  the  wamnt,  or  that  there  la  no  pvobaUe  cause  for  believing 
the  existence  of  the  grounds  on  wliich  the  warrant  was  Issued,  the  magistrate 
must  cause  it  to  be  restored  to  the  person  from  whom  it  was  taken."  ' 
'  *» 

The  magistrate  in  question  was  about  to  proceed  under  the  pro- 
visions of  these  sections  to  determine  the  apparent  ownership  of  the 
articles  in  question  and  to  dispose  of  them  accordingly.  The  ground 
on  which  the  relator  asked  for  a  writ  of  prohibition  was  that  these 
provisions  of  the  Code  of  Criminal  Procedure  do  not  provide  notice 
to  it  of  the  hearing  and  determination  to  be  made  by  the  magistrates' 
court.  The  learned  court  at  Special  Term  denied  the  application  for 
the  writ  on  the  ground  that  the  statute  above  quoted  did  provide  for 
a  notice  to  the  relator  sufficient  to  comply  with  the  constitutional  re- 
quirement of  "due  process  of  law."  On  this  appeal  the  respondent 
seeks  to  justify  the  order  made  below  on  the  grounds  that  the  proceed- 
ings about  to  DC  conducted  by  the  magistrate  could  not  deprive  the  re- 
lator of  any  property  right,  and  that  in  actual  fact  the  relator  had  due 
notice  of  whatever  action  was  about  to  be  taken  by  the  magistrate. 

[1]  The  rules  of  law  applicable  to  this  situation  are  familiar,  and 
have  been  stated  very  aptly  by  Rich.  J.»  writing  for  this  court,-  in  Mat- 
ter of  Grout,  105  App.  Div.  98.  109, 93  N.  Y.  Supp.  711.  719,  in  lan- 
guage as  follows: 

•  The  federal  courts  and  nearly  all  state  courts  have  for  many  years  united 
in  so  declaring,  and  the  Court  of  Appeals,  ns  early  as  1878,  in  Stuart  v.  Pal- 
mer, 74  N.  Y.  183  [30  Am.  Rep.  280)»  declared  that  a  hearing  or  an  opportunity 
to  be  heard,  in  which  the  citizen  may  defend,  enforce,  and  prote<-t  his  rights. 
Is  absolutely  essential  to  constitute  due  process  of  law,  which  principle  has 
since  been  followed  by  all  our  courts,  and  la  now  80  firmly  estahlished  as  the 
law  of  this  state  as  to  be  beyond  controversy.  So  carefully  have  the  courts 
guarded  this  constitutional  and  sacred  right  of  the  citizen,  that  statutes  omit- 
ting tbia  required  essential  have  uniformly  beoi  eondemned,  even  wbere  It 
api>n:ire<!,  as  it  (^<>QS  in  this  case,  that  the  party  proceeded  n',:ninst  was  per- 
mitted, tlirough  the  courtesy  of  the  court,  to  Imve  and  did  iiave  notice  of  the 
proceeding  and  opportunity  to  be  heard.  It  la  not  enough  that  a  person  may 
by  chanee  have  notice,  or  tlint  he  may  as  a  matter  of  favor  or  courtesy  have 
a  hearing.  The  law  itself  to  be  constitutional  must  require  notice  and  give 
a  right  to  a  hearing.  It  matters  not  upon  the  question  of  the  constitution- 
ality of  such  law  that  the  questions  Involved  have  been  fairly  decided.  The 
eiiiseullal  validity  of  the  law  is  to  be  tested,  not  by  what  has  been  done  under 
it,  but  by  what  may  by  Its  authority  be  done.  Stuart  ▼.  Palmer,  supra ;  Oil- 
man  v.  Tucker.  128  X.  Y.  100.  200  [28  N.  E.  1040.  13  L.  R.  A.  304,  26  Am.  St 
Itep.  4G4J:  Coxe  v.  State.  144  N.  Y.  396,  40S  [39  N.  E.  400];  Colon  v,  Ltsk, 
153  N.  T.  188,  IM  [47  N.  B.  802.  6D  Am.  St  Rep.  eOf^.^* 

f  2]  Now  it  is  obvious  that  the  statute  before  us  contains  no  provi- 
sion which  requires  notice  to  be  given  to  the  relator  as  to  the  tune  or 
place  at  which  Its  daim  of  right  as  a  pledgee  to  retain  possession  of 
the  articles  in  question  shall  be  heard  and  determined.  Doubtless  no 
magistrate  would  proceed  to  make  a  determination  under  the  provi- 
sions of  the  statute  without  actually  giving  some  notice  to  the  relator 
and  an  opportunity  to  be  heard  in  due  course.  But  this  is  not  enough, 
for  notice  is  an  essential  ingredient  of  due  process  of  law  as  a  matter 
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•of  right,  and  not  as  a  matter  of  favor  or  good  judgment.  The  learned 
court  at  Special  Term  was  of  opinion  that  as  the  proceedings  were  in- 

rem  the  relator  had  sufficient  notice  when  the  property  was  taken  from 
its  possession,  and  that  it  was  not  requisite  that  it  should  have  any 
particular  notice  of  the  time  and  place  of  the  actual  hearing  before 
the  magistrate.  It  considered  the  prcx^eding  as  analogous  to  the  is- 
suance of  a  summons  in  an  ordinary  dvil  action.  It  overlooked  the 
fact,  however,  tliat  the  issuance  of  a  summons  in  an  ordinary  civil  ac- 
tion is  provided  for  under  a  statute  which  gives  an  absolute  right  of 
appearance  and  answer  to  the  defendant,  and  that,  after  such  ap- 
pNearance  and  answer,  no  proceeding  can  be  had  by  way  of  deteotnina- 
tion  by  any  court  without  a  formal  notice  to  the  defendant  as  pre- 
scribed in  said  statute.  Without  seekhig  to  justify  the  decision  of 
the  court  at  Special  Term  upon  the  reasons  there  advanced,  the  re- 
spondent contends  that  the  mere  deprivation  of  the  right  of  the  relat- 
or to  hold  the  property  as  security  for  the  pledge,  and  its  subsequent 
•ddivery  to  some  one  claiming  ownership  of  it  as  against  the  pledgee 
does  not  constitute  a  taking  of  property  in  the  meaning  of  the  state 
and  federal  Constitutions.  It  is  argued  that  the  lien  of  the  relator,  if 
it  has  any  legal  basis,  will  still  continue  notwithstanding  any  adverse 
action  on  the  part  of  the  magistrate,  and  that  any  determination  by 
him  cannot  constitute  a  bar  which  will  preclude  the  relator  from  main- 
taining either  a  possessory  action  in  replevin  or  an  action  for  conver- 
sion against  the  person  to  whom  the  magistrate  may  deliver  these 
.articles. 

[3]  We  cannot  concur  in  the  proposition  tliat  the  right  of  an  appar- 
-ent  pledgee  to  retain  the  articles  pledged  as  security  for  his  loan  is  not 
a  property  right  which  is  protected  the  constitutional  requirements 
of  "due  process  of  law."  Nor  do  we  think  that  a  process  which  takes 
from  the  relator  the  custody  of  the  articles  pledged  and  delivers  them 
to  some  one  claiming  against  the  validity  of  the  pledge,  thus  leaving 
the  apparent  pledgee  to  exercise  his  remedies  at  law  against  the  per- 
son to  whom  the  articles  are  delivered,  does  not  constitute  a  taking  of 
property. 

[4]  A  practically  similar  provision  of  the  Penal  Code  of  California 

v.  ith  relation  to  the  same  situation  as  now  confronts  us  on  this  appeal 
was  considered  in  the  case  of  Modern  Loan  Co.  v.  Police  Court,  12 
Cal.  App.  582,  108  Pac.  56,  in  an  elaborate  and  exhaustive  discussion 

•of  the  question,  in  the  light  of  decisions  of  the  courts  in  various  juris- 
dictions, and  a  result  was  reached  similar  to  that  which  we  think  is 
obligatory  in  this  case.  Tt  is  trnc  that  the  statute  now  stands  in  a  form 
which  has  existed  for  many  years  apparently  without  question,  so  far 
as  reported  judicial  decisions  may  be  found,  but,  however  long  stand- 
ing it  may  be,  it  cannot  prevail  over  the  organic  law  whenever  it  has 
been  called  in  question.  The  defect  in  the  statute  is  remediable  easily, 
and,  no  doubt,  can  be  amended  speedily  if  the  matter  be  called  to  the 

.attention  of  the  Legislature. 

[5]  We  are  of  o])inion,  therefore,  that  the  order  should  be  revcr-ed 
and  the  motion  granted,  but,  as  the  respondent  is  a  public  officer,  with- 

•ottt  costs  of  this  appeaL  AU  concur. 
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(78  MlBC.  Bep.  276.) 

In  M  KORTBL 
(Kings  Cmmty  Court  November,  1912.) 

L  Parent  and  Child  (|  15*) — Parties  in  Loco  Parentis — Charitable  Iw- 

BTITlTioN. 

A  Kuiiian  Catholic  charital)lo  Institution  having  statutory  power  to 
receive  deserted  cliUdreu  aud  those  surrendered  to  it  and  place  them 
by  !ndentiii«  or  adoption  stands  to  them  in  loco  parentis. 

[Ed.  Note —For  other  cases*  see  Parent  and  Child,  Cent  Die  11  160- 

104;  Dee.  Dig.  §  15.*] 

2.  Adoption  (S  7*) — Kequisites — Consent  of  Pebsokb  in  Loco  PARcima. 

Where  a  Roman  Catholic  charitable  institution  surrendered  two  fonnd- 
llngs  to  a  married  couple  on  condition  that  tUey  should  l>e  brought  up 
in  the  Catholic  faith,  and  the  wife  had  died  a  member  of  the  Roman 
Catholic  Church,  the  surviving  husband,  who  has  no  defluite  religious 
belief,  will  not  be  granted  nn  order  for  tlie  adoption  of  the  dkildren  with- 
out  the  consent  of  the  institution. 

[Ed.  Kote.— For  other  cases,  see  Adoption,  Cent  Dig.  §{  7-10;  Dec; 
Dig.  f  7.*1 

Application  of  Herman  A.  Korte  for  the  adoption  of  Mary  £Uen 
Corcoran  and  another,  minors.  Denied. 

Hillquit  &  Levene,  of  New  York  City,  for  petitioner. 
Bayard  L.  Peck,  of  Brooklyn,  for  respondent  New  York  Foundling 
Hospital. 

FAWCETT,  J.  The  petitioner  in  these  proceedings,  Herman  A. 
Korte,  seeks  an  order,  authorizing  the  adoption  by  him  of  two  minor 
children,  Mary  EUen  Corcoran,  aged  eight,  and  Alexander  Pell,  aged 

ten.  Both  children  are  foundlings  originally  surrendered  to  the  cus- 
tody of  the  respondent  herein,  the  New  York  Foundling  Hospital,  a 
Catholic  institution,  which  has  by  statute  the  power  to  receive  deserted 
children  and  those  surrendered  to  it,  and  place  children  by  indenture 
or  adoption.  In  1904  and  1905,  respectively,  the  children  Alexander 
Pell  and  Mary  Ellen  Corcoran  were  placed  by  the  hospital  in  the  home 
of  Herman  and  Elizabeth  Korte.  Mrs.  Korte,  who  died  a  few  months 
ago,  was  a  member  of  the  Catholic  Church.  In  1911  proposed  agree- 
ments of  indenture  for  the  two  children  were  sent  to  Herman  and  Eliz- 
abeth Korte,  which  it  is  contended  were  ne\  cr  properly  executed  by 
the  Kortes,  and,  even  if  executed,  simply  gave  to  them  the  care  and 
custody  of  the  children,  pravided  such  foster  parents  complied  with 
the  covenants  therein  set  forth,  until  the  children  were  21  and  18  years 

old.  resi)ec  ti\  cly. 

Mr.  Korte  is  not  a  Catholic,  the  petition  herein  stating  that  he  is  a 
Protestant,  and  there  being  some  evidence,  in  the  affidavits  submitted, 
that  he  is  what  is  termed  a  "free  thinker."  Section  115  of  the  Domes- 
tic Relations  Law  (Consol.  Laws  1909,  c.  14),  speaking  of  adoption 
of  children  under  the  care  of  a  charitable  institution,  provides  that : 

"Every  such  child  shall,  when  practicable,  be  given  to  persons  of  the  sauio 
religious  faith  as  the  pii rents  of  such  chiid." 

•For  ot])«r  cmm  m*  nme  topic  a  i  mcmbbb  la  Doe.  a  Am.  Dlga.  1907  to  daUb  A  Rop'r  Imtnm 
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The  children  were  in  early  years  taken  to  Boston,  but  are  now  living 
and  attending  school  in  this  county.  The  natural  parents  of  the  chil- 
dren have  not  been  found,  but  it  is  submitted  that  both  of  them  hav- 
ing been  surrendered  to  a  Catholic  charity  were  presumably  of  Catholic 
parentage. 

Upon  the  submission  of  the  question  here  involved  originally,  the 

court,  seeking  light,  required  of  the  respondent,  which  opposed  the  ap- 
plications, additional  affidavits  as  to  facts  ascertained  relative  to  the 
home  of  petitioner,  and  the  education  and  environments  of  the  chil- 
dren, and  asked  for  a  full  statement  of  the  grounds  for  the  opposition. 
Sttch  an  affidavit  was  submitted,  and  it  sets  forth  substantially  the  fol- 
lowing facts:  That  the  child  Alexander  Pell  was  baptized  into  the 
Catholic  Church  in  1903 ;  that  the  mother  of  the  child,  Mary  Ellen 
Corcoran,  was  a  Roman  Catholic,  according  to  the  records  of  the  hos- 
pital ;  that  the  petitioner  and  his  wife  formally  agreed  to  bapti/.e 
said  child  at  the  earliest  opportunty;  that  the  agreements  of  inden- 
tures sent  to  the  Kortes  were  not  intended  as  consents  to  the  legal  adop- 
tion of  either  of  said  children;  that  the  Kortes  when  they  received  the 
children  did  promise  that  they  should  be  reared  in  the  Roman  Catholic 
faith;  the  children  attend  public  school,  and.  finally,  that  the  said 
children  have  not  received  and  are  not  now  receiving  the  instruction 
and  education  in  the  Roman  Catholic  faith  which  the  petitioner  and 
his  wife  promised  should  be  given  to  them,  and  are  not  receiving  any 
religious  training  or  education  whatsoever;  that  the  mother  of  the  pe- 
titioner has  stated  that  she,  her  husband,  and  her  son,  the  petitioner 
herein,  being  all  members  of  the  household  where  these  children  are 
living,  are  so-called  freethinkers,  and  that  they  do  not  intend  to  bring 
the  children  up  in  the  Rotnan  Catholic  faith ;  that  the  petitioner  him- 
self has  admitted  that  he  is  a  so-called  freethinker,  and  has  no  definite 
rel^ous  belief. 

'Hie  respondent,  the  New  York  Foundling  Hospital,  through  its 
agents,  has  investigated  the  liome  of  the  said  Herman  Korte,  and  is 
unwilling  to  consent  to  the  adoption,  and  objects  to  the  granting  of 
the  proposed  order  of  adoption. 

It  is  aUo  alleged  that  petitioner's  business  takes  him  away  from 
home  for  varying  periods  of  time.  He  also  stated  he  intended  to 
leave  his  mother's  house  and  secure  a  place  where  he  and  the  children 
could  live ;  "he  being  apparently  confident  that  he  could  find  a  compe- 
tent housekeeper  who  could  look  after  the  children  and  see  to  the 
details  of  the  dome^^tic  management." 

It  is  urged  that  the  death  of  petitioner's  wife  has  removed  the  lov- 
ing care  of  a  mother  from  the  children  and  has  deprived  them  of  the 
benefit  of  religious  teaching,  that  the  children  are  being  educated  with- 
out religious  instruction  of  any  kind,  and  will  undoubtedly  drift  into 
freethought  or  atheism. 

On  the  otiier  hand,  the  petitioner  contends  that  the  children  have 
had  a  "general  religious,  ethical,  and  moral  training  since  they  were 
old  enough  to  appreciate  the  value  of  such  instruction ;  that  your  de- 
ponent is  not  attached  to  any  specific  religious  creed,  nor  is  he  a  mem- 
ber of  any  particular  church,  but  does  believe  in  the  teachings  of  Christ. 
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and  Christianity,  and  has  brought  up  the  children  in  that  way ;  that  he 
has  endeavored  to  teach  them  the  idea  of  God  and  a  Supreme  Being ; 
and  abbve  all  has  given  them  at  home  general  moral  and  ethical  in- 
struction. That  deponent  has  not  sent  the  children  to  any  particular 
church"  but  prefers,  in  effect,  to  permit  them,  when  at  a  suitable  age, 
to  select  for  themselves  the  particular  Christian  faith  which  appeals  to- 
them.  Finally,  and  apparently  inconsistently  with  this  position  thus 
stated,  the  petitioner  states  that  he  has  placed  the  children  in  a  Meth- 
odist Sunday  school. 

These  are  briefly  the  facts  and  the  contentions  of  both  sides  of  this 
controversy,  and,  indeed,  it  presents  a  most  difficult  and  vexing  ques- 
tion for  the  discretion  of  the  court.  It  would  seemingly  require  the 
judgment  of  a  Solomon  to  dispose  of  the  issues  raised  here  to  the 
satisfaction  of  all  concerned,  keeping  in  mind  always  the  spiritual, 
moral,  and  temporal  welfare  of  the  children,  the  innocent  victims  of 
the  circumstances.-  Should  the  petitioner  remarry — as  is  not  only  pos- 
sible but  probable — the  question  would  be  still  more  involved  and  the 
position  of  the  children,  in  the  event  of  issue  of  such  marriage,  an  ex> 
tremely  delicate  one. 

The  case  is  still  further  complicated  by  the  legal  technicalities  urged" 
by  both  sides  in  favor  of  and  opposing  the  proposed  adoption.  These 
questions  may  be  briefly  disposed  of  without  daboratii^  them  here,, 
tor  the  reason  that  the  solution  proposed  by  the  court  may  render  a 
decision  of  these  questions  unnecessary. 

It  is  contended  that,  without  the  consent  of  the  New  York  Foundling- 
Hospital,  the  court  has  no  power  to  grant  the  order  prayed  for,  and 
that  the  indentures  executed  by  the  respondent  in  191 1  may  not  be  in- 
terpreted as  such  consent  required  by  law;  further,  that  the  fact  that 
petitioner  is  a  Protestant  and  the  children  Catholics  makes  the  denlaT 
of  the  petition  necessary.  Furthermore,  it  is  questioned  whether  or 
not  this  court  has  power  to  sign  an  adoption  order  without  notice  to- 
the  natural  parents  of  the  child.  Matter  of  Livingston,  151  App.  Div. 
1,  135  N.  Y.  Supp.  328.  But  under  section  111  of  the  Domestic  Re- 
lations Law  the  consent  of  a  parent  who  has  abandoned  the  child  Is 
unnecessary. 

[1,2]  The  court  is  of  the  opinion  that  the  hospital  under  the  facts 

and  circumstances  of  this  case  stands  in  loco  parentis.  Its  surrender 
of  the  child  in  each  case  was  conditional  upon  its  being  brought  up  in- 
the  Catholic  faith,  and  not  an  absolute  surrender  as  would  deprive  it 
of  that  relationship.  I  am  constrained  to  hold,  therefore,  that  the 
consent  of  the  hospital  Is  necessary  in  this  case.  No  one  is  more 
keenly  cognizant  than  I  of  the  liberal  policy  of  our  Constitution  and 
our  laws  towards  religious  liberty  and  freedom  to  worship  as  one 
chooses,  but  it  would  be  a  manifest  wrong  to  permit  these  childrer* 
to  be  brought  up  in  a  condition  of  pagan  unbelief  and  atheism.  As 
adults,  they  will  have  the  right  to  believe  as  they  please,  but  I  must 
.  now  hold,  keeping  ever  in  mind  that  the  welfare  of  the  children  is  the 
paramount  consideration  which  guides  the  court,  that  the  proposed 
ado])tion  of  these  children  by  the  petitioner  cannot  at  this  time  be 
granted. 
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.However  it  is  not  inteoded  by  this  decision  to  finally  dispose  of 
tlie  matter.  I  am  extremely  reluctant  to  have  the  children  taken  back 
to  the  hospital  and  removed  from  the  care  and  custody  of  the  peti- 
tioner, who  it  seems  has  developed  a  real  attachment  for  the  children, 
so  much  so,  in  fact,  that  it  is  claimed  they  do  not  even  know  that  he 
is  not  their  natural  father.  I  would  suggest  that  both  parties  to  this 
controversy  attempt  further  conference,  and  mutually  give  and  take  in 
a  true  Christian  spirit  for  the  welfare  of  the  children.  Let  the  peti- 
tioner set  aside  for  the  time  being  his  own  religious  corivictions  or  the 
lack  of  them,  and  place  the  children  under  Catholic  teaching  and  reli- 
gious training  for  a  period  of  six  months  as  a  trial,  and  perhaps  at 
the  end  of  that  time  the  respondent  upon  reconsideration  will  find  it 
possible  to  consent  to  the  proposed  adoption  and  the  application  may 
then  be  renewed.  And  in  the  meantime,  and  until  the  Ittrther  order 
of  the  court,  the  proceedings  herein  may  be  stayed. 

Ordered  accordingly. 


(78  Mlac  Bep.  101.) 

PEOPLE  V.  KINGS  COUNTY  IRON  FOUNDBX; 

(Klaga  Ooiinty  Court  November,  1012.) 

1.  iHincniKiiT  AND  Information  (|  21*) — Formal  BMqoiBrtn. 

The  Inadvertent  striking  from  the  printed  form  of  an  Indictment  of 
the  words  "at  the  borough  of  Brooklyn,  In  tbe  city  of  New  York,  in  the 
eonnty  of  Kings,"  does  not  render  the  indictment  demnrrable,  on  tbe 
ground  that  the  grand  Jury  had  no  authority  to  inquire  into  the  crime, 
as  not  being  witbiu  the  legal  Jurisdiction  of  Kings  county,  where  the 
indSctment  beua  the  caption,  "Ooantj  Ooort  of  the  Oonnty  of  Klngi." 

[Ed.  Note.— For  other  cn5;e8,  see  IndJctment  and  Information,  Oent 

Dig.  16  92-97 :  Dec.  Dig.  |  21.*] 

2.  Nuisance  (f  91*) — Public  NuieAKCs— Crimxiial  Peosboutioh — Iiidicx> 

ICENT. 

An  indictment  for  malntninln;:  a  public  nnisnnce,  containing  no  allega- 
tion that  the  acts  de8crit)ed  either  annoy,  injure,  or  endanger  tbe  health 
or  safety  of  any  considerable  number  of  people,  is  demurrable,  as  not  snh- 
stantlally  conforming  to  Code  Cr.  Proc.  f  275,  requiring  an  indictment 
to  contain  a  plain  and  concise  statement  of  the  acts  constituting  tbe 
crime. 

[Ed.  Note^For  other  eases,  aee  NoleaBce^  Cent  Dig;  if  206-211;  Dee. 
Dig.  i  9L*} 

The  Kings  County  Iron  Foundry  was  indicted  for  maintaining  a 
pobtic  nnisance.  Demurrer  to  indictment  sustained. 

James  C  Cropsey,  Dist.  Atty.,  of  Brooklyn,  for  the  People. 
Guegenheimer,  Untermeyer  &  Marshall,  of  New  York  City  (Louis 
Marshall,  of  New  York  City,  of  counsel),  for  defendant 

DIKE,  J.  'The  ,c:rand  jury  of  the  county  of  Kings,  by  an  indict- 
ment filed  on  the  29th  day  of  December,  1911,  accuse  the  Kings  County 
Iron  Foundry  of  the  crime  of  maintaining  a  public  nuisance.  The 
defendant  has  interposed  a  demurrer,  urgini;  upon  the  court  three 

*For  other  caiea  »ee  Mme  topic  &  I  mumbbb  In  Dec.  A  Am.  Digs.  19U7  to  date,  ft  Rep'r  ladwet 
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grounds  of  error :  First,  upon  the  ground  that  it  appears  upon  the  face 
of  the  indictment  that  the  grand  jury  by  which  it  was  found  had  no 
legal  authority  to  inquire  into  the  crime  charged  by  reason  of  its  not 
being  within  the  le^l  jurisdiction  of  the  county;  seoDnd,  upon  the 
ground  that  this  indictment  does  not  conform  substantially  to  the  re- 
quirements of  section  275  of  the  Code  of  Criminal  Procedure,  in  that 
it  docs  not  contain  a  plain  and  concise  statement  of  the  act  constituting 
ilic  crime;  third,  on  the  ground  that  the  facts  stated  in  the  indictment 
do  not  constitute  a  crime. 

[  1  ]  It  seems  to  me  there  is  no  merit  in  the  first  point  urged  upon 
the  court.  The  inaccuracy  in  the  indictment,  if  I  might  so  phrase  it, 
arises  from  the  inadvertent  striking  out  upon  the  printed  form  of  the 
phrase  "at  the  borough  of  Brooklyn,  of  the  city  of  New  York,  in  the 
county  of  Kings."  There  can  be,  however,  no  doubt  as  to  the  county; 
the  caption  of  the  indictment  reading,  "County  Court  of  the  County 
of  Kings."  This  I  hold  to  be  such  a  part  of  the  indictment  as  to  make 
the  allegation  as  to  the  locus  sufficiently  dear  to  confer  jurisdiction. 

[2]  As  to  the  second  point,  namely,  as  to  maintaining  the  public 
nuisance,  I  am  inclined  to  believe  that  the  objection  to  the  indictment 
is  well  taken.  There  is  no  allegation  to  show  that  the  acts  described 
cither  annoy,  injure,  or  endanger  the  comfort,  health,  or  safety  of  any 
"considerable  number  of  people."  It  seems  to  me  that  the  pleader 
should  have  clearly  made  use  of  this  phraseology*  "any  considerable 
number  of  persons/'  under  the  circumstances  surrounding  such  a 
diaige  as  is  here  made.  Public,  not  private,  ris^hts  arc  involved  in 
this  case.  The  questions  and  conditions  that  would  be  pertinent  in  an 
investigation  necessary  to  enjoin,  suppress,  or  secure  damages  for  the 
maintenanoe  of  a  private  nuisance  do  not  enter  here.  A  nuisance  is 
public  when  it  "affects  the  rights  enjoyed  by  citizens  as  part  of  the 
public,  as  the  right  of  navigating  a  river,  or  traveling  on  a  public  high- 
way— rights  to  which  every  citizen  is  entitled."  In  the  case  of  People 
V.  Transit  Development  Co..  131  App.  Div.  174,  at  pac;e  179.  115  N. 
Y.  Supp.  297,  at  page  302.  Miller,  J.,  quotes  from  the  case  of  Acker- 
man  V,  True,  175  N.  Y.  353,  360,  67  N.  E.  629.  630,  as  follows : 

"It  la  well  established  by  the  decialoiis  of  this  court  that  Interferences  with 
imblle  and  common  rights  create  a  poblle  nnisaiioe^*' 

And  then  he  goes  on  to  say: 

"It  is  elementary  that  a  private  person  cannot  prosecnte  a  raft  for  a  public 

nuisance.  TboiiKh  he  may  suffer  injury.  It  is  common  to  the  public,  and  can 
only  be  redressed  by  the  state,  eitber  by  Indictment,  or  by  a  suit  to  abate 
the  nuisance;  thoujrh,  where  an  Indfyfdnal  suffers  peculiar  or  special  dam- 
age, not  common  to  the  public,  the  iiuis;uico  is  as  to  him  private,  and  be  may 
have  his  action  for  damages  or,  in  a  proper  case,  may  involve  the  OQuity 
power  of  the  court  See  Doolittle  v.  Supervisors  of  Broome  CJo.,  18  N.  Y,  155, 
100;  KaTanagh     Bartwr,  181  N.  Y.  211,  218  (90  N.  B.  286, 16     B.  A.  689].** 

While  the  discomfort  and  the  annoyance  arising  from  the  defend- 
ant's conduct  of  its  business  are  undeniable,  I  am  forced  to  the  con- 
clusion tbat  the  indictment  is  defective.  The  second  objection  to  the 
indictment  is  wdl  founded,  and  the  demurrer  is  therefore  sustained. 

Dmurrer  sustained. 
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(78  Misc.  Rep.  269.) 

In  vo  GONKLIN,  Supervisor  of  tha  Town  of  Oe  Witt 

(Onondaga  <3oiinty  Gonrt  Norember,  19120 

PAuma  d  87*)— CtaLnasK— Dorr  to  Suwobv  PAamro— "SuriioiMiT  Abil- 
ity." 

An  honoraby  discharged  veteran  80  years  old  was  In  finable  health,  and 
had  only  his  pension  of  $22  a  mouth,  which  was  not  sufficient  for  his  sup- 
port. An  approprintlon  by  tho  town  for  veteran  relief,  authorized  by  Poor 
Law  (Cousol.  Laws  1909,  c.  42)  |  80,  was  nearly  exhausted.  The  veteran 
*  had  two  BOBB,  one  ot  whom  earned  $17  a  week  and  had  a  wife  and  two 
children,  one  of  whom  was  self  supporting.  The  veteran's  other  son  was 
married,  earned  about  $15  a  week,  and  was  without  children.  Held,  that 
the  sons  were  subject  to  an  order  requiring  them  to  contribute  $2  a  week 
each  to  the  veteran's  support,  as  provided  by  Code  Cr.  Proc.  §  914.  the 
words  "BufHcleut  ability,"  as  used  In  sut  h  section,  referring  to  the  ability 
of  the  dilld,  meaning  ability  to  contribute  under  nil  the  circumstances  of 
%  the  rnse.  and  not  depending  aolely  on  the  amount  of  property  owned  by 
the  child. 

[Ed.  Not&— For  other  caaee»  aee  Panpen,  Gent  Dig.  H  144-168;  Dec. 

Dig.  §  37.r 

For  other  definitione,  see  Words  and  Phrases,  voL  7,  p.  6760.] 

Application  by  Dana  Conklin,  as  supervisor  of  the  town  of  De  Witt, 
for  an  order  compelling  the  children  of  Timothy  £.  Carl^,  a  poor 

person,  to  maintain  liini.  Granted. 

Arthur  C.  Meade,  for  petitioner. 

Charles  P.  VVortman,  of  Syracuse,  for  defendants. 

ROSS,  J.  This  is  a  pnxectling  pursuant  to  the  provisions  of  section 
914  of  the  Code  of  Criminal  Procedure,  and  kindred  sections,  to  com- 
pd  the  children  of  Timothy  E.  Carley  to  wholly  or  partly  support  their 
father. 

Mr.  Carley  is  an  honorably  discharged  veteran  82  years  of  age,  with 
poor  eyesight  and  in  feeble  health,  and  now  is  in  the  Hospital  of  the 
Good  Shepherd.  He  has  no  property,  but  has  drawn  a  pension  of 
$22  a  month,  which  is  not  sufticient  for  his  support.  Heretofore  the 
veteran  relief  committee  of  the  town  of  De  Witt  has  furnished  means 
for  Mr.  Carley's  support,  but  the  appropriation  made  by  the  author- 
ities of  the  town  of  De  Witt  for  the  use  of  that  committee  is  nearly 
or  quite  exhausted. 

Mr.  Carley  has  five  children,  two  daughters  and  three  sons,  of  wliom 
a  son,  Frank,  whose  whereabouts  are  not  known,  and  a  daughter,  Anna 
Brewer,  are  not  made  parties  to  this  proceeding.  Another  daughter, 
Hattie  Merritt,  was  made  a  party,  but  so  far  as  disclosed  by  the  evi- 
dence her  position  is  that  of  a  married  w  oman  living  with  her  husband 
and  without  income  or  property,  and.  while  it  would  seem  that  her 
fihal  instincts  should  prompt  her  to  assist  in  supi><>rting  lier  father, 
she  can  decline  to  do  so  so  far  as  any  legal  liability  is  concerned.  The 
remaining  two  children  are  Alexander  Carley,  44  years  of  age,  who 
earns  about  $1*7  a  week,  and  has  no  propert>\  whose  family  consists 
of  his  wife  and  two  children,  a  son  19  years  of  age.  who  is  self-sup- 

•Vor  oUi«r  eaiM  im  nme  topio  4  f  Mmau  In  D«e.  4  Am.  Digs.  1907  to  date,  a  R«p'r  IndexM 
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porting,  and  a  daughter  13,  who  is  attending  school,  and  Albert  Car- 
ley,  38  years  of  age,  whose  family  consists  of  himself  and  wife,  and 
who  is  earning  about  $15  a  week,  and  has  no  property. 

The  question  which  this  court  has  to  determine  is  whether  an  order 
should  be  made,  under  the  provisions  of  the  Code  of  Criminal  Pro- 
cedure referred  to,  to  compel  the  sons  Alexander  and  Albert  to  sup- 
port, or  partially  support,  their  father.  Each  of  these  sons  declines 
to  provide  a  home  for  his  father  in  his  own  family,  or  to  point  out 
where  he  can  have  a  home.  The^  have  employed -able  counsel  whom 
they  have,  as  appeared  by  the  evidence,  paid.  Several  hearings  ha^e 
been  had,  and  the  case  has  been  submitted  on  briefs. 

The  defendants  claim  that  the  provision  of  section  914  of  the  Code 
of  Criminal  Procedure  under  which  this  proceeding  is  brought  is  not 
applicable  because  their  father  is  a  soldier,  and  that  in  the  case  of  a 
veteran  section  80  of  the  Poor  Law  (Consol.  Laws  1909,  c.  42)  alone 
applies.  The  section  of  the  Criminal  Code  referred  to  provides  thsft 
the  father  and  mother  and  children  (if  of  sufficient  ability)  of  a  poor 
person  who  is  insane,  blind,  decrepit,  so  as  to  be  unable  to  work  to 
maintain  himself,  must  relieve  and  maintain  him  in  a  manner  to  be  ap- 
proved by  tlie  overseer  of  the  poor  of  the  town  where  he  is.  Provi- 
sion is  also  made  for  an  order  for  a  partial  contribution  in  which  it 
appears  that  the  child  is  unable  to  wholly  support  his  poor  relative,  and 
also  for  the  apportionment  of  the  expense  of  maintenance  among  two 
or  more  relatives. 

Section  80  of  the  Poor  Law  prohibits  in  terms  the  sending  of  an 
indigent  soldier  who  has  served  in  the  military  service  of  the  United 
-  States  to  an  almshouse,  and  provides  that  he  shall  be  relieved  at  his 
home,  and  provides  in  detail  that  relief  shall  be  rendered  through  a 
post  of  the  Grand  Army  of  the  Republic,  and  provides  the  details  of 
obtaining  funds  for  such  purpose  and  the  method  of  disbursing  the 
same.  There  is  nothing  inconsistent  between  those  two  provisions. 
There  is  nothing  in  the  Poor  Law  which  relieves  the  relatives  men- 
tioned in  the  Criminal  Code  from  the  duty  imposed  upon  them.  In 
Other  words,  section  80  of  the  Poor  Law  is  an  additional  (>roCection  to 
the  indigent  soldier,  not  a  release  from  the  duty  due  to  him,  in  com- 
mon with  other  men,  of  receiving  the  support  of  his  children.  In  otfier 
words,  the  children  of  a  veteran  are  not  relieved  from  filial  duty  im- 
posed upon  them  by  statute  because  their  father  was  a  soldier. 

It  is  further  contended  by  the  defendants  that  they  are  not  of  **suf- 
ficient  ability"  to  support  or  contribute  to  the  support  of  their  father. 
What  is  "sufficient  ability"  must  depend  upon  the  circumstances  in 
each  case,  and,  as  the  matter  rests  largely  in  the  discretion  of  the 
court,  it  cannot  depend  solely  upon  the  amount  of  the  property  the 
defendant  owns,  for  in  that  case  a  child  proceeded  against  might  have 
a  princely  income  and  no  property,  subject  to  levy.  Neither  can  it 
depend  solely  upon  the  income,  as  his  income  might  be  small  and  the 
amount  of  his  property  large,  but,  as  stated  before,  must  depend  upcm 
the  circumstances  of  each  separate  case. 

In  this  case  the  wages  of  one  son  is  $17  a  week.  He  has  a  wife 
and  two  children;  his  son  being  self-supporting.  The  other  son  re- 
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ceivcs  an  income  somewhat  less,  but  lias  no  children.  I  think  under 
the  circumstances  that  each  son  should  be  compelled  to  contribute  $2 
a  week  towards  the  support  of  his  father.  The  case  of  Colebrook  v. 
Stewartstown,  30  K.  H.  9,  64  Am.  Dec.  275,  cited  by  the  defendants' 
counsel,  was  a  procseeding  against  a  grandfather  to  support  the  chil- 
dren of  a  married  daughter  whose  husband  was  in  prison.  Our  stat- 
utes have  not  extended  the  duty  to  support  poor  relatives  beyond  par- 
ents and  children,  but  within  those  degrees  our  remedy  is  somewhat 
drastic  and  necessarily  so,  for  children  who  have  to  be  brought  in 
court  to  contribute  to  their  father's  support  to  prevent  his  becoming 
a  public  charge  have  to  be  dealt  with  somewhat  arbitrarily.  They 
are  deemed  under  the  law  in  question  to  be  of  sufficient  ability  unless 
the  contrary  shall  affirmatively  appear.  C(Kie  Crim.  Pro.  §  916.  The 
matter  of  whether  Mr.  Carlcy  can  be  committed  to  a  soldier's  home 
is  not  presented  in  this  proceeding,  and  is,  in  any  event,  a  matter  for 
the  overseer  of  the  poor  in  the  town  where  he  resides.  Poor  Law, 
I  83. 

An  order  may  be  drawn  in  accordance  herewith  for  the  sum  hereto- 
fore mentioned,  to  be  paid  to  the  overseer  of  the  poor  of  the  town 
of  De  W  itt  until  further  order  of  the  court,  with  costs  and  expenses 
of  this  application  to  be  ascertained  before  the  order  herein  is  settled. 

Ordered  accordingly. 


(78  lilac;  Rex».  273.) 

OWEN  T.  BROWN. 
(Onondasa  Comity  Gonrt  Noreinber,  1012,) 

1,  PCKAOTIfO  (I  — ^ULTIlfATB  OB  EVIDEWTIABT  FACTS. 

Where  a  oomyilaint  allo-jred  the  iiiaking  of  a  contract,  Its  performnnce, 
or  offer  ot  performance  by  plaintiff,  nonperformance  by  defendant  and 
resulting  damage.  It  was  not  demurrable  because  it  also  stated  eviden- 
tiary facts  as  \v«>ii  lis  some  facts  which  would  not  be  admSsalble^  In^ead 
of  being  limited  to  a  stutpiiient  of  the  ultimate  facts. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig,  U  425.  42S-435» 
437-448;  D66  Dig.  i  198.*] 

2:  PLBAiynro  (|  IfiS*)— Damnunn-^roimdfl. 

It  Is  not  sufflclcnt  to  sustain  a  demurrer  that  the  farts  are  Imporfcotly 
or  Informally  averred,  or  tbat  the  complaint  lacks  deliniteness,  or  that 
material  facta  ar«  argnmentattTely  atated. 

[Ed.  Note— For  other  cases,  aea  Pleading;  Cent  Dig.  U  42S,  428-186^ 
437-443;  Dec.  Dig.  i  m*] 

8.  Actio:?  (§  47*) — Improper  Joiwder. 

A  complaint  for  breach  of  contract  was  not  demurrable  for  misjoinder 
of  canaee  of  action  because  of  allegations  of  conversion  of  personal  proiK 
erty  belonglnj;  to  plaintiff,  and  a  f<ircil>!e  takln;?  of  plaintifT  to  n  county 
home,  intended  by  the  pleader  merely  as  evidence  of  defeuduut's  viola- 
tion of  the  contract 

[Ed.  Note— For  other  caaea,  aee  Action,  Gent  Dig.  ||  468^  470^  472- 
489;  Dec.  Dig.  |  47.*] 

4i  Courts  (8  170*) — County  Coubt— Jurisdicwoii — Aiioumx  in  Controvbbst. 
Where  a  complaint  In  the  County  Conit  for  breadi  of  contract  de- 
Doanded  jndgment  for  $800  for  the  return  of  certain  property,  for  $:iOO 
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for  ten  months*  work,  and  for  $2,000  for  breach  of  contract,  ft  was  rte- 
Diurrable  as  stating  a  cause  of  action  beyond  the  Jurisdiction  of  tiie 
County  Court  under  Code  Civ.  Proe.  I  840,  mibd.  3,  conferring  Juriitdic« 
tion  on  the  County  Court  in  cases  where  the  complaint  denuuids  jildg* 
ment  for  a  sum  of  money  only  not  exceeding  |2,000. 

[Ed.  Note.— BVnr  oCher  cases,  see  Oourts*  Cent  Dig.  1  427;  Dee.  Dig. 
I  im*] 

5.  Pleading  (|  198*) — ^Demurrer — Natt'rf:  of  TlKrirF  Dkmaxdf.d. 

The  fact  that  complainant  asked  for  equitable  relief  in  an  action  to 
recover  damages  for  breach  of  contract  would  not  in  Itself  render  tlie 
complaint  demurrable. 

[Ed.  Note.— For  otlier  cases,  see  Pleading,  Cent.  Dig.  ii  425.  428-435, 
437-443;  Dec  Dig.  §  193.*] 

6L  COT7KT8  (I  170*)-^1TBI8DICnON — ^JlLUBOATTOHS  OF  PLEADINGS. 

A  valid  cause  of  action  cannot  bo  spoiled  out  of  two  causes  alleged  In 
a  complaint,  neither  of  which  Is  within  the  Jurisdiction  of  the  court,  the 
test  being  not  wtaetlier  the  court  has  Jnrtedlctlon  over  the  subject  of  the 

action  ns  tlio  f:icts  actnnllj'  exist,  but  whether  It  has  Jnrisdlctlon  over 

the  subject  of  the  action  as  stated  by  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  S  427;  Dec  Dig. 

1  m^i 

7.  COUBTS  (I  170*) — COMPLATNT — ^RELIEF  DEMANDKn — DkMI  IIRKR. 

While  a  complaint  is  not  generally  demurrable  because  the  relief  de- 
manded is  not  that  to  which  plaintiff  Is  entltted.  it  la  otherwise  when  the 

action  is  brought  in  an  inferior  conrt,  and  the  Jurisdiction  of  the  court 

depends  on  the  relief  demanded. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  i  427;  Dec.  Dig.  f 

8.  PlEAniNO  (I  250*)  ^iNflUFFICIEXT  CoMPr.AlNT — A^fKNDMENT — JURISDK  TIOX. 

Where  an  action  was  commenced  by  the  service  of  a  summons,  and  the 
complaint  stated  a  cause  of  action,  the  subject  of  which  was  not  within 
the  Jurisdiction  of  the  cotvt,  plaintiff  was  entitled  to  leave  to  amend. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  730-733;  Dec; 
Dig.  i  260.*] 

Action  by  Eugene  T.  Owen  against  George  H.  Brown.  On  demur- 
rer to  complaint.  Sustained. 

Elmer  E.  Stanton,  of  Syracuse,  for  plaintiff. 
Edward  W.  Hyatt,  of  Homer,  for  defendant. 

ROSS,  J.  The  defendant  demurs  upon  the  grounds,  first,  that  the 
court  has  no  jurisdiction  of  the  subject  of  this  action;  second,  that 
causes  of  action  have  been  improperly  joined,  it  being  claimed  that 
the  complaint  shows  a  joinder  of  causes  of  action  in  tort  with  a  cause 
of  action  based  upon  a  contract;  third,  that  the  conij)laint  does  not 
state  facts  suliticient  to  constitute  a  cause  of  action.  1  will  consider  the 
grounds  of  demurrer  inversely. 

The  complaint  is  somewhat  verbose,  covering  some  nine  pages  to 
set  out  a  simple  cause  of  action  for  a  breach  of  contract,  and  it  wotdd 
be  clearly  subject  to  a  motion  to  strike  out  the  irrelevant  and  redun- 
dant matter  and  to  make  more  dclmite  and  certain.  Sec  Gutta  Percha 
&  Rubber  Mfg.  Co.  v.  Holnian,  150  App.  Div.  678,  135  N.  Y.  Supp. 
766.  The  pleader  has  stated  evidentiary  facts  and  some  facts  which 
would  not  even  be  admitted  in  evidence,  instead  of  stating  the  ultinutte 
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facts  constituting  his  cause  of  action,  to  wit,  the  making  of  the  con- 
tract set  forth  in  the  complaint,  its  perfonnance,  or  tender  of  per- 
f  ormance*  by  the  plaintiff  and  the  damages  sustained  by  the  plaintiff 

thereby. 

[1]  Inartistically  as  the  complaint  is  drawn,  assuming,  as  must  be 
assumed  upon  demurrer,  that  the  facts  slated  therein  are  true,  the 
pleader  lias  stated  facts  showing  the  existence  of  a  contract,  perform- 
ance, or  offer  of  performance,  by  the  plaintiff,  its  nonperformance  by 
the  defendant,  and  resulting  damages. 

[2]  It  is  not  sufficient  to  sustain  a  dennirrer  to  show  that  the  facts 
are  imperfectly  or  informally  averred,  or  that  the  complaint  lacks  def- 
initenes«^.  or  that  the  material  facts  are  arj^umentatively  stated.  Milli- 
ken  V.  Western  Union  Telegraph  Co.,  110  x\.  Y.  403,  18  N.  E.  251,  1  L. 
R.  A.  281 ;  Marie  v.  Garrison,  83  N.  Y.  14. 

[3]  The  claim  that  causes  of  action  in  tort  and  in  contract  have  been 
improperly  united  does  not  seem  to  roe  to  be  well  taken.  There  is  an 
allegation  apparently  alleging  conversion  of  certain  personal  property 
belonginj:^  to  the  plaintiff.  'I'here  is  also  a  claim  in  regard  to  forcibly 
takiug  the  plaintiff  to  the  county  home  that  might,  if  properly  averred, 
sustain  an  action  for  assault,  or  for  false  imprisonment;  but  in  read- 
ing the  allegations  in  regard  to  these  two  matters  it  is  evident  that 
what  the  pleader  really  intended  was  to  set  up  evidence  of  violation 
of  the  contract,  which  is  the  real  basis  of  his  action. 

[4]  The  claim  of  the  defendantlhat  the  court  ha'^  no  jurisdiction  of 
the  subject  of  the  action  has  legal  merit.  The  plaintiff  demands  judg- 
ment for  the  value  of  the  property  turned  over  to  the  defendant  of 
$800,  and  for  10  months'  work  $300,  and  also  claims  damages  of  $2,- 
OOO  for  the  breach  of  contract. 

The  plaintiff  has  stated  facts  from  which  an  action  for  a  breach  of 
contract  can  be  spelled  out;  but  he  has,  unfortunately  for  him,  de- 
manded judgment  for  a  sum  of  money  in  excess  of  $2,000. 

[5]  He  also  prays  for  specific  perfurmance,  and  some  incidental 
equitaUe  relief.  The  fact  that  he  asks  for  equitable  rdlef  in  an  ac- 
tion to  recover  damages  for  a  breach  of  contract  would  not  of  itself 
render  the  complaint  demurraWe,  But  he  cannot  extend  the  juris- 
diction of  the  County  Court  in  an  action  for  money  damages  beyond 
$2,000  by  asking  for  equitable  relief;  or,  stated  in  another  way,  if  his 
action  is  an  equitable  one,  the  statute  does  not  give  this  court  juris- 
diction. If  his  action  is  for  money  damages,  then  it  has  no  jurisdic- 
tion because  of  the  amount  demanded. 

(•]  A  valid  cause  of  action  cannot  be  spelled  out  of  two  causes  of 
action,  neither  of  which  is  within  the  jurisdiction  of  the  court.  The 
test  is  not  whether  the  court  has  jurisdiction  over  the  subject  of  the 
action  as  the  facts  actually  exist,  but  whether  it  has  jurisdiction  over 
the  subject  of  the  action  as  stated  by  the  plaintiff. 

The  defendant  by  his  demurrer  upon  the  ground  of  want  of  juris- 
diction does  not  necessarily  say  that  the  court  has  no  jurisdiction  of 
the  cause  of  action  which  exists,  but  that  it  has  no  jurisdiction  of  the 
cause  of  action  alleged.  In  the  case  of  Van  Clicf  v.  Vnn  Vechtcn, 
130  N.  Y.  571,  29  N.  E.  1017,  cited  by  the  counsel  for  the  plaintiff. 
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the  claim  was  not  raised  by  demuiurer,  but  the  case  was  tried  and  the 
complaint  amended.  But  in  the  case  at  bar  the  sufficiency  of  the  com- 
plaint is  challenged  by  the  demurrer. 

[7]  While  it  is  true  as  a  general  proposition  that  a  complaint  is  not 
demurrable  because  the  relief  demanded  is  not  that  to  which  the  plain- 
tiff is  entitled  (W'ctniore  v.  Porter,  92  N.  Y.  76),  it  is  otherwise  when 
an  action  Is  brought  in  an  inferior  court  and  the  jurisdiction  of  the 
court  depends  upon  the  relief  demanded,  which  is  precisely  this  case 
under  provision  of  subdivision  3  of  section  340  of  the  Code  of  Civil 
Procedure,  which  confers  jurisdiction  upon  the  County  Court  in  a  case 
"wherein  the  complaint  demands  judgment  for  a  sum  of  money  only 
not  exceeding  two  thousand  dollars." 

[8]  The  plaintiff's  attorney  states  in  his  brief  that  the  action  was 
commenced  by  the  service  of  a  summons,  only  there  is  no  proof  of 
this  in  the  papers  presented  to  me,  but  will  assume  such  statement  to 
be  correct.  Hence  the  complaint  is  amendable  under  the  authority  of 
Van  Clief  v.  Van  Vechten,  130  N.  Y.  571,  29  N.  K.  1017.  But  see 
HefTron  v.  Jennings.  66  App.  Div.  443,  73  N.  Y.  Supp.  410,  to  the 
effect  that,  in  an  action  in  the  County  Court  in  which  a  summons  and 
complaint  are  served  at  the  same  time  and  the  complaint  demands 
judgment  in  excess  of  $2,000,  the  court  has  no  power  to  amend  the 
same  by  reducing  the  amount  of  damages  demanded  to  that  amount; 
and  see.  also,  Hamburger  v.  Hellman,  103  App.  Div.  266,  92  N.  Y. 
Supp.  1067. 

The  demurrer  to  a  complaint  upon  the  ground  that  the  court  has  no 
jurisdiction  of  the  subject  of  this  action  is  sustained,  with  costs  to 
the  defendant,  and  the  plaintiff  is  allowed  to  plead  over  upon  the  pay- 
ment of  said  costs  within  20  days  after  the  entry  of  judgment  and 

notice  thereof. 
Demurrer  sustained. 

(78  Misc.  Rep.  2io.) 

In  re  KINOS  COUNTY  TRUST  CO. 
(Surrogate's  Court,  Kings  County.   November.  1012.) 

1.  Wills  (J  (KO*)— Constiutction — Vested  or  Contixcent  Estates. 

Where  the  only  words  of  gift  are  oontalnod  In  the  direction  to  divide 
or  pny.  the  pift  vesta  on  the  testator's  death  if  sr.ch  intention  npi'ears, 
and  is  future  and  contingent  only  when  the  only  evidence  of  lutcutioa  is 
found  tn  such  direction. 

[F.d.  Note  — For  other  cases»  see  Wills,  Gent  Dig.  B  1464-X48a  1488, 

1487 :  Deo.  Dig.  §  O.'^O.*! 

2.  Wills  (§  G-'IO*) — Constructiox — Vested  or  Contingent  Estates. 

Where  a  testiitor  survived  by  his  widow  and  her  son,  and  by  three 
children  by  an  earlier  marriage,  provided  by  his  will  that,  when  the  son 
rilould  attain  his  majority,  the  corpus  of  the  estate  should  be  divided 
among  the  widow  and  all  tli<^  ehlldren,  share  and  share  alike,  the  snnrtv- 
Ine  Issue  of  anv  deeoji'^ed  child  to  take  per  stirpes  and  not  per  capita, 
and  by  a  codicil  ho  made  a  money  bequest  to  his  widow  and  two  of  the 
children  to  eqnalixe  advances  made  to  two  of  his  sons,  and  the  widow 
died  during  the  minority  of  her  son.  who  reached  full  age.  the  provision 
in  her  favor  vcsteil  at  testator's  death,  and  the  de(rct»  on  settl'-meiit  of 
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the  accounts  of  the  admlnlBtntor  of  the  will  annexed  of  testator  ahonld 

provide  for  the  payniont  to  the  oxooutor  of  tlip  widow  of  the  money  be- 
quest with  interest  from  the  date  of  the  advances,  and  a  oue-tifth  sliare 
of  the  realdnary  estate^ 

[Ed.  Note.— For  other  caaea»  ne  WUlfl,  Cent  Dig.  H  1464-1480,  I486. 
1487:  Dec.  Dig.  f  630.*] 

Judicial  settlement  of  the  account  of  the  Kings  County  Trust  Com- 
pany, as  administrator  with  the  will  annexed  of  the  estate  of  Charles 

S.  Fowler.    Decree  entered. 

George  V.  Brower,  of  Brooklyn,  for  accounting  administrator. 

Joseph  II.  Breaznell,  of  Brooklyn  (John  T.  McGovern,  of  Brooklyn, 
of  counsel),  for  Charles  S.  Fowler,  Jr. 

a  H.  BrevUtier,  of  New  York  City,  for  Richard  E.  Fowler,  WH- 
liam  S.  Fowler,  and  Abbie  M.  Fowler. 

KETCHAM,  S.  The  testator  was  survived  by  his  widow,  her  son 
by  the  testator,  and  three  children  by  an  earlier  marriage.  The  wid- 
ow has  died  since  the  testator's  death  and  during  the  minority  of  her 
son,  leaving  a  will.  Her  son  has  attained  majority  since  his  mother's 
death.  Portions  of  the  testator's  will  are  as  folbws: 

"Fourthly.  I  order  and  direct  my  executrix  to  collect  and  receive  the  Inter- 
eet,  rents,  profits  and  income  from  my  estate,  real  and  personal,  and  to  pay 
herself  fifteen  hundred  ($l,r)O0)  dollars  per  annum  out  of  the  net  proceeds  of 
the  same  for  her  support  and  malntonance  and  for  the  supi)ort,  maintenance 
and  education  of  my  youngest  son,  Charles  S.  Fowler,  Jr.,  during  his  minor- 
ity; but  If  the  said  net  proceeds  thereof  should  exceed  the  sum  of  $1,500  per 
annum,  then  and  in  that  case  I  order  and  direct  my  executrix  to  divide  such 
annual  excels  among  my  cliildren,  William  Fowler,  Ahbie  M.  Fowler,  Rich- 
ard E.  Fowler  and  Charles  S.  fVjwler.  Jr.,  equnlly,  share  and  share  alilie.  the 
survlvinc  Issue  of  any  deeensed  child  to  take  per  stirpes  and  not  per  « apitJi. 

"Fifthly.  When  my  said  son  Charles  S.  Fowler.  Jr.,  shall  attain  his  major- 
ity I  order  and  direct  my  execntrlx  to  divide  the  corpus  of  my  estate,  real 
and  personal,  among  my  wife,  Annie  E.  Fowler,  and  my  said  children,  Wil- 
liam S.  Fowler,  Abhie  M.  Fowler,  Richard  E.  Fowler  and  Charles  S.  Fowler, 
Jr.,  cqunlly.  share  and  share  alllce,  the  surviving  issue  of  any  deceased  child 
to  take  j>er  stirpes  and  not  per  capita. 

"Sixthly.  If  my  said  son  Charles  S.  Fowler,  Jr..  should  die  before  attaining 
his  majority,  then  and  in  that  case  I  order  and  direct  my  executrix  upon  his 
death  to  (livicle  the  said  corpus  to  my  wife,  Annie  E.  Fowler.  ;ind  niy  surviv- 
ing children,  equally,  share  and  share  alike,  the  surviving  issue  of  any  de- 
ceased child  to  take  per  stirpes  et  Bon  per  capita. 

"Seventhly.  Relieving  that  equality  Is  JiLstice.  it  Is  my  will  that  my  wife 
shall  share  equally  with  my  children  in  the  division  of  my  estate  whenever 
the  same  shall  be  made.  ISierefore  if  any  of  my  children  should  die  without 
is«:ue  survlvinc  before  the  time  hereinbefore  Hmitod  for  the  division  thereof, 
then  and  in  that  case  I  order,  and  direct  that  the  share  of  the  one  dying  shall 
be  divided  among  her  and  my  snrvtvlog  children  equally,  share  and  share 
alike.'* 

The  codicil  contains  the  following  pix>vision: 

''Secondly.  Whereas  on  the  7th  day  of  July,  1802, 1  did  advance  the  snm  of 

twenty-five  hundred  dollars  ($2.r)00)  apiece  to  my  sons  William  S.  Fowler  and 
Richard  B.  Fowler,  now,  in  order  to  carry  out  the  princii>le  of  equality  iu  my 
said  will,  t  desire  tiiat  a  like  snm  should  be  paid  out  of  my  residuary  estate 
!)efore  the  division  or  distribution  thereof  to  my  wife  and  children.  Abbie  M. 
Fowler  and  Charles  S.  Fowler,  Jr..  together  with  interest  fherwn  from  said  * 
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7th  (Iny  of  July,  1002.  and  I  order  and  direct  my  cxoontrix  nccordlngly  to  pny 
out  of  ruy  said  residuary  estate  before  any  division  thereof  shall  l>e  made,  lo 
uiy  said  wife  Annie  E.  Fowler,  the  sum  of  $'J,:100,  with  interest  thereon  front 
.Inly  7,  1002:  to  my  said  daughter  Abble  M.  Fowler  the  like  sum  of  $2,r»0(>. 
with  interest  from  July  7,  1002,  and  my  said  son  Charles  S.  Fowler,  Jr.,  the 
like  sum  of  $2,500,  with  interest  thereon  from  July  7,  1902,  and  I  order  and 
dirtN't  that  the  balance  thereof  of  snid  rf"^i<1ii  iry  i-stnto  resulting  from  the  de- 
duction of  $7,500  therefrom  shuli  be  divided  among  iuy  wife  and  children, 
equally  as  directed  by  my  said  wIlL*' 

The  question  is  presented:  Does  the  provision  in  favor  of  the  wid- 
ow upon  the  son's  attaining  majority  constitute  a  gift  which  vested 
at  the  death  of  the  testator  or  is  it  a  gift  contingent  only  upon  her 
survival  until  the  time  of  the  division? 

[1]  The  rule  is  stated: 

"Where  the  only  words  of  gift  are  found  in  the  direction  to  divide  or  pay 
at  future  time,  the  gift  is  future,  not  iuuuediate,  contingent  and  not  vested." 
Matter  of  Crane,  164  N.  Y.  71,  68  N.  E.  47. 

This  rule  is  among  those  canons  of  construction  of  which  it  has 
been  said  that  they  readily  yield  to  anything  in  the  will  which  appears 
to  indicate  a  contrary  intention  (Roosa  v.  Harrington,  171  N.  Y.  341, 
64  N.  E.  1),  and  the  zeal  of  the  courts  to  discover  the  contrary  inten- 
tion has  been  so  persistent  that  the  main  rule  has  practically  become 
the  exception.  The  state  of  the  law  may  well  be  formulated  as  fol- 
lows: Where  the  only  words  of  gift  are  contained  in  the  direction 
to  divide  or  pay,  the  gift  vests  upon  the  testator  s  dcatli  it  such  uiicn- 
tion  appears,  and  the  gift  is  only  future  and  contingent  when  the  only 
evidence  of  intention  is  found  in  the  direction  to  divide  or  pay.  In 
the  will  at  bar  the  testator  not  only  avows  his  belief  that  "equality  is 
justice,"  but  makes  it  certain  that  equality  amoncf  his  wife  and  children 
is  the  standard  bv  which  his  intentions  are  controlled,  and  therefore 
necessarily  to  be  interpreted.  In  fulfillment  of  this  purpose  he  directs 
a  division  of  the  remainder  which  would  satisfy  his  idea  of  equality 
if  his  beneficiaries  should  all  be  alive  at  the  time  of  division,  but  it  re- 
quires interpretation  to  decide  the  further  question  whether  his  con- 
ception of  equality  excluded  from  the  division  the  representatives  of 
a  beneficiary  who  might  die  before  the  distribution. 

[2 J  The  will  and  codicil  must  be  taken  as  one  instrument,  in  the 
harmony  of  which  every  part  modulates  and  characterizes  every  other 
part  to  which  it  can  be  reasonably  related.  In  the  codicil  there  is  a 
new  provision  which  is  made  "in  order  to  carry  out  the  principle  of 
equality"  annunciated  in  the  will.  Under  the  stress  of  his  impulse  for 
equality  and  because  of  advances  made  by  him  to  two  of  his  sons,  re- 
spectively, of  $2,500,  the  testator  provides  that  a  sum  ecjual  to  each 
advance  shall  be  paid  out  of  his  residuary  estate,  and  before  the  divi- 
sion to  each  of  the  three  beneficiaries  to  whom  no  advance  has  been 
made.  This  purpose  is  manifested  by  repetition,  and  is  given  a  mean- 
ing of  peculiar  weight  in  this  discussion  by  his  final  direction,  which 
conicniplates  not  an  equalizing  payment  to  be  made  only  to  such  ben- 
eficiaries as,  lacking  in  advance,  shall  survive  at  the  time  of  the  divi- 
sion, but  a  payment  to  be  made  whether  such  beneficiaries  survive  or 
not.  Under  the  touchstone  of  equality  iliese  provisions  for  the  persons 
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who  have  had  no  advance  must  be  gifts  which  vested  at  the  testator's 
death,  though  postponed  in  payment.  In  no  other  way  can  an  equal 
footing  be  attained.  EquaUty  would  vanish  if,  after  these  sums  have 
been  detached  from  the  remainder  and  enjoyed  by  preferred  bene- 
fidaries,  anodier,  who  had  received  no  advance,  should  by  his  death 
be  deprived,  either  in  his  own  person  or  otherwise,  of  the  equalizing 
benefit.  This  eloquently  appears  as  the  testator's  intention  when  the 
direction  is  regarded  that  the  sums  to  be  paid  to  the  deferred  ben- 
eliciarics  shall  be  accompanied  by  interest  from  the  time  of  the  ad- 
vances. 

The  vested  character  of  the  $2,500  gifts  is  confirmed  when  the  cod* 
icil  directs  that  the  subject  of  division  shall  be  the  residue  after  the 
deduction  of  $7,500.   This  requires  the  payment  of  each  sum  of  $2,- 

5()0.  wiicther  the  legatee  primarily  indicated  shall  survive  or  not.  The 
whole  sum  of  $7,500  is  to  be  deducted,  and  the  only  thing  to  be  divided 
is  that  which  shall  remain  after  its  deduction.  If  one  of  the  three 
beneficiaries  who  took  no  advance  shall  have  died  before  the  division, 
to  whom  can  the  $2,500  deducted  to  secure  equality  for  him  and  re- 
moved from  the  residue  be  paid,  if  it  be  not  a  vested  gift?  If.  then, 
the  testator,  in  his  passion  for  equality,  has  found  it  essential  to  his 
purpose  to  bestow  an  ab.sohite  character  ujx)n  legacies  solely  designed 
to  pro<luce  the  equality  for  which  he  is  striving,  it  clearly  results  that 
his  general  intention  is  that  his  will  shall  show  forth  not  merely  the 
kind  of  equality  which  would  be  attained  if  all  his  beneficiaries  shall 
survive  until  the  division,  but  primarily  the  equality  which  would  only 
be  brought  about  by  an  appropriation  of  his  estate  to  take  effect  at  his 
death. 

The  will  itself  is  not  wanting  in  implications  that  the  benefits  un- 
der the  division  were  intended  as  vested  gifts.  A  familiar  exception  to 
the  rule  first  stated  supra,  is  said  to  Im  applicable  where  there  are 
words  importing  a  gift  in  addition  to  the  direction  to  executors  or 
trustees  to  pay  over,  divide  or  distribute.  Matter  of  Crane,  supra. 
While  the  expression  of  this  subordinate  rule  is  generally,  if  not  al- 
ways, limited  to  cases  where  the  words  of  gift  are  found  elsewhere 
than  in  the  direction,  its  origin  and  spirit  would  extend  it  to  a  case 
where,  in  the  direction  itself,  there  are  words  of  present  gift,  for,  of 
course,  the  testamentary  purpose  will  be  evinced  with  equal  force 
whether  words  consistent  only  with  an  intention  that  the  benefaction 
shall  vest  at  death  are  found  within  or  without  the  phrase  which 
forms  the  direction  to  divide. 

Under  the  direction  in  this  will  the  gifts  of  the  remainder  are  made 
in  language  which  elsewhere  in  the  instrument  must  be  confessed  to 
effectuate  a  gift  to  take  effect  as  vested  at  death.  It  is  conceded,  and 
cannot  be  questioned,  that  there  is  a  devise  in  trust  to  the  executors. 
This  devise  is  effected  by  the  words,  "I  order  and  direct  my  executors 
to  collect,  ♦  •  *  to  i)ay  and  to  divide"  the  income.  Unless  these 
words  produce  a  present  estate  in  the  trustee  to  take  effect  as  an  estate 
in  possession  at  once  upon  death,  there  is  no  trust.  These  words  are 
sufficient  as  a  devise  in  trust,  and  are  equivalent  to  the  words,  "I  de- 
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vise  and  bequeath  to  my  executor  In  tnut,"  or  else  the  structure  of  the 
trust  must  fall,  which  is  impossible.  There  is  no  subsequent  disposi- 
tion of  the  estate  or  its  produce  which  is  not  ushered  in  and  char- 
acterized by  the  same  form,  "1  order  and  direct,"  etc.,  and  where  in 
the  main  provision  the  words  have  an  inevitable  meaning  the  same 
meaning  must  be  thrown  forward  into  every  repetition.  Carr  v. 
Smith,  25  App.  Div.  214,  49  N.  Y.  Supp.  351,  affirmed  161  N.  Y.  636, 
57  N.  E.  1106. 

Again,  in  the  paragraph  "seventhly,"  it  is  ordained  as  an  avowed 
means  of  working^  equality  among  the  wife  and  children  that,  if  a 
child  shall  die  without  issue,  the  share  of  the  one  so  dying  shall  be 
divided  among  the  wife  and  the  surviving  children.  This  provision, 
it  must  be  confessed,  indicates  that  the  share  primarily  intended  for 
the  child  shall  in  one  event  be  found  in  the  mass  of  the  remainder  and 
be  distributed  to  persons  other  than  the  representatives  of  tlie  deceased 
child,  but  this  purpose  is  reconcilable  with  the  general  purpose  of  the 
will,  that  all  the  gifts  in  remainder  shall  vest  if  it  be  regarded  as  a 
substitution  of  legatees  for  the  one  deceased  or  as  a  provision  that 
the  deceased  chilcTs  interest,  if  vested,  shall  be  subject  to  defeasance. 
But  it  is  significant  in  any  event  that  the  will,  though  express  as  to  the 
disposition  of  a  child's  share  upon  the  death  of  such  child,  is  silent  as 
to  any  alternative  disposition  of  the  wife's  share  in  case  of  her  death, 
witli  or  without  issue.  It  is  as  if  the  teslntor  had  said  that  his  sense 
of  equality  was  satisfied  without  any  secondary  gift  of  the  wife's  in- 
terest in  case  of  her  death.  Where  as  to  four  legatees  the  gift  in  re- 
mainder is  laboriously  subjected  to  defeasance  or  change  in  case  of 
death  and  the  gift  tO  the  fifth  legatee  is  left  without  any  expression 
as  to  its  destination  in  case  of  death,  the  omission  as  to  the  fifth  l^- 
atee  is  apparently  deliberate,  and  therefore  significant. 

This  case  cannot  be  satisfactorily  submitted  to  the  control  of  Murtha 
V.  Wilcox,  47  App.  Div.  526,  62  N.  Y.  Supp.  481,  and  Matter  of 
Young,  78  Hun,  521,  29  N.  Y.  Supp.  403,  affirmed  145  N.  Y.  535. 
40  N.  E.  226.  It  is  sufficiently  like  later  and  more  authoritative  cases 
to  be  excluded  from  the  rule  that  the  gifts  in  remainder  are  vested 
wlien  they  have  been  "postponed  for  accommodation  of  the  estate  or 
to  let  in  an  intermediate  personal  estate  or  interest."  Matter  of  Crane, 
supra.  The  decree  should  provide  for  the  payment  to  the  executor 
of  the  wife  of  the  sum  of  $2,500,  with  interest  from  the  7th  day  of 
July,  1902,  and  a  one-fifth  share  of  the  residue  of  Uie  trust 

Decreed  accordingly. 
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(78  Misc.  Rep.  342.) 

In  re  BROWN  et  aL 
(Surrogate's  Court,  Kings  Coanty.  November,  1012.) 

1.  Executors  and  Admimstbatobs  (5  115*) — Accounting — Cjiarqes — I.ndi* 

viDi  AL  Transactions. 

On  the  judicial  scttletnont  of  the  nocount  of  an  exocutor,  the  surrojrate 
has  uo  power  to  decree  that  the  executor  return  to  the  estate  the  salary 
received  by  him  as  an  oflleer  of  a  eorporatton  In  which  the  eetate  was 
merdy  a  Btockhohier. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  H  467.  468;  Dec.  Dig.  8  116.*] 

2.  Bxiciraoss  AND  AoKiNiSTVATOBB  (1  115*)-'AcconifTiiia — GKABOn. 

An  ol)Jootlon  to  an  oxe<'utor's  accounts  claiming  the  return  by  him  to 
the  estate  of  salary  received  by  him  as  officer  of  a  corporation  in  which 
the  estate  was  a  stockholder,  based  on  the  assvmptlon  that  the  corpfMra- 
tlon  in  which  the  estate  held  stock  was  the  estate  and  was  treate<l  as 
such,  must  be  overruled,  on  the  ground  that  the  executor's  services  as, a 
corporate  officer  were  not  performed  within  his  function  either  as  ezeco- 

tor  or  as  trustee;  and  the  salary  shoold  not  be  fetomed  tO  the  estate^ 
because  it  was  not  taken  therefrom. 

[Ed.  Note.— For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  li  467,  408;  Dec.  Dig.  |  llfi.*] 

3»  Executors  and  ADMiNisTRAxmis  (§  115*) — Accounting — Cuaroes. 

An  objection,  on  the  seiUemcut  of  an  executor's  account,  to  his  reten- 
tion of  a  diridend  on  his  personal  stock  in  a  corporation  in  which  the 
estate  held  stock,  while  ass.'nting  to  the  rei>n\  incnt  of  the  dlTldoid  in 
which  the  e.state  was  interested,  must  be  overruled. 

[Ed.  Note.— For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  H  407,  408;  Dec.  Dig.  1 115.*] 

Judicial  settlement  of  the  account  of  Lilla  Brown  and  another,  as 
executors  and  trustees  of  John  W.  Brown.  Decree  entered. 

Michael  F.  McGoldrick,  of  Brooklyn,  and  Walter  W.  Westall,  of 
New  York  City,  for  accounting  executor,  Edward  V.  Slauson. 

VVingate  &  CuUen,  of  New  York  City  (Conrad  Saxe  Keyes  and  T. 
EUctt  Hodgskins.  both  of  New  York  City,  of  counsel),  for  contestant 
A.  Alexander  Brown. 

Richards  Mott  Cahoone,  of  Brooklyn,  special  guardian  for  Lilla 
Hind  and  Alberta  Wheeler,  infants,  contesting. 

KKTCHAM,  S.  [1,2J  The  contestants  claim  that  the  accountant 
should  "return"  to  the  estate  the  salary  which  he  has  received  from 
a  corporation  in  which  he  held  ofhce,  and  in  which  the  estate  held  stock. 
This  argument  rests  primarily  upon  the  assumption,  which  the  con- 
testants plainly  state,  that  the  corporation  involved  was  the  estate,  and 
was  treated  as  such.  But  the  corporation  was  a  separate  entity.  The 
executors  did  not  own  it ;  nor  as  such  executors  did  they  or  either 
of  theni  conduct  it.  Their  only  relation  to  such  corporation  was  tliat 
of  stockholder. 

Two  cases  are  cited  to  support  the  demand  that  the  accountant  re- 
turn the  salaries. 

In  Matter  of  Froelich,  122  App.  Div.  440,  107  N.  Y.  Supp.  173,  the 
business  which  the  executor  continued  belonged  to  the  decedent  per- 
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sonally,  and  itself  was  a  part  of  the  estate.  There  was  no  intervention 
of  a  corporation  in  which  the  estate  held  slcxrk.  Tlie  will  created  .1 
trust  to  take  charge  of  the  decedent's  business  and  to  continue  the 
same,  and  expressly  provided  for  the  trustee's  compensation  in  addi- 
tion to  his  commissions.  The  claim  of  the  accounting  trustee  for  a 
salary  in  addition  to  the  testamentary  provision  was  denied,  upon 
grounds  and  precedents  wholly  inappropriate  to  a  case  where  the  ex- 
ecutor has  been  paid  a  corporation,  and  not  by  the  estate,  for  serv- 
ices rendered  to  the  corpor«ition,  and  not  to  the  estate. 

The  case  is  ample  authority  for  a  recompense  to  the  executor  for  a 
service,  even  thougli  it  were  rendered  to  the  estate,  if  it  were  per- 
formed outside  the  duties  imposed  upon  him  in  his  capacity  as  exec- 
utor or  trustee.  It  surely  cannot  he  cited  to  support  inquiry  on  an 
accounting  in  this  court  with  respect  to  a  payment  to  an  executor  for 
his  services,  when  they  were  rendered  outside  of  his  executorial  ca- 
])acity ;  they  were  not  rendered  to  the  estate,  and  the  payment  was 
not  made  by  the  estate. 

In  Matter  of  Popp,  123  App.  Div.  2,  107  N.  Y.  Supp.  277,  the  busi- 
ness of  the  testator  was  continued  under  a  direction  in  the  will,  hut 
without  any  provision  for  extra  compensation.  It  was  there  said: 

**If  he  [Uh^  executor]  be  allowed  corapensation  out  of  the  estate  of  tho  de- 
ceased other  thuu  thut  Used  by  statute,  it  canuot  be  for  services  in  his  ullice, 
bat  (nily  for  sometblng  lie  has  done  aiiart  from  and  entirely  outitlde  of  his  of- 
fice; i.  fr,  as  an  Indiyldual,  and  not  as  an  executor  or  administrator.*' 

The  expression  quoted  had  nothing  to  do  with  any  compensation, 
unless  it  is  payable  out  of  the  estate.  The  case  has  only  to  do  with 
services  to  the  estate.  The  court  concedes  the  propriety,  in  a  proper 
case,  of  compensation  to  the  executor  "for  snmeihinj^  he  ha^;  de>nc 
apart  from  and  entirely  outside  of  his  oftke,"'  but  it  takes  no  thnu^ht 
of  a  service  done  for  an  individual,  whether  natural  or  corporate, 
when  such  individual  is  separable  from  the  estate  itself. 

The  objection  is  overruled,  upon  the  sole  ground  that  the  services 
in  question  were  not  performed  within  the  accountant's  function  either 
as  executor  or  as  trustee ;  and  that  the  salaries  cannot  be  returned 
to  the  c.-tate,  hccause  they  were  not  taken  from  the  estate. 

It  is  not  forgotten  that  the  law,  though  obliged  to  recognize  corpora- 
tions as  individual  entities,  may,  upon  just  occasion,  look  through  the 
corporate  personality  if  it  be  found  to  be  a  mere  mask,  and  may  work 
equity  wi&out  regard  to  the  forms  in  which  the  parties  appear;  but 
the  mere  statement  of  this  resource  of  the  law  intimates  that  it  can- 
not be  availed  of  in  this  proceeding.  Where  the  relief  prayed  for 
would  necessarily  dispose  of  an  interest  or  controversy  in  which  a 
corporation  would  be  even  formally  concerned,  it  could  only  be 
awarded  in  a  court  having  equitable  jurisdiction  adequate  to  the  case, 
and  not  then  unless  in  a  proceeding  in  which  the  corporation  was  im- 
pleaded. 

It  is  no  aiT^wcr  that  this  court  may  have  recently  been  endowed  with 
equitable  faculiies  to  "affect  the  accounting  party  with  a  constructive 
trust"  (Code  Civ.  Proc,  §  2472a,  added  by  Laws  1910,  c.  576);  for, 
if  such  faculties  were  available,  the  ooncdvabk  trust  would  legally 
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concern  the  corporation  from  which  the  salaries  were  received,  and 
the  surrogate,  however  his  powers  may  have  been  broadened  by  the 
section  cited,  cannot  aft'ect  the  accountant  with  a  duty  which  was  pre- 
sumptively owing  to  a  person  not  a  party  before  him. 

In  Matter  of  Schaefer,  65  App.  Div.  378,  73  N.  Y.  Supp.  57,  the 
executors  had  received  certain  money  from  the  corporation  in  which 
their  estate  was  a  stockholder.  The  only  question  there  considered 
was  whether  this  money  belonged  to  the  estate  of  the  decedent;  and 
the  opinion  declared  that  this  question  depended  upon  whether  the 
money  "was  as  a  fact  received  by  the  appellants  as  a  portion  of  the 
estate,  or  as  the  income  or  profits  of  the  interest  of  the  estate  in  the 
stock  of  the  brewing  company." 

In  that  case  the  court  recognized  the  possibility  that  the  condtict 
of  the  accountants  might  create  a  grievance  in  behalf  of  the  corpora- 
tion from  which  the  money  was  received,  and  in  this  respect  the  opin- 
ion proceeded : 

"To  entitle  the  surrogutc  to  ehnrge  these  executors  with  money  thus  re- 
ceived by  them  there  must  be  eoiuitctent  Icual  evidence  to  whow  that  such 
monej*  actually  belongefl  to  the  estate  of  which  they  were  exeiMitors,  either 
as  money  or  the  proceeds  of  property  belouKiug  to  the  estate,  or  as  income  or 
pioflts  of  tlie  pwperty  vested  in  tliem  as  sndi  exeeatOTS.*' 

And  the  court  added,  in  words  which  are  adapted  to  the  present 
case: 

'*nie  Borvices  that  tbey  [the  execators]  performed  for  the  eonioratton  were 

entirely  distinct  from  th<>lr  excfutorial  dutlos  ns  roprosentiriK  this  estntt\  It 
ia  quite  clear  tliut  they  would  not  be  responsible  to  tlie  estate  for  their  acts 
as  officers  of  the  corporation  In  any  proceeding  that  conid  be  institiited  before 
the  surrogate.  While  a  court  of  equity  would,  under  certain  circumstances, 
have  iK)wer  to  bold  them  to -account  at  the  suit  of  a  stocliholder,  the  surro- 
gate had  no  jurisdiction  of  such  a  cause  of  action.  His  jurisdiction  would  be 
limited  to  a  determination  of  the  question  ns  to  what  assets  of  the  estate  had 
come  into  the  bands  of  the  executors,  for  wliicb  upon  an  accounting  they  were 
properly  chargeable.  The  question  as  to  whether  or  not  these  appellants  had 
abused  their  i>ower  as  directors  and  ofTlcers  of  the  corporatltui  in  voting  to 
themselves  extra  compensation  to  which  they  were  not  entitled,  or  in  dis- 
tribntlng  the  property  or  assets  of  the  corporation  improperly,  cannot  be  de- 
termined In  this  proceeding." 

While  the  case  last  cited  arose  before  the  enactment  of  section  2472a 
of  the  Code  of  Civil  Procedure  in  1910,  all  that  is  said  therein  is  ap- 
plicable to  the  present  discussion;  for  it  still  remains  that  the  sur- 
rogate can  only  determine  "the  question  as  to  what  assets  have  come 
into  the  liands  of  the  executors  [whetlier  legally  or  in  the  course  of  a 
constructive  trustj,  for  which  upon  the  accounting  they  arc  properly 
chargeable,"  and  it  must  be  true,  without  the  need  of  authority,  that 
the  only  assets  for  which  upon  an  accounting  in  zny  court  any  ex- 
ecutor can  be  properly  chargeable  must  be  assets  which  belong  ben- 
eficially to  some  party  already  in  the  proceeding.  ITciice,  if  the  sur- 
rogate has  full  power  to  impose  a  constructive  tru^t  upon  the  ac- 
countant, he  is  still  helpless  to  consider  a  trust  which  is  primarily,  if 
not  absolutely,  for  the  benefit  of  a  party  over  whose  person  he  can- 
not obtain  jurisdiction. 
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The  accounting  executor  personally  owned  503  shares  of  the  stock 
of  the  Federal  Brewing  Company  at  a  time  when  the  Long  Island 
Brewery,  a  corporation,  hdd  2,035  shares  of  the  Federal  Brewing 
Company's  stock.  It  is  charged  that  in  the  sale  of  his  own  stock  and 
in  the  sale  of  the  stock  owned  by  the  Long  Island  Brewery  the  ac- 
countant subordinated  the  interests  of  the  estate  to  his  own,  and  there- 
in dealt  unfairly  and  selfishly  with  the  subject  of  his  trust.  The  only 
relation  which  the  estate  held  to  these  transactions  in  the  stock  of  the 
Federal  Brewing  Company  was  that  it  was  a  stockholder  in  the  Long 
Island  Brewery.  If  any  injury  was  sustained  by  anybody  at  the  hands 
of  the  accountant  by  reason  of  his  conduct  touching  these  snle>  of 
the  stock  of  the  Federal  Brewing  Company,  it  was  the  Long  Island 
Brewery.  To  say  that  the  Long  Island  Brewery  was  the  only  person 
concerned  if  the  accountant  failed  in  duty  in  these  transactions  is 
no  mere  nicety.  It  is  a  reality,  the  sober  recognition  of  which  is  im- 
perative if  we  are  not  to  lapse  into  legal  delirium.  The  only  cause  of 
action  or  grievance,  legal  or  equitable,  which  could  arise  if  it  were 
found  that  the  accountant  had  abused  his  relations  of  trust  to  secure 
a  personal  advantage  in  the  transactions  above  described  would  be  a 
cause  of  action  or  grievance  of  the  Long  Island  Brewery,  whose  own 
property  had  been  sacrificed  to  the  accountant's  gain. 

The  court  must  still  be  mindful,  as  it  was  with  respect  to  the  pay- 
ment to  the  accountant  of  salary  as  an  offu  cr  of  the  corporation,  that 
in  an  appropriate  proceeding  in  a  proper  forum  the  truth  and  its  nec- 
essary decretal  results  must  be  sought  for,  without  regard  to  corporate 
or  individual  forms;  but  for  reasons  assigned  supra  no  redress  for 
the  wrong  which  was  suffered  by  the  Long  Island  Brewery,  if  by  any- 
body, can  be  administered  by  any  court,,  however  boundless  its  juris- 
diction over  the  subject-matter,  unless  it  also  have  jurisdiction  of  the 
person  of  the  Long  Island  Brewery.  To  give  to  the  estate  a  judgment 
against  the  accountant  for  a  sum  which  might  be  said  to  represent  the 
loss  on  the  sale  of  the  stock  which  the  Long  Island  Brewery  owned 
would  be  to  determine  the  rights  of  the  brewery  without  its  prayer 
for  relief  or  its  opportunity  to  exhibit  its  rights  or  measure  its  dam- 
ages, and  then  to  extinguish  all  its  claims  by  awarding  its  damages  to 
another. 

[3]  The  same  considerations  dispose  of  the  objection  that  the  ac- 
countant retained  a  certain  dividend  upon  his  personal  stock,  while 
assenting  to  the  repayment  of  the  dividend  in  which  the  estate  was 
interested.  In  this  respect,  whatever  the  accountant  did  with  his  own 
dividends  produrrd  a  result  which  legally  concerned  only  the  cor- 
poration upon  wiiose  stock  the  dividend  was  paid  and  the  other  com- 
pany which  held  as  its  own  part  of  the  dividend-paying  stock.  The 
only  relation  of  the  estate  to  the  dividend  transaction  was  that  of  stock- 
holder. 

A  careful  review  of  the  brief  for  the  contestant  shows  that  all  the 
items  of  objection  come  within  the  foregoing  discussion,  and  should 
be  overruled.   The  account  will  be  settled  accordingly. 

Decreed  accordingly. 
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In  xe  HAGAITS  BSTATB. 

(Snmgato^  Oourt,  Kings  Covnty.   November,  1912:) 

Executors  amj  Aumimstkatohs  (§  24*) — Administbation  De  Bonis  Non- 
Right  TO  Letters— Public  Admimstrator. 

Code  Civ,  I'roc.  {  2(U;9,  provides  for  the  appointment  of  a  public  admin- 
istrator of  Kings  county,  who  Is  given  u  prior  right  to  administer  on  the 
estate  of  a  person  dying  without  a  widow,  husband,  or  next  of  Idn  en- 
titled to  a  distributive  share  In  his  estate,  resident  in  the  state,  etc. 
Held  that,  imder  such  section,  the  public  administrator  is  i>referred  over 
a  creditor  or  brother  of  the  intestate ;  and  hence,  where  a  daughter  died, 
leaving  her  father  as  her  sole  next  of  Ivin,  to  whom  letters  of  adminls- 
tratiou  were  granted,  letters  of  administration  de  bonis  uou  could  not  be 
granted  to  the  father's  widow  on  his  death,  nor  to  the  luteetata*^  broClier, 
as  against  the  right  of  the  public  administrator. 

lEU.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  H  m-140;  Dee.  Dig.  f  21*] 

Application  for  letters  of  administration  de  bonis  non  of  the  goodSi 
chattels,  and  credits  of  Emma  Hagan,  deceased.  Denied. 

George  J.  Kilgen,  of  New  York  City,  for  petitioner  Joseph  L.  Ha- 
gan, brother  of  decedent. 

Edward  L.  Dennis,  of  New  York  City,  for  petitioner  Annie  £.  Ha- 
gan, administratrix  of  Arthur  B.  Hagan,  deceased,  administrator  and 
sole  next  of  kin  of  intestate. 

O'Neil  &  O'Neil,  of  Brooklyn,  for  petitioner  Henry  C.  Slee,  a  cred- 
itor. 

Edward  J.  Byrne,  of  Brooklyn,  for  petitioner  Frank  V.  Kelly,  public 
administrator. 

KBTCHAM,  S.  The  intestate  was  survived  by  her  father,  who  was 

her  only  next  of  kin,  and  as  such  entitled  to  the  whole  estate.  The  • 
father  took  letters  of  administration,  and  thereafter  died.  His  widowT 
is  his  administratrix.  Administration  de  bonis  non  of  the  original  es- 
tate is  now  asked  for  by  the  administratrix  of  the  deceased  father,  by 
one  of  the  brothers  of  the  original  decedent,  by  a  creditor,  and  by  the 
public  administrator. 

Every  instinct  of  justice  and  ^ood  sense  urges  the  appointment  of 
the  administratrix  of  the  sole  distributee  deceased.  An  executor  or 
administrator  of  a  deceased  distributee,  who,  at  the  time  of  the  death 
of  the  original  decedent,  was  enthled  to  any  interest  in  the  estate, 
whether  solely  or  with  others,  should  have  the  same  right  to  adminis- 
tration as  the  deceased  distributee,  if  living,  would  have  had*  The 
law,  however,  docs  not  permit  such  appointment,  and  in  this  re«;pcct 
the  law  is  wronL,',  and  should  be  made  right.  It  is  intolerable,  though 
at  present  inevitable,  that  the  one  person  wholly  interested  in  the  fund 
must  wait  for  his  own,  while  the  fund  is  subjected  to  administration 
and  depletion  by  a  stranger. 

The  brother  of  the  original  decedent  cannot  take  the  letters.  The 
right  to  administration  is  probably  contined  to  relatives  entitled  at 
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death  to  succeed  to  the  personal  estate  (Code  Civ.  Proc.  §  ;?660 ;  Mat- 
ter of  Seymour,  33  Misc.  Rep.  271,  6S  N.  Y.  Supp.  63?:),  altliough 
there  are  authorities  to  the  contrary.  Even  if  the  brother  were  enti- 
tled to  administration  under  the  general  provisions  of  section  2660, 
it  is  expressly  provided  that  he  cannot  have  sttch  letters  in  preference 
to  the  public  administrator,  who  must  take  as  against  relatives  of  the 
deceased,  unless  such  relatives  are  "entitled  to  a  distributive  share 
in  the  estate  of  such  intestate."  Code  Civ.  Proc.  §  2669.  Between 
the  creditor  and  the  public  administrator,  the  statute  prefers  the  lat- 
ter (Code  Civ.  Proc.  §  2669);  and  to  the  public  administrator,  since 
he  is  preferred  both  to  the  creditor  and  to  the  brother  of  the  intes- 
tate, tne  letters  must  issue. 
Decreed  accordingly. 


Tn  re  SOHMIDirS  vnUL. 

(Surrosate's  Court,  New  York  County.    September  23,  1912.) 

1.  Wills  (|  166*) — Chakge  or  Iktzstiox — Umdus  Ikfluenck — Evidkucb. 

A  change  of  teetanientary  Intention  alone  to  not  oondnslve  evidoMse  ni 

undue  influence,  though  declarations  of  the  testator  are  admisslblA  to 
show  what  his  Intention  was,  under  a  charge  of  undue  Influence. 

[Ed,  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  42.1-^7;  Dec. 
Dls.  I  106.*! 

2.  Wills  (i  54*)— Testamentary  Capacitt — Evidence. 

Wben  evidence  is  given  in  testamentary  causes  of  aberrations  or  slngu- 
lar  actions,  it  to  always  Important,  as  a  standard  of  comparison,  to  abow 
the  noriuni  condu 't  and  tbe  intellectual  chaxacttf  of  tbe  testator  in  times 
of  conceded  sanity. 

[Ed.  Note.»For  other  eases,  see  Wills,  Cent  Dig.  Si  131-134,  136;  Dee; 
Dig.  I  M.*] 

8,  Evidence  (5  598*) — Weicttt  of  Evidkni  k — XnMnKH  or  Witnesses. 

The  weight  of  evidence  is  not  determined  by  the  number  of  witnesses. 
(Ed.  Note.— For  other  casea,  see  Eyidence,  Cent  Dig.  fi  2460-2482: 
Dec  Dig.  i  598.»1 

4.  Evidence  f5  rvOS*) — Opision  Evidence — SuiwECT-MATTKn, 

The  opinions  of  sicillod  witnesses  are  admissible,  whenever  the  subject 
is  one  upon  which  competency  to  form  an  opinion  can  be  acquired  only 
by  n  coiirsf  of  spor-lal  study  or  experience. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  i  2311 ;  Dec  Dig. 

f  8oa«] 

5.  EviDENCR  (H  600.  510*)— EhcPBBT  Testixont— InsAmTT— Tbstakbhtabi 

CaI'ACITT. 

An  attending  physician  may  testify  directly  as  to  the  fact  of  Insanity, 
but  not  as  to  competency  to  make  a  will. 
fiM  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  f  2909;  Dec.  Dig. 

fS  r.o<;.  .-jio.*] 

6.  Evidence  (|  074*)— Expert  Testimony — Weigut. 

The  opinion  of  a  physician  as  to  the  sanity  of  a  testator,  drawn  from 
a  hyTK)llii'f ii-.'il  statement  of  facts,  no  nmtter  how  correctly  stated,  cannot 
be  accepted  in  preference  to  direct  and  positive  testimony  contradictory 
thereto. 

[Ed.  Not&— For  other  casee,  aee  Brldenoe^  Cent  Dig.  |  2400;  De&  Dig. 
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7.  EviDBWCE  (S  574*) — INSAXITT — Medical  Doctrink?  -Facts. 

If  a  testator  was  proven  to  be  rational  on  certain  days,  a  medical 
diagnoflto  ttiat  from  certain  patbological  symptoms  IM  OOidd  not  be  ra* 
tionai  on  nny  day  Is  in  law  rejected,  and  the  Uutt  piofn  prafilU  in  law 
over  the  a^edlcal  theory. 

[Ed.  Note— For  other  caM8»  see  Bvldflooeb  Cent  Dig.  i  2400;  Dee.  Dlf. 
i574.«] 

8.  Wills  (|  55*) — Testa srENTABT  Capacity — Evidence. 

In  an  action  to  declare  a  codicil  invalid  for  testamentary  incapacity, 
eridence  hetd  to  sliow  that  testator  was  at  times  oompetent  and  rattonal 

after  an  apoplectic  stroke. 

[Ed.  Note.— For  ottier  cases,  see  Wills,  Cent  Dig.  U  137-161^  Dec  Dig. 
I  55.»1 

A.  Wills  (|  52*) — Insane  Persons — Lucid  Intervals — Burden  of  Paoor. 

Although  an  insane  person,  or  one  who  was  at  times  deprived  of  reason 
by  llluess,  may  in  a  lucid  interval  make  his  lust  will,  the  burden  is  on 
those  upholding  such  a  will  to  show  that  it  was  made  in  such  lucid  In* 
terval. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent  Dig.  U  lOl-llO;  Dee. 

Dig.  I  52.  •] 

10.  WILLS  (I  114*) — ^ATTKSTATION — PUBPOSB. 

Attesting  witnesses  are  required  to  see  that  a  testator  has  capacity 

and  that  he  oxccntes  it  under  free  conditions  and  as  required  by  law. 

ll!:d.  Note.— For  other  cases,  see  Wills,  Gent  Dig.  H  277-279;  Dec. 
Dig.  I  U4.*] 

U.  WirmssBS  (|  821*)— Iscpsaobicbht  or  Own  Wknma. 

A  party  cnnnot  impeach  Us  own  wttoess,  nor  say  that  he  Is  not  entirely 

worthy  of  belief. 

(Ed.  Note.— For  otiier  cases,  see  Witnesses,  Cent  Dig.  ii  1094,  1099, 
UOO;  Dee.  Dig.  |  821.*] 

12.  Wills  (|  65*) — Insanity — ^Lucio  Ihtervals — E^'IDENCE. 

In  an  action  to  declare  a  codicil  invalid  for  Incapacity  of  the  testator, 
evidence  held  to  show  that  though  testator  was  at  times  irrational,  he 
was  not  so  at  the  time  of  the  ezecntion  of  the  will. 

[Ed.  Note.— For  other  cases,  see  WiU%  Gent  Dig.  U  187-161;  Dec. 
Dig.  I  55.*] 

13.  Wills  (|  324*) — Testamentary  Capacity — ^Apoplexy. 

Whether  one  who  has  had  an  apoplectic  seizure,  vrtilch  deprived  him 
of  ronson  for  a  time,  hns  testamentary  capacity.  Is  a  question  of  fact  to 
be  decided  from  tlie  evidence. 

[Ed.  Note^^or  other  eases,  see  WUIs.  Cent  Dig.  ft  228^  707-770;  Dec. 
Dig.  1824.*] 

14  Wills  (§  166*) — Uxni  E  Influence — EvinrNCE. 

In  an  action  to  declare  a  cc^icil  to  a  will  invalid,  evidence  held  lusutH- 
dent  to  show  undue  Inflnenca 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  ||  42lHi37:  Dec. 

Dig.  §  1UG.*J 

Vk  Wills  (|  166*) — "Undub  Influence" — Sufficiency  of  I^oor. 

"Undue  Influence,"  Invalidating  a  will.  Iveln?  a  species  of  fraud,  and 
importing  coercion,  coinimlsion,  and  ovcrrcachiTii;  of  a  vicious  kind,  mu«it 
be  proved  precisely,  or  inferentially  by  irresistible  inferences,  as  the  law 
never  Infers  crime  or  delict  when  any  other  constimctluu  is  possible. 

[Ed.  Notev— For  other  cases,  see  WlUs,  Gent  Dig.  H  421-487;  Dec.  Dig. 
I  166.* 

For  other  deflnitlons,  see  Words  and  IMirases,  vol.  8,  pp.  71C0-7172.1 
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130  N.Y.S.— ^ 
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Application  for  the  probate  of  a  codicil  to  the  last  will  and  testa- 
ment of  Oscar  Egerton  Schmidt,  deceased.  Decree  entered,  admit- 
ting the  codicil  to  probate; 

Frederick  De  P.  Poster,  of  New  York  City  (Mr.  Hartfield,  of 

counsel),  for  proponent. 
Taylor,  Jackson  &  Brophy,  of  New  York  City  (Mr.  Taylor,  of 

counsel),  for  contestant  Oscar  Stevens. 

William  A.  Alcock,  of  New  York  City,  for  Elise  von  Frisching. 

Carter,  Ledyard  &  Milburn,  of  New  York  City,  for  Seamen's 
Church  Institute. 

Winthrop  &  Stimson,  of  New  York  City,  lor  New  York  Ortho- 
paedic  Dispensary  and  Hospital. 

Katz  &  Sommerich,  of  New  York  City,  for  Ida  von  Hagen. 

Ernest  F.  Ayrault,  of  New  York  City,  for  F.  Leopold  Schmidt,  Jr. 

Joseph  R.  Truesdale,  of  New  York  Ciiy,  for  Helen  Stevens 
Schroeder. 

Timothy  Murray,  special  guardian. 

FOWLER,  S.  On  June  1,  1905,  Oscar  Egerton  Schmidt,  a  resi- 
dent of  this  city,  made  his  last  will  and  testament  in  due  form  of 
law,  which  is  not  disputed.  This  instrument  has  been  duly  proved 

•  and  is  entitled  to  probate.  By  the  second  clause  of  this  undisputed 
will  testator  devised  the  estate,  consisting  of  some  Sl/i/o  acres  and 
a  house,  all  known  as  the  "Poplars"  and  situated  at  Lloyd's  Neck, 
Long  Island,  in  the  county  of  Suffolk,  state  of  New  York,  together 
with  the  appurtenances  and  the  portraits  of  the  Lloyd  family  con- 
tained in  the  house,  to  his  namesake  Mr.  Oscar  Egerton  Stevens. 
On  the  3d  day  of  December,  1908,  a  codicil  to  this  will  purports  to- 
be  made  by  the  testator,  whereby,  inter  aha,  he  revoked  the  devise 
of  the  "Poplars"  to  Oscar  Egerton  Stevens,  and  in  Heu  thereof  gave 
him  the  sum  of  $25,000.  Testator  was  then  about  69  years  of  age 
and  had  suffered  an  apoplectic  seizure  in  1906.  Mr.  Oscar  Egerton 
Stevens  now  contests  the  probate  of  the  codicil,  alleging  undue  in* 
fluence  in  the  procurement  of  the  codicil  and  a  want  of  testamentary 

/  capacity  on  the  part  of  the  testator  on  December  3,  1908»  the  date  of 
the  codicil. 

At  the  time  the  will  was  executed  the  testator,  Mr.  Schmidt,  was  a 
widower  and  childless.  He  had  then  title  to  the  estate  known  as  the 
"Poplars"  through  the  will  of  his  wife,  devising  it  to  him  in  fee  sim- 
ple. During  the  lifetime  of  both  Mr.  and  Mrs.  Schmidt  it  appears 
that  a  young  relative  of  Mrs.  Schmidt,  the  son  of  Mrs.  Schmidt's 
first  cousin,  was  much  at  the  "Poplars,"  and  doubtless  was  regarded 
by  both  testator  and  his  wife  with  allection  and  interest;  they  having 
no  children  of  their  own.  It  was  this  gentleman  who  was  the  devisee 
of  the  "Poplars"  under  the  undisputed  will.  That  both  Mr.  and  Mrs. 
Schmidt  bad  most  unwisely,  as  it  turned  out,  indulged  young  Mr. 
Stevens  in  the  hope  of  inheriting  the  "Poplars,"  as  the  Lloyd's  Neck 
property  was  known  among  them,  is  apparent. 

It  appears  that  Mr.  Oscar  Egerton  Stevens  was  of  the  blood  of 
Ndson  Lloyd,  a  predecessor  of  Mrs.  Schmidt  in  the  titie  to  the  "Pop-* 
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lars,"  and  therefore  the  bequest  of  the  Lloyd  family  portraits  and 
the  original  devise  of  the  estate  in  question  to  him  by  testator  were 
eminently  proper  under  the  conditions  which  prevailed  prior  to  tfie 
date  on  which  the  codicil  was  executdd.  The  estate  had  originally 
belonged  to  the  members  of  the  family  of  Lloyd,  and  both  Mrs. 
Schmidt  and  Mr.  Stevens  were  descended  through  female  lines  from 
the  original  proprietors  of  Lloyd's  Neck. 

During  Mrs.  Schmidt's  hfetime,  and  at  the  date  of  his  will,  Mr. 
Schmidt  had  other  resources  besides  the  real  estate  known  as  the 
"Poplars."  In  Mr.  Schmidt's  lifetime  this  real  property  was  little 
more  than  farm  property  in  the  main.  The  house  was  modern  and 
of  wood,  and  both  land  and  buildings  were  of  no  j^reat  intrinsic  value; 
but,  like  many  another  Long  Island  property,  it  had  been  for  a  long 
time  held  by  the  descendants  of  the  original  settlers,  who  in  .this  case 
were  the  Lloyds.  It  was,  however,  only  in  recent  times  that  this  par- 
ticular portion  of  Uoyd's  Neck  had  come  to  have  the  substantial  or 
considerable  valuation  which  is  now  conceded  to  it  by  all  the  parties 
to  this  controversy.  That  Mrs.  Schmidt  in  her  lifetime  was  seised 
of  the  estate  in  fee  simple  is  sufficiently  established  by  the  fact  that  she 
devised  it  in  fee  simple  to  her  husband,  this  testator.  Her  power  of 
disposition  over  it  was  plenary,  as  was  her  hu.>>band's. 

[  1  ]  That  the  testator  was  at  the  date  of  the  codicil  under  any  legal 
or  even  equitable  obligations  to  hand  over  the  "Poplars"  at  his  death 
to  Mr.  Oscar  Egerton  Stevens  is  not  apparent.  Such  a  contention 
cannot  be  the  subject  of  controversy  in  any  event  in  this  court.  Mr. 
Schmidt,  at  the  time  of  the  will  and  codicil,  held  the  legal  title  to 
the  "Poplars"  estate  and  was  possessed  thereof  in  his  own  right.  He 
enjoyed  it  in  full  dominion  and  property,  and  here  at  least  his  inherent 
jus  disponendi,  or  legal  right  to  dispose  of  it  as  he  chose,  cannot  be 
disputed  or  controverted.  Whatever  expectation  Mr.  Oscar  E.  Stevens 
may  have  entertained  in  respect  of  the  estate  in  question  in  this  court 
must  be  regarded  as  a  mere  spes  successionis.  Doubtless  the  declara- 
tions of  Mr.  Schmidt  as  to  his  fixed  testamentary  intentions  in  respect 
of  Mr.  Stevens  are  to  be  considered  bv  the  surrogate  under  the  issues 
raised  by  the  pleadings,  although  a  change  of  testamentary  intention 
alone  is  not  conclu'^ive  evidence  of  undue  influence  in  any  probate 
cause.   Lawrence  v.  Lawrence,  4  Wkly.  Dipf.  299. 

The  main  question  for  the  surrogate  on  the  evidence  adduced  in  this 
cause  concerns  the  testamentary  capacity  of  Mr.  Schmidt  on  the  3d 
day  of  December,  1903,  the  date  of  the  writing  propounded  as  a 
codicil.  Had  he  or  had  he  not  then  testamentary  capacity?  It  appears 
that  when  in  normal  health  Mr.  Schmidt  was  a  man  pos'^c^sed  of  a  fair 
mind;  at  least  there  is  no  evifience  which  shows  him  to  have  been  in 
his  best  days  a  man  of  exceptional  mental  attainment  or  ix)wer.  That 
be  was  a  pleasant,  easy-going,  extremely  well-mannered  gentleman,  of 
correct  life  when  in  health,  the  evidence  abundantly  discloses,  and  noth- 
ing more  of  consequence  as  to  his  normal  characteristics. 

[2]  When  evidence  is  given  in  testamentary  causes  of  aberrations, 
or  singular  actions,  or  casual  eccentricities,  or  acute  conditions  of  tes- 
tators, it  is  always  important,  as  a  standard  of  comparison,  to  show 


Digitized  by  Google 


468 


189  NEW  XOBK  8DPPLBMBMT 


(Sur.Ct 


the  normal  cotuluct  and  the  intellectual  character  of  the  person  under 
investigation  in  his  times  of  o mccdcd  sanity ;  otherwise,  a  precise 
standard  of  comparison  is  wanting.  From  tlie  evidence  in  this  cause 
it  is  alsio  apparent  that  in  his  normal  periods  Mr.  Schmidt  was  always 
somewhat  indolent,  or  inclined  to  do  for  himself  no  more  than  he  was 
ohlitjed  to  do.  He  habitually  delegated  his  business  and  cares  as  much 
as  pobsible  to  others.  Much  evidence  has  been  given  of  a  certain  out- 
ward grace  of  manner  and  bearing  on  tlie  part  of  Mr.  Sdunidt  before 
his  first  apoplectic  seizure  in  the  year  1SK)6.  But  there  it  no  competent 
evidence  which  shows  that  in  his  best  days  he  was  a  man  of  more  than 
ordinary  intellect,  or  that  he  was  of  dominating  will  or  extraordinary 
capacity.  In  the  great  Parish  Will  Case,  so  often  cited  in  our  courts, 
it  was  clearly  established  that  Mr.  Henry  Parish,  in  tliat  case  the  al- 
leged testator,  was  before  his  seizure  a  dominating  man  of  marked 
power  atfd  unusual  mental  force.  Thus  a  proper  foundation  was  laid 
to  contrast  his  condition  in  time  of  weakness  and  ill  health.  In  this 
cause  I  can  detect  no  such  evidence  of  force  of  mind  or  dominating^ 
habit  on  the  part  of  tliis  testator.  On  the  contrary,  it  appears  that 
this  testator  always  and  habitually  delegated  as  much  as  possible  to 
others,  and  that  tnis  was  a  normal  characteristic  of  the  testator,  even 
before  he  was  taken  ill  in  1906. 

That  at  periotls  of  his  life  after  1904  this  testator  lived  far  beyond 
his  means,  and  even  when  his  personal  estate  was  almost  or  quite  ex- 
hausted kept  a  house  in  the  city  of  New  York,  a  house  in  the  country, 
a  carriage  and  horses,  and  a  large  staff  of  servants,  is  disclosed  by  the 
testimony ;  and  these  facts  are  not  without  legal  bearing  when  we  come 
to  inquire  whether  the  actual  disposition  of  his  real  estate  by  the  codicil 
is  consistent  nr  inconsistent  with  testator's  sanity  or  his  prior  expressed 
testamentary  intentions.  That  such  facts  have  some  bearing  on  the  sup- 
plemental disposition  of  the  property  first  devised  to  Mr.  Oscar  Eger- 
ton  Stevens  is  apparent.  When  testator  had  come  to  the  end  of  his 
cash  resources,  and  had  practically  nothing  to  fall  back  on  except  the 
country  real  estate,  received  from  his  wife,  which  was  nonproductive 
to  any  appreciable  extent,  various  dispositions  of  the  "Poplars"  were 
made,  both  by  way  of  mortgage,  deed  of  trust,  and  the  codicil,  whicli 
were  all  inconsistent  with  the  original  devise  to  j\Ir.  Stevens.  In  IWJ 
the  estate  was  mortgaged  for  $50,000.  In  1906  it  was  conveyed  in 
trust  to  trustees,  and  the  codicil  n\  as  then  made  revoking  the  devise  to 
Mr.  Stevens  and  giving  him  $25,000  in  lieu  thereof.  There  is  evidence 
that  all  these  things  were  tlie  product  of  Mr.  Schmidt's  own  directions, 
if  he  had  capacity  to  ^ive  them. 

The  question  remams :  Was  this  codicil  the  legal  act  of  a  capable 
testator  or  the  act  of  some  one  else?  E\  en  thoui^h  the  various  disposi- 
tions mentioned  were  consistent  with  Mr.  Schmidt's  actual  needs,  that 
does  not  of  itself  establish  th.at  they  were  valid  acts,  if  the  testator 
lacked  capacity,  or  was  then  the  victim  of  the  coercion  or  fraud  clearly 
alleged  in  this  cause.  The  surrogate  is  confined,  of  course,  to  the 
issue  of  validity  of  the  oodacit  alone;  the  validity  of  the  mortgage 
and  the  trust  deed  not  being  the  subject  of  any  inquiry  in  this  court 

At  the  dates  of  the  will  and  the  codicil  it  appears  that  testator 
liad  relatives  of  his  own  blood,  consisting  of  at  least  one  brother  and 
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one  sister,  and  various  nephews  and  nieces,  mainly  residing  abroad. 
Xonc  of  those  particular  relatives  of  testator  whom  he  ultimately 
turned  to  in  his  hnal  extremities,  however,  seemed  to  have  profited 
the  questioned  codicil,  and  this  is  important  when  we  come  to  con- 
sider the  charges  of  undue  influence  and  fraud.  After  tKe  death  of 
testator's  wife  in  1904,  and  while  he  still  had  some  resources  other 
than  the  real  estate,  the  main  and  constant  companions  of  his  life 
appear  to  have  been  relatives  or  connections  of  his  late  wife  and 
of  the  contestant.  With  them  or  their  connections  testator  lived 
much  of  the  time  between  1904  and  1906,  or  at  least  until  his  cash 
resotuves  were  impaired  or  nearly  exhausted,  when  he,  of  necessity, 
turned  to  those  of  his  own  blood  for  the  active  assistance  which  his 
disordered  finances  peremptorily  required.  This  aid  they  did  not 
decline.  It  is,  however,  claimed  by  Mr.  Steven^,  the  contestant,  that 
after  an  apoplectic  seizure  in  19Ci(S  testator's  mind  was  so  impaired 
as  to  render  him  incapable  of  a  testamentary  act,  or,  if  not,  to  render 
him  unduly  susceptible  to  the  fraud  and  undue  influence  clearly 
charged  in  this  cause. 

The  contestant  concedes,  and  he  nin«t  conce<le,  that  the  will  of 
1905  was  the  valid  and  proper  testamentary  act  of  a  capable  testator; 
for  contestant's  rights  and  entire  standing:  in  this  court  flow.from  that 
instrument  alone.  His  contention  is  that  between  1905  and  1906  a 
l^rcat  chTiUi^e  occurred  in  testator's  condition,  so  great  as  to  incapaci- 
tate him  for  any  further  testamentary  act.  It  appears  that  in  late 
June  or  early  July  of  the  year  1906  Mr.  Schmidt,  the  testator,  suf- 
fered from  an  apoplexy,  or  what  is  commonly  called  a  "stroke,"  re- 
sulting in  partial  paralysis.  He  was  then  sojourning  at  the  "Pop- 
lars," where  Mr.  and  Mrs.  Ledyard  Stevens  and  tlieir  daughter  were 
also  residing  by  some  arrani^'cmcnt  with  testator.  They  had  come  to 
live  with  him  in  his  town  house  in  Eighth  street,  in  this  city,  in  190.S. 
and  had  continued  to  reside  with  him.  Mr.  Ledyard  Stevens  was  the 
uncle  of  contestant,  but  neither  he  nor  his  wife  was  a  connection  of 
the  testator.  At  that  time  it  seems  to  have  been  quite  understood 
that  the  "Poplars,"  the  country  home  of  testator,  was  destined  to  pass 
under  Mr.  Schmidt's  will  to  ^lr.  Ledxarrl  Stevens'  nephew,  the  con- 
testant, and  thus  a  sort  of  community  of  interest  existed  between  tes- 
tator and  Mr.  Ledyard  Stevens'  family,  which  they  at  least  under- 
stood to  be  unalterable.  Whether  the  testator  ever  so  understood 
it  I  doubt,  if  his  subsequent  rupture  with  the  Stevens  fanuly  and 
the  codicil  furnish  any  evidence  of  his  own  understanding  of  his  sit- 
uation. 

The  autumn  of  1906  found  Mr.  Schmidt  again  in  his  Eighth  street 
house.   Mrs.  and  Miss  (Ledyard)  Stevens,  who  had  returned  there 

with  him,  then  proposed  to  break  up  their  joint  living  arrangement 
and  to  go  abroad.  Mr.  Schmidt  wished  to  join  them,  and  by  the  ad- 
vice of  his  physician  was  i^crmitted  so  to  do.  He  and  his  valet,  Jones, 
accordingly  proceeded  to  Europe  with  the  ladies  m  January,  1907,  re- 
turning in  the  spring  of  the  same  year  after  a  rapid  visit  to  Paris, 
Rome,  and  Naples,  among  other  places.  Such  an  exacting  tour, 
whether  advisable  or  not  for  an  invalid,  certainly  indicates  that  tes- 
tators physical  condition  was  better  than  that  which  must  have  en- 
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sued  immediately  after  his  severe  stroke  in  Tune  or  July  of  the  year 
1906. 

It  is  to  be  observed  that  his  visit  to  Europe  was  suggested  by  him- 
self, and  that  the  suggestion  was  entertained  with  the  respect  usually 
accorded  only  to  persons  mentally  competent.  It  is  hardly  conceiv- 
able that  an  entirely  demented  man  would  have  been  suffered  to  go 
abroad  with  a  letter  of  credit  in  his  own  name,  accompanied  onl^  by 
two  ladies  of  his  acquaintance  and  an  untrained  valet  as  his  suigle 
attendant.  Tiie  conclusion  is  irresistible  that  in  1907  there  was  some 
amelioration  of  the  grievous  mental  and  physical  conditions  whicli 
first  followed  the  stroke  in  1906.  If  we  once  concede  tiiat  tliere  were 
times  after  the  stroke  in  1906  when  testator  was  mentally  competent, 
the  legal  principle  applicable  in  this  case  is  somewhat  simplified. 

Unfortunately  for  him,  in  Naples,  in  the  spring  of  1907,  the  tes- 
tator suffered  some  sort  of  a  relapse,  and  was  then  brought  to  his 
home  in  New  York  in  what  is  conceded  to  be  a  deplorable  state  of 
mind  and  body.  The  testator,  after  several  months'  stay  in  New 
York  City,  was,  however,  able  to  be  removed  in  May  of  1907  to  the 
''Poplars,"  where  he  was  confined  to  his  bed  for  some  time,  but  to- 
ward the  end  of  the  summer  of  1907  he  again  improved  sufficiently 
to  come  down  stairs.  During  all  the  summer  of  1*X)7  testator  was 
under  the  eyes  of  the  Stevens  family.  His  own  family  was  not  with 
him  to  any  considerable  extent,  if  at  all,  and  the  testator's  precise 
mental  condition  during  that  summer  is  more  or  less  a  subject  of 
dispute.  It  may  have  been  as  bad  as  Mrs.  Ledyard  Stevens  thought; 
but  there  are  circumstances  which  point  to  no  grave  or  permanent 
conditions,  except  those  which  the  first  apoplectic  seizure  always  en- 
tails. 

In  the  autumn  of  1907  it  appears  testator  again  removed  to  his  house 

in  Eighth  street,  this  city.  Then  it  was  that  Mr.  Ledyard  Stevens 
and  his  family  terminated  their  residence  with  testator.  Their  testi- 
mony after  that  throws  little  lij^^ht  on  the  inquiry.  After  their  depar- 
ture, in  any  event,  his  condition  improved.  Mr.  Schmidt  remained  in 
the  Eighth  street  house  until  the  spring  of  1SX)6,  when  he  again  went 
to  the  *Toplars,"  at  Lloyd's  Neck,  where  he  was  in  constant  residence 
through  the  summer  of  1908  and  the  winter  of  1908-09,  and,  indeed, 
until  the  latter  end  of  the  year  1909.  This  long  sojourn  at  the  "Pop- 
lars" covers  the  precise  period  of  the  execution  of  the  codicil  of  De- 
cember 3,  1S>08.  and  it  is  unnecessa^  for  us  at  this  time  to  follow 
testator's  movements  farther.  Mr.  Schmidt  lived  on  miitl  April  21, 
1911,  when  he  died  in  a  new  house  which  he  had  himself  acquired 
in  Ninety-Third  street,  in  the  city  of  New  York,  never  having  rmked 
the  codicil  of  December  3,  1908. 

It  has  been  stated  that  the  Ledyard  Stevens  family  ceased  to  reside 
with  the  testator  after  the  autumn  of  1907.  Prom  that  time  testa- 
tor's nephew,  Charles  Dc  Rham,  and  testator's  partner,  Mr.  Tomp- 
kins, ministered  to  his  wants,  but  to  a  degree  which  is  the  subject  of 
acrimonious  discussion  or  implication  in  this  cause.  It  was  during 
their  co-operation  with  testator,  whatever  it  was,  that  the  troublesome 
codicil  was  made.  The  entire  bona  fides  of  Mr.  De  Rham's  minis- 
trations to  his  uncle  was  not  seriously  questioned  by      counsel  for 
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Mr.  Stevens  on  the  trial.   Indeed,  one  of  the  counsel  for  Mr.  Stevens  ' 
went  so  far  as  to  disclaim  in  open  court  any  attack  upon  Mr.  De  Rliam  » 
and  volunteered  to  speak  of  him  with  a  respect  and  adniiratiou  quite  ^ 
inconsistent  with  an  implication  of  bad  faidi  and  undue  influence  on 
Mr.  De  Rham's  part  The  surrogate  cannot  be  expected  to  view  this 
disclaimer  with  equanimity,  if  it  is  calculated  to  devolve  on  him  alone 
the  responsibility  of  inquiring  on  his  own  account,  wlicther  Mr.  Dc 
KJiam's  actions  were  or  were  not  illegal  in  respect  of  the  codicil. 

The  charge  of  undue  influence  in  this  court  is  a  serious  charge, 
■ami  if  followed  by  sufficient  proofs  suffices  to  avoid  a  testamentary 
act  If  the  actors  so  charged  are  to  be  found  guilty,  there  is  no  room 
for  eulogiums  of  them  or  disclaimers  of  their  intended  guilt.  Cer- 
tainly such  disclaimers  are  out  of  order  so  long  as  such  serious 
■charges  are  pressed  to  a  conclusion  or  are  sutlered  to  stand  on  the 
TeconL  It  cannot  be  otherwise  than  that  Mr.  De  Rham,  Sr.,  is 
implicated  in  the  contestant's  charge  of  undue  influence,  for  Mr.  De 
Rham  was  an  active  agent  in  all  matters  connected  with  the  contested 
•codicil  of  1908.  If  by  such  disclaimer  of  counsel  it  was  intended  to 
•charge  that  Mr.  Tompkins,  the  friend  and  copartner  of  testator,  was 
the  only  guilty  agent  of  undue  influence,  the  surrogate  is  forbidden 
io  accept  this  assertioii,  as  Mr.  Tompkiiis  and  Mr.  De  Rham  were 
•co-operating  in  all  the  matters  of  any  significance  in  this  controversy. 
If  one  gentleman  was  guilty,  both  were ;  and  if  not  both,  neither. 
But  the  consideration  of  undue  influence  may  be  reserved  until  the 
major  contention  of  insanity  or  testamentary  incompetency  is  first 
<iisposed  of  by  tiie  surrogate. 

Was  or  was  not  Mr.  Oscar  Egerton  Schmidt  competent  to  make 
a  codicil  to  his  will  on  December  3,  1908?  This  is  the  major  issue  • 
in  this  cause.  The  evidence  bearing  on  testator's  capacity  on  Dcccml^er 
^,  1908,  is  twofold,  lay  and  professional,  or  expert.  We  must  first 
consider  the  effect  pf  the  professional  or  expert  testimony  in  this  case. 
On  his  return  from  Naples  in  the  spring  and  afterwards  in  the  fall 
of  1907,  testator  was  attended  by  Dr.  Partridge,  a  leading  physician 
of  the  quarter  in  which  testator  then  lived.  There  is  no  doubt  that 
testator  was  then  very  ill.  This  physician  states  that  there  was  then 
^evidence  of  senility  as  the  result  of  the  stroke  of  1906,  and  that  tes- 
tator suffered  from  bladder  trouble.  Dr.  Partridge  consequently 
turned  testator  over  in  1907  to  a  specialist  for  that  last-mentioned 
complaint.   After  that  Dr.  Partridge  rarely,  if  ever,  saw  testator. 

It  will  be  observed  that  this  very  competent  physician  refused  to 
characterize  testator's  complaint  as  "senile  dementia,"  and  he  is  con- 
testant's own  witness.  He  does  state  th^  there  was  evidence  of 
mental  mcapadty,  senility,  and  almost  imbecility  "for  the  time  being"- 
Dr.  Partridge  is  absolutely  unable  to  testify  whether  or  not  the  tes- 
tator's condition  was  improved  in  the  year  1908.  He  was  of  the  gen- 
eral opinion,  however,  that  the  conditions  observed  by  him  were  not 
susceptible  of  improvement.  But  this  prognosis,  for  prognosis  it  was, 
must  give  way  to  the  facts -which  are  in  evidence.  The  surrp^te 
is  unable  to  conclude  from  the  evidence  of  this  excellent  physician, 
under  oath,  that  at  the  date  of  the  codicil,  in  1908^  testator  was  then 
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mentally  incompetent.  The  evidence  of  tliis  particular  physician  in 
law  falls  very  short  of  itself  of  estal>li8liitig'  that  fact.  It  does  estab- 
lish the  serious  condition  of  testator  in  the  year  1907. 

Dr.  Partridge  in  the  autumn  of  1907  was  succeeded  by  Dr.  Brouner, 
a  ?;pecinlist  for  bladder  troubles.  This  medical  gentleman  states  that 
at  times  when  he  saw  testator  in  the  late  months  of  1907,  or  early 
niontiis  of  1908,  testator  was  incompetent  to  appreciate  what  was  go- 
ing on  around  him.  But  Dr.  Brouner  never  saw  testator  after  the 
spring  of  1908.  He  treated  the  testator  for  a  mechanical  obstruction 
successfully,  and  that  was  all.  Dr.  Brouner  does  state  that  at  times 
during  the  trcalnicnt  testator  was  clear  in  his  ideas,  and  at  other 
times  his  ideas  lacked  concatenation.  He  also  states  that,  on  the  ma- 
jority of  the  visits  when  he  saw  testator,  testator  was  not  competent 
mentally  to  appreciate  what  was  going  on  around  him.  Such  evidence 
falls  very  far  short  of  proof  that  testator  in  late  1907  or  early  1908 
was  suffering  from  incurable  dementia  or  permanent  want  of  mind — 
"mens  insana."  While  the  evidence  may  be  significant  in  connection 
with  other  testimony,  it  does  not  of  itself  establish  that  on  the  3d 
day  of  December,  1908,  testator  lacked  capacity  to  testamentate,  and 
that  is  the  real  point  at  issue. 

Dr.  William  B.  Gib^n,  of  Huntington,  Long  Island,  was  the  at- 
tending physician  of  testator  in  December,  1908.  the  date  of  the  cod- 
icil in  controversy.  Dr.  Gibson  was  coroner  of  Suffolk  county,  an  ex- 
aminer in  lunacy,  and  obviously  an  experienced  practitioner  in  the 
part  of  the  country  where  testator  mainly  resided.  Dr.  Gibson  testi- 
Hes  to  testator's  physical  condition,  his  paralysis,  and  local  difficulties. 
It  was  entirely  competent  for  contestant  to  put  to  this  medical  attend- 
'  ant  the  general  question  of  testator's  sanity  or  insanity  in  December, 
1*'08.  leaving;  the  facts  to  be  brouglit  out  in  cross-examination.  Peo- 
ple, etc.,  V.  Faber,  199  N.  Y.  256,  92  N.  E.  674,  20  Ann.  Cas.  879; 
Weibert  v.  Hanan,  202  N.  Y.  328,  95  N.  £.  688.  But  no  such  question 
was  put  or  answered.  Had  it  been  put  and  answered  in  the  negative, 
the  answer  would  have  been  entitled  to  great  attention  from  the  sur- 
rogate. But  there  is  absolutely  nothing  to  that  effect  stated  by  Dr. 
Gibson.  His  actual  testimony  is  most  inconsequential  in  law.  His 
response  to  the  hypothetical  question  was  not  founded  on  his  own 
observation,  but  upon  an  hypothesis,  the  legal  effect  of  which  will  be 
considered  when  we  come  to  weigh  the  purely  expert  testimony  in 
this  cause. 

The  only  other  medical  man  who  testified  from  observation  prior  to 
the  codicil  was  Dr.  Coerr.  This  gentleman,  while  on  several  social 
visits  in  the  year  1907  to  the  family  of  Mr.  Ledyard  Stevens,  then 
living  at  testator's  house,  met  the  testator  casually.  This  witness  tes- 
tifies to  testator's  senility,  his  repetitions,  and  the  character  of  his 
anecdotal  conversation.  In  cross-examination,  this  witness  detailed 
the  -ubjects  of  the  interview.  The  detailed  conversations  testified  to 
evince  nothing  from  which  the  court  may  infer  mens  insana  or  want 
of  testamentary  capacity  on  the  part  of  testator  In  December,  1906. 
The  witness  does  testify  to  a  senile  state  or  condition;  but  his  entire 
testimony  falls  far  short  of  that  which  is  nece.ssary  to  establish  per- 
manent insanity  or  testamentary  incapacity,  if  we  have  regard  to  tin- 
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disputed  evidence  of  the  periodicity  of  testator's  attacks,  his  constant 
recuperations,  and  only  occasional  lapses  into  a  somnolentr  a  forgetful, 
a  wandering,  or  an  oblivious  state  of  mind. 

l3j  We  come  next  to  the  legal  effect  of  the  expert  evidence  in  re- 
sponse to  the  hypothetical  question  put  by  contestant  and  proponent. 
Two  experts  testified  for  contestant;  Dr.  Gibson,  the  attending  phy* 
sician,  already  mentioned,  and  his  son,  Dr.  Gibson,  the  younger.  Upon 
a  detailed  statement  of  the  facts  assumed  to  be  proved  by  contestant 
ihey  both  affirm  that  in  their  opinion  testator  was  insane  on  the  day 
he  made  the  codicil,  December  3,  190&  The  younger  Dr.  Gibson  also 
states  that  from  his  own  observation  while  attendmg  testator  in  1909 
(a  year  almost  after  the  codicil)  testator  was  then  insane,  and  that  such 
condition  was  then  progressive.  See  Miller  v.  Miller,  150  App.  Div.  at 
page  611,  135  N.  Y.  Supp.  773.  On  the  other  hand,  Dr.  Dold,  a  special- 
ist in  mental  disorders,  called  for  the  proponent,  upon  an  hypothesis 
which  the  surrogate  is  constrained  to  say  more  nearly  approximated  to 
the  facts  proven  in  this  cause,  was  of  the  opposite  opinion,  and  testified 
that  on  the  3d  day  of  December,  1908.  the  date  of  the  codicil,  testator 
was  sane.  It  is  not  in  our  law  as  it  was  in  the  civil  law  that  the  wei^^ht 
of  eviJence  is  determined  by  preponderance  of  numbers.  Many  facts 
enter  into  the  weight  of  evidence,  other  than  number  of  witnesses  to 
a  given  point. 

[4,  5  J  The  opinions  of  skilled  witnesses  are  admissible  whenever  the 

subject  is  one  upon  which  competency  to  form  an  opinion  can  be  ac- 
quired only  by  a  course  of  special  studv  or  experience.  Dougherty  v. 
Milliken,  163  N.  Y.  527,  57  X.  E.  757,  79  Am.  St.  Rep.  608.  It  is 
custoidary  in  testamentary  causes,  involving  an  issue  of  sanity,  to  re- 
ceive such  evidence  when  it  involves  complicated  symptoms  or  the  caus- 
es or  effects  of  disease.  Tn  such  a  case  the  attendmg  physician  may 
testify  directly  to  the  fact  of  insanity  CPcople  v.  Truck,  170  N.  Y.  216, 
63  N.  E.  281 :  People  v.  Faber.  199  N.  Y.  256,  92  N.  E.  674,  20  Ann. 
Cas.  879),  although  he  cannot  in  this  state  testify  to  incompetency  to 
make  a  will  (Wyse  v.  W  yse,  155  N.  Y.  367,  372, 49  N.  E.  942;  Curtis 
V.  Hudson  Valley  Railway  Co.,  147  A]>p.  Div.  349,  131  N.  Y.  Supp. 
758;  Matter  of  Mason,  60  Hun.  .=^4,  14  X.  Y.  Supp.  434). 

One  who  is  not  an  atteiidiuj;  physician  or  an  ub>c'rver  can  testify 
only  to  his  opinion  on  an  hypothesis.  But  the  value  of  an  answer  to 
an  hypothesis  always  depends  on  the  precise  correspondence  of  the 
hypothesis  to  the  facts  found  to  be  true  in  a  cause.  This  must  be  so ; 
for  if  an  irrelvant  or  incomplete  hypothesis  is  put  to  the  expert,  his 
opinion  cannot  aid  the  trier  of  fact.  Xo  more  difticult  task,  therefore, 
is  ever  placed  on  counsel  than  the  framing  of  a  hypothetical  question 
to  a  man  of  science.  It  calls  above  all  for  accuracy  and  for  exact 
scientific  information  in  the  questioner,  but  also  for  the  exercise  of 
the  logical  faculty  in  directing  the  question  to  essentials  and  not  to  non- 
essentials. Otherwise  the  question  and  answer  are  a  hindrance,  rather 
than  a  help,  in  the  administration  of  justice.  A  one-sided  question, 
an  irrelevant  hypothesis,  or  a  defective  hypothesis,  is  an  obstruction 
instead  of  an  aid  to  the  surrogate.  Seiftdr  v.  Brooklyn  Heights  R.  R., 
169  N.  Y.  254.  62  N.  E.  349;  Miller  v.  Miller,  150  App.  Div.  604-611, 
135  N.  Y.  Supp.  773;  Faudington  v.  Erie  R.  R.,  136  App.  Div.  737.  121 
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N.  Y.  Sttpp.        Wctbert  v.  Hanan,  136  App.  Div.  388,  392,  121  N. 
Y.  Supp.  35.  ^ 

[8]  But  even  if  the  question  is  skillfully  put,  in  no  case  <an  a  trier 
of  fact  accept  a  mere  opinion  of  an  expert  on  a  condition  in  fact  in 
preference  to  direct  and  positive  testimony  contradictory  of  the  ex- 
pert's conclusion.  Poynton  v.  Poynton,  37  Ir.  JU  T.  R.,  54;  Aitkin 
V.  McMeckan,  1895,  A.  C,  310;  Dougherty  v.  MiUiken,  163  N.  Y. 
527,  533;  57  N.  E.  757,  79  Am.  St.  Rep.  608.  In  the  case  now  before 
the  surrogate  speculations  and  hypotheses  concerning  testator's  chronic 
insanity  after  1906  are  worthless,  in  face  of  the  fact,  established  in 
this  cause,  that  this  testator  was  at  times  after  1906  rational,  and  only 
Sit  other  times  irrational.  The  precise  question  for  the  surrogate,  as 
the  proofs  actually  stand,  is  whether  or  not  testator  was  rational  on 
the  day  he  purports  to  have  made  the  codicil,  to  wit,  December  3, 1908, 
and  not  wliether  he  was  at  all  times  rational.  That  after  the  stroke 
of  1906  testator  was  occasionally  rational  is  clearly  proven  by  a  pre- 
ponderance of  the  testimony  given  by  his  associates  and  disinterested 
relatives,  all  intelligent  people  of  good  standing  in  the  oommunity. 
That  the  testator  occasionally  was  irrational  is,  however,  sufficiently 
proved  to  cast  upon  the  proponent  additional  burdens  of  proof  in  this 
cause,  but  nothing  more.  This  point  we  shall  consider  later  when  we 
come  to  consider  the  manner  in  which  these  additional  burdens  have 
been  discharged. 

While  the  opinions  of  the  physicians  called  to  the  stand  in  this  mat- 
ter seem  formidable  in  the  mass,  yet  when  analyzed  they  are  little  to 

the  point  in  this  controversy,  if  we  have  regard  to  other  facts  proved  " 
beyond  peradventure.  The  opinions  of  experts  are  not  conclusive  upon 
the  trier  of  fact.  Dougherty  v.  MiUiken,  163  N.  Y.  527,  533,  57  N. 
E.  757,  79  Am.  St.  Rep.  608.  The:^  do  not  relieve  the  surrogate  of 
the  duty  of  weighing  the  evidence,  including  the  opinions  of  the  ex- 
perts themselves.  If  the  effect  of  expert  opinion  were  to  relieve  the 
court  of  such  responsibility  the  burdens  of  judicial  station  would,  in- 
deed, be  light.  Each  side  would  then  defray  the  outlay  for  the  desired 
conclusion,  and  the  court  could  wash  its  hands  of  all  responsibility. 
Such  is  not,  however,  the  law. 

In  judicial  investigations  concerning  legal  capacity  or  responsibility 
the  courts  of  justice  have  been  compelled  to  frame  for  themselves  cer- 
tain tests  and  rules  which  they  regard  as  more  direct,  simple  and  con- 
clusive than  those  prescribed  by  the  medical  profession  as  tests  of  men- 
tal derangements.  M.  Troplong,  the  first  President  of  the  Cour  de 
Cassation  of  Prance,  in  his  well-known  woik  on  "Donations  Entre- 
Vifs  et  des  Testaments,"  alludes  to  the  differences  between  the  medical 
tests  and  the  judicial  tests  of  insanity.  Unfortunately  there  is  no  Eng- 
lish version  of  the  work  of  this  great  French  lawyer.  In  substance  M. 
Troplong  says : 

**Wtaat  I  bav«  sem  and  beard  of  ciertatai  physlclaiis  In  my  Judicial  career 

passes  all  bolief ;  there  Is  not  a  man  whom  they  would  not  declare  a  mono- 
luaulac  in  listening  to  tiieui.  If  Pascal  was  not  dead,  lie  should  take  care; 
for  I  know  many  a  doctor  who  would  regard  him  as  labortns  nnder  an  halln- 

-clnatloii.  Socrates  Is  vory  Imppj'  to  havp  been  born  so  soon;  he  has  at  least 
peri^ihed  with  the  repute  of  being  the  wisest  of  men,  whereae  more  than  one 
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medical  expert  would  uow  bavc  characterized  bim  as  a  monomaniac  wSfh 
.Ilia  familiar  demon!" 

Such,  at  least,  is  my  own  rendering  of  the  remarks  of  this  great  and 
■teamed  French  master  of  the  Law  of  Wills. 

[7 J  While  the  passage  just  quoted  has  fittle  precise  application  to 

-the  facts  of  ihis  case,  and  while  it  is  quite  unfair  to  the  learned  rnedical 
profession  of  tiiis  country  as  a  whole,  it  serves  well  to  emphazise  the 
fact  that  there  is  a  rccoj^mized  distinction  between  the  medical  and  the 

•legal  tests  of  mens  sana.  The  medical  tests  are  those  applied  in  the 
diagnosis  and  cure  of  diseases  of  the  mind.  The  legal  tests  are  ap- 
plied in  the  administration  of  exact  justice  and  in  determining  the 
validity  of  the  acts  of  civil  life.  Very  sHght  symptoms  may  need  cure, 
and  yet  not  deprive  the  patient  of  his  freedom  to  act  or  to  will.  To 
apply  the  distinction  in  this  cause:  If  testator  was  proven  to  be  ration- 
al on  certain  days,  the  medical  diagnosis  that  from  certain  pathological 
symptoms  he  could  not  be  rational  on  any  day  is  in  law  rejected,  and 

:the  fact  proven  prevails  in  law  over  the  medical  doctrine  or  theory. 
I  yield  to  no  man  in  my  respect  for  the  medical  profession  in  its  own 
sphere,  and  I  consider  their  opinions  at  all  times  as  very  worthy  of  at- 
tention; for  they  are  the  opinions  of  experienced  men  and  skilled  ob- 
servers. But  their  judgment  is  not  always  that  of  Hie  courts,  and  it  is 

rthe  rulings  of  the  courts  which  alone  bind  me. 

That  Mr.  Oscar  Egerton  Schmidt  was  sometimes,  if  not  at  all  times, 
rational  after  his  apoplectic  seizure  in  1906  the  evidence  clearly  shows. 
•He  was  president  of  the  Orthopaedic  Hospital  before  his  attack  in 
1906,  and  he  resigned  only  in  the  year  1908.  After  his  stroke  in  1906 

•testator  attended  a  meeting  and  made  a  report  to  the  trustees  in  his 

*own  handwriting.  The  episode  of  his  trip  to  Europe  in  1907  and 
the  respectful  treatment  by  Mr.  and  Mrs.  Ledyard  Stevens  of  Mr. 
Schmidt's  suggestion  that  he  go  along  shows  that  these  constant  com- 
panions thought  him  then  competent  to  cross  the  sea  and  take  a  great 
journey  in  a  foreign  land  among  strangers.  Mrs.  Ledyard  Stevens 
distinctly  states  that  after  his  stroke  testator  at  times  seemed  better, 

.and  that  on  some  days  he  was  brighter  than  others.  This  is  oidy  im- 
portant because  it  come*;  from  contestant's  own  witness.   It  is,  how- 

K€ver.  consistent  with  better  testimony  to  the  same  effect. 

The  testimony  of  the  trained  nurses,  Miss  Wallace  and  Miss  Pom- 

«eroy,  shows  that  both  after  testator's  stroke  in  1906  and  his  relapse 
in  1907  testator  improved  so  as  to  walk,  go  out  for  visits,  and  take 
4)art  in  ordinary  conversations.  That  testator  was  seriously  ill,  Ixjth 
after  his  stroke  in  1906  and  after  his  return  from  Europe  in  1907,  is 
apparent.    That  he  was  not  demented,  or  in  articulo  mortis,  even  in 

•  the  summer  of  1907,  is  evident  from  the  great  number  of  visitors  enter- 

-tained  at  the  "Poplars,"  where  he  then  resided  and  where  he  was  tlie 
master  of  the  house.   It  is  not  to  be  supposed  in  view  of  that  fact 

•that  his  condition  then  caii'^cd  alarm,  or  that  he  required  great  seclu- 
sion or  tranquillity,  or  anything  more  than  ordinary  nursing  and  con- 

'fineraent  to  his  apartment.  It  was  during  this  summer  of  1907  that 
testator's  ready  money  or  personal  resources  were  being  so  quickly  ex- 

'hattsted  as  to  make  a  resort  in  flome  form  to  the  real  estate  designed 
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by  the  will  of  1905  for  Mr.  Oscar  Stevens  Indispensable.  Whoever 

is  responsiUe  for  the  undue  expenditure  at  that  time  nmst  share  with 
testator  the  responsibility  of  frustratinj:;:  the  hope  of  succession  which 
Mr.  Oscar  Stevens  had  a  reasonable  ri[;ht  to  entertain. 

[8]  That  testator  was  at  all  times  incompetent  to  make  a  will,  in 
fact,  after  his  first  stroke  in  1906,  is  not  proven  in  this  cause.  That 
at  thh  end  of  1907  and  during  the  winter  of  1908  testator  was  much 
better  than  he  had  been  in  early  1907  is  disclosed  by  undisputed  tes- 
timony. He  was  in  1908  and  1909,  and  even  before,  able  on  Sunday 
evenings  to  go  out  to  take  supper  with  his  nephew,  ?^Ir.  Charles  De 
Ivliam,  at  the  lattcr  s  house  on  Fifth  avenue,  and  while  there  tes- 
tator's conversations  were  obviously  those  of  a  rational  man.  In  1907 
testator  as  trustee  attended  a  meeting  of  the  board  of  trustees  of  the 
Orthop.'cdic  Hospital,  and  his  conduct  was  entirely  rational.  That  at 
least  at  times  he  was  rational  in  each  year  after  his  first  stroke  in  1906 
is  abundantly  established  in  the  evidence  given  in  this  cause.  In  1910, 
for  example,  the  testator  transferred  of  his  own  motion  and  by  an  in- 
strument drawn  by  himself  a  share  in  the  Society  Library  to  his 
nephew,  Mr.  Seton.  In  May,  1909,  Mr.  Baylis  had  an  interview  with 
testator,  ami  his  actions  show  that  testator  was  then  rational.  Mr. 
Scton's  evidence  is  only  consistent  with  testator's  entire  rationality  at 
some  period  in  1909.  The  testimony  of  Mr.  Leopold  Schmidt,  who 
has  no  interest  under  the  codicil,  that  testator,  after  his  stroke  in 
1906  and  his  relapse  in  1907,  was  at  least  at  times  rational  and  of 
sound  mind  by  legal  standards,  is  of  great  weight.  Consider,  also, 
testator's  note  of  August  12,  1910,  to  his  brother : 

"Dear  Lc'oiiuld:  Cnu't  make  out  who  yau  met  iu  Miiuicb.  Am  better  and 

stroii^or.    Love.    Affectionately,  Oscar." 

And  the  other  note  of  June  4,  1909: 

"Dear  T/eopold:  Tliunks  for  your  letter.  Your  visit  added  ten  years  to  my 

life.    Affectionately,  Oscar." 

These  unprompted  notes  were  not  the  notes  of  an  irrational  man. 
Nor  is  the  note  to  ihc  mother  of  contestant,  in  answer  to  her  remon- 
strance alx)ut  the  execution  of  the  codicil,  an  irrational  note: 

"Dear  -\iaiiaiu:  In  reply  to  yours  of  tlie  14tb  instant,  I  beg  to  say  that  I  am 
quite  aUe  to  jn(lir«>  for  myself  as  to  the  rectitude  of  any  action  I  have  taken 
or  arrnn?ein«Mits  I  have  made  provldins  for  the  disposition  of  Bueh.  estate  as 

1  may  leave  at  my  death." 

These  missives  were  all  written  by  the  testator  himself,  and  were 
only  consistent  with  rationality  for  the  time  being.  There  is  much, 
also,  which  I  need  not  detail,  in  the  evidence  of  disinterested  persons 
of  respectability  and  intelligdnce  which  makes  it  conclusive  that  after 
1906  and  1907  testator  was  at  times  rational. 

[9]  That  testator  never  after  1906  was  a  well  man  physically  is, 
however,  apparent,  as  it  is  that  at  times  he  was  quite  irrcsix)nsible  and 
miserably  ill  in  mind  and  body.  The  fact  that  the  testator  was  occa- 
sionally rational  after  1906  and  1907  disposes  of  any  mere  medical 
prognosis  to  the  contrary  made  before  those  dates,  and  it  compels  the 
surrogate  to  have  reference  to  the  long-established  principle  in  tes- 
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tanientary  law  that  even  one  furiosus,  or  mad,  or  in  other  words 
lunatic,  may  in  a  lucid  interval  make  his  last  will  and  testament. 
Where  an  insane  condition  is  established,  the  burden  is,  however,  on 
proponents  to  show  with  great  particularity  that  a  will  of  such  a  per- 
son was  made  in  a  lucid  interval.  Here  testator  was  not  furiosus,  or 
lunatic;  but  he  was  at  times  deprived  of  reason  by  illness,  and  the 
principle  is  the  same.  Coke  on  Litt.  247a :  Clark  v.  Fisher,  1  Paige, 
171,  174,  19  Am.  Dec.  402;  Matter  of  Taylor,  1  Edm.  Sel.  Cas.  375; 
Matter  of  Coe,  47  App.  Div,  177»  62  N.  Y.  Supp.  376;  Swnib.  pt.  2, 
§  3,  pi.  1,  4;  Beverley's  Case,  4  Rep.  123,  6;  1  Ph.  1184;  Brugden 
V.  Brown,  2  Add.  441 ;  Kemble  v.  Church,  3  Hagg.  273. 

The  testimony  of  the  nurses  and  servants,  adduced  by  the  contest- 
ant, if  we  give  to  it  all  possible  credit,  establishes  only  that  in  times 
o£  acute  illness  and  in  periods  of  prolonged  recuperation  the  testator 
showed  symptoms  and  states  of  irrationality  or  irresponsibility.  The 
testimony  of  the  medical  witnesses  to  the  effect  that  the  pathological 
conditions  of  testator  indicated  mens  insana  after  the  stroke  of  1906 
must  give  way,  under  the  rules  laid  down  by  the  courts,  to  the  fact, 
abundantly  established,  that  at  times  the  testator  was  rational.  The 
surrogate  is  not  permitted  to  allow  opinions  of  even  the  most  learned 
medical  men  to  control  the  facts  established  in  a  cause. 

I  do  not  feel  it  incumbent  on  me  to  go  into  a  prolonged  discussion 
of  the  details  of  the  evidence  establishing  the  fact  of  occasional  ra- 
tionality when  a  summary  will  suffice.  I  find  from  the  evidence  that 
after  the  stroke  of  1906  the  testator  was  occasionally  rational,  or,  in 
other  words,  sufficiently  restored  to  his  original  state  of  mind  as  to 
be  able  to  testamentate.  This  still  leaves  the  real  question  in  this  cause 
as  follows:  Was  the  testator  so  competent  on  the  3d  of  December, 
1908,  the  day  the  codicil  purports  to  be  executerP  Thi=;  is  the  only 
rjuestion  in  the  cause,  and  the  testimony  bearing  on  the  testator's  men- 
tal condition  after  that  date  is  only  consequential  in  so  far  as  it  con- 
tradicts the  medical  hypothesis  of  a  pathological  condition  which 
pointed  to  incurable  insanity  before  December  3,  1908.  So  far  as 
such  subsequent  evidence  destroys  or  supports  the  medical  hypothesis 
it  is  important,  but  no  farther. 

Now,  what  does  the  weight  of  evidence  establish  concerning  tes- 
tator  s  condition  of  mind  on  the  3d  of  December,  1908?  In  this  con- 
nection we  must  remember  that  the  burden  is  on  proponents  to  show 
•that  the  codicil  was  executed  in  a  lucid  interval.  The  codicil  was 
witnessed  by  three  attesting  witnesses,  Miss  Saxton,  the  housekeeper 
and  attendant  of  ^^r.  Schmidt,  John  Caley,  the  tenant  of  testator's 
farm,  and  Mr.  Frederick  F.  De  Rham,  a  lawyer  and  the  great-nephew 
of  the  testator. 

[10]  Attesting  witnesses  are  required  for  the  purpose  of  seeing,  in 
the  first  instance,  that  the  testator  was  in  such  a  condition  as  envied 
him  to  make  his  last  will,  and  next  that  he  e.xccuted  it  under  free  con- 
ditions and  in  conformity  with  the  law  regulatini^^  testamentary  dis- 
positions. If  an  attesting  witness  has  any  doubt  on  the  score  of  the 
testator's  competency,  he  has  no  business  to  make  himself  an  attesting 
witness  to  a  will ;  and  it  is  declared  a  fraud  so  to  do  when  the  witness 
has  doubts  on  testator's  capacity.  Scribner  v.  Crane,  2  Paige,  147,  21 
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Am.  Dec.  81.  In  the  former  practice  in  testamentary  causes,  where  an 
attesting  witness  to  a  will  was  missing  or  dead,  it  was  n^ssary  to- 
allege : 

^That  the  witness  In  question  was  a  person  of  goud  character  and  standing 
In  the  nelgbltorhood  where  he  lived,  and  would  not  have  set  his  name  as  wit- 
ness to  a  will  unless  he  bad  seen  the  same  duly  executed  and  wsa*  well  con- 
vinced that  the  person  executing  the  same  was  of  sound  and  puifect  mind^ 
memory  and  mderstandlng.'*  Gooce's  Bee.  Practioe,  488. 

Whether  trespass  on  the  case  would  not  lie  against  a  witness  who- 
falsely  attdBted  an  instrument  in  favor  of  those  injured  I  confess  I 
liave  not  fully  considered,  but  that  it  is  highly  improper  for  a  person 

who  has  doubts  of  testator's  competency  to  act  as  an  attesting  witness 

to  a  will,  and  to  certify  under  his  liand  that  testator  was  of  soimd 
mind  when  he  has  no  information  on  that  score,  I  liave  no  doubt  what- 
ever. 

The  attesting  witness,  Miss  Saxton,  a  woman  of  intelli^^ence  and 
good  ori^n,  who  was  certainly  an  untiring,  faithful,  and  entirely  com- 
petent mlnistress  to  her  employer  (for  it  is  proved  that  she  not  only* 

gave  him  good  and  intelligent  care,  but  brought  order  and  economy 
into  his  then  ill-regulated  antl  extravagant  household),  testified  on  the 
stand.   She  states  that  the  testator  on  the  3d  of  December,  1908,  at 
the  moment  of  executing  die  codicil,  was  entirely  competent,  and  was 
under  no  restraint.   It  was  pressed  on  the  surrogate  that  there  was- 
some  evidence  of  fellow  servants  of  Miss  Saxton  that  on  sevml  other 
occasions  she  showed  signs  of  inebriety,  and  much  stress  was  laid, 
by  counsel  for  contestant,  on  those  circumstances,  as,  on  one  occasion 
at  least,  these  lapses  are  stated  to  have  occurred  in  the  presence  of  tes- 
tator himself,  who,  it  appears,  did  not  reprove  them.  Thb  is  sap- 
posed  to  be  significant  of  his  want  of  mind.   There  is  no  pretense 
that  on  the  occasion  of  executing  the  will  Miss  Saxton  was  not  in 
full  possession  of  her  ordinary  faculties  and  did  not  conduct  herself 
with  her  usual  good  sense  and  propriety. 

We  are  not  perniiltcd  to  infer  that  an  intelligent  and  faithful  serv- 
ant is  incapacitated  from  acting  as  an  attesting  witness  because  wk 
one  or  more  occasions  there  may  have  been  lapses  from  strict  so* 
briety;  nor  is  an  inference  to  be  deduced  of  testator's  want  of  proper 
mind  because  he  did  not  discharge  her  lor  such  lapse  on  the  spot. 
Neither  inference  is  to  be  drawn  from  the  incidents  in  question.  The 
law  draws  no  final  inferences  which  are  not  conclusive.  An  indulgent 
or  easy-going  master  and  friend  might  well  overlook  even  so  grave 
a  lapse  fjrom  the  highest  standards  (especially  if  the  lapses  were  slight 
and  only  on  one  or  two  occasions)  in  the  intercut  of  his  own  peace,  or 
even  by  reason  of  a  kindly  interest  in  a  servant  of  the  higher  order 
of  intelligence  who  had  rendered  him  faithful  and  unselfish  service. 
There  is  still  much  kindliness  in  the  world.  There  arc  as  many  good 
as  harsh  masters.  Whatever  Mr.  Schmidt  was  or  was  not,  he  was- 
Shown  to  be  a  kindly  gentleman.  The  law,  fortunately,  has  a  very- 
lofty  standard,  and  where  two  constructions,  motives,  or  inferences 
are  possible,  it  always  chooses  the  best,  not  the  lowest. 

It  is  to  be  observed  Mr.  Charles  De  Kham  testifies,  from  a  long 
and  intimate  acquaintance  with  his  uncle's  household,  that  he  was 
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much  surprised  to  hear  her  underservants'  imputations  against  Miss 
Saxton.  But  be  such  imputations  true,  or  be  they  false,  Uiey  do  not 
destroy  Miss  Saxton's  testimony,  nor  disqualify  her  to  act  as  an 
attesting  witness.  In  this  court  she  is  to  be  regarded  as  a  credible 
witness  on  the  occasion  of  the  execution  of  the  codicil,  for  there  she 
is  not  impeached^  nor  is  anything  shown  which  destroys  her  credibility 
on  that  occasion. 

Frederick  De  Rham,  a  lawyer,  and  an  attesting  witness  of  the  cod- 
icil, testifies  to  all  the  acts  necessary  under  the  law  to  establish  the 
codicil  as  a  testamentary  instrument,  and  that  the  testator  was  theiv 
of  sound  mind,  memory,  and  understanding.  This  witness  was  obvi- 
ously a  truthful  and  disinterested  witness,  and  I  cannot  reject  his  tes- 
timony, but  must  give  it  due  weight.  By  the  Statute  of  Wills  only 
two  attesting  witnesses  are  essential  to  a  will.  Here  there  were  three 
to  the  codicil.  In  the  celebrated  case  of  Wright  v.  Doe  d  Tatham^ 
1  A.  &  E.  3,  it  was  held  in  substance: 

"That  the  object  of  the  provisions  of  the  old  Statute  of  WIIIb  In  regnrd,  to 
attesting  wills  was  not  directed  primarily  to  a  mode  of  proving  a  will  %vben 
eoatested,  but  to  the  security  of  the  testator  at  tte  time  of  the  execution  of 
the  will ;  the  statute  intending  tlmt  the  wltnosvos  should  be  in  tho  nature  of 
guards  or  securities  to  protect  him  in  the  executiuu  of  the  will  against  force^ 
or  fniQd  or  undue  Inflnonce." 

If  this  were  the  true  construction  of  the  old  statute  once  in  force 
here,  it  is  true  of  the  present  statute.  Now,  the  attesting  witnesses 
mentioned  were  chosen  by  Mr.  Schmidt,  and  they  were  eminently  prop- 
er persons.  To  Miss  Saxton,  one  of  such  witnesses,  was  then  confided 
the  care  of  testator's  health  and  the  direction  of  his  household.  The- 
other  witness,  Frederick  De  Rham,  was  testator's  lawyer  and  grand- 
nephew,  and  supervised  his  affairs.  Neither  was  benehtedi  b;^  the  cod- 
icil, and  there  is  no  reason  to  suppose  that  they  were  not  acang  in  en- 
tire good  foith  in  attesting  the  codicil  and  making  their  certificate 
of  the  acts  well  and  truly  performed  and  of  the  testator's  competence. 
That  their  testimony  on  the  stand  was  truthful  I  believe. 

John  Caley,  the  third  attesting  witness  to  the  codicil,  was  testator's 
tenant  farmer,  and  his  testimony  falls  very  short  of  establishing^  either 
the  competence  of  testator  or  the  due  execution  of  the  codicd.  Yet 
Caley  signed  the  attestation  clause,  certifying  to  everything  required 
by  law  for  a  perfect  codicil,  and  to  his  own  part  in  it  and  that  testator 
was  comf)etent.  He  now  ^ays  he  had  not  been  in  testator's  company, 
except  for  five  or  eight  minutes,  in  eight  years,  and  this  was  four 
^eara  prior  to  the  codicil.  He  confesses  to  inadequate  data  for  f orm- 
mg  any  conclusion  on  such  a  subject,  and  opinion  he  holds  none.  This 
witness  was  by  occupation  a  farmer,  and  this  codicil  was  the  first 
will  ever  witnessed  by  him.  Mr.  Caley 's  testimony  was  very  nctj^ativc 
on  all  points,  and  in  law  his  testimony  was  unnecessary  to  establish 
prima  facie  the  codicil.  The  evidence  of  Mr.  Caley  does  not,  however,, 
materially  conflict  with  that  of  the  other  two  attesting  witnesses  of 
the  codicil,  and  to  some  extent  it  corroborated  theirs.  It  neither 
proves  nor  disproves  the  codicil.  If  Mr.  Caley  was  not  sure  of  the 
testator's  capacity,  he  should  not  have  acted  as  an  attesting  witness,, 
as  it  has  been  declared  a  fraud  to  act  under  the  circumstances.  Scrib- 
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ner  v.  Crane,  2  Paige,  147,  21  Am.  Dec.  81.  This  Mr.  Caley  proba- 
bly, as  we  may  at  least  hope,  did  not  know. 

[11]  The  testimony  of  two  of  the  three  attesting  witnesses  prima 
facie  established  the  codicil  and  the  testator's  competency  to  execute 

it.   But  the  evidence  on  this  point  required  corroboration,  in  view  of 

contestant's  proof.  The  proponent  in  this  case  is  bound  to  show  that 
the  testator  was  competent  on  December  3,  1908,  even  if  the  proofs 
of  the  contestant  were  largely  circumstantial  or  of  an  inferential 
character.  That  the  testimony  of  the  attesting  witnesses  concerning 
testator's  competency  on  December  3,  19CI6»  was  amply  corroborated 
I  am  constrained  to  find.  Mr.  Tompkins,  the  old  friend  and  copart- 
ner of  the  testator,  was  called  to  the  stand  by  contestant.  This  means 
in  this  state  that  the  witness  Tompkins  was  held  out  to  the  court  by 
the  contestant  to  be  an  entirely  trustworthy  witness.  Contestant  can- 
not impeach  him,  nor  can  he  say  that  Mr.  Tompkins  is  not  entirely 
worthy  of  belief.  Coulter  v.  American  Merchants'  Un.  Ex.  Co.,  56 
N.  Y.  589;  Pollock  v.  Pollock,  71  N.  Y.  137,  152;  Koester  v.  Roch- 
ester Candy  Works,  194  N.  Y.  92,  97,  87  N.  E.  77,  19  L.  R.  A. 
(N.  S.)  783,  16  Ann.  Gas.  589;  Bernstein  v.  Empire  Bridge  Co..  146 
App.  Div.  529,  131  N.  Y.  Supp.  129;  Voorhces  v.  Unger,  151  App. 
Div.  35,  38,  135  N.  Y.  Supp.  113. 

Now  Mr.  Tompkins  in  all  essentials  corroborates  the  testimony  of 
the  attesting  witnesses.  It  may  be  quite  true  that  Mr.  Tompkins  may 
not  have  been  a  successful  merchant,  and  that  he  and  Mr.  Schmidt 
in  their  joint  business  lost  the  money  necessary  to  assure  Mr.  Oscar 
E.  Stevens'  succession  to  the  Lloyd's  Neck  eroperty.  But  that  fact 
does  not  convict  Mr.  Tompkins  of  crime  nor  discredit  him  as  a  wit* 
ness.  Mr.  Schmidt's  actions  in  respect  of  the  continuation  of  his 
partnership  with  Mr.  Tompkins,  testified  to  by  Mr.  De  Rham.  Sr., 
show  how  considerate  Mr.  Schmidt's  fcdincf';  for  his  old  friend.  Mr. 
Tompkins,  really  were.  So  testator's  c  onduct  in  respect  of  omitting 
Mr.  Tompkins  as  his  executor  showed  right  feeling  and  delicacy  when 
he  said  in  reference  to  Mr.  De  Rham's  suggestion  to  that  end: 

"No^  I  do  not  want  to  do  that  Mr.  TouipkiBS  lias  been  a  good  friend  of 
mine^  aad  I  do  not  want  to  hart  bia  feelings  by  ranoylng  him  as  ezeentor." 

Mr.  Tompkins  was  shown  to  be  one  of  the  oldest  friends  of  the 
testator,  a  friend  of  40  years*  standing,  almost  a  lifelong  friend. 
While  testator's  original  wisdom  in  choosing  Mr.  Tompkins  as  his 
business  associate  may  not  have  conformed  to  the  highest  order  of 
business  sagacity,  it  was  not  then  or  later  so  deficient  in  intelligence 
as  to  bear  the  construction  placdd  on  it  by  contestant.  Tlie  loss  of 
money  in  the  partnership  dealings  and  the  continued  fidelity  of  testator 
to  his  friend,  Mr.  Tompkins,  notwithstanding  the  loss,  and  also  the 
attention  of  Mr.  Tompkins  to  his  friend,  Mr.  Schmidt,  during  periods 
of  protracted  illness,  are  all  consistent  with  good  faith  and  intelli- 
gence on  the  part  of  testator,  and  in  the  absence  of  direct  proof  to 
the  contrary  no  other  construction  is  to  be  put  upon  these  incidents 
of  a  long  life.  But  in  any  event,  Mr.  Tompkins  was  contestant's  own 
witness,  held  out  by  contestant  as  worthy  of  belief,  and  I  must  so  ac- 
cept him.  Now,  Mr.  Tompkins'  uncontradicted  testinumy  establishes 
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that  Mr.  Schmiik  was  a  sufficiently  capable  testator  on  December  3, 

1908.  It  corroborates  in  this  respect  the  testimony  of  two  of  the  at- 
testing witnesses  to  the  ccxlicil.  No  other  possible  construction  can 
l)c  placed  on  it.  Mr.  Tompkins  and  Mr.  Charles  De  Rham  had  long 
conversations  with  testator  prior  to  the  niakuig  of  the  codicil  about 
his  affairs,  and  then  Mr.  Tompkins  received  testator's  instructicms 
for  the  codicil.  These  instructions  were  communicated  to  the  very 
respectable  lawyer  who  prepared  the  codicil  accordingly.  The  lawyer 
swears  that  Mr.  Schmidt  subsequently  confirmed  them.  That  these 
conversations  took  place  just  as  Mr.  Tompkins  teslilies  I  must  believe. 
I  have  no  other  alternative,  as  Mr.  Tompkins  is  not  contradicted,  and 
the  evidence  is  that  of  contestant's  own  witness.  Voorhees  v.  Unger, 
151  App.  Div.  38,  135  N.  Y.  Supp.  113.  It  appears  that  in  one  of 
these  conversntions  with  Mr.  Tompkins,  testator  furnished  tlie  names 
of  the  legatees  named  in  the  codicil. 

The  part  that  Mr.  Charles  De  Rham  took  in  all  these  matters,  includ- 
ing the  codicil  in  question,  was  only  such  as  any  fair-minded  gentleman 
would  be  escpected  to  take  in  arranging  the  disordered  affairs  of  an 
invalid  relative  wjth  whom  he  was  on  terms  of  intimacy.  I  do  not 
know  whether  or  not  the  praise  accorded  to  Mr.  De  Rham's  conduct 
by  contestant's  counsel,  and  already  alluded  to,  was  intended  to  em- 
brace the  transactions  about  the  codicil  of  December  3,  1908.  But, 
if  not,  the  surrogate  will  supply  the  omisdon  and  infer  from  the  tes- 
timony that  there  was  no  impropriety  on  Mr.  De  Rham's  part  in  re- 
spect of  the  execution  of  the  co  licil  by  testator.  It  may  be  observed 
that  the  surrogate's  recollection  that  Mr.  De  Rham's  motives  were  not 
inipugiud  by  contestant  is  conhrmed  by  a  statement  to  that  effect  which 
is  a  matter  of  record. 

That  testator  was  in  December,  1908,  competent  to  make  the  codicil, 
as  stated  by  the  attesting  witnesses,  is  also  confirmed  by  the  testimony 
of  Mr.  and  Mrs.  Wood,  of  Mr.  Flinsch,  and  Mr.  Matheson,  his  near 
neij.,dibors  in  the  country.  The  evidence  ofFcred  by  contestant  to  the 
contrary  is  not  sufficiently  directed  to  the  time  the  codicil  was  made, 
it  is  also  lacking  in  sequence  and  in  the  circumstances  necessary  to 
disprove  capacity  of  testator.  Such  proofs  of  contestant  are  wholly 
insufficient  to  counterbalance  the  direct  testimony  offered  in  support 
of  the  will. 

[12]  \\  bile  the  burden  was  undoubtedly  on  proponents  to  show  that 
the  testator  had  capacity  to  make  the  questioned  codicil,  that  burden 
they  sufficiently  discharged  in  this  cause.  Testamentary  acts  cannot 
be  disturbed  by  unrelated  circumstances,  however  gr^ave  such  circum- 
stances may  be  in  themselves.  If  in  1906,  immediately  after  his  stroke, 
the  testator  had  attempted  to  make  a  will,  it  must  have  failed.  But 
this  he  did  not  do.  The  codicil  was  made  in  1908,  when  his  condition 
was  proven  to  be  very  different  from  what  it  had  been  in  1906  and 
part  of  1907. 

[13]  It  is  not  the  law  of  this  state  that  an  apoplectic  seizure,  although 
it  deprives  a  testator  of  reason  for  a  time,  renders  the  victim  forever 
after  incapable  of  making  his  last  will  and  testament.  The  effect  of 
this  malady  may  be  lasting  and  complete,  or  it  may,  on  the  other  hand, 
be  to  some  extent  temporary  in  its  disabling  effect  upon  testamentary 
X3&  N.T.S»'~<81 
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capacity.  What  its  effect  u  in  fact  is  a  matter  for  proof,  and  not  for 

speculation  or  hypothesis,  in  a  particular  cause. 

In  the  year  1828  the  chancellor  of  this  state  had  before  him  the  will 
of  one  who  had  suffered  from  cerebral  apoplexy  ^Clark  v.  Fisher, 
1  Paige,  171.  19  Am.  Dec.  402),  and  although  ihe  deasion  was  adverse 
to  the  will,  the  law  applicable  to  such  a  case  as  this  was  correctly  stat- 
ed. In  that  case  at  the  time  of  the  act  of  testamentation  the  alleged 
testator  was  worse,  and  not  better,  than  he  had  been.  Indeed,  he  was 
so  bad  as  to  lie  unable  to  speak  or  to  give  instructions  for  the  will. 
He  could  not  even  make  himself  understood.  That  is  a  very  different 
-  state  of  facts  from  those  presented  to  me  in  this  cause. 

In  the  leading  case  of  Delafield  v.  Parish,  25  N.  Y.  9,  the  testator 
after  his  stroke  was  unable  to  articulate,  and,  this  being  so,  the  prin- 
cipal beneficiary  of  the  will  interpreted  the  testator's  inarticulate  sounds 
to  the  draftsman  of  the  will,  who  was  a  leading  chancery  lawyer.  Had 
it  been  otherwise  in  that  case,  and  had  Mr.  Henry  Parish,  the  testator, 
heen  able  to  speak  or  to  articulate,  there  can  be  no  doubt  that  the  view 
set  forth  in  the  powerful  dissenting  opinion  delivered  by  the  great 
Chief  Justice  Selden  in  Delaficld  v.  Parish  would  have  then  prevailed. 
Matter  of  Ray  nor,  18  N.  Y.  Supp.  426.^ 

In  Cheney  v.  Price,  90  Hun,  238,  37  N.  Y.  Supp.  117,  the  testator 
had  an  apoplexy  jprior  to  the  making  of  his  testamentary  dispositions. 
Just  as  here  in  this  cause  before  me,  the  condition  of  Mr.  Cheney,  there 
the  testator,  subsequent  to  his  attack  was  variable,  and  even  his  doctor 
testified  to  his  being  irrational,  and  that  in  his  opinion  testator  was 
incapalile.  But  Mr.  Cheney  s  will  was  nevertheless  maintained,  because 
on  the  day  of  the  questioned  act  he  was  found  to  be  compos  mentis  in 
law.  The  decision  of  the  surrogate  to  the  contrary  was  set  aside  by  the 
Supreme  Court. 

In  the  Matter  of  Iredale,  53  App.  Div.  47,  65  N.  Y.  Supp.  533,  the 
testatrix  there  had  suffered  "a  stroke"  prior  to  making  her  will.  Yet 
in  that  case  the  Appellate  Division  annulled  the  decree  of  the  surrogate, 
who  had  found  a  want  of  testamentary  capacity.  There  are  numerous 
adjudged  cases  where  the  wills  of  those  who  had  previously  suffered 
from  cerebral  apoplexy  were  upheld.  In  re  Bennett's  Will  (Sur.)  153 
N.  Y.  Supp.  409.  But  no  further  citations  of  such  cases  are  necessary 
to  so  plain  a  point. 

It  is  apparent,  then,  that  in  law  it  is  not  the  cerebral  disturbance 
which  an  apoplexy  always  causes  that  incapacitates  a  would-be  tes- 
tator, but  the  fact  that  at  the  "time  of  the  making  of  the  will  such 
a  testator  is  what  the  common  law  terms  "non  compos  mentis."  A 
person  who  has  suffered  from  an  apoplectic  seizure  may  so  far  re- 
cover his  mind  as  to  be  able  in  law  to  testamentate.  In  the  Matter 
of  the  Will  of  Benjamin  (Sur.)  136  N.  Y.  Supp.  1070,  the  will  of 
one  who  had  suffered  one  or  more  ''strokes"  was  sustained  by  this 
court  When  the  will  of  Mrs.  Benjamin  again  came  to  trial  m  the 
Supreme  Court  before  a  jury,  the  testatrix  was  declared  competent  in 

1  Reported  in  full  in  the  Now  York  Supplement;  V^KVted  at  a  memoiaft- 
4uni  decision  without  opinion  in  63  11  un,  635. 
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pais,  and  thus  her  will  was  uldmatdy  sustained,  and  I  believe  justly 

sustained. 

The  legal  definition  of  insanity  in  the  jurisprudence  of  the  common 
law  rests  primarily  on  Colre's  interpretation  of  principles,  which  for 
centuries  before  had  been  applied  with  great  refinement,  in  the  tes- 
tamentary causes  in  the  ecclesiastical  courts,  by  the  English  civilians 
charged  with  that  jurisdiction.  Co.  Litt.  247a.  Such  principles  were 
derived  by  the  civilians  from  the  Roman  law.  As  part  of  the  juris- 
prudence of  England  transferred  to  New  York,  and  formally  adopted 
by  the  State,  we  find  Coke's  paraphrase  of  non  compos  mentis  of  pri- 
mary authority  in  the  early  testamentary  causes  occurring  under  the 
state  government.  Stewart's  Ex'r  v.  Lispenard,  26  Wend-  299.  Coke's 
own  commentary  was  taken  from  the  contemporary  English  law ;  but, 
as  stated  before,  that  contemporary  law  was  derived  from  the  English 
chriliana,  even  Coke's  well-known  expression,  non  compos-  mentis,  be- 
ing but  the  mentis  non  compos  of  tbt  jurist  Ulpian  (D.  20,  4,  'Qui 
test,  faccre  possunt').  Therefore  was  it  that  Chancellor  Kent,  with 
his  usual  penetration,  felt  at  lil)erty  whenever  necessary  to  go  behind 
Coke  to  the  Roman  originals  of  the  common  law.  Van  Alst  v.  Hunter, 
5  Johns.  Ch.  148. 

So  very  often  did  the  highly  instructed  counsel  of  the  early  days  of 
the  republic  resort  directly  to  the  Roman  originals.  See  abstract  of 
Ambrose  Spencer's  argument  in  Jackson  v.  King,  4  Cow.  207,  215,  15 
Am.  Dec.  354.  If  this  reference  to  Roman  law  was  so  frequent  at  that 
day,  it  is  apparent  how  much  more  frequent  it  must  have  been  in  the 
still  earlier  days  of  the  common  law,  when  the  common  law  itself  was 
much  mote.silent  than,  it  now  is  concerning  auch  refined  oonoeptois. 
But  I  shall  not  attempt  to  fsfioe  away  the  great  common  law  itself, 
for  Coke's  definition  of  mens  insana  in  law  continues  to  be  the  main- 
stay of  our  "common  lawyers,"  as  the  disciples  of  the  common  law 
are  correctly  termed  to  contradistinguish  them  from  the  civilians.  \ye 
find  that  Chief  Justice  Selden  finally  recurs  to  Coke's  definition  in  the 
celebrated  case  involving  the  will  of  Mr.  Henry  Paridl.  25  N.  Y.  1(0. 

Thus  it  is  to  Coke  and  not  to  the  civilians  that  we  must  look  in  our 
law  of  testaments  for  legal  capacity.  In  this  cause  before  me  I  have 
accordingly  followed  the  precedent  thus  laid  down  by  Judge  Selden, 
and  my  inquiry  has  been  whether  or  not,  from  the  proofs,  Oscar  Eger- 
ton  Schmidt  was  or  was  hot  "eompos  mentis"  on  December  3,  1906, 
the  day  he  made  the  codicil.  Under  the  adjudications,  binding  in  all 
the  courts  of  the  surrogates,  I  am  constrained  to  find  that  Oscar  Eger-. 
ton  Schmidt  was  compos  mentis,  or,  in  other  words,  of  sound  and  dis- 
posing mind  on  the  day  and  at  the  moment  of  executing  the  codicil 
now  offered  for  probate. 

[14]  But  one  other  issue  remains  to  consider :  Was  testator  the  sidh 
jcct  of  imdUe  influence,  fraud,  or  restraint  which  here  nullifies  the 
codicil,  as  is  charged  by  the  contestant?  This  particular  charge  of 
contestant  is  not  greatly  pressed  by  counsel  in  the  brief  submitted; 
but  the  charge  has  been  examined  with  the  care  which  the  testator's, 
enfeebled  condition  of  body  at  the  moment  of  executing  the  codicili  , 
madie  imperative  on  the  surrogate.  It  is  unnecessary  to  discuss  the  role; 
fcgarding  the  burden  of  proof  in  testamentary  causes,  or  on  whom  rests. 
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onus  probandi  undue  influences  in  a  testamentary  cause.  By  reason  of 
some  mere  deviatioii  of  expression  by  the  courts  of  this  state  the  rale 
of  this  state  on  this  point  is  sometimes  thought  not  to  conform  with 
testamentary  law  generally.  This  I  do  not  believe.  In  re  Van  Den 
Heuvel's  Will,  76  Misc.  Rep.  137,  136  N.  Y.  Supp.  1109,  1116.  But 
wherever  lies  the  burden  of  proving  undue  influence  in  this  cause,  no 
undue  influence  or  fraud  whatever  has  been  established.  Miller 
Miller,  150  App.  Div.  604,  611,  135  N.  Y.  Supp.  773. 

All  the  actors  in  the  act  of  testamentation  now  to  be  tested  in  this 
cause  were  entirely  respectable,  law-abiding  men.  One  of  them  was 
the  subject  of  a  particular  eulogium  by  counsel  for  contestant,  and  of 
a  specihc  disclaimer  of  record.  This  lact  has  been  already  alluded  to 
in  tills  (pinion.  Mr.  Charles  De  Rham  was  one  of  the  persons  involved 
in  the  preparation  of  the  codicil  which  his  son  in  his  professional 
capacity  prepared,  and  they  must  have  been  the  persons  intended  by  the 
averments  in  the  allegations  of  undue  influcMice.  Yet  neither  took  a 
single  benefit  under  the  instrument  in  question.  Their  explanation  of 
its  preparation  is  clear,  unreserved,  and  frank.  The  necessity  for  the 
codicil  under  the  testator's  altered  pecuniary  dreumstances,  alloded 
to  before,  was  imperative  upon  him.  Mr.  Tompkins'  connection  with 
the  preparation  of  the  codicil  was  simply  ancillary.  It  was  Mr.  De 
Kham  and  his  son  who  were  then  directinjj^  testator's  alTairs  as  his 
agents.  Mr.  Tompkins  had  been  practically  superseded  as  chief  di- 
rector in  diarge.  Mr.  Tompkins'  offices  thereafter  were  largely  due 
to  the  fact  that  he  was  then  co-operating  with  Mr.  Charles  De  Rham 
and  the  latter's  son.  If  Mr.  Charles  De  Rham  is  pronounced  by  con- 
testant free  of  all  censure  in  the  matter  of  the  codicil,  Mr.  Tompkins' 
conduct  is  inevitably  in  the  same  category.  Either  all  or  none  are 
guilty  of  undue  inRuence  in  procuring  the  codicil.  If  one  is  guilty 
all  are. 

[15]  But  qtthe  irrespective  of  any  such  inference,  no  undue  influence 
by  any  one  soever  was  estaMi-^hed  in  any  way.  Undue  influence  is 
a  species  of  fraud.  Undue  influence  imports  coercion.  com])ulsion, 
and  an  overreaching  of  a  vicious  kind.  Now,  none  such  was  proved. 
The  surrogate  cannot  find  from  the  dubious  proofs  and  doubtful  cir- 
cumstances submitted  that  such  serious  offenses  against  the  law  were 
committed  on  testator.  Fraud  and  undue  influence  must  be  proved 
precisely,  or  inferentially  by  irresistible  inferences,  just  as  all  other 
serious  oftenscs  against  the  law  must  be  proved.  The  law  never  in- 
fers crime  or  delict  when  any  other  construction  is  possible.  See  the 
authorities  cited  by  the  surrogate  in  Matter  of  Campbell,  136  N.  Y. 
Sunp.  1089,  1104,  1105 :  and  see  Wilhclm  v.  Wood,  151  App.  Div.  42. 
135  N.  Y.  Supp.  930,  and  Voorhees  v.  Unger,  151  App.  Div.  35,  135 
N.  Y.  Supp.  113. 

Doubtless  the  testator's  change  of  testamentary  intentions  towards 
Mr.  Oscar  Egerton  Stevens  was  a  great  hardship  on  Mr.  Stevens.  A 
self-denying  man  of  a  different  type  from  that  which  testator  was 

proven  to  be  tn  this  cause,  one  of  less  luxurious  habit,  would  have  hus- 
banded his  resources  rather  than  be  obliged  to  disappoint  the  fair  ex- 
pectations of  a  yonni;  man  wlio  was  almost  in  loco  filii  to  him.  Such 
a  man  the  testator  was  not.    L*ut  with  these  considerations  the  surro- 
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gate  has  nothing  to  do.  The  duty  of  the  surrogate  is  both  narrow  and 
plain.  The  proofs  in  this  cause  show  the  codidl  propounded  was  the 
competent,  free,  and  unrestrained  act  of  a  capable  testator,  and  as  such 

it  is  entitled  to  probate  in  this  court 
Decree  accordingly, 

<78  mac  Rep.  502.) 

In  re  TAN  NEBS*  WILL^ 
(Snrrogate't  Oonrt;  New  York  Coonly.  Deeember  14  1S12.) 

1.  Wells  (|  288*) — ^Pbobatb— Oonner. 

Where  a  beneficiary  uiider  a  will  docs  not  contest  it,  and  is  willing  to 
take  under  it,  sbe  will  be  presumed  to  aBsent  to  its  probate,  it  tb»  mere 
oceciitkni  is  eetablisbed  by  the  proponent 

[Ed.  Note.—i  or  otber  eases,  aee  WUle,  Cent  Dig.  U  661»  6B2,  082,  e84: 

Dec.  Dig.  S  288*1 

2.  Wills  (iS  153,  155*) — raoBATs— Fsauo  and  Umduk  iMixuxncK. 

Ftaad  and  undue  Influence,  sutfldent  to  avoid  a  will,  are  distinct  tIcss, 
tboui^  proof  of  tbe  fraud  may  be  made  under  general  allegations  thereof. 
>  [Ed.  Note.— For  otber  cases,  see  Wills,  Cent  Dig.  |i  371,  375-^;  Dec 
Dig.  a  loii,  155.»J 

3.  Wills  (f  184*)— •Pbobatb— Evidbncb. 

In  probate  causes,  where  undue  Influence  and  actual  fraud  are  set  u|> 
agaiuiit  a  will,  uo  fact  tending  to  prove  sucti  fraud  is  irrelevant,  if  it 
bears  at  all  on  tbat  Issne.  and  tbe  Inquiry  sbould  be  glren  a  wide  range. 

[Ed.  Note;— For  Otber  cases,  see  Wills,  Cent  Dig.  H  408-414;  Dee.  Dig. 

§  104.*] 

4.  Wills  (ii  164,  166*)~Pbosatb— Unnns  Influbncb. 

Undue  Influoice,  wbldi  will  avoid  a  will,  may  be  establisbed  titber  by 

direct  or  circumstantial  evidence,  which  is  sometimes  termed  "presumi) 
tive  evidence";  but,  to  be  admissible,  circumstantial  evidence  must  be 
inconsistent  witb  any  otber  result  tban  tbe  undue  influence  cbarged. 
[Ed.  Note.— For  otber  cases,  see  Wills,  Cent  Dig.  ii  4€&-414»  421-487; 

Dec.  Dig.  ii  164,  1G6.»] 

5.  Wills  ({  155*) — Pbobatu— "Ukdub  Inflobkcb"— "Coebcion." 

**nndue  influenced'  is  unlawful  *'coaclon,"  wbicb  is  an  artiflcial  state, 
wherehy  the  testator  Is  deprived  of  bJs  free  will  by  fMnd  or  any  other  nn* 

law^f ul  means. 

[Ed.  Note.— For  dOm  cases,  see  Wills,  Cent  Dig.  if  375-381;  Dec  Dig. 
I  155.* 

For  other  deOnltions,  see  Words  and  Pbrases,  voL  2,  pp.  1241,  1242 ; 

vol.  8,  pp.  71C0-7172.J 

6.  Wills  (§  2*)— Pbobate— Sottbces  or  Dsonioif. 

The  modern  law  of  wills  livint?  founded  on  the  eivll  nnd  canon  law,  such 
law,  In  the  absence  of  niuderu  hiw,  is  authoritative  in  i)robate  courts. 
[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  i  2 ;  Dec  Dig.  §  2.*] 

T.  Wills  (§  166*) — ^Pbobate— UTfOTJE  Tufltjewce— Lttwact. 

In  a  proceeding  for  the  probate  of  a  will,  where  undue  Influence  and 
fraud  were  alleged,  it  is  not  necessary  to  prove  tbat  tbe  testator  was  at 
tbe  time  of  making  tbe  will  insane,  to  warrant  denial  of  probate. 

[Ed.  Note^— For  otber  cases,  see  Wills,  Cent  Dig.  ii  421-487;  Dee.  Dig. 

f  IGG.*] 

&  Wills  (1  163*) — Pbobate— Bubdbn  of  Pboof. 

Wblle,  in  proceedings  for  tbe  probate  of  a  will,  proof  by  the  proponent 
of  a  formal  compliance  with  the  statute  places  the  burden  of  proof  of 

•For  oUmt  easts  sm  suae  topic  a  imnona  In  Dso.  a  An.  Dlg&  HOT  to  dato,  *  Rsp'r  Xn4«MB 
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undae  Influence  upon  fbe  oontefltante,  tbe  ultimata  liurdfla  of  ptortng  there 

was  no  undue  influence  rests  upon  the  proponent 

[Ecu  Mote.— For  otlier  cases,  see  Wills,  Cent  Dig.  il  388-i02;  Dec  Dig. 

9.  Wnxs  (1 163*)— PBOBAn— Uhdub  IiminnroB— Bvzdbkoi. 

Undue  Influence,  wblle  suBoevtlble  of  pcoof  by  circumstantial  evidence, 

cannot  be  presumed. 

[Bd.  Note.— For  other  eaeee,  aee  Wllle,  Cent  Dig.  Sf  Dee.  Dig. 

§  163.*] 

10.  Wills  (§  104*)— Pbobate— Evidenck. 

Where  the  validity  of  a  will  executed  by  an  aged  testator  in  favor  of 
his  young  wife  only  a  few  montbe  after  marriage  was  attacked  for  undue 
influence  and  fraud,  and  It  was  urged  that  the  will  was  the  consumma- 
tion of  a  conspiracy  between  the  wife  and  others,  evidence  of  tlie  acts 
leading  up  to  the  marriage,  together  with  the  conduct  of  the  parties  there- 
after, is  admissible,  where  they  are  all  connected  with  the  execution  of  the 
subsequent  will,  although  the  mere  disparity  in  the  ages  of  the  two  spous- 
es alone  would  raise  no  presumption  of  an  unlawful  purpoee  on  the  part 
of  the  younger  spouse. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  If  403-414;  Dec  Dig. 

I  ie4.»i 

IL  Wills  (|  163*)— Validitt— Sbrxutt. 

While  (here  Is  no  presumption  of  testamentary  incapacity  by  reason  of 
the  advauced  age  of  a  testator,  yet.  when  his  senile  state  is  established, 
a  will  giving  all  of  his  property  to  his  wif«'  castH  the  hurden  upon  her  of 
showing  that  It  was  his  free  and  Independent  act 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  U  388-102;  Dec  Dig. 

12.  Wills  (J  164*)— Validity— Undue  Influencb— Evidence. 

A  sudden  change  of  testamentary  intention  without  adequate  explana- 
tion is  to  be  cousidored  in  determining  whether  a  will  is  the  product  of 
undue  Influence;  and  evidence  that  a  testator  made  slight  if  any,  provi- 
sion for  his  only  daughter,  giving  all  of  his  estate  to  his  third  wife,  who 
was  much  younger  than  himself.  Is  material  on  the  question  of  undue  in- 
fluence. 

[Kd.  Note.— JTor  other  cases,  see  Wills,  Gent  Dlf.  H  403^4;  Dec  Dig. 

13.  Depositiows  (I  95*)— Use  or  Depositions— Admissions. 

Where  the  deposition  of  the  proponent  of  a  will  is  talcen  before  trial, 
the  contestants  may  read  any  portion  of  it  they  desire,  and  omit  the  re- 
mainder ;  the  basis  of  the  ruling  being  on  the  ground  of  admissibility. 

[Ed.  Note.— For  other  casea,  see  D^iMsltlotts,  Cent  Dig.  H  2T7; 
Dec.  Dig.  §  95.*] 

14.  Witnesses  (§  265*) — Competenct— Effect  of  Takino  Deposition. 

That  the  proponent  of  a  will,  who  was  the  sole  beneficiary  thereunder, 
was  examined  by  deposition  before  trial,  and  parts  of  her  deposition  were 
read  in  evidence  by  the  contestants,  did  not  render  her  incompetent  as  a 
witness  In  her  own  behalf. 

IKii.  Note.— For  other  eases,  see  Wltneeses,  Cent  Dig.  i  906;  Dec  Dig. 

15.  Evidence  (|  121*) — Res  Gestjb. 

In  an  action  for  the  probate  of  a  will,  contested  on  tte  ground  of  fraud 

and  undue  influenco.  l.  ttcrs  received  by  the  sole  beneflciary,  the  testator's 
yonng  wife,  who  married  him  only  a  few  months  before  the  execution  of 
tbe  will,  showing  that  it  was  her  intention  to  marry  him  for  his  money, 
are  admissible  as  part  of  the  res  gesUe,  being  found  In  her  possession. 

[Eri  Note.— For  other  cases,  see  Evidence,  Gent  Dig.  U  303,  307-^338, 
1117.  1119:  Dec.  Dig.  §  121.*] 
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18.  Wnxa  (|  164*)— PaoBAn— Bvxdbnob— AoMnaDiUTT. 

In  a  proceeding  for  the  probate  of  a  will,  contested  on  the  ground  of 
fraud  and  undue  Influence,  evidence  of  a  decree  wMcb  fixed  Uxe  rlglits  of 
fhe  testator  in  the  property  disposed  of  is  admissible;  It  appearing  that 
the  sole  beneficiary,  who  was  the  testator's  young  wife,  was  ^•»»WAg  wltb 
the  decree  under  which  he  received  a  large  sum  of  money. 

[Ed.  Note^FAr  otber  easss,  see  WiUs»  Osnt.  Dig.  Si  Dea  PIg. 

|ie4.»3 

17.  WiLXS  (J  164*) — PbOBATE— EVIOENCE. 

In  a  proceeding  for  the  probate  of  a  will,  contested  on  the  ground  of 
imdQe  Influence,  conspiracy,  and  fraud,  the  question  wheU^er  tbe  attorney 
who  drew  It  was  familiar  with  the  claims  of  third  persons  upon  the  testa- 
tor, which  were  shown  by  a  Judgment,  is  material,  where  It  was  claimed 
tliat  tiM  attonsj  was  a  party  to  the  fraud  and  conspiracy. 

[Ed.  Note^Vor  ofber  cases,  see  WIUs,  Gent  Dig.  ||  4fl&-414s  Dea  Die 

18.  Ai'PEAL  jL2iD  Ebbob  (§  1050*) — Review— Habklsss  Ebbok— Evxosnck. 

In  a  proceeding  for  file  probate  9t  a  will,  oonteeted  on  tbe  ground  of 

fraud  and  undue  influence,  where  It  appeared  that  the  attorney  who  drew 
the  Instrument  was  the  attorney  of  record  In  an  action  against  the  tes> 
tator,  wboreln  It  was  shown  tbat  other  parsona  tlian  the  sole  benefldarj  * 
had  claims  upon  the  testator,  the  allowance  of  questions  as  to  whether 
he  was  familiar  with  these  facts  was  harmless,  as  such  knowledge  would 
be  imputed  to  him. 

[Ed.  Note.— For  other  cases,  SSO  Appeal  Sttd  BrrOT,  Cent  Dig.  U  4168- 

41«J0,  4HjO;  Dec.  Dig.  §  1050.*] 

18.  Wills  (S  106*)— Psobatk— U;<ous  Ihixukkcs. 

In  an  action  for  the  probate  <tf  a  wUl,  contested  on  the  gronnd  of  un- 
due influence,  evidence  held  insofficlNit  to  warrant  pcobate^  Showing  that 
it  was  not  the  will  of  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  Si  421-487;  Dec  Dig. 
1 16a*] 

201.  Wills  (|  100*) — ^Pbobaib— Buaosn  of  Fsoor. 

Where  the  will  of  a  very  aged  man  was  drafted  by  a  lawyer  resting 
under  obligations  to  the  family  as  well  as  the  sole  beneficiary,  who  was 
the  testator's  young  wife,  it  appearing  that  such  attorney  had  come  Into 
possession  of  securities  of  the  testator  of  great  value  and  was  paying  the 
Income  thereof  during  the  life  of  the  testator  to  the  brother  of  the  sole 
beneficiary,  who  was  in  no  way  entitled  to  such  income,  that  fact  excites 
suspicion,  and  proof,  other  than  the  testimony  of  such  attorney,  that  the 
will  was  the  voluntary  act  of  the  testator,  must  be  offered  by  the  pro- 
ponent 

[Ed.  Not«.—For  other  cases*  see  WUls,  Cent,  Dig.  ||  421-137;  Dec.  Dig. 
I  166.*] 

21.  Wuxs  (5  166*) — Execution— Evidence— Attestino  Witnesses. 

The  purpose  of  the  law  in  requiring  attesting  witnesses  to  a  will  Is 
primarily  for  the  security  of  the  testator  and  to  protect  him  afralust  force 
or  fraud  or  undue  influence;  and  hence,  where  the  attesting  witnesses 
are  not  disinterested  parties,  their  testiniony  is  of  little  weight 

[  Notsy— For  other  cases,  see  Wills,  Cent  Dig.  U  421-487;  Dec.  Dig 

22.  Wills  (|  72*) — YALxnixT— Anxmus  Txstandi. 

A  paper  Is  not  TSlid  as  a  will,  where  it  was  exeeated,  not  with  the  In- 
tention of  passing  any  property,  but  merely  as  a  sort  of  release  tO  support 
prior  executed  assignments  In  favor  of  the  sole  bencflciary. 

[Ed.  Note.»For  other  cases,  see  Wills,  Gent  Dig.  S  189;  Dec.  Dig.  { 
72.*1  
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23.  Wni-s  (§  ICC*) — Probate— Undue  Influence — EvinrvcE— SumciENCT. 

In  an  action  for  the  probate  of  a  will,  which  was  attucketl  on  the 
ground  of  fraud  and  undue  influence,  the  testimony  of  a  subscribing  wit' 
ncss  held  insutlieient  to  establish  the  validity  ot  tbe  instruxneiltv  by  allow- 
ing absence  of  fraud  and  undue  influence. 

[£d.  Note.— For  otlwr  etaes,  see  Wills,  Cent  Dig.  S|  421-437;  Dec.  I>ig. 

2iL  WiLLB  0  164*) — Probate— Undue  Influence— Evidence. 

Evidence  that  the  sole  beneficiary  under  a  will,  vpho  was  the  apod  tes- 
tator's young  wife,  procured  the  execution  of  a  writing,  attested  by  the 
draftsman  of  the  will  and  purporting  to  have  been  signed  by  the  testator, 
which  cast  doubts  on  the  legitimacy  of  the  testator's  only  daughter  and 
threatened  her  with  exposure  lu  case  the  validity  of  the  will  or  assiini- 
mrats  of  property  to  the  proponent  was  attacked,  is  admissible  as  an  im- 
plied admission  showing  that  the  will  was  not  the  voluntary  act  of  the 
testator;  it  appearing  that  the  recitals  in  the  writing  were  wholly  false 
and  without  fOondation. 

[Ed.  Note.— For  other  cesee,  Me  Wills,  Cent  Dls.  H  403-414;  Dec.  Dig. 

5  iCi.*] 

25.  Wills  (i  ieO*)—VAUDrrT— Ratification. 

Where  a  will  in  fiayor  of  his  young  wife  was  proenred  by  her  nndiie  In* 
flaence,  the  fact  that  the  asod  testator,  who  had  rrf\iously  assigned  to 
her  practically  all  of  his  property,  and  who,  beyond  receiving  the  income 
from  a  trust  estate,  which  he  tamed  oyer  to  her,  carried  on  no  business, 
Btatod  in  her  prcsoiu-e  that  the  Will  WES  his  f^  and  yoluntuy  act,  does 
not  amount  to  ratiticatinn. 

lEd.  Note.— For  other  cases,  see  Wilis,  Cent  Dig.  ||  372,  373 ;  Dec.  Di& 

|ieo.*j 

2a  WxiiU  (I  166*)— VALioirr— UivnTJB  Ihtldbnoi. 

When  acts  of  undue  Influence  are  proved,  declarations  of  the  testator 
are  competent  to  show  the  effect  of  such  acts  on  his  mind,  and  dispel  oi 
r^nt  any  claim  of  inqEWSition. 

[Ed.  Note.— For  other  cases,  see  WHls,  Cent  Dig.  U  4^^-420;  Bwe,  Dig. 

i  1G5.«] 

27.  Wills  (f  166*) — Probate— Admission. 

Under  Code  Civ.  Proc.  |  2G22,  the  surrogate  must  be  satisfied  of  the  gen- 
nineness  of  ft  will  and  the  mlldity  of  execution  before  it  Is  entitled  to 

prot>ate. 

LEd.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  U  421-137 ;  Dec.  Dig. 

f  iee.*i 

In  the  matter  of  the  probate  of  papers  propounded  as  the  last  will 
and  testament,  and  a  codicil  thereto,  of  Cornelius  H.  Van  Ness,  de- 
ceased, offered  by  Alice  Wood  Van  Ness,  in  which  Alice  Van  Ncss 
Parsons  and  others  appeared  as  contestants.   Probate  refused. 

William  B.  Aitken,  of  New  York  City  (Rastus  S.  Ransom,  of  New 
York  City,  of  counsel),  for  petitioner. 

Aj^ar.  Ely  &  Fulton,  of  New  York  City  (Charles  Blandy,  of  New 
York  City,  of  counsel,  and  Charles  Blandy,  Jr.»  on  the  brief),  for  Alice 

Van  Ncss  Parsons. 

Conrad  Milliken,  of  New  York  City,  for  Emma  Louise  Van  Ness 
Day. 

Martin,  Fraser  &  Speir,  of  New  York  City  (Wallace  Macfarlane, 

of  New  York  City,  of  counsel),  for  Harriet  B.  Morse  and  Marie  B. 
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H.  Pierce  et  al.,  and  for  Francis  B.  Chedsey,  surviving  executor  and 

trustee  of  the  will  of  Emma  T.ouise  Van  Ness. 

George  Y.  Webster,  of  Rochester,  for  Marj'  Campbell. 

Parker  V.  Lawrence,  of  New  York  City,  special  guardian,  for  Je- 
rome Campbell  and  George  H.  Campbell. 

FOWLBR,  S.  This  has  been  one  of  the  longest  contested  probatds 
ever  before  this  court  The  contest  has  been  so  close,  the  various 
points  of  law  "have  been  so  ably  arg;ued  by  counsel,  and  the  testimonial 
evidence  is  of  such  great  volume  as  to  require  a  somewhat  detailed 
opinion  from  the  surrogate. 

[  1  j  Cornellits  H.  Van  Ness,  the  alleged  testator,  when  a  very  old 
man,  made  the  papers  propounded  in  favor  of  his  third  wife,  now  here 
as  proponent.  Much,  if  not  all,  of  the  estate,  which  in  some  dvent  pur- 
ports to  pass  under  the  testamentary  scripts  in  question,  was  derived 
by  Mr.  Van  Ness  under  the  will  of  his  second  wife.  Probate  of  the 
several  papers  propounded  as  the  last  will  of  Mr.  Van  Ness  is  con- 
tested by  certain  beneficiaries  or  representatives  under  the  will  of  the 
second  Mrs.  Van  Ness,  and  also  by  the  only  daughter  of  testator's 
first  marriage,  now  Mrs.  Parsons.  The  daughter,  Mrs.  Parsons,  how- 
ever, confines  her  contest  to  the  paper  purporting  to  be  a  codicil,  and 
she  fails  actively  to  contest  the  will  itself,  but  in  an  extremely  cautious 
way,  as  she  states  at  the  bar  of  the  court,  that  she  regards  it  "as 
unjust."  This  statement  of  opinion  goes  for  nothing,  as  if  she  does 
not  contest  the  will,  and  is  willing  to  -take  under  it,  she  must  be  taken 
to  assent  to  its  probate  if  the  mere  factum  is  established  by  proponent. 
The  special  guardian,  likewise,  contests  the  codicil  only. 

The  fact  is  apparent  to  the  surrogate  that  this  disputed  will  in  reality 
relates  to  a  small  part,  if  any,  of  the  estate  enjoyed  by  the  late  Mr. 
Van  Ness  in  his  lifetime.  Before  he  made  the  testamentary  writings, 
now  brought  into  this  court  for  probate,  he  had  made  various  assign- 
ments of  his  property  to  his  third  wife,  which  are  now  the  subject 
of  controversy  elsewhere.  The  testamentary  papers  propounded  seem 
to  operate,  to  a  great  extent,  as  a  sort  of  further  assurance  to  the 
third  wife.  If  the  assignments  to  her  fail,  she  falls  back  on  the  will. 
If  the  will  fail,  she  resorts  to  the  assignments.  Thus  this  probate 
cause  is  only  an  incident  in  an  extensive  litigation,  or  litigations,  which 
ransack  the  whole  estate  enjoyed  by  the  late  Mr.  Van  Ness  in  his  life* 
time.  The  proceedings  in  this  court  are  a  mere  adjunct  to  more 
searching  proceedings  conducted  elsewhere.  A  contested  probate  of 
this  character  is  extremely  troublesome  in  this  court,  as  it  magnifies 
the  proofs  and  involves  more  than  the  extent  of  the  property  appar- 
ently passing  under  the  alleged  will  justifies. 

But  such  a  contest  has,  perhaps,  another  relation.  When  assign- 
ments of  all  a  man's  estate  are  in  fact  made  in  his  lifetime,  his  will, 
if  it  purports  to  convey  the  same  estate,  nuust  operate,  in  respect  of 
that  estate,  passing  under  the  assignments,  as  a  mere  furtlier  assur- 
ance. In  any  other  aspect  the  will  reflects  somewhat  on  the  validity 
of  the  earlier  transfers,  but  possibly  to  no  greater  extent  than  the 
earlier  transfers  reflect  on  the  validity  of  such  a'  will,  which  also 
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incidentally  violates  the  trite  maxtm  ''nemo  dat  qui  non  lia]>et'* 

The  assigrnments  being  valid,  there  is  no  necessity  for  a  will  in  Sttdl 
a  case.  But  here,  I  am  informed  that  there  is  some  small  estate,  out- 
side of  the  property  passing  under  the  assignments,  which  is  operated 
on  by  the  will,  if  valid.  If  this  is  so,  the  smallness  of  the  estate  con- 
vepred  by  this  will  offers  a  poor  justification  for  the  magnitude  of 
this  contest  in  this  court  But  I  will  not,  on  that  account,  shrink  from 
the  fullest  consideration  of  this  cause,  which  is  most  involved,  by  rea- 
son of  the  inconsistent  positions  of  the  different  contestants ;  one 
charging  actual  overt  conspiracy,  and  the  others  only  that  conspiracy 
which  is  always  involved  in  a  charge  of  undue  influence  exerted  by 
more  than  one  person. 

Cornelius  H.  Van  Ness  was  bom  in  this  state  February  14,  1819. 
In  1845  he  married  in  this  state  the  daughter  of  his  employer.  The 
lady's  name  was  Deborah  Bradt,  She  is  still  alive,  in  the  ninetieth 
year  of  her  age.  By  this  marriage  Mr.  Van  Ness  had  one  child,  now 
Mrs.  Parsons,  one  of  the  contestants  of  the  codicil  here  offered  for 
probate.  During  this  first  marriage  Mr.  Van  Ness  is  shown  to  have 
had  a  somewhat  varied  business  career,  at  first  being  employed  in 
the  Brie  Ouial  freight  office,  and  afterwards  with  various  transporta- 
tion offices.  He  appears  not  to  have  shown  extraordinary  talent  or 
power  of  accumulation.  His  own  estate,  if  anything,  was  always 
small.  On  August  21,  1867,  Mr.  Van  Ness  was  divorced  by  a  decree 
of  a  competent  court  of  this  state  from  the  wife  of  his  youth,  Deborah, 
for  his  own  grave  ddinquency.  The  decree  establishes  that  his  own 
property  was  then  very  small.  . 

In  1875  Mr.  Van  Ness  married  Mrs.  Emma  Louise  Burr  Wright. 
There  was  some  offer  or  attempt  to  prove  that  Mr.  Van  Ness  courted 
this  lady  while  she  was  the  wife  of  another;  but  the  surrogate  ex- 
cluded this  as  too  remote  and  not  relevant  or  fair  to  the  dead  woman 
in  question.  This  lady's  relatives  and  representatives  are  now  here 
contesting  on  various  grounds  the  probate  in  this  cause.  It  seems  Em- 
ma Louise  Van  Ness  was  the  heiress  to  a  very  large  paternal  estate, 
of  which  she  shortly  after  her  marriage  to  Mr.  Van  Ness,  became 
seised  and  possessed  in  her  own  right.  For  23  years  Mr.  Van  Ness 
lived  apparently  happily  with  this  second  wife,  Emma  Louise,  lastly,  on 
an  estate  purchased  by  her  at  Cornwall,  in  the  county  of  Orange  and 
state  of  New  York.  In  1898  the  second  Mrs.  Van  Ness  died,  and 
her  property  passed  by  her  will  to  Mr.  Van  Ness,  under  conditions 
and  circumstances  which  will,  of  necessity,  be  the  subject  of  considera- 
tion in  this  cause. 

In  the  eighty-second  year  of  his  age  Mr.  Van  Ness,  then  being  pos- 
sessed of  an  a|)parently  large  property,  contracted  his  third  marriage. 
This  time  he  iiitrmiarried  with  a  very  young  woman,  by  name  Alice 
Wood.  This  third  marriage  took  place  under  circumstances  and  condi- 
tions shown  in  great  detail  in  the  testimonial  evidence  offered  on  the 
part  of  the  contestants.  The  third  marriage  ceremony  was  twice  per- 
formed, once  in  New  York  City  on  February  21,  1900,  and  again  in 
New  Jersey  on  May  11,  1900.  It  is  the  widow  of  this  third  marriage 
who  now  stands  here  as  the  proponent  of  the  papers  purporting  to 
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•be  the  last  will  and  codicil  thereto  of  Cornelius  H.  Van  Ness.  The 
will  offered  for  probate  bears  date  June  24,  1901,  and  the  codicil  Jan- 
uar>'  24,  1902,  and  both  writings  purport  to  have  been  executed  on 

•their  respective  dates. 

[2j  The  opposition  of  the  contestants  to  the  probate  sought  rests 
•mainly  upon  charges  of  fraud  and  undue  influence  exercised  over  the 
testamentary  mind  of  Mr.  Van  Ness  by  the  proponent  and  others  un- 
known. Absolute  incapacity  to  make  any  will  upon  the  part  of  Mr. 
Van  Ness  is  not  precisely  claimed  by  contestants.  In  fact,  such  a 
contention  is  openly  disavowed,  both  in  the  record  and  in  the  briefs 
of  counsel,  as  well  as  at  the  bar  of  this  court  Undue  influence  of  the 
|>roponent  over  a  senile  and  weakened  mind  is  claimed,  inter  alia.  It 
4S  true  that  fraud  generally  is  aUo  charged  to  have,  been  practiced 
by  proponent  and  others  unknown  on  the  said  Cornelius  H.  Van 
Ness  in  respect  of  the  papers  propounded.  But  the  charge  of  fraud, 
■other  than  that  involved  in  a  charge  of  undue  influence,  is  not  spe- 
-cifically  alleged  by  contestants  in  their  formal  objections  to  the  pro- 
bate. This  is  unfortunate,  for  fraud  and  undue  influence  are  in  turn 
distinct  and  not  distinct  offenses.  Under  the  new  rules  of  the  English 
Court  of  Probate,  since  1875,  fraud,  other  than  that  involved  in  undue 
influence,  is  the  subject  of  a  special  plea,  and  if  undue  iniluence  alone 
is  charged  the  question  of  coercion  only  is  raised.  Parfitt  v.  Lawless, 
2  P.  ft  D.  462, 470, 471. 

In  this  cause  before  me  both  fraud  and  undue  influence  are  charged 
separately.  The  fraud  is,  however,  charged  generally  and  not  spe- 
cifically. It  may  be  only  a  concomitant  of  the  undue  influence  charged. 
It  may  be  that  it  is  some  independent  fraud.  As  the  pleadings  stand, 
if  any  other  fraud,  besides  undue  influence,  is  discoverable  in  the 
proofs,  the  contestants  are  entitled  to  the  benefit  of  such  evidence 
under  the  g'encral  alle<:,'ations  and  somewhat  looser  practice  that  still 
prevail  in  this  jurisdiction.  Such  practice  has  long  prevailed  in  this 
court  That  it  is  possible,  even  under  the  present  practice,  to  cause 
pleas  of  undue  influence  to  be  separated  from  pleas  of  fraud  in  pro- 
bate causes,  and  to  require  allegations  of  fraud  to  be  more  specific 
than  they  are  in  this  cause,  the  surrogate  entertains  little  doubt.  One 
object  of  written  pleadings  is  to  give  notice  to  the  adversary  concern- 
ing what  he  must  meet.  I  certainly  should  feel  inclined,  in  the  interest 
of  justice  and  precision,  to  encourage  an  attempt  to  make  pleadings 
here  more  precise.  In  this  cause  I  have  been  embarrassed  by  not 
knowing  to  what  issue  the  proofs  offered  might  be  intended  to  apply. 

[3]  In  probate  causes,  alleging  undue  influence  alone,  the  proofs 
naturally  take  a  wide  range  (Matter  of  Woodward,  167  N.  Y.  28,  31, 
60  N.  E.  233)  and  where  actual  fraud  is  charged  in  addition,  no 
fact  tending  to  prove  such  fraud  is  irrelevant  if  it  bears  at  all  on  the 
issue  of  fraud  ("Matter  of  Gannon,  73  Misc.  Rep.  327,  132  N.  Y. 
Supp.  712).  Thus  it  is  that  in  this  cause  the  proofs  extend  over  a 
long  period  of  time  and  are  extremely  various. 

[4]  Undue  influence,  like  other  offenses  against  the  law,  may  be 
proved  directly  by  sworn  witnesses  of  it,  or  indirectly  by  established 
circumstances  whicfa  permit  no  other  inference  than  the  undue  influ- 
ence cfaaiiged.   Circumstantial  evidence  is  sometunes  termed  "pre- 
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sumptive  evidence."  Like  presumptive  evidence,  it  is  open  to  many 
infinnities.  If  the  circumstances  or  evidentiary  facts  sought  to  oe 
proved  on  an  issue  of  undue  influence  are  consistent  with  any  other 
result  than  the  undue  influence  charged,  they  are  not  evidential,  and 
they  should  be  excluded,  at  least  from  the  tinal  consideration.  Evi- 
dentiary facts  of  a  drcumstantial  nature  are,  however,  so  subtle,  being 
either  moral  indications  or  indications  only  generally  inculpatory,  that 
it  is  often  impossible  for  the  trial  judge  to  determine  until  the  close 
of  the  case  precisely  what  bearing  the  proofs  offered  really  have,  ami 
whether  or  not  they  are  of  legal  consequence.  It  is  for  this  reason 
that  in  a  case  of  this  character  the  real  excluding  function  of  the 
judge  has  to  be  reserved  for  the  judgment,  when  the  circumstances 
relied  on  are  to  be  finally  weighed  and  valued.  In  a  case  before  a 
judge  without  a  jury,  this  course  is  practicable  and  does  not  detract 
from  precision.  The  surrogate  has  been  at  some  pains  to  indicate 
the  legal  evaluations  of  circumstantial  proofs,  because  it  is  by  the  tests 
indicated  that  the  complicated  and  extended  evidence  adduced  in  this 
cause  must  be  weighed. 

[5]  Undue  influence  has  been  so  often  defined  by  courts  of  au- 
thority that  it  is  superfluous  for  us  a^ain  to  enter  at  large  upon  such 
a  refined  and  settled  discussion.  But  in  respect  of  the  principle 
which  ought  to  control  this  adjudication  it  may  be  announced,  in 
brief,  that  undue  influence  in  law  always  imports  coercion  in  and 
about  the  will  itself.  In  re  Campbell's  WiU,  136  N.  Y.  Supp.  1104. 
1105.  Without  such  moral  or  actual  coercion  there  is  no  undue 
influence  in  law.  Wingrove  v.  Wingrove,  11  V.  D.  82;  Williams  v. 
Gaude,  1  Hagg.  581.  And  see  Lord  Campbell  in  Doyce  v.  Rossbor- 
ough,  6  Ho.  L.  C^s.  48.  There  is  a  lawful  or  legitimate  exercise 
of  influence,  and  an  unlawful  exercise  of  influence,  and  the  latter 
is  "undue  influence."  Gardiner  v.  Gardiner.  34  N.  Y.  162.  A  recog- 
nized or  lawful  influence  may  be  exercised  by  the  m')st  abandoned 
person,  such  as  a  harlot  or  a  gamester,  into  whose  hands  a  testator 
may  have  fallen.  It  is  not  the  character  of  the  person  exercising  the 
influence  which  is  a  controlling  circumstance  in  cases  of  this  kind, 
but  the  nature  and  the  manner  of  the  influence  itself.  As  well  said 
in  Wingrove  v.  TOngrove,  there  is  no  subject  in  which  "there  is  a 
greater  misapprehension"  than  undue  influence  in  law.  These  dis- 
criminating utterances  of  foreign  common-law  judges  are  constantly 
recognized  and  emphasized  in  our  own  jurisdiction.  Gardiner  v. 
Gardiner,  34  N.  Y.  163;  Brick  v.  Brick.  66  N.  Y.  149;  Seguine  v. 
Segnine,  *42  N.  Y.  669;  Matter  of  Will  ol  Martin,  98  N.  Y.  196; 
Smith  v.  Keller,  205  N.  Y.  44,  98  N.  E.  214. 

But  the  definition  of  undue  influence  just  noticed  is  obviously  in- 
complete. What  in  law  is  coercion,  or,  as  it  is  sometimes  diesignated, 
"moral  coercion"?  To  define  coercion  is  really  the  crux  of  the  ac- 
cepted deflnition  of  undue  influence.  It  has  been  said  that  it  is  im- 
possible to  define  or  prescribe  undue  influence  with  precision,  and  that 
it  depends  on  the  facts  of  each  case.  Rollwai^en  v.  Rollwagen,  63 
N.  Y.  519.  This  can  only  mean  that  the  law  in  this  regard  proceeds 
by  negation ;  it  defines  what  is  not  undue  influence,  not  what  is  undue 
influence.   Some  day  surely  the  negative  category  will  be  complete^ 


Digitized  by  Google 


Sur.  Ct) 


IN  SB  VAN  NB88'  WILL 


498 


an<]  an  accurate  legal  definition  made  possible.  Fortunately  mean- 
while we  are  not  left  with  so  unsatisfactory  a  working  rule.  The  coer- 
cion of  the  definition  may  be  defined  with  tolerable  precision. 

Coercion  is  an  artificial  state  whereby  a  testator  is  deprived  of  hi? 
free  will.  This  deprivation  may  result  from  fear,  constraint,  force, 
or  fraud,  or  any  other  unlawful  inducing  cause,  produced  by  some 
one,  not  the  testator  himself,  for  the  purpose  and  with  the  iiitentton 
of  procuring  from  testator  a  last  will  and  testament  of  testator  which 
shall  not  in  fact  be  the  true  expression  of  testator's  own  testamentary 
mind  or  intention.  Tn  such  instances  testator  is  deprived  of  animus 
testandi,  which  the  law  requires  for  a  valid  act  of  testamentation. 
A  will  so  coerced  does  not  speak  the  te.stator's  own  mind  or  intention 
in  law,  and  is  consequently  void.  A  testator  subject  to  undue  influ- 
ence has  not,  in  other  words,  in  law,  ''testamenti  factio,"  or  testamen- 
tary capacity.  The  law  still  prevailing  here  on  this  [)oint  is  of  very 
ancient  origin,  and  it  remains  much  what  it  always  has  been,  and 
ever  will  be.  1  Redfield  on  Wills,  513;  Swinburne  on  Wills,  pt.  7. 
§  2 ;  Kindleside  v.  Harrison,  2  Phill.  551,  552;  2  Troplong,  Des.  Tes- 
taments, eS;  C.  I.  2, 1 ;  C.  6,  34,  I. 

It  is  obvious  that  "coercion,"  as  used  in  the  sense  indicated  or  in 
the  definition  of  undue  influence,  need  not  be  induced  by  actual  or 
physical  force.  It  may  be  the  result  of  any  wronQ:ful  means  which 
produces  moral  restraint  and  consequent  want  of  free  will.  Such 
means  in  law  constitute  the  moral  coercion  of  the  definition.  In  the 
year  1564,  in  Hacker  v.  Newborn,  Style,  427,  Chief  Justice  Roll  said : 

"If  a  man  make  his  will  In  slcknes.s  by  the  overlmportuning  of  another  to 
the  end  that  he  may  be  quiet,  this  abaU  be  said  to  be  a  will  made  by  con* 
straint  and  shall  not  be  a  good  will." 

This  case  is  cited  with  approval  by  the  chancellor  in  Clark  v. 
Fisher,  1  Paige,  177,  19  Am.  Dec.  402.  But  the  importunily  Chief 
Justice  Roll  speaks  of  must  be  irresistible  and  such  as  to  render  the 
act  no  longer  the  act  of  the  deceased,  Kindleside  v.  Harrison,  2  Phill. 
551 ;  1  Ecc.  Rep.  336 ;  Constable  v.  Tufnell,  4  Hagg.  485 ;  C,  6,  34, 1. 

[I]  I  have  cited  the  Roman  law  as  still  of  some  indirect  influence 
on  probate  law  and  the  law  of  wills,  and  in  so  doing  I  am  justified  by 
precedent.  In  this  court  the  authorized  citations  of  rules  of  law 
differ  from  those  employed  in  the  other  courts  of  this  state.  The 
testamentary  law,  administered  in  this  court,  stands  on  its  own  inde- 
pendent foundations,  and  it  has  a  lonjg  history,  too  little  understood. 
The  genesis  of  the  English  and  American  will  was  peculiarly  Roman, 
and  in  every  country  where  wills  exist  Roman  law  affecting  them  re- 
mains potentially,  even  if  not  expressly,  adopted.  Kelke,  Roman  Law, 
101.  It  has  been  said  with  accuracy  that  the  entire  conception  of  a 
will  in  English  law  was  derived  from  Roman  law,  and  to  understand 
the  history  of  the  English  law  of  wills  it  is  necessary  constantly  to 
refer  to  the  great  system  of  jurisprudence  from  which  English  law 
derived  that  conception.    Strahan,  Law  of  Wills,  p.  4. 

The  testamentary  law  of  England  became  in  time,  however,  only 
indirectly  Roman  or  civil  law,  and  to  understand  the  law  administered 
in  this  oourt  in  probate  causes  an  aoqtiaintance  with  the  bistoiy  of 
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English  ecclesiastical  courts  and  procedure  is  also  essential.  Markby* 
Elements  of  Uw,  §§  560-583;  Jenk's  Hist.  Eng.  Law,  195.  It 
must  be  remembered  that  the  English  ecclesiastical  courts  were  courts 
of  the  civilians,  and  through  them  we  derive  much  of  our  present 
law  of  wills.  It  was  for  the  reasons  indicated  that  civil  law  is  counted 
one  of  the  recognized  constituents  of  the  law  of  England.  Coke 
Utt.  lib.  The  mfluence  of  Roman  or  civil  law,  as  also  the  canon 
law  in  parts,  is  necessarily  to  be  recognized  in  probate  jurisdictions. 
Geldart's  Elements  of  English  Law,  6^.  When  the  Constitution  of 
this  state  adopted  the  former  law  in  force  in  New  York,  the  civil 
and  canon  law,  then  recognized  in  the  ecclesiastical  courts  of  England 
and  the  Prerogative  Courts  of  New  York,  became  a  part  of  the  fun- 
damental law  of  this  state,  aiid  so  it  continues  in  this  court,  in  the 
absence  of  more  direct  authority  to  the  contrary,  to  prescribe  the 
ratio  decidendi  for  probate  cases  not  otherwise  provided  for  by  statute 
or  domestic  adjudications  of  authority.  Goodrich  v.  Pendleton,  4 
Johns.  Ch.  558;  Foster  v.  Wilber,  1  Paige,  540;  Public  Adminis- 
trator v.  Watts,  1  Paige,  347,  356;  Brinckelrhoof  v.  Remsen,  8  Paige, 
488;  Betts  v.  Jackson,  6  Wehd.  173,  183;  Bogardus  v.  Oarke,  1 
Edw.  Ch.  266;  Introduction  to  1  Bradf.  Sur.;  Vanderheyden  v. 
Reid,  Ilopk.  Ch.  408,  411 ;  Id.,  5  Cow.  720,  728;  Hunt  v.  Johnson,  \9 
N.  Y.  294:  Robins  v.  Coryell,  27  Barb.  556;  Kirkland's  Treatise 
on  N.  Y.  Surrogates'  Courts  (A.  D.  1830)  c.  1. 

Pew  of  the  principles  administered  in  this  court,  on  the  probate  side, 
are  either  new  or  original,  and  to  understand  thoroughly  those  in 
force  it  is  often  highly  essential  to  resort  to  the  fons  or  origo  of  the 
entire  system.  Of  course,  by  incorporation  in  modern  decisions  the 
old  canon  may  be  superseded  as  the  most  direct  authority;  but  the 
old  canon  is  never  unauthentic  or  destitute  of  all  weight  or  force. 
There  is  still  no  reason  why  in  this  court  the  original  law  should  not 
be  cited  at  all  times  to  illustrate  or  vivify  any  derivative  principle. 
It  was  the  original  of  this  court  which  gave  to  the  common  law 
itself  a  higher  tone  and  character.  The  jurisdiction  of  this  court,  in 
origin,  is  of  great  antiquity,  irrespective  of  its  superadded  and  now 
extensive  powers  as  an  original  court  of  construction  of  wills  of 
both  real  and  personal  property.  The  surrogate  is  induced  to  make 
the  foregoing  observations,  not  only  because  they  justify  his  citations, 
but  because  they  have  an  exact  relation  to  what  he  conceives  to  b© 
a  better  application  of  the  commonest  principles  continually  applied 
in  this  court.  Yet  he  is  quite  consciotfe  that  such  incursions  into  the 
past  require  much  deliberation  at  all  times,  as  the  origins  of  law  aro 
not  to  be  mistaken  for  the  law  itself.  The  application  of  law  is  not 
to  be  left  to  the  idiosyncracies  of  a  judge,  or  to  the  results  of  his  owd 
researches. 

[71  It  is  not  necessary  for  contestants  in  this  cause  to  prove  Mr. 
Van  Ness  insane.  It  has  never  been  doubted,  since  Lord  Huxiwidce 
said  in  Lord  Donegal's  Case,  2  Ves.  Sr.,  408,  that  fraud  and  imposi- 
tion upon  a  man  of  weak  mind  (which  include  imdue  influence)  might 
be  sufficient  to  set  aside  his  will,  although  his  weakness  was  not  suffi- 
cient ground  for  a  commission  of  lunacy.  RoUwagen  v.  Rollwagen, 
63  N.      519;  In  re  CampbeU's  Will,  136  N.  Y.  Supp.  11(H.  Aft 
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stated  before,  contestants  rest  in  this  cause  largely  on  a  charge  of 
undue  influence  exerted  by  Alice  Wood,  the  third  Mrs.  Van  Ness, 
and  now  the  proponent  in  this  cause,  as  the  widow  of  the  deceased. 
Fraud  also  is  distinctly  alleged. 

It  has  been  said  by  the  hip^est  court  of  this  state  that  "undue 
influence  is  not  often  the  subject  of  direct  proof.  It  can  be  shown 
by  all  the  facts  and  circumstances  surrounding  the  testator  *  *  ♦  " 
Rollwagen  v.  RoUwagen,  63  N.  Y.  519;  Children's  Aid  Society  v.  Lov- 
eridge,  70  N.  Y.  395;  Matter  of  Sandberg^/S  Misc.  Rep.  38,  44, 
134  N.  Y.  Supp.  869.  Certainly,  when  undue  influence  is  charged 
and  maintained  by  evidence  of  circumstances  only,  the  courts  are 
extremely  liberal  in  regard  to  the  circumstances  considered  evidential 
on  this  issue.  Delafield  v.  Parish,  25  N.  Y.  95 ;  Rollwagen  v.  RoU- 
wagen, 63  N.  Y.  504,  519;  Children's  Aid  Society  v.  Loveridge, 
70  X.  Y.  387,  395 ;  In  re  Campbell's  Will,  136  N.  Y.  Supp:  1086, 
1104. 

[I]  Having  bridly  surveyed  what  is  conceived  to  be  the  accepted 

law  of  this  case  in  order  that  the  evidence  may  be  weighed  with 
more  precision,  the  surrogate  takes  leave  to  remark  that  there  are 
some  points  which  should  not  be  overlooked.  After  proponent  sliows 
a  formal  compliance  nvith  the  Statute  of  Wills,  thd  buraen  of  going 
forward  and  making  out  proof  of  undue  influence  lies  with  contest- 
ants. Boyse  v.  Rossborough,  6  Ho.  L.  Cas.  51 ;  Matter  of  Will  of 
Martin,  98  N.  Y.  196 ;  Matter  of  Bolles,  37  Misc.  Rep.  567,  75  N.  Y. 
Supp.  1062;  Matter  of  Nelson,  97  App.  Div.  217,  89  N.  Y.  Supp. 
865;  Matter  of  Klinzner,  71  Misc.  Rep.  638,  130  N.  Y.  Supp.  1059. 
But  where  the  ultimate  burden  of  proof  on  the  whole  issues  raised 
by  the  frfeadings  lies  in  a  probate  cause  is  another  matter.  Matter 
of  Monnev,  73  Misc.  Rep.  323,  132  N.  Y.  Supp.  705;  Matter  of 
Klinzner,  71  Misc.  Rep.  638.  130  N.  Y.  Supp.  1059;  In  re  Campbell's 
Will,  136  N.  Y.  Supp.  1102.  There  can  be  no  doubt  that  it  rests  on 
proponent. 

[9]  Undue  influence,  while  it  may  be  proved  indirectly  by  circiun- 

stantial  evidence,  cannot  be  presumed ;  it  must  be  proved  with  preci- 
sion. Boyse  v.  Rossborough,  6  Ho.  L.  Cas.  49;  Cudney  v.  Cudncy, 
68  N.  Y.  148;  Loder  v.  Whelpley,  111  N.  Y.  250,  18  N.  E.  874; 
Matter  of  Richardson,  137  App.  Div.  103,  122  N.  Y.  Supp.  83;  In 
re  Campbdl's  Will,  136  N.  Y.  Supp.  1104.  This  rule  is  as  old  as 
Ulpian,  "Dolum  ex  indiciis  perspicuis  probari  convenit,"  and  it  is 
a  part  of  the  testamentary  law  of  every  nation  where  wills  are  al- 
lowed. Pothier,  Pand.  tit.  1,  p.  125,  No.  10;  2  Troplong,  Des  TesU- 
ments,  64. 

What  do  these  rules,  recognized  in  all  probate  courts,  mean,  ex- 
cept that  strained  inferences  and  arbitrary  assumptions  are  not  to 
be  indulged  in  on  an  issue  of  this  kind  ?  The  evidence  must  be  cogent 
and  permit  no  other  inference  than  undue  influence.  The  danger  of 
all  circumstantial  evidence  is  that  some  pride  of  intellectual  ingenuity 
or  some  irrelevant  guesses  and  unauthorized  assumptions  may  be  suf- 
fered to  hridgt  chasms  of  missing  proofs.  Circumstantial  proofs 
must  be  irrefragable  and  they  must  irresistibly  point  with  moral  cer- 
tainty to  the  factum  probandum.   If  the  circumstances  relied  on  in 
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this  cause  are  consistent  with  any  other  hypothesis,  they  are  not  proof 
of  undue  inllucnce.  People  v.  Razczicz,  206  N.  Y.  249,  269,  99  N. 
E.  557.  Although  the  court  can  never  presume  fraud  or  undue  influ- 
ence, it  may  reejuire  of  proponent,  in  a  proper  case,  very  strong 
proofs  of  intention  in  order  that  probate  may  be  granted.  Morti- 
mer on  Probate  Law,  80;  BilUng^iurst  v.  Vickers,  1  Phill.  187,  194; 
1  Ecc.  Rep.  70.  This  is  a  very  important  principle  of  probate  law  for 
our  consideration  in  this  particular  cause,  founded  largely  on  circum- 
stantial evidence  of  an  overreaching  of  a  niiscliicvous  kind. 

[10]  This  brings  us  to  the  gener^  consideration  of  the  first  point 
of  difficulty  in  this  cause.  I  refer  to  tiie  circumstances  proved  in  rela- 
tion to  the  third  marriage  of  testator,  or  that  to  Alice  Wood.  Much 
time  was  consumed  on  this  branch  of  the  trial.  The  circumstances  in 
and  about  the  marriage  of  Mr.  Van  Ness  to  Alice  Wood  are  greatly 
relied  on  by  contestants  to  prove  undue  influence  on  her  part  in  and 
about  the  subsequent  procurement  of  the  papers  propotmded  in  this 
cause.  It  is  claimed  by  oontestants,  in  substance,  that  a  young  stranger 
enticed  an  old  and  amorous  man,  in  hi?  dota{::e.  into  matrimony  for 
her  own  ulterior  ends,  and  that  she  accomplished  these  ends  by  undue 
influence,  circumvention  and  artitice.  From  the  facts  surrounding  her 
marriage,  I  am  asked  to  infer  undue  influence  in  subsequent  acts  and 
events.  The  first  question  of  law  for  me  in  my  own  mind  is  whether 
the  circumstances  in  and  about  her  act  of  marriage  ought  to  be  assumed 
to  be  connected  with  subsequent  circumstances  of  a  different  nature 
lending  to  prove  undue  influence  in  and  about  a  later  will  made  in  the 
favor  of  the  young  woman  by  her  husband.  To  inquire  into  the  mo- 
tive which  induces  any  status  of  marriage  is  to  me  abhorrent,  and  I 
think,  as  a  general  rule,  it  is  contrary  to  public  policy.  To  my  mind 
all  prior  acts,  conduct,  and  negotiations  of  the  intending  spouses  in  and 
about  an  act  of  marriage  arc  to  be  rc^^^arded  as  merged  in  their  sub- 
sequent marriage,  if  it  is  a  marriage  dc  jure,  or  one  recognized  as  a 
marriage  in  fact  and  in  law.  If  there  is  not  suifident  fraud  or  in- 
capacity about  such  circumstances  to  induce  the  active  interference  of 
a  court  of  equity,  either  to  set  aside  the  marriage  or  to  secure  the  prop- 
erty of  the  ollcndcd  spouse  to  his  or  her  own  uses,  no  other  court 
ought,  in  my  judgment,  to  question  the  motive  of  the  act  of  marriage 
itself. 

I  should  be  of  the  opinion  ordinarily  that  an  aUegation  of  undue  in- 
fluence in  such  a  case  in  a  probate  court  must  be  conflned  to  strict  proof 

of  circumstances  in  and  about  the  will  itself,  and  that,  a  status  of  mar- 
riage being  an  accomplished  fact,  the  spouses  of  an  immoral  marriage 
are  in  the  same  relation  towards  each  other  as  any  other  spouses  in  so 
far  as  the  property  of  either  is  concerned.*  It  is  noticeable  that  it  has 
been  often  held  that  the  successors  to  the  ecclesiastical  courts,  retain- 
ing jurisdiction  of  the  marriage  relation,  have  no  power  tO  pronounce 
a  decree  of  nullity  because  of  fraud  in  the  inducement  of  marriage. 
There  certainly  may  be  frauds  in  inducements  of  marriage  which  end 
tlicre  and  have  no  subsequent  relation  to  a  charge  of  subsequent  undue 
influence  of  either  spouse  over  the  other.  But,  on  the  other  hand,  such 
frauds  in  the  marriage  inducement  may  under  some  circumstances  be 
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actually  connected  with  the  subsequent  undue  influence  of  one  of  the 

spouses.   Kach  case  depends  on  its  own  circumstances. 

There  is  authority,  both  English  and  American,  to  tlie  effect  that 
extraordinary  circumstances  in  and  about  a  prior  marriage  may  be 
considered  on  an  allegation  of  undue  influence  in  the  subs^uent  pro- 
curement of  a  will  from  one  spouse  in  favor  of  the  Other.  In  Clark 
V.  Fisher,  1  Paige,  171,  19  Am.  Dec.  402,  the  marriage  was  regarded 
as  a  circumstance  of  the  unlawful  performances  consummated  by 
a  will.  In  the  well  known  case  on  the  will  of  Rollwagei\  (RoH- 
wagen  v.  RoUwagen,  83  N.  Y.  508)  the  Court  of  Appeals  went 
very  far  I  venture  to  think.  They  appear  to  sanction  an  inference  from 
discrepancy  in  age»  taking  into  account  the  ill  health  of  the  man  and  tiie 
]:>overty  of  the  woman,  that  their  marriage  was  not  therefore  "a  mar- 
riage of  atlection,"  and  that  such  a  woman  "could  have  no  motive 
to  marry  a  helpless  and  broken-down  man  except  his  wealth."  From 
that  decision  1  would,  perhaps,  be  justified  in  drawing  a  similar  in- 
ference here,  but  I  will  not.  In  Hoffman  v.  Hoffman,  192  Mass.  416, 
78  X,  E.  492,  all  the  facts  in  and  about  the  marriage  of  an  elderly  man 
to  a  youi\i,'er  woman  were  allowed  to  be  proven  on  an  issue  of  undue' 
intluence  m  her  subsequent  procurement  of  his  will  in  her  favor.  In 
the  case  of  Marshall  v.  Tyrrell,  2  Hagg.  84,  4  Ecc.  33,  42,  43,  Sir  John 
Xicholl,  a  renowned  judge  in  testamentary  causes,  went  very  far  in 
inferring  improper  motives  on  the  part  of  an  elderly  husband  to  get 
possessinn,  through  a  will,  of  his  elderly  wife's  separate  property.  Sir 
John  even  criticises  letters  from  him  of  apparent  affection  as  incon- 
sistent with  the  age  of  the  parties,  and  from  that  fact  alone  he  in- 
fers that  tile  letters  of  the  husband  have  more  the  appearance  of  being 
written  with  a  view  to  "wheedling  the  wife  out  of  her  estate.'!  To  my 
mind.  Sir  John  Nicholl  went  too  far  in  hi-  utterances  and  conclusions 
in  that  cause.  He  should  have  drawn  no  inference  of  the  kind  stated, 
if  another  was  even  possible.  Yet  ^Marshall  v.  Tyrrell  is  a  leading  case 
in  probate  courts. 

These  are  very  exalted  utterances  of  authority  which  I  have  just  in- 
stanced, and  to  some  proper  extent  they  are  those  to  which  the  sur- 
rogate may  be  bound  to  defer  in  this  cause.  But,  nevertheless,  I  ven- 
ture to  think  for  myself  that  some  of  such  inferences  are  not  wholly 
legitimate  in  application  by  the  stricter  principles  of  the  law  governing 
circumstantial  evidence.  A  mere  discrepancy,  however  gross,  in  the 
age  of  the  spouses,  seems  to  me  to  tolerate  no  conclusion  in  law  that 
there  is  an  absence  of  affection  between  them,  or  that  one  will  neces- 
sarily overreach  the  other.  There  are  well-known  instances  of  deep  af- 
fection and  good  faith  between  apparently  ill-mated  spouses,  and  one 
such  instance  destroys  the  legitimacy  of  an  inference  of  the  kind  in- 
dicated. An  inferior  court  is  always  obli^ted  to  take  the  law  from  the 
superior  courts  of  its  jurisdiction.  But  it  is  not  bound  to  adopt  mere 
inferences  which  are  unnecessary  to  its  judgment.  I  am.  in  fact,  in 
extreme  doubt,  havini,^  reference  to  the  principles  controlling  circum- 
stantial evidence,  whether  many  of  such  inferences  as  those  stated  in 
the  cases  dted  were  intended  to  be  prescribed  as  invariable  inferences 
from  certain  facts  proven.  There  are  some  sanctuaries  where  even  the 
law  cannot  penetrate,  and  one,  to  my  mind,  is  the  heart  of  man  or 
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woman,  no  matter  their  ages,  in  and  about  their  individual  act  of  mar* 

riage. 

In  all  events,  the  facts  proven  in  and  about  the  act  o£  any  marriage 
shou  d  in  a  case  of  this  character  be  difectly  and  irresistibly  connected 
with  the  subsequent  testamentary  act  Otherwise  no  conclusion  in  re- 
spect of  the  illegality  of  a  subsequent  testamentary  act  is  possible  to  be 

firawn  from  a  supposed  immorality  or  indecency  on  the  part  of  the 
younger  spouse,  connected  with  the  separate  act  of  marriage.  On  this 
point  1  entertain  no  doubt,  and  I  shall  venture  to  observe  the  distinc- 
tion denoted  in  weighing  the  evidence  in  this  cause.  That  it  is  more 
natural  for  the  young  to  mate  with  the  young  all  sensible  persons  will 
agree,  and  that  there  is  a  certain  lack  of  dignity  in  elderly  marriages 
some  will  readily  concede.  But  the  law  draws  no  harsh  inferences 
from  acts  entirely  lawful,  no  matter  how  lacking  they  may  be  when 
subjected  to  a  test  by  the  highest  canons  of  good  taste.  If  the  parties 
to  the  marriage  are  capable,  the  marriage  is  conclusive  on  the  status  of 
husband  and  wife.  I  have  so  firm  a  conviction  of  the  great  importance 
.  of  the  law  regulating  the  status  of  marriage  that  I  will  not  minimize 
it  for  the  purpose  of  sustaining  or  rejecting  a  will  of  one  of  the  spouses 
by  mere  inferences. 

While  it  is  true,  I  think,  that  an  assumption  of  an  unlawful  intent 
upon  the  part  of  the  younger  spouse  ought  not  to  be  made  from  the 
poverty  of  one  spouse  and  the  wealth  of  the  other,  or  from  a  mere 
discrepancy  in  the  ages  of  the  spouses,  there  may  under  the  authorities 
be  other  circumstances  surrounding  a  marriage  with  are  fairly  entitled 
to  be  taken  into  consideration  on  the  allegation  of  subsequent  undue 
influence  exerted  by  one  spouse  over  the  other.  The  situation  of  the 
parties  at  the  time  of  marriage,  the  mental  strength  of  one  spouse 
and  the  weakness  of  the  other  at  the  time  the  status  of  husband  and 
wife  is  first  determined,  may  have  some  direct  relation  to  a  subse- 
quent testamentary  act  on  the  part  of  the  weaker  spouse.  A  fact  or 
situation  once  proved  to  exist  may,  in  the  absence  of  proof  to  the 
contrary,  be  prestuned  to  continue.  Indeed,  there  are  occasions  when 
subsequent  situations  may  be  shown  in  no  other  way.  In  such  cases 
to  reject  such  proofs  would,  I  think,  be  a  denial  of  justice.  This  is 
the  true  principle,  as  I  conceive,  of  the  decisions  cited. 

Again,  wlicn  a  conspiracy  or  fraudulent  purpose  is  alleged  in  a  pro- 
bate cause,  such  as  that  of  an  unscrupulous  and  artful  young  woman 
and  her  evil  associates  to  gain  possession  of  the  estate  of  an  elderly, 
desolate,  and  weak-minded  old  man  through  marriage  and  a  will,  the 
facts  connected  with  her  first  relations  with  her  husband  may  be 
highly  material,  and  it  may  then  be  necessary^  to  risk  invading  the 
marriage  sanctuary  itself  in  order  to  establish  the  real  facts.  In  this 
cause,  where  no  bill  of  particulars  or  pleadings,  in  the  true  sense,  ex- 
isted, it  soon  became  apparent  to  the  surn^iate  that  such  was  the 
daim  of  contestants.  0>unsel  for  one  or  more  contestants  distinctly 
avowed  on  the  trial  that  there  was  a  conspiracy  to  gain  possession  of 
the  estate  through  the  marriage  and  the  will,  and  he  named  the  drafts- 
man of  the  w-ill,  Mr.  Parsliall,  as  one  of  the  participants  with  the  pro- 
ponent.  The  act  of  marriage,  however,  seems  to  have  been  prior  to 
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Mr.  Parshall's  active  partidpatioQ;  but  this  is  not  necessarily  fatal 

to  the  claim  of  conspiracy  or  fraudulent  concert.  In  civil  cases  the 
essential  element  is  the  resultant  wrong,  not  the  concert,  and  the  com- 
mon purpose  and  agreement  may  be  inferred  from  collateral  acts,  rais- 
ing a  presumption  of  the  common  design.  Rex  Y.  Murphy,  8  C  &  P. 
297,311;  Wright  on  Conspiracy,  54,  5& 

[11, 12]  In  order  to  understand  the  proofs  of  contestants  tending 
to  show  that  at  the  time  of  his  marriage  and  the  making  of  his  will 
testator  was  in  his  dotage,  eccentric,  and  feeble-minded,  and  thereby 
rendered  peculiarly  susceptible  to  outward  influence  of  a  feminine 
kind,  we  must  first  construct  from  the  evidence  the  normal  man,  both 
mentally  and  physically.  A  man  asserted  from  circumstantial  inci- 
dents to  be  in  such  a  state  of  dotage  and  subjection  must  be  compared 
with  himself  in  periods  of  his  health  and  freedom  from  subjection; 
otherwise  our  inference  from  the  circumstances  proved  may  err.  Mat- 
ter of  Hock,  74  Misc.  Rep.  20,  21,  129  N.  Y.  Supp.  196.  We  are 
all  familiar  with  the  common  principle  that  there  is  no  presumption 
of  testamentary  incapacity  by  reason  of  advanced  age  alone.  But 
when  a  senile  state  is  established  the  proponent's  proofs  must  be  clear. 

In  his  best  days  it  is  obvious  that  Mr.  Van  Ness  was  not  what  is 
called  a  cultivated  man,  nor  was  he  a  moral  man  with  women.  There 
is  no  evidence  that  intellectually  he  was  a  strong  man.  The  nature 
ot  his  early  education  and  his  subsequent  employments  precluded  much 
intellectual  development  beyond  that  necessary  at  first  to  a  gainful  ex- 
istence. He  had  native  intelligence,  and  little  more.  In  1845,  in  his 
twenty-seventh  year,  he  contracted  his  first  marriage.  In  1867  he  was 
divorced  by  his  first  wife  for  the  gravest  delinquencies  on  his  part,  and 
in  1875  he  w^§  married  to  Mrs.  Wright,  from  whom,  as  already  stated, 
he  derived  dhe  large  property  now  indirectly  in  controversy  in  the 
courts  of  this  state.  He  and  ms  second  wife  seem  to  have  lived  mainly 
and  for  many  years  in  the  country,  and  there  is  no  evidence  that  while 
there  he  ever  formed  any  close  friendships  with  men  or  exercised  any 
influence  among  the  men  of  his  neighborhood  or  the  county  of  his 
adoption.  His  life  was  isolated,  apparently.  His  tastes  were  simple 
and  secluded,  as  the  life  he  led  indicates.  His  letters  reveal  a  man  of 
somewhat  weak  sentimentality,  one  somewhat  morbid  about  death  and 
the  trappings  of  death,  such  as  ostentatious  and  costly  tombs.  That 
he  was  all  his  life  devoted  to  women  and  preferred  their  society  is 
apparent  from  the  whole  evidence  in  the  cause.  I  refer  to  this  point 
with  reluctance,  and  only  because  it  bears  on  the  evidence  given  to 
prove  contestants'  clahns  of  his  dotage  and  a  particular  feminine  sub- 
jection. The  divorce  record  in  evidence  discloses  his  rdations  with 
women  in  the  prime  of  his  life.  It  is  a  proceeding  in  rem,  binding  on 
all  the  world. 

At  the  time  of  the  death  of  his  second  wife,  Emma  Louise,  Mr. 
Van  Ness  was  in  his  80th  year,  and  no  doubt  the  shock  of  her  death 
was  great  Her  life  must  have  been  most  closely  bound  to  his  in  con- 
sequence of  the  peculiar  obligations  entailed  by  the  intermarriage  of 

persons  situated  as  both  then  were.  There  is  no  reason  to  conclude 
that  his  grief  for  her  death  was  not  genuine  and  bis  isolation  com- 
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plete,  no  matter  what  peculiar  or  tasteless  form  his  grief  may  have 
exhibited.  Whether  the  forms  in  question  are  consistent  with  the 
normal  man  or  only  consistent  with  dotage  and  mental  weakness  is 
one  of  the  questions  at  issue.  That  the  death  of  his  second  wife  left 
hiiii  a  lonely  old  man,  mthoctt  occupation  or  intellectual  resources,  is 
apparent  In  testing  his  subsequent  conduct  we  ought  not  to  appl^ 
to  either  the  life  or  the  conduct  of  such  a  man  standards  of  compari- 
son derived  from  the  habits  and  conduct  of  more  elevated  men. 

That  some  of  the  contestants'  evidence  of  Mr.  Van  Ness*  acts  is 
consistent  with  the  claim  of  dotage  and  abnormal  eccentricity  on  the 
part  of  Mr.  Van  Ness  is  all  that  can  be  inferred.  Standing  alone, 
such  evidence  would  be  insufficient  to  establish  testamentary  incapac- 
ity. But  even  if  it  denotes  only  the  weakness  of  age,  that  fact,  if  es- 
tablished, is  not  to  be  disregarded  in  a  probate  cause,  where  fraud 
and  undue  influence  are  charged,  and  attempted,  as  in  this  cause,  to 
be  substantiated  by  circumstantial  proofs  only. 

The  testator's  family  relations  must  next  be  considered.  Prom  the 
time  of  Mr.  Van  Ness'  second  marriage  with  Emma  Louise  Wright, 
in  1875,  until  her  death  in  1898,  Mr.  Van  Ness'  intercourse  with  his 
first  wife's  daughter,  Mrs.  Parsons,  was  necessarily  interrupted.  This 
daughter  lived  with  her  mother,  Mr.  Van  Ness'  wife,  who  had  di- 
vorced him,  and  Mrs.  Parsons'  sense  of  dignity  and  propriety  toward 
her  mother  precluded  such  intercourse  wiUi  her  offending  father.  But 
after  the  death  of  the  second  Mrs.  Van  Ness,  Mrs.  Parsons,  with  ap- 
parent delicacy  and  amiability,  became  reconciled  to  her  father  and 
he  to  her.  That  the  daughter  was  in  every  way  his  superior  was  ap- 
parent on  the  trial.  That  before  his  third  marriage  the  father's  af- 
fection, or  such  as  he  had  to  give,  returned  to  his  only  daughter,  after 
his  second  wife's  death,  is  also  apparent  in  detail.  He  exhibited  some 
real  interest  in  this  daughter  and  presented  her  with  an  elaborate  and 
costly  tomb,  quite  out  of  keeping  with  her  apparent  and  regular  means 
of  existence. 

The  small  settlement  in  money  which  Mr.  Van  Ness  also  made  on 
his  daughter,  after  his  second  wife's  death,  exceeded  only  by  a  little 
the  cost  of  the  tomb,  but  not  by  much;  both  items  agregating  from 
$50,000  to  $60,000.  At  that  time  the  income  of  Mr.  Van  Ness  was 
very  large,  and  his  mode  of  life  relatively  inexpensive.  He  could 
very  well  afford  to  do  what  he  did  for  his  daughter  without  resort  to 
his  donative  or  controlling  powers  over  the  principal  of  the  estate 
then  enjoyed  by  him  under  the  will  of  Emma  Louise  Van  Ness.  That 
the  rdation  of  father  and  daughter  was  oompletdy  re-established  after 
his  second  wife's  death  admits  of  no  doubt  Nor  does  it  admit  of  any 
doubt  that  before  testator's  subsequent  marriage  to  Alice  Wood  he 
exhibited  a  great  interest  in  Mrs.  Parsons'  comfort  and  permanent 
welfare,  and  intended  to  provide  for  her.  This  is  the  only  evidence, 
out  of  the  great  mass  submitted  to  the  surrogate  in  this  cause,  which 
tends  to  show  any  really  elevated  or  entirely  normal  intention  on  the 
part  of  this  singular  testator.  The  change  of  testator's  intentions  to- 
wards his  daughter  after  his  third  marriage  is  not  adequately  ex- 
plained.  The  justification  attempted  is  no  justification  in  fact.  A 
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sudden  change  of  testamentary  intention,  without  adeqtiate  or  suffi- 
cient expilanation,  is  a  fact  to  be  considered  by  the  surrogate  in  a 
cause  of  this  character.  Matter  of  Mooney,  73  Misc  Rep.  317,  132 

N.  Y,  Supp.  705. 

Mr.  Van  Ness,  after  his  second  wife's  death,  was  in  the  eig^htieth 
or  eighty-first  year  of  his  age.  He  then  lived  alone  in  his  country 
home,  with  several  servants,  among  them  Mr.  and  Mrs.  East,  who 
were  brought  back  from  England  to  testify  in  this  cause,  and  their 
evidence  is  much  relied  on  by  the  contestants.  This  man  and  his 
equally  elderly  wife  seem  to  have  performed  almost  all  the  household 
duties  for  Mr.  Van  Ness,  as  they  had  in  the  lifetime  of  the  second 
Mrs.  Van  Ness.  Later  they  were  aided  by  their  niece,  Lilian,  a  very  • 
young  English  woman,  who  soon  was  high  in  the  favor  of  their  com- 
mon employer.  Mrs.  East,  the  woman  servant,  testifies  that  Mr.  Van 
Ness,  after  the  death  of  the  second  Mrs.  Van  Ness  and  about  the 
time  that  Miss  Alice  Wood  appeared  on  the  scene,  was  in  such  a  help- 
less condition  that  she  even  gave  him  his  bath  and  dressed  and  un- 
dressed him.  This  testimony  is  not  contradicted  directly.  No  doubt, 
after  the  death  of  the  second  wife,  Mr.  Van  Ness  was  both  ill  and 
prostrated,  and  such  ministrations  ought  to  be  referred,  I  think,  largely 
to  that  immediate  period. 

Certainly  this  extremely  weak  condition  must  have  somewhat  al- 
tered for  the  better,  for  there  is  much  competent  and  uncontradicted 
testimony  showing  that  Mr.  Van  Ness  was  some  little  time  afterwards 
a  vigorous  and  very  active  man  for  his  age.  He  continued  to  drive 
his  own  favorite  horses  with  some  skill.  The  Reverend  Father  Curry, 
the  priest  of  the  village  church,  near  Mr.  Van  Ness'  country  house, 
testified  to  the  condition  of  Mr.  Van  Ness,  and  stated  that,  about  the 
time  of  Alice  Wood's  arrival  at  Cornwall,  Mr.  Van  Ness  was  an  ac- 
tive, spare  man,  appearing  not  more  than  65  years  of  age.  But  Father 
Curry  had  but  a  slight  acquaintance  with  Mr.  Van  Ness.  Yet  en- 
tire confidence  is  to  be  placed  in  the  accuracy  of  tiiis  reverend  gen- 
tleman's observation  on  this  point,  lie  was  both  competent  and  most 
disinterested.  But  there  must  liave  been  many  other  country  neigh- 
bors of  Mr.  Van  Ness  at  Cornwall  whose  observation  of  his  condition 
was  more  extended.  If  so,  they  were  not  called  to  the  stand,  with 
one  or  two  solitary  exceptions.  The  service  of  the  East  family  to 
Mr.  Van  Ness  terminated  in  April,  1900,  shortly  after  his  third  mar- 
riage. After  that  time  their  evidence  tlirows  no  li^?bt  on  the  con- 
troversy. Before  then  their  evidence,  if  taken  as  true,  is  most  impor- 
tant 

There  is  much  disagreeable  evidence  in  the  record,  and  some  argu- 
ments of  counsel  which  I  will  not  refer  to,  unless  they  are  imper- 
atively necessary  to  my  conclunons.   Mr.  Van  Ness  was  a  very  old 

man  at  the  date  of  his  last  marriai^e,  but  some  inferences  suggested 
from  that  fact  would  not  be  proper  for  a  court  of  justice.  In  sum- 
ming up  the  testimony  and  taking  account  of  the  arguments  of  coun- 
sel, of  course,  the  court  must  take  the  facts  and  alignments  as  it  finds 
them,  and  not  as  it  would  prefer  them.  The  case  is  not  an  ordinary 
one,  and,  if  .  there  are  some  incidents  or  arguments  which  seem  trifling 
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or  indelicate,  the  surrogate  at  least  need  not  dweU  on  them  longer 

than  necessary. 

The  testimony  of  the  servants,  Mr.  and  Mrs.  East,  is  so  important 
that  the  weight  to  be  accorded  to  it  requires  much  consideration.  The 
testimony  of  dependents  in  a  household  concerning  household  matters 
is  always  to  be  scrutinizdd  with  some  care  in  cases  of  this  character, 
not  because  there  is  any  diminution  of  average  truthfulness  by.  reason 
of  such  an  honest  status,  but  for  other  reasons  hereafter  mentioned. 
It  is  true  that  there  are  many  grades  of  domestic  servants.  We  are 
all  familiar  with  the  classical  instance  of  Cicero's  servant,  M.  Tullius 
Tiro,  who  was  one  of  the  most  accomplished  men  of  his  time,  honored 
by  the  Romans,  and  greatly  respected  and  confided  in  by  Cicero  him- 
self, as  the  tetter's  letters  disclose.  So  at  present,  or  until  lately,  in 
long-established  and  substantial  housdiolds  of  this  country,  there 
were  generally  dependents  on  whose  wise  service,  honest  affection,  and 
fidelity  the  employer  greatly  relied. 

But  as  regards  the  evidence  of  the  best  domestic  servants,  about  the 
aiiairs  of  a  family,  there  is  always  this  defect:  In  most  instances 
they  are  not  permitted  to  see  much  of  the  reality.-  Most  family  mat- 
ters of  importance  are  kept  concealed  from  them.  Their  range  of 
vision  is  consequently  oblique  and  inadequate;  it  is  rarely  direct  and 
complete.  It  is  for  this  reason  that  their  evidence  in  cases  like  this 
is  always  to  be  scrutinized  with  some  care.  The  Easts,  although  ap- 
parently not  of  the  highest  order  of  domestic  servants,  evidently  en- 
joyed the  full  confidence  of  their  employers,  and  their  testimony,  if 
taken  as  true,  is  most  important  in  this  cause.  Had  the  proponent, 
Mrs.  Alice  Wood  Van  Kess,  contradicted  it  on  her  oatib,  and  she  was 
present  throughout  the  trial,  I  might  have  given  it  less  weight.  But 
she  did  nothing  of  the  sort,  and  so  it  is  that  this  important  and  most 
incriminating  testimony  stands  before  me  wholly  uncontradicted.  It 
bears  on  Its  face  no  such  marks  of  inherent  improbability  as  to  com- 
pel me  to  disregard,  it,  in  view  of  the  proponent's  failure  to  challenge 
it  by  her  contradiction. 

[13]  It  is  true  that,  at  the  instance  of  contestants  the  deposition  of 
Mrs.  Alice  Wood  Van  Ness  w-as  taken  before  trial  and  that  some 
portions  of  the  deposition  so  taken  were  read  in  evidence  before  the 
surrogate  by  counsel  for  contestants,  while  still  other  portions  were 
read  by  counsel,  for  proponent  This  deposition'  was  taken  before  trial 
under  the  provisions  of  the  Code  of  Civil  Procedure,  and  it  was  read 
in  evidence  pursuant  to  the  Code  of  Civil  Procedure.  Berdell  v.  Ber- 
dell,  86  N.  Y.  519.  The  party  reading  it  in  evidence  was  at  liberty 
to  read  any  parts  of  the  deposition  which  he  preferred  to  read  and  to 
omit  any  parts  not  desired.  Smith  v.  Crocker,  3  App.  Div.  471,  38 
N.  Y.  Supp.  268;  Parmenter  v.  Boston,  H.  T.  &  W.  R.  Co.,  37  Hun, 
354;  Whitlatch  v.  Fidelity  &  Casualty  Co.,  21  App.  Div.  124,  128.  47 
N.  Y.  Supp.  331.  - 

The  party  who  reads  any  portion  of  such  deposition  makes  it  a  part 
of  that  party's  own  direct  evidence;  but  he  is  not  estopped  to  object 
on  the  trial  to  his  own  quebliuns,  so  put  to  the  witness,  as  irrelevant 
or  incompetent.  Cudlip  v.  N.  Y.  Eve.  Journal  Pub.  Co.,  180  N.  Y. 
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85,  72  N.  £.  925.  This  is  a  singular  variation  from  common  rules  of 
evidence,  but  it  is.  one  well  established.  The  rules  relative  to  reading 
parts  of  the  deposition,  I  think,  proceed  on  the  old  ground  that  a 

party  may  always  use  the  admissions  of  the  othclr  side,  or  their  an- 
swers to  interrogatories,  without  putting  in  the  whole  admission  or 
answer,  leaving  it  to  the  trial  judge,  or  to  the  other  side,  to  require 
the  whole  answer,  if  explanatory,  to  be  read  Phipson,  Ev.  218,  220. 
Whether  either  the  present  or  the  old  rule  justifies  reading  the  entire 
deposition,  because  some  parts  of  it  are  used,  I  have  doubt,  at  least  if 
the  balance  does  not  qualify  or  explain  those  parts  first  read.  Par- 
menter  v.  Boston,  H.  T.  &  W.  R.  Co.,  37  Hun,  355.  But  that  point 
is  not  now  here. 

[14]  In  any  event,  the  fact  that  Mrs.  Alice  Wood.  Van  Ness  was 
so  ejcamined  before  trial,  and  that  parts  of  her  deposition  so  taken 
before  trial  were  read  in  evidence  by  contestants,  did  not  render  her 
incompetent  as  a  witness  in  her  own  behalf  on  the  trial  before  the 
surrogate;  and  when  it  is  here  stated  that  she  failed  to  go  on  the 
stand  and  deny  certain  evidence  given  on  the  trial  by  the  Easts  and 
Mr.  Chedsey  reflecting  on  her,  this  statement  is  to  be  taken  with  this 
•qualification  now  mentioned.  The  parts  of  her  deposition  read  on  the 
trial  failed  to  contradict  the  evidence  of  the  Easts  or  that  of  Mr. 
Chedsey  before  referred  to,  as  given  on  the  trial.  Thus  it  is  that  such 
evidence  remains  uncontradicted  before  me,  either  by  the  deposition 
or  by  any  subsequent  evidence  of  Mrs.  Alice  Wood  Van  Ness  herself. 
Why  the  proponent  did  not  take  die  stand  in  her  own  behalf  I  am 
not  advised. 

The  testimony  of  Mrs.  East,  taken  on  the  trial,  concerning  Mr.  Van 
Ness'  physical  prostration  after  the  death  of  liis  second  wife  and  at 
the  period  of  the  arrival  of  Miss  Wood  on  the  scene  at  the  country 
home  at  Cornwall,  is  confirmed  by  her  husband,  tlie  manservant  East ; 
but,  as  stated  befcve,  the  period  of  Mr.  Van>  Ness'  greatest 
prostration  ought,  I  Uiink,  to  be  confined  to  the  period  of  his 
acute  illness  after  the  death  of  his  second  wife.  That  for  some 
time  in  the  latter  part  of  1899  Mr.  Van  Ness  was  very  feeble 
in  health  is  established.  The  actual  condition  of  an  old  man's 
health  and  strength  is  apt  to  be  better  known  to  the  inmates  o£  his 
hottSehdd,  who  can  more  readily  detect  the  signs  of  his  weakness, 
than  it  is  to  the  outside  world  or  to  casual  acquaintance.  Although 
Mr.  Van  Ness  throughout  his  entire  life  probably  preferred  female 
society,  it  is  not  without  significance  that  when  the  young  English 
woman,  Lilian,  came  into  his  household  after  his  second  wife's  death 
she  at  once  procured  some  influence  over  iier  aged  employer,  receiving 
from  him  very  costly  and  inappropriate  presents,  without  any  ap- 
parent consideration,  and,  I  think,  driving  out  with  her  employer. 

This  is  claimed  by  contestants  to  be  significant  of  Mr.  Van  Ness' 
dotage  and  speedy  subjection  to  feminine  inlluencos.  Yet  too  much 
stress  is  not  to  be  placed  on  these  extraordinary  incidents,  if  we  con- 
sider the  habits  and  nature  of  tlie  employer  himself  throughout  his 
]oog  life.  That  they  are  not  without  significance  in  connection  with 
other  established  acts  of  the  alleged  testator  is  all  that  can  be  inferred. 
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having  strict  regard  to  the  probabilities  of  drcumstantial  evidence. 
The  surrogate  would  be  unauthoriaBed  in  the  instance  of  Mr.  Van  Ness 
to  infer  senility  or  testamentary  incompetence  from  such  unbecoming 

incidents  as  these  alone. 

Mucl)  testimony  of  the  contestants  was  directed  to  other  strange 
incidents  and  circumstances,  rdied  on  by  contestants  as  significant  of 
undue  influence,  conspiracy,  and  fraud,  as  well  as  senility  and  weak- 
ened condition  of  the  alleged  testator  in  the  years  1899,  1900,  and 
1901,  the  period  embracing  his  first  acquaintance  and  marriage  with 
Alice  Wood  and  the  making  of  the  contested  will.  The  attentions  of 
Mr.  Van  Ness  to  various  women,  including  the  young  country  girls 
whom  he  met  on  the  roadside  or  casually  elsewhere,  are  instances  in 
point,  and  are  much  relied  on  by  contestants,  or  I  should  not  notice 
them.  It  is,  however,  apparent  to  me  that  this  may  have  been  stupid 
jocularity  on  his  part.  At  this  time  Mr.  Van  Ness  certainly  contem- 
plated matrimony,  and  he  was  rather  insistent  on  procuring  a  yomig 
and  pleasing  wife.  As  stated  before,  while  these  sudden  civihties  or 
attentions  to  young  women  are  not  peculiarly  appropriate  to  his  age, 
they  may  not  have  been  altx^gether  inconsistent  with  Mr.  Van  Ness' 
normal  states  and  habits.  Such  incidents  were  certainly  not  conclu- 
sive proof  either  of  weakness  of  mind  or  of  testamentary  incapacity 
in  his  particular  case,  although  they  are  entitled  to  be  considered. 

Nor  do  I  think  that  the  contestants'  evidence,  going  to  show  his 
morbid  interest  in  costly  tombs,  in  absurd  and  tasteless  printed  pan- 
egyrics of  the  dead,  or  in  memorial  effigies,  are,  in  his  case,  more  in- 
dicative of  mental  weakness  of  mind  than  they  are  of  his  coiigenital 
want  of  correct  taste  in  all  matters  of  propriety.  This  man  in  his  nor- 
mal state,  it  must  be  remembered,  was  an  exceptional  being.  It  appears 
that  after  the  death  of  his  second  wife  Mr.  Van  Ness  erected  in  the 
gable  of  her  old  house  the  figure  of  an  angel,  whidi  he  thought  some- 
what resembled  the  departed  lady.  This  fact  proves  a  certain  exag- 
geration on  his  part,  but,  perhaps,  nothing  more  in  itself.  This  figure 
of  an  angel  he  ultimately  removed,  it  seems,  to  the  mausoleum  which 
he  constructed  at  great  expense  in  Greenwood,  where  his  second  wife's 
remains  were  placed.  Mr.  Van  Ness  always  manifested  a  lively  in- 
terest in  this  mausoleum  and  other  family  tombs. 

That  Mr.  Van  Ness,  the  alleged  testator,  was  during  tbe  years  1899, 
1900,  and  1901  a  very  old  man,  somewhat  eccentric  and  susceptible  to 
female  influences,  is,  I  think,  established.  That  he  was  an  easy  prey 
to  designing  people  is  likewise  established,  although  there  seems  to 
have  been  a  dominating  note  and  strength  of  purpose  at  times  apparent 
in  him,  which  he  mainly  reserved  for  trifles.  In  no  instance  of  im- 
portance was  it  ever  apparent.  In  all  trifles  he  was  firm,  and  in  all 
important  matters  obviously  weak.  But  had  there  been  no  evidence 
of  fraud,  circumvention,  or  undue  influence  in  this  cause,  his  testa- 
mentary power  would  have  been  sutikient.  His  actual  condition,  as 
established  by  the  proofs,  made  it  highly  incumbent  on  proponent  to 
substantiate  the  fact  that  the  papers  propounded  were  tiie  acts  of  a 
free,  unrestrained,  conscious,  and  capable  testator.  The  question  is: 


Digitized  by  Google 


Sur.Ct) 


IN  Bl  VAN  NBM'  will 


50» 


Did  she  so  establish  the  papers  propounded  as  to  entitle  them  to  probate 
under  the  well-established  law  governing  probate  of  contested  wills? 

appears  by  the  evidence  that  on  Novonber  5, 1899»  when  the  grief 
of  Mr.  Van  Ness  for  his  late  wife  was  apparently  somewhat  allayed^ 

as  shown  by  some  of  the  incidents  mentioned,  the  proponent,  then  Miss 
AHce  Wood,  suddenly  appeared  at  liis  country  home  in  Cornwall.  This 
then  very  young  stranger,  more  than  half  a  century  Mr.  Van  Ness' 
junior,  was  a  native  or  resident  from  her  early  youth  of  Port  Jervis, 
in  the  same  coimty,  and  was  at  that  time  sojourning  temporarily  at 
Cornwall.  It  is  established  that  she  was  then  in  very  poor  circum- 
stances. As  the  result  of  a  slight  mishap  to  her  ankle  in  front  of  Mr. 
Van  Ness'  house,  Miss  Wood  entered  the  house  on  November  5,  1899, 
and  was  cared  for  by  one  of  Mr.  \  an  Ness'  woman  servants,  Mrs.  East. 
Miss  Wood  did  not  meet  Mr.  Van  Ness  on  that  occasion,  as  it  appears. 
But  on  the  day  following  she  called  in  person  to  thank  Mr.  Van  Ness. 
He  invited  her  in,  and  on  this  first  occasion  she  is  sworn  to  have  em- 
braced him  and  to  have  protested  thnt  she  could  remain  all  her  life 
in  his  attractive  house,  or  words  to  that  effect.  On  that  occasion  the 
testator  was  so  affected  as  to  shed  tears.  Miss  Wood  then  left,  but  the 
next  day  Mr.  Van  Ness  took  Miss  Wood  to  drive,  and  in  a  day  or 
so  it  seems  he  followed  her  to  the  city  of  New  York.  A  few  days  sub- 
sequently Miss  Wood  came  quite  unattended  for  a  visit  of  some  dura- 
tion to  Mr.  Van  Ness.  Reciprocal  visits  followed  between  Mr.  Van 
Xess  and  Miss  Wood's  family ;  but  it  is  quite  unnecessary  to  go  into 
all  the  uninviting  details  of  the  evidence  concerning  this  courtship, 
which  resulted  ui  a  first  marriage  ceremony  in  the  dty  of  New  York  on 
February  21, 1900,  a  little  more  than  three  months  after  the  first  meet- 
ing of  the  contracting  parties. 

fhc  im])urtant  ])uints  in  law  are  the  only  necessary  considerations  for 
the  surrogate.  In  order  to  be  just  to  the  parties  concerned,  too  much 
weight  should  not  be  placed  on  what  may  be  termed  the  unconventional 
character  of  some  of  the  incidents  surrounding  the  accidental  acquaint- 
ance or  the  character  of  the  courtship. in  question.  These  incidents  con- 
cern mainly  the  parties  themselves,  and  they  may  not  be  inconsistent 
with  their  ideas  of  propriety.  That  they  are  not  without  weight  in  this 
cause  depends  on  their  precise  relation  to  subsequent  events  of  greater 
importance. 

We  come  next  to  the  consideratioii  of  matters  which  do  constitute 
the  gravamen  of  the  contestants'  case:  The  facts  proven  are  claimed 
to  snow  undue  influence,  fraud,  and  circumvention  in  and  about  the 
unlawful  procurement  by  the  proponent  and  her  abettors  of  the  estate 
of  Mr.  Van  Ness,  including  the  will  propounded.  A  will  is  claimed  to 
be  only  part  of  the  res  of  which  Mr.  Van  Ness  was  defrauded.  If 
the  marriage  of  Mr.  Van  Ness  to  Alice  Wood  was  in  fact  only  a  part 
of  an  avowed  and  established  scheme,  it  should  be  so  considered.  Oth- 
erwise the  facts  attending  the  marriage  itself,  however  lacking  in 
conventionality,  are  to  be  disregarded.  T'hc  newly  married  couple,  as 
it  appears,  went  to  Mr.  Van  Ness'  house  at  Cornwall  to  live  immedi- 
ately after  the  ceremony  on  February  21,  1900,  which  was  unattended 
by  his  friends  or  relatives.  On  his  arrival  at  home  the  alleged  testator 
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was  taken  ill  from  a  oold,  and  he  kept  his  bed  for  several  weeks.  Dar- 
ing the  first  month  of  the  newly  married  life  of  Mr.  and  Mrs.  Van 

Ness,  the  declarations  of  Mrs.  Van  Ness  are  given  in  evidence  as 
tending  to  prove  her  intent  and  purpose  and  the  fraud  and  undue  in- 
Huence  charged  by  contestants.   Had  she  seen  fit  to  contradict  them». 
I  should  have  given  her  contradiction  dose  attention;  but  she  did  not. 

[15]  It  is  uncontradicted  that  the  proponent*  shortly  after  marriage, 
told  Mrs.  East  that  she  had  heard  before  her  acquaintance  with  Mr. 
Van  Ness  "that  there  was  a  rich  old  guy  .up  the  country  that  wanted 
a  wife  badly,  and  that  was  how  she  came  to  know  Mr.  Van  Ness." 
This  declaration  stands  wholly  uncontradicted,  and  the  surrogate  can- 
not disregard  it,  in  view  of  the  character  of  his  acquaintance  with  pro-, 
ponent  and  Mr.  Van  Ness'  condition  at  the  time.  Such  declaration  is 
only  important  in  connection  with  other  closely  related  facts,  establish- 
ed on  the  hearing. 

The  surrogate  must  now  pass  to  a  circumstance  greatly  relied  on  by 
contestants  and  strenuously  objected  to  by  counsel  for  uie  proponent. 
Within  a  month  after  the  marriage,  as  Mrs.  East  swears,  proponent 
requested  Mary  East  to  allow  proponent  to  have  some  of  her  corre- 
spondence from  the  "dearest  fellow  in  Brooklyn,"  by  name  Pobe,  ad- 
dressed under  cover  to  Mrs.  East,  and  proponent  then  stated  that  she 
hatl  narried  Mr.  Van  Ness  "for  his  money."  This  last  declaration 
is  reiterated  by  the  witness,  Mr.  Chedsey.  Proponent,  though  present 
in  court,  never  contradicted  this  extraordinarv  testimony,  and  its  truth 
stands  confessed  or  without  contradiction.  The  result  of  this  arrange- 
ment with  Mrs.  East  about  the  correspondence  was  tliat  a  letter  pur-' 
poi  ting  to  be  from  one  Pobe,  but  addressed  to  Mrs.  East,  was  opened 
by  the  younger  maidservant,  Lilian,  as  her  aunt,  Mrs.  East,  could 
neither  read  nor  write.  This  letter  was  part  of  proponent's  own  cor- 
respondence and  was  ultimately  received  in  evidence. 

Its  reception  was  the  subject  of  much  and  long  discussion  by  coun- 
sel. The  counsel  for  proponent  vigorously  claimed  that  the  letter  was 
incompetent,  and  all  the  counsel  for  contestants  with  equal  insistence 
claimed  it  to  be  competent  eviden'ce  under  the  issues.  A  copy  of  the 
letter,  it  appears,  had  been  annexed  to  the  proceedings  in  the  Supreme 
Court,  to  which  I  shall  have  occasion  subsequently  to  refer,  and  sec- 
onilary  evidence  of  it  as  lost  was  first  resoi  ted  to  in  this  cause.  It 
api)cars  that  some  part  of  the  record  had  in  some  mysterious  way  been 
abstracted  from  the  files  of  the  Supreme  Court,  and  this  occasioned 
embarrassment.  But  in  any  event  the  original  letter  was  finally  pro- 
duced on  the  trial  before  the  surrogate.  It  seemed  at  first  to  the  sur- 
r<  ';^Mtc  that  a  letter  written  by  a  third  person  not  called  to  the  stand,  and 
not  proved  except  by  production,  ought  not  to  be  received  in  evidence 
over  proponent's  objection.  But  upon  further  reflection,  although  on 
this  point  I  was  less  assisted  by  the  arguments  of  the  learned  counsel 
than  on  other  points  in  the  cause,  the  surrogate  decided  to  receive  the 
letter,  in  view  of  its  surroundings  and  the  issues  raised  by  the  plead- 
ings. 

W  hen  the  state  of  mind  of  a  party,  with  reference  to  a  transaction 
at  issue,  is  material,  all  acts  and  declarations  from  which  it  may  be 
inferred  are  in  general  prima  facie  evidence  for  or  against  her.  Her 
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possession  of  incriminating  documents  containing  the  information,  es- 
pecially if  answered  or  acted  upon  by  her  in  any  way,  are  evidence 
of  the  truth  of  their  contents  for  or  against  her.  Thejr  are  then  part 
of  the  res  gestae,  or  they  are  equivalent  to  statements  in  her  presence 

which  may  operate  as  a  constructive  admission  of  her  own.  Rex  v. 
Phimmer,  Kuss.  &  li.  Crown  Cas.  264;  Fairlie  v.  Denton,  3  Car.  & 
P.  103,  and  note  pp.  104  and  105  ;•  Com.  v.  Eastman,  1  Cush.  (Mass.) 
189,  215,  48  Am,  Dec.  596;  Sturtevant  v.  Wallack,  141  Mass.  119,  4 
N.  E.  615;  Spies  v.  People,  122  111.  1,  12  N.  E.  865,  17  N.  E.  898,  3 
Am.  St.  Rep.  320;  People  v.  Smith,  172  N.  Y.  232.  233,  64  N.  E.  814. 
Thus  it  is  that  letters  from  men  merely  found  in  a  wom;i:i's  desk  are 
sometimes  admissible  as  a  part  of  res  pestle.  Walton  v.  Green,  1  C.  & 
P.  621,  So,  w  hen  the  terms  upon  which  two  parties  lived  are  material, 
their  letters  to  third  persons  are  admissible  evidence  of  that  fact,  al- 
though not  of  the  truth  of  all  matters  stated  Willis  v.  Bernard,  8 
Bing.  376. 

Til  at  proponent  did  carry  on  a  correspondence  with  Pobe  and  his 
roommate  was  fully  established  aliunde,  and  that  the  Pobe  letter  came 
to  Mrs.  Van  Ness  and  was  part  of  her  own  correspondence  stands  un- 
contradicted. There  was,  in  fact,  proof  in  this  case  which  distinctly 
connected  the  proponent  with  the  Pobe  letter  within  the  language  of 
the  cases  cited.  So  far  as  the  letter  itself  reflects  on  the  state  of  mind 
or  intent  of  proponent  to  despoil  the  testator,  the  contents  of  the  very 
objectionable  letter,  to  which  I  shall  not  otherwise  allude,  may  have 
some  bearing  on  subsequent  events.  I  do  not,  however,  attach  much 
wei^t  to  the  Pobe  letter  in  view  of  proponent's  careless  action  on  re- 
ceivmg  it,  although  I  cannot  reject  it  altogether.  She  tossed  it  aside, 
as  she  said,  unread,  and  it  fell  into  the  hands  of  others. 

Mr.  Chcdscy,  the  very  respectable  family  lawyer,  who  had  long  been  • 
connected  with  the  estate  of  the  second  wife,  Emma  Louise  Van  Ness, 
gave  very  important  testimony  about  the  Pobe  letter  and  proponent's 
conduct  concerning  it.  Mr.  Chedsey's  evidence!  on  this  point  also  stands 
uncontradicted,  although  it  was  in  proponent's  own  power  to  have 
denied  it  if  untrue.  Taking  his  testimony  on  this  point  as  true,  it  cs^ 
tablishes,  I  think,  without  the  necessity  of  resorting  to  the  Pobe  letter, 
an  r)riginal  design  on  the  part  of  the  j»roponcnt  to  marry  an  aged  man 
"for  his  money."  Precisely  what  this  expression  "to  marry  for  money" 
may  mean  is  perhaps  open  to  argument,  but  that  it  means  at  least  that 
proponent  intended  by  marriage  to  advantage  or  benefit  herself  is  open 
to  no  equivocation.  We  thus  start  with  a  declared  intention  on  the 
part  of  proponent  which  may  cast  some  light,  however  dim  it  may  be, 
upon  the  subsequent  testamentary  acts  in  proponent's  favor.  Her 
statement  in  itself  is  sufficient  to  e-tablish  her  original  intention  in  con- 
necting herself  with  the  aged  testator  without  resort  to  the  Pobe  let- 
ter. For  this  reason.  I  am  inclined  to  disregard  the  Pobe  letter  in  ar- 
riving at  my  conclusions,  and  to  accord  to  it  no  evidential  weight  what- 
ever in  this  cause,  thus  relieving  the  cause  itself  from  a  difficult  point 
of  law. 

[18]  We  come  next  to  the  nature  and  situation  of  the  testator's 
property.    The  nature  and  situation  of  the  property  o£  a  testator  is 
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always  properly  before  the  surrogate  on  an  allegation  of  undue  in- 
fluence in  a  testamentary  cause.  Matter  of  W^ward,  167  N.  Y. 
28»  60  N.  E.  233.  The  judgment  roll  in  the  action  of  Harmon  v.  Van 

Ness  in  the  Supreme  Court  of  the  state  of  New  York  was  ultimately 
put  in  evidence  in  this  proceeding,  and  the  judgment  is  certainly  bind- 
ing as  between  the  parties  tliereto  and  the  persons  claiming  under 
them  in  tiiis  proceeding.  It  discloses  niucii  concerning  the  nature  and 
the  situation  of  the  testator's  property  at  the  time  the  papers  pro- 
pounded came  into  existence.  It  also  discloses  that  shortly  after  the 
intermarriage  of  Mr.  V^in  Ness  with  Alice  Wood  the  will  of  Emma 
I^uise  Van  Ness  was  construed  in  that  action  In-  the  Supreme  Court 
of  this  state,  and  that  the  rights  and  powers  thereunder  of  Mr.  Cor- 
nelius H.  Van  Ness,  whose  will  is  now  offered  for  probate  in  this  pro- 
ceeding, were  determined  to  be  plenary. 

The  persons  entitled  under  the  will  of  Emma  Louise  Van  Ness,  in 
the  event  that  Mr.  Van  Ness  did  not  exercise  the  powers  of  disposi- 
tion conferred  on  him  by  the  will  of  his  wife,  Kmma  Louise  Van  Ness, 
had  brought  that  action  against  him  individually  and  as  executor 
of  Emma  Louise  Van  Ness,  claiming  in  substance  that  the  said  Cor- 
nelius H.  Van  Ness  was  then  82  years  of  age  and  under  the  dominion 
and  control  of  Alice  Wood,  whom  he  had  lately  married,  and  that 
the  estate  ivould  be  wasted  and  the  powers  enjoyed  by  Mr.  \  an 
Ness  under  his  wife's  will  would  be  perverted  from  their  intended 
purpose.  Alice  V/bod  Van  Ness,  the  proponent,  was  a  party  defend- 
ant in  that  action,  appearing  by  Mr.  Parshall  as  her  attorney.  The 
result  of  the  action  was  a  judgment  which  provides,  inter  alia,  that 
$375,000  received  by  Mr.  Van  Ness  under  the  will  of  Emma  Louise 
should  be  set  apart  by  him  and  paid  to  trustees,  on  trusts  to  receive 
and  pay  over  the  income  to  Mr.  Van  Ness  for  his  own  life,  remainder 
to  those  claiming  under  ttit  will  of  Emma  Louise  Van  Ness.  The 
segregation  of  the  trust  estate  undter  this  judgment  of  the  Supreme 
Court,  although  this  is  immaterial,  must  have  proceeded,  I  think,  on 
some  such  ground  as  that  first  laid  down  in  Chancery  in  the  year 
1715  (Packer  v.  Wyndham,  Pre.  Ch.  412),  where  a  man  who  had  mar- 
ried a  woman  of  weak  mind  was  compelled  to  settle  her  estate  on  her- 
self. If  this  was  the  ground  of  the  judgment  in  Harmon  v.  Van  Ness» 
it  is  not  without  significance  in  this  proceeding.  But  on  tiiat  poin^ 
I  do  not  rely. 

It  appears  that  this  trust  arrangement,  provided  for  in  the  judgment 
of  the  Supreme  Court,  was  carried  out  or  executed  by  Mr.  Van  Ness, 
his  wife  being  a  party  defendant,  and  that  the  remaining  estate  not 
embraced  in  the  trust  received  by  this  alleged  testator  under  the  will 
of  Emma  Louise  Van  Ness  continued  in  his  possession,  but  subject 
to  certain  contingent  limitations  over  in  tlie  event  that  he  did  not 
exercise  his  powers  of  disposition.  Such  limitations  of  contingent 
remainders  over  after  life  interests,  with  power  of  disposition  m  life 
tenant,  have  become  very  common  limitations  in  this  state  since  the 
Revised  Statutes.  The  $375,000  so  set  apart,  it  is  conceded,  did  not 
pass  under  the  will  or  codicil  now  before  the  surrogate  in  this  pro- 
ceeding to  probate  them.  That  a  very  large  property  did  remain  in 
the  hands  of  Mr.  Van  Ness  Is  apparent,  and  he  continued  throughout 
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his  life  to  be  entifled  to  receive  a  considerable  income  from  the  trust 

fund  created  pursuant  to  the  said  jud^eiit.  When  received,  it  ap- 
pears that  he  soon  handed  it.  also,  over  to  his  third  wife.  It  is  quite 
unnecessary  at  this  time  to  speak  further  concerning  the  judgment  in 
Haraion  v.  Van  Ness,  except  to  observe  that  the  attorney  of  record 
for  Alice  Wood  Van  Ness  in  that  action,  Mr.  Parshall,  was  the  same 
lawyer  who  later  was  the  draftsman  and  attesting  witness  of  the 
testamentary  papers  now  propounded  in  this  proceeding  for  probate. 
In  Harmon  v.  Van  Ness  Mr.  Van  Ness  was  not  represented  by 
Mr.  Parshall. 

[17]  Mr.  Parshall  was  asked  on  cross-examination  concerning  his 
own  knowledge  at  the  time  he  direw  the  will  of  the  claims  of  the 
heirs  and  next  of  kin  of  Emma  Louise  Van  Ness  as  made  in  the  suit 
of  Harmon  v.  Van  Ness.  In  other  words,  Mr.  Parshall  was  asked, 
in  effect,  whether  he  knew  that  Alice  Wood  Van  Ness  was  there 
chaiged  with  being  an  adventuress,  intending  to  possess  herself  of 
the  estate  enjoyed  by  Mr.  Van  Ness  under  the  will  of  his  second 
wife.  Objection  was  made  that  the  record  alone  could  show  the  state 
of  his  knowledge  of  such  claims.  But  no  attempt  was  made  at  that 
time  by  such  questions  to  introduce  in  evidence  tlie  record  qua  record. 
The  questions  so  put  to  Mr.  Parshall  were  addressed  merely  to  the 
knowledge  of  the  witness  and  to  his  notice  of  the  contestants'  early 
position  and  allegations.  The  questions  were  also  directed  to  the  fact 
that  after  the  witness  had  received  such  notice  he  became  a  party 
to  all  the  subsequent  proceedings  stripping  testator  of  his  entire  es- 
tate in  favor  of  Alice  Wood  Van  Ness  and  her  family  associates.  It 
seemed  to  the  surrogate  that  the  knowledge  of  the  witness  as  to  the 
claims  of  those  claiming  adversely  to  Alice  Wood  Van  Ness  under 
the  will  of  Emma  Louise  Van  Ness  was  material  in  several  aspects. 
It  might  not  be  very  material  in  all  respects,  and  yet  in  others  it  might 
be  important.  Mr.  Parshall  was  distinctly  charged  by  contestants 
with  aiding  and  abetting  Alice  Wood  Van  Ness  in  all  her  subsequent 
acts  regarding  Mr.  Van  Ness'  property. 

The  state  of  Mr.  Parshall's  mind  was  important,  as  was  the  extent 
of  his  knowledge  of  the  precise  situation  of  Mr.  Van  Ness  and  his 
estate.  If  the  witness  Parshall  had  acted  professionally  in  good  faith 
for  Mr.  Van  Ness,  without  an;^thing  to  put  him  on  his  guard,  his  sub- 
sequent action  might  be  more  justi&ble.  The  propriety  of  his  action, 
his  credibility,  bias,  and  the  bona  Bdes  of  his  professional  attitude  in 
connection  with  the  will  offered  for  probate,  were  all  involved  in  the 
pureness  of  his  own  intentions  and  actions  on  the  occasions  under 
investigation  in  this  court.  In  such  aspects  his  knowledge  of  the 
daims  of  the  Harmons  and  the  state  of  his  own  mind  were  material. 
London  Joint  Stock  Bank  v.  Simmons,  [1892]  A.  C  201,  221.  The 
contents  of  the  record  in  Harmon  v.  Van  Ness  were  not  involved  in 
such  questions,  and  no  proper  rule  of  evidence  was,  I  think,  violated 
by  the  questions  put,  without  exhibiting  to  the  witness  the  record  itself 
in  the  action  of  Harmon  v.  Van  Ness.  We  are  familiar  with  the  rule 
that  matter  of  record  must  be  proved  by  the  record.  But  the  knowl- 
edge of  the  witness  Parshall  was  not  matter  of  record. 

[18]  But  if  any  strict  rule  of  evidence  was,  in  fact»  perchance, 


Digitized  by  Google 


510  iSd  NBW  XOBK  SUPPLEMENT  (Sur.  Ct. 


violated  by  the  surrogate,  and  I  do  not  think  that  it  was,  it  was 
quite  inunatexial  in  so  far  as  the  result  of  this  proceeding  is  concerned. 
Whether  Mr.  Parshall  knew,  or  not.  of  the  claims  of  the  Harmons 
is  not  very  material.  Actual  knowledge  of  a  witness  may,  however, 
be  inferred  from  a  more  access  to  ck)cunients  containing  the  facts 
chargeable.  The  judgment  roll  in  Harmon  v.  \  an  Xcss  was  in  evi- 
dence, and  Mr.  Parshall  was  one  of  the  attorneys  of  record.  Where 
a  witness  admits  that  he  Icnew  the  facts,  nothing  more  is  required  by 
the  way  of  proof  of  such  knowledge.  So  a  witness'  good  faith  or  bad 
faith  in  doing  an  act  may  be  inferred  from  anything  authorizing  the 
inferences.  Whenever  a  witness'  intention  in  doing  an  act  is  material 
in  law,  it  may  be  shown,  if  possible,  and  he  may  always  speak  directly 
to  it.  Mansell  v.  Gements,  R.  9  C.  P.  139.  He  may  be  asked  what 
opinion  he  formed  on  seeing  a  document.  The  Queen  v.  King, 
[1897]  1  Q.  B.  214.  The  constant  objections  in  this  court  to  ques- 
tions to  a  witness,  as  to  his  own  intention  or  knowledge  while  doing 
a  particular  act  testified  to  as  done  by  him,  are  in  the  main  unjusti- 
fied. If,  for  example,  a  witness  testifies  that  he  made  a  particular 
visit  or  drew  a  particular  instrument  in  evidence  in  a  proceeding  of 
this  kind,  his  intention  is  often  very  material  under  certain  circum- 
stances, and  may  be  proved,  if  possible,  except  in  cases  for  construc- 
tion of  written  documents. 

[19,  20]  That  the  Harmon  heirs  had,  after  his  third  marriage  to 
Alice  Wood,  some  reason  to  apprehend  that  Mr.  Van  Ness  might 
defeat  their  expectations  under  the  will  of  Emma  Iwouise  Van  Ness 
is  apparent,  as  before  such  marriage  he  had  already  beg^n  to  make 
costly  gifts  to  her  and  her  family  in  Port  Jervis,  including  real  estate. 
It  was  conceded  that  Mrs.  Alice  Wood  Van  Ness  and  Mr.  Parshall 
were  in  the  vaults  of  the  Nassau  Bank  -engaged  in  an  examination  of 
the  securities  of  Mr.  Van  Ness  at  Ae  very  moment  process  in  the 
suit  of  Harmon  v.  Van  Ness  was  served  in  April,  1900,  some  60  days 
after  the  first  ceremony  of  marriage  between  Mr.  Van  Ness  and  Miss 
Wood.  While  this  faci  is  perhaps  inconsequential  in  itself,  it  tends 
to  disclose  the  drctmistances  of  testator's  property  and  testator's  sud- 
den and  unusual  relations  with  the  persons  charged  with  a  later 
undue  influence  over  it  and  him.  That  these  comparative  strangers 
to  Mr.  Van  Ness  should  be  concerned  in  any  such  examination  so 
soon  after  the  marriage  is  a  strange  circumstance  in  itself,  perhaps 
possessing  no  legal  si^ificance  and  perhaps  explained  away.  It  is, 
however,  a  fact  established. 

In  May  of  the  year  1901,  immediately  after  the  injunction  restrain- 
ing Mr.  Van  Ness  was  removed  in  the  action  of  Harmon  v.  Van  Ness, 
Mr.  Van  Ness,  the  testator,  is  claimed  to  have  transferred  nearly  all 
his  securities  and  property  to  Alice  Wood  \  an  Ness.  It  is  also  in 
evidence  that  within  two  weeks  after  his  marriage  testator  was  impor- 
tuned by  Harry  Wood,  the  brother  of  proponent,  to  make  some  such 
provision  for  proponent.  This  transfer  in  May,  1901,  was  without  any 
actual  con<;ideration.  The  written  act  of  transfer  is  in  evidence.  The 
transfer  or  gift,  being  a  postnuptial  one,  was  purely  voluntary  on  the 
part  of  Mr.  Van  Ness;  but  its  validity  is  not  before  the  surrogate. 
It  is,  however,  apparent  that  it  contained  no  reservatton  in  the  nivor 
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of  grantor  and  no  power  of  revocation  reserved  to  him.  I  myself 
asked  Mr.  ParshaU  ^i^ietlier  he  advised  Mr«  Van  Ness  that  the  n  uis- 

fer  should  contain  a  power  of  revocation,  and  he  said  that  he  did 
not.  In  equity  this  would  be  considered  a  strange  omission.  This 
transfer  in  question  denuded  a  very  old  man  of  all  his  property  (ex- 
cept the  annuity  from  the  Havemeyer  trust)  by  means  of  a  postnuptial 
settlement  in  favor  of  a  young  woman  who,  although  his  wife,  was 
almost  a  stranger.  An  antenuptial  settlement  would  stand  in  a  very 
different  position  in  equity,  as  marriage  is  the  highest  consideration 
icnown.  It  did  seem  to  the  surrogate  that  the  careless  fashion  in 
which  the  transfer  of  a  large  property  was  made  was  some  evidence 
that  old  Mr.  Van  Ness  lacked  both  vigor  of  mind  and  independent  and 
proper  legal  advice  about  the  times  of  die  transfer  and  the  will.  These 
facts  a  court  of  equity  might  well  consider.  The  only  bearing  thqr 
had  on  this  contention  was  more  restricted. 

The  crude  and  careless  fashion  in  which  the  aged  husband  trans- 
ferred all  his  very  large  property  to  one  who,  though  his  wife,  was 
a  comparative  str^ger  to  him,  is  some  evidence  of  a*  condition  of 
senility  and  incompetence  charged  at  the  times  under  investigation  in 
this  cause.  Mr.  Van  Ness  reserved  nothing  whatever  for  himself  ex- 
cept the  income  of  the  trust  fund  already  mentioned.  This  he  could 
not  convey  to  her,  but  he  soon  transferred  the  income  to  her.  The 
settlement  on  his  part  on  his  third  wife  was  so  imprudent,  so  counter 
to  human  esoDerience,  as  to  excite  the  most  minute  inquiry  into  its 
bona  fides.  The  slightest  evidence  would,  I  think,  sufiioe  to  impeach 
it  in  a  court  of  equity.  But  in  this  cause  such  transfers  are  entitled 
to  be  regarded  only  as  a  badge  and  circumstance  tending  to  prove  the 
undue  influence  charged.  The  transfer  was  superintended  by  Mr. 
Parshall,  who  was  the  very  same  lawyer  who  later  drafted  the  will 
in  controversy  in  this  proceeding  and  superintended  its  execution,  par- 
ticipating in  the  ceremony  as  one  of  the  attesting  witnesses.  It  is  in 
evidence  that  Mr.  Parshall  was  an  old  acquaintance  of  Miss  Wood, 
and  he  and  slie  had  been  friends  from  llieir  respective  youths  in  Port 
Jervis,  where  both  lived  for  many  years.  Mr.  Parshall  had  never 
known  Mr.  Van  Ness  until  after  Miss  Wood  met  Mr.  Van  Ness.  Mr. 
Parshall  had  not  acted  professionally  in  any  way  before  1900  for 
Mr.  Van  Ness,  whose  business  and  large  estate  had  for  a  great  many 
years  prior  to  1900  been  managed  by  old  and  trusted  legal  advisers  of 
Mrs.  Emma  Louise  Van  Ness  in  the  city  of  New  York. 

That  Mr.  Van  Ness  had  the  abstract  right  at  any  time  to  change  his 
agents  and  legal  advisers  cannot  be  gainsaid,  and  his  excessive  anger 
at  the  action  of  the  Harmon  heirs  and  their  allies  might  wdl  have 
been  a  good  and  sufBcient  justification,  were  it  not  for  other  circum- 
stances disclosed  by  the  evidence.  Had  Mr.  Parshall  shown  him- 
self free  of  all  complicity  in  the  denudation  of  Mr.  Van  Ness,  and  a 
competent  and  wholly  disinterested  legal  adviser,  keenly  alive  to  pro- 
fessional obligations,  the  circumstances  which  I  am  considering  and 
about  to  consider  would  have  less  bearing  on  the  factum  of  will  in 
this  proceeding.  As  it  is  they  have  much. 

About  a  year  or  less  after  Mr.  Van  Ness'  marriage  to  Miss  Wood, 
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Mr.  and  Mrs.  Van  Ness  removed  to  Port  Jervis  from  Cornwall,  thus 
cxchanginp^  the  beautiful  and  picturesque  countr\',  to  which  Mr.  Van 
Ness  had  long  been  much  attached,  for  one  in  which  he  was  a  total 
stranger.  His  life  while  at  Port  Jervis  was  passed  in  the  intimate 
•company  of  his  new  wife's  family  and  their  acquaintances  and  far 
from  those  of  his  prior  lifetime.  He  was  in  the  eighty-third  year  of 
his  a^e  and  among  strann^crs  when  the  will  in  controversy  purports 
to  be  made.  It  was  made  at  Port  Jervis,  amidst  the  new  surroundings 
of  testator,  and  was  drawn  by  Mr.  Parshall  and  witnessed  by  those 
who  were  also  comparative  strangers  to  Mr.  Van  Ness  and  who  had 
hut  recently  come  into  his  life  through  his  last  marriage.  While  little 
legal  significance  attaches  to  these  circumstances  standing  apart,  they 
are  not  devoid  of  relation  to  other  serious  circumstances  about  to  be 
•considered. 

At  the  time  Mr.  Parshall  drew  the  will  now  offered  for  probate  it 
appears  that  he  was  in  possession  of  $40,000  in  prime  railroad  bonds 
belonging  originally  to  Mr.  Van  Ness,  or  in  his  control  under  the  will 
of  his  second  wife  for  proper  purposes.  Mr.  Parshall  says  the  trans- 
fer of  these  bonds  to  Mr.  Parshall  was  for  legal  services  rendered  by 
him.  No  bill  was  rendered;  no  services  shown.  If  the  evidence  con- 
cerning Mr.  Parshall's  possession  of  this  $40,000  of  the  bonds  of  tes- 
tator had  ended  there,  no  grave  irregularity  would  be  apparent  on 
its  face.  But  it  did  not  end  there.  Shortly  afterward  some  disgorge- 
ment, it  appears,  was  demanded  of  Mr.  Parshall  by  Harry  Wood,  a 
young  1)rother  of  Mrs.  Alice  Wood  Van  Ness,  who  had  made  the 
early  i>ostnuptial  demand  on  Mr.  Van  Ness  already  mentioned.  There 
is  no  evidence  that  Mr.  Wood  had  any  authority,  or  that  Mr.  Van 
Ness  was  privy  to  die  demand  on  Mr.  Parshall,  or  ihat  Mr.  Van  Ness 
took  any  part  in  it,  or  ever  received  any  benefit  from  the  arrangement 
which  followed  the  demand  of  Wood.  This  demand  of  Wood  was  a 
mm  statement  in  effect : 

*'Oive  up  some  of  your  booty  to  me^  or  take  the  GooseQuenoes." 

Unexplained,  such  a  transaction  speaks  louder  than  a  human  voice 
for  Mr.  Van  Ness'  total  incapacity  to  manage  his  own  affairs  at  the 
time  the  will  was  made.  Mr.  \'an  Ness  had  then  given  away  with- 
out consideration  about  all  his  large  property  to  Alice  Wood  Van  Ness 
or  her  family,  as  before  stated,  except  the  $40,000  which  Mr.  Parshall 
himself  had  taken.  Instead  of  givin^^  it  back  to  Mr.  Van  Ness,  Mr. 
Parshall,  it  is  conceded,  agreed  to  give  Harry  Wood  the  income  on 
the  bonds  then  in  Mr.  Parshall's  hands,  to  be  paid  during  Mr.  Van 
Ness'  entire  life.  Here,  without  the  consent  of  Mr.  Van  Ness,  was 
an  annuity  in  favor  of  a  stranger  carved  out  of  property  which  Mr. 
Van  Ness  held  as  his  own,  subject  to  the  will  of  his  second  wife. 
Mr.  Parshall  states  that  he  made  this  extraordinary  arrangement  be- 
cause Mr.  Wood  had  introduced  him  to  the  profitable  business  which 
led  to  his  receipt  of  these  bonds.  For  many  years  Mr.  Parshall  states 
that  this  strange  compact  between  Wood  and  himself  was  carried  out. 
As  long  as  ^Ir.  Parshall  was  financially  able,  Mr.  Parshall  handed  , 
over  all  the  income  on  the  bonds  to  Mr.  Wood;  and  when  no  longer 
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able,  being  sore  pressed  by  Wood,  Mr.  Pstrshall  even  converted  to 

his  own  use  the  fund  of  an  estate  of  which  he  w  as  then  an  executor 
in  order  to  discharge  the  pressing  demands  of  Wood.  How  pressing 
these  obh'efations  must  have  been  is  apparent  by  Mr.  Parshall's  resort 
to  such  desperate  means  of  relief.  As  such  obligations  to  Wood  had 
no  foundation  in  law,  the  arrangement  is  some  evidence  of  the  con- 
spiracy charged  in  this  cause,  or  at  least  it  tends  to  support  the  conten- 
tion of  contestants  that  there  was  such  a  conspiracy  to  ^in  posses- 
sion of  the  estate  of  the  aged  testator  by  any  means  possible,  includ- 
ing the  will  now  offered  for  probate. 

If  even  this  last-stated  inference  is  too  strong,  or  not  justifiable,  then 
we  may  safely  conclude  that  the  facts  established  in  respect  of  the 
bonds  in  his  custody  do  deprive  Mr.  Parshall  of  the  advantage  of 
that  lofty  position  of  professional  independence  and  disinterestedness 
which  is  always  highly  essential  in  the  draftsman  of  the  will  of  one 
whose  capacity,  independence,  and  freedom  are  in  doubt.  The  pro- 
ponent should  show,  in  this  proceeding  to  probate  a  will  in  her  favor, 
•  that  the  agent  of  the  will  was  not  her  agent.  Mr.  Van  Ness,  the  al- 
leged testator,  was  in  a  very  peculiar  situation  toward  proponent  at 
the  time  the  will  was  drawn ;  he  was  among  strangers,  very  old,,and 
separated  from  his  only  daughter.  His  whole  environment,  his  great 
age,  and  his  many  peculiarities  certainly  entitled  Mr.  Van  Ness  to 
the  most  independent,  the  most  disinterested  and  competent,  legal  serv- 
ices on  the  part  of  the  draftsman  of  his  will.  Mr.  Parshall's  relations 
with  Wood  and  his  sister,  Mrs.  Alice  Wood  Van  Ness,  disclose  that 
he  did  not  possess  these  qualifications,  and  that  he  was  then  under 
most  serious  responsibilities  and  obligations  of  some  kind  undisclosed 
to  the  family  of  this  proponent.  Mr.  Parshall,  in  other  words,  did 
not  occupy  that  position  towards  testator,  at  the  time  the  will  was 
drawn,  which  affords  any  guaranty,  in  itself,  that  the  paper  propound* 
ed  was  the  free,  unrestrained,  and  independent  act  of  a  capable  testa- 
tor. 

Indeed  Mr.  Parshall's  connection  with  the  will  does  not  benefit  it 
under  the  circumstances.    On  the  contrary,  it  raises  crrounds  of  sus- 

ficion  that  it  was  not  the  voluntary  and  free  act  of  a  capable  testator, 
t  was  quite  open  to  young  Mr.  Wood,  who,  as  the  record  discloses, 
was  present  in  court,  to  explain  the  transact  ion  with  Mr.  Parshall 
about  the  bonds  and  its  relations  to  Mr.  Van  Ness  and  his  estate;  but 
Mr.  Wood  was  not  called  to  the  stand.  Mr.  Parshall's  evidence  on 
this  point  is  wholly  insufikient,  and  from  it  I  am  bound  to  infer  that 
Mr.  Van  Ness,  at  the  time  of  making  his  will,  did  not  have  that  in- 
dependent and  disinterested  legal  advice  which  his  dubious  situation 
justly  required.  In  other  words,  Mr.  Parsh all's  evidence,  standing 
alone,  does  not  make  it  sufficiently  or  conclusively  apparent  to  the 
surrogate  that  the  will  of  June  24.  1901,  was  in  fact  the  free  and  the 
independent  act  of  a  capable  testator.  On  Mr.  Parshall's  evidence 
alone  this  will  cannot  be  established,  in  view  of  the  contestants'  other 
proofs  in  this  cause. 

[21]  The  other  attesting  witness  to  the  will  now  offered  for  pro- 
bate was  Mr.  Senger,  a  brother-in-law  of  Mr.  Parshall,  and  then  a 
138N.Z.S.— ^ 
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young  law  student  in  Mr.  Parshall's  own  law  office  m  Port  Jcrvis. 
The  acquaintance  of  Mr.  Sengcr  with  old  Mr.  Van  Ness  was  most 
limited,  and  his  permitted  opinions  on  the  testamentary  capacity  of 
Mr.  Van  Ness  and  that  old  person's  freedom  from  aU  restraint  on 
the  occasion  of  the  execution  of  the  will  are  necessarily  not  on  the 
highest  foundation.  Mr.  Van  Ness  was  a  newcomer  in  Port  Jervis, 
and  the  young  law  student  hardly  knew  him.  The  greatest  circum- 
spection and  care  was  necessary  to  establish  the  due  execution  of  a 
will  executed  in  Port  Jervis,  among  strangers,  by  the  aged  Mr.  Van 
Ness,  almost  exclusively  in  favor  of  his  young  wife,  and  contrary  to 
prior  testamentary  intentions.  Certainly  attesting  witnesses  could  have 
been  selected  whose  witness  would  have  been  more  conclusive  upon 
factum  of  will  tlian  that  of  either  of  the  young  men  actually  selected. 

When  the  character  of  persons  acting  as  attesting  witnesses  is  im- 
plicated by  any  circumstances  connecting  them  with  the  sole  bene- 
ficiary, their  act  of  witnessing  is  necessarily  somewhat  affected,  and 
their  bias  is  then  to  be  taken  into  the  account  by  the  surrogate. 
Wlien  their  opinions  on  testator's  capacity  or  freedom  are  weighed, 
they  are  entitled  to  less  considration  tiian  those  of  persons  standing 
in  a  better  and  more  exalted  and  neutral  position.  Testamentary  law 
fully  justifies  these  conclusions,  if  none  other.  Xhe  purpose  of  the 
law  in  requiring  attesting  witnesses  to  a  will  has  been  held  to  be  "pri- 
marily for  the  security  of  the  testator  at  the  time  of  the  execution 
of  the  will ;  the  statute  intending  that  the  witnesses  shall  be  in  the 
nature  of  guards  or  securities  to  protect  him  in  the  execution  of  the 
will  against  force  or  fraud  or  undue  influence."  Wright  v.  Doe  ji. 
Tatham,  1  A.  &  £.  3.  In  the  Will  of  Oscar  ^rton  Schmidt,  U9  N. 
Y.  Supp.  464,  the  surrogate  recognized  the  accuracy  of  the  state- 
ment in  Writ^'ht  v.  Doe,  just  cited.  In  this  cause  now  here  the  testi- 
mony of  neither  attesting  witness  is  in  a  strong  position  to  rebut  tlie 
undue  influence  or  fraud  charged,  if  it  is  otherwise  established. 

It  has  been  held  in  this  country,  though  not,  I  think,  in  this  juris- 
diction, that  undlue  influence  is  more  readily  inferred  in  case  of  a  wfll 
in  favor  of  a  mistress  than  in  case  of  a  will  in  favor  of  a  wife.  Kes- 
singer  v.  Kessinger,  37  Ind.  341.  It  has  been  also  held  that  the  undue 
influence  of  a  husband  over  a  wife  is  nmre  easily  inferred  than  that 
of  a  wife  over  a  husband.  Marsh  v.  Tyrrell,  2  Hagg.  84,  4  Ecc.  Rep. 
p.  51.  The  integrity  of  both  these  decisions  may,  of  course,  be  open 
to  further  contention,  although  the  decisions  just  cited  are  only  a 
recrudescence  of  a  very  old  conception  in  law.  In  early  Roman  law, 
gifts  between  spouses  were  prohibited  to  some  extent,  in  order  to 
avoid  the  exercise  of  the  influence  now  termed  tmdue  influence  "ne 
mutuo  amore  invicem  spoliarentur,"  or,  in  other  words,  "lest  by  mu- 
tual affection  they  should  be  despoiled  in  turns."  So  by  the  early 
law  of  France,  only  a  husband  or  a  wife  who  had  no  children  could 
give  property  to  the  other,  according  to  some  old  "coutumes,"  and 
then  only  in  case  they  were  equally  alert  and  also  equal  in  health, 
age,  and  belongings.  Loysel,  Institutes,  128.  These  early  examples  of 
legal  restrictions  on  the  undue  influence  of  wives  over  husbands  and 
husbands  over  wives  are  more  interesting  than  important  at  present. 
They,  however,  Recognize  the  very  same  danger  which  modern  law 
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guards  against  in  pr<^r  cases,  as  may  be  seen  from  the  decision  on 
Rollwagen's  Will,  in  our  own  courts.  63  N.  Y.  504.  Human  nature 
is  much  the  same  in  different  ages,  and  the  law  of  testaments  is  a 
very  old  law  and  much  the  same  in  all  countries  for  a  thousand 
years  past. 

I  will  not  forget  that  Alice  Wood  Van  Ness  was  a  wife  in  law, 

and  I  cannot  overlook  that  as  such  she  would  be  fairly  entitled  to 
some  substantial  provision  out  of  her  husband's  estate.  In  this  court 
she  is  entitled  to  all  the  legitimate  inferences  which,  even  in  her  par- 
ticular case,  attach  to  the  most  honorable  and  honored  status  of  wife. 
But  even  an  honored  wife  may  be  guilty  of  exerting  undue  influence 
over  her  husband  in  respect  of  his  will.  Each  case  of  this  kind  is  to 
be  determined  by  its  own  circumstances,  as  is  often  said  in  the  books 
of  the  law.  The  rules  of  courts  of  equity  and  courts  of  probate  are, 
•  however,  not  the  same  in  attaching  the  same  specific  presumptions 
of  undue  influence  to  confidential  relations,  such  as  guardian  and 
ward,  parent  and  child,  and  man  and  wife.  In  this  court,  in  a  testa- 
mentary cause,  undue  influence  of  the  wife  must  always  be  established 
and  never  presumed  from  a  mere  relation  of  confidence.  Parfitt  v. 
Lawless,  [1869]  2  P.  &  D.  462,  469.  But,  as  I  have  stated  at  length 
before,  an  undue  influence  may  always  be  established  by  circumstan- 
tial evidence,  only. 

Old  testamentary  law  recognized  that  any  wife,  good  or  bad,  might 
be  guilty  of  procuring  a  will  by  undue  influence.  Swinb.  pt.  7,  §  2. 
And  ever  since  it  is  held  in  testamentary  matters  that  an  artful  wife 
may  readily  subdue  her  husband  to  her  own  purposes  so  as  to  d$;- 
prive  him  of  a  disposing  mind  which  the  law  demands  of  a  testator. 
Mountain  v.  Bennett,  1  Cox,  353,  355;  Rollwagen  v.  RoUwagen,  63 
N.  Y.  504.  While  lep^itimate  influence  and  persuasion  are  always 
permissible  by  a  wife  to  a  husband,  if  the  wife  ruthlessly  disregard 
ail  propriety  and  all  the  rights  of  others  dependent  on  testator  in 
the  process  of  attaining  her  own  ends,  that  fact  is  a  drcumstance  to 
be  Gonaidered  in  determining  whether  her  influence  over  her  hus- 
band was  in.  law  legitimate  or  undue.  In  my  inferences  from  the  cir- 
cumstantial evidence  on  this  point  I  have  endeavored  to  keep  far 
within  the  range  sanctioned  by  the  decisions  in  such  cases  as  Roll- 
wagen V.  RoUwagen.  I  have  drawn  no  inference,  and  shall  draw 
none,  which  bv  any  chance  or  by  the  strictest  rules  of  induction  is 
not  an  irresistible  inference. 

[22]  The  situation  of  the  parties,  the  condition  of  the  testator's 
estate,  and  some  of  the  circumstances,  but  not  all,  about  the  execution 
of  the  will  of  June  24,  1901,  have  now  been  regarded  or  considered. 
In  order  to  establish  any  testamentary  script  as  a  will,  animus  testandi, 
or  an  intention  to  dispose  of  property  by  such  instrument,  or  to  desig- 
nate the  guardianship  of  a  child,  ought  generally  to  be  made  apparent 
by  a  proponent.  Now,  Mr.  Parshall  testifies,  with  great  distinctness, 
and  he  was  the  draftsman  of  the  papers  propounded  as  a  will,  that  at 
the  time  the  so-called  will  was  drawn  testator  had  so  stripped  himself 
of  all  his  property  by  prior  transfers  to  his  young  wife  and  her  family 
that  there  was  substai  ' ;  'ly  nothing  for  the  will  to  operate  on.  If  the 
testator  Uien  understood  that  situation,  and  I  fear  he  did  not,  for  the 
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paper  gave  $25,000  to  his  daughter,  Mm.  Parsons,  then  there  was  no 
real  intention  on  his  part  to  dispose  of  anything  by  the  paper  pro- 
pounded. The  consequence  is  that  there  is  shown  by  proponent's  own 
witness,  the  attelsting  witness  to  the  will,  that  there  was  a  total  absence 
of  animus  testandii  or  intention  to  dispose  by  will  on  the  part  of  the 
alleged  testator.  This  is  a  very  singular  fact,  and,  being  true,  as  Mr. 
Parshall  asserts,  the  will  propounded  is  a  mere  cover  for  a  further 
assurance  or  a  sort  of  dragnet  release  to  his  wife,  which  is  entitled 
to  very  little  consideration  in  a  probate  court.  If  the  script  pro- 
pounded was  not  intended  to  be  a  will  by  the  testator,  in  the  sense 
of  being  a  final  disposition  of  property,  it  rises  no  higher  than  a  mere 
declaration  calculated  to  protect  proponent,  or  else  it  is  a  sort  of 
makeshift  further  assurance  in  her  favor.  If  this  is  the  true  situa- 
tion of  the  papers  propounded,  and  from  Mr.  Parshall's  own  testi- 
mony I  must  conchule  that  it  is,  it  is  apparent  that  the  papers  pro- 
pounded are  not  so  much  a  will  of  Mr.  Van  Ness  as  they  are  pro- 
ponent's own  papers,  for  they  are  beyond  all  proper  contemplation  of 
the  Statute  of  Wills. 

While  the  dispositive  character  of  a  testamentary  paper  is  not  much 
looked  at  in  this  jurisdiction  before  probate  (Matter  of  Meyer,  72 
Misc.  Rep.  566,  571,  131  N.  Y.  Supp.  27 ;  cf.  Van  Giessen  v.  Bridg- 
ford,  83  N.  Y.  355 ;  Matter  of  Davis,  182  N.  Y.  468,  75  N.  E.  530). 
the  surrogate  is  fully  persuaded  that  a  resort  to  the  Statute  of  Wills 
with  an  intention  on  the  part  of  a  testator  to  do  somethinq-  else  than 
dispose  of  his  estate  under  color  of  a  will  is  a  defiance  of  the  Statute 
of  Wills,  or,  if  not  so,  it  is,  in  any  event,  a  circumstance  which 
ought  not  to  be  ignored  by  the  surrogate  in  a  case  of  this  character, 
if  the  evidence  is  conflicting.  That  Mrs.  Alice  Wood  Van  Ness  placed 
very  little  reliance  on  the  wills  now  presented  for  probate  is  disclosed 
by  her  sworn  petition  for  letters  of  administration  on  Mr.  Van  Ness' 
estate.  She  then  knew  that  there  was  a  will ;  but,  accepting  her  own 
statement  that  it  was  mislaid  or  lost,  she  never  attempted  to  estab- 
lish it  as  a  lost  will  in  any  way.  It  is  to  be  noticed,  also,  that  her 
petition  for  administration  makes  the  estate  insignificant  in  value. 


But  to  go  back  to  the  factum  of  will.  It  was  on  June  24,  1901, 
when  the  testator  had  nothing  left  to  give,  that  the  will  now  pro- 
pounded purports  to  be  made  giving  Mrs.  Parsons,  the  testator's 
daughter,  $25,000,  which  testator  then  did  not  have  to  give,  and 
about  all  the  residue  of  nothing  to  this  proponent,  Alice  Wood  Van 
Ness.  On  January  24.  1902,  another  impotent  paper,  called  a  "cod- 
icil," was  prepared  by  Mr.  Parshall,  which  on  its  face  took  away  from 
Mrs.  Parsons  even  the  $25,000  that  she  never  could  have  received, 
if  Mr.  Parshall's  evidence  of  Mr.  Van  Ness'  pecuniary  situation 
is  to  be  taken  as  correct.  This  codicil,  if  a  bona  fide  attempt  under 
the  Statute  of  Wills,  and  not  a  merely  colorable  instrument  by  way 
of  consistent  concealment  of  the  prior  complete  denudation  of  Mr. 
Van  Ness  by  Alice  Wood  Van  Ness,  her  family,  and  Mr.  Parshall, 
is  in  the  same  position  as  the  will  regarded  as  a  dispository  doctunent 
It  disposes  of  nothing,  and  its  proofs  lack  evidence  of  testamentary 
intention  on  the  part  of  testator;  that  is»  of  "animus  testandi"  in 
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the  complete  sense  of  that  established  term  of  law.  In  England, 
whence  New  York  derives  much  of  its  common  law,  a  will  would  be 
refused  probate  because  not  dispositive.  Lister  v.  Smith,  33  L.  J. 
P.  29:  Nichols  v.  Nichols,  2  Phill.  180;  Matter  of  Meyer,  72  Misc. 
Rep.  571.  572,  131  N.  Y.  Supp.  27. 

[23]  But  if  we  place  no  harsh  construction  on  the  codicil  of  Jan- 
uary 24,  19Q2,  and  treat  it  also  as  an  attempt  to  testamentate  in  good 
faith  under  the  existing  Statute  of  Wills,  the  evidence  of  its  due 
execution  by  a  competent  and  free  testator  is  not  very  high.  The 
coddcil  propounded  was  drawn  by  Mr.  Parshall,  and,  like  the  will, 
the  ceremony  of  its  execution  was  performed  at  Port  Jervis.  It 
was  witnessed  by  Mr.  Parshall  and  by  Dr.  Lambert,  a  resident  phy- 
sician of  Port  Jervis.  Necessarily  Dr.  Lambert's  means  of  observ- 
ing the  testator  were  limited  to  their  joint  residence  at  Port  Jervis, 
which  was  brief.  This  witness  was  the  family  physician  of  the 
Wood  family.  He  could  not  remember  whether  or  not  Mrs.  Van 
Ness  was  present  when  the  codicil  was  executed.  He  came  to  the  cer- 
emony by  Mr.  Parshall's  request  It  was  he,  this  witness,  who  sent 
Miss  Wood  away  on  the  argonautic  expedition  which  led  to  her  mar- 
riage. The  effect  of  testimony  of  attesting  witnesses  to  a  codicil  like 
this  has  been  discussed  in  Marsh  v.  Tyrrell,  4  Ecc.  Rep.  46. 

It  is^  not  necessary  in  a  case  of  tills  kind  to  connect  all  the  attest- 
ing witnesses  with  a  conspiracy  or  the  undue  influence  charged 
Even  persons  of  high  character  may  be  employed  and  fail  to  do  their 
duty  in  a  situation  like  that  of  Dr.  Lambert  and  Mr.  Van  Ness. 
Mr.  Van  Ness  was  at  Port  Jervis,  very  old,  among  total  strangers, 
and  away  from  his  only  daughter  and  lifelong  friends.  He  was  then 
over  83  years  of  age.  Yet  there  is  no  evi&nce  that  the  physician 
took  the  slightest  pains  to  examine  Mr.  Van  Ness  alone  and  apart 
from  his  wife  or  Mr.  Parshall.  He  wa^  not  bound  to  unravel  all  the 
complicated  conditions  of  his  family  relations  or  the  tangled  threads 
of  Mr.  Van  Ness'  past  life.  But  he  should  have  taken  some  pains 
to  ascertain  the  facts  he  attested.  This  attestin^f  witness  was  natu- 
rally most  interested  in  the  Wood  family.  He  did  not  even  know  at 
the  time  of  the  codicil  that  Mr.  Van  Ness  had  an  only  daughter  de- 
pendent upon  him  to  some  extent.  It  appears  that  this  witness  made 
himself  only  perfunctorily  an  attesting  witness  and  a  part  of  a  testa- 
mentary ceremony  conducted  by  Mr.  Parshall  in  the  presence  of  Mrs. 
Alice  Wbod  Van  Ness,  the  possessor  of  all  of  Mr.  Van  Ness'  estate. 

If  we  accept  it  all  as  true,  the  evidence  of  this  attesting  witness,  Dr. 
Lambert,  is  not  sufficient  in  itself  to  disprove  the  moral  or  physical  sub- 
it  ct  ion  of  Mr.  Van  Ness  indirectly  established  by  contestants  at  the 
time  he  executed  this  meaningless  codicil.  That  the  witness'  part  in 
the  codicil  was  unobjectionable  is  all  that  can  be  isaid  in  favor  of  Dr. 
Lambert's  testimony.  This  witness  may  have  been  duped  by  others, 
and  his  suspicions  adroitly  put  at  rest,  so  as  not  enable  him  to  detect 
coercion  and  fraud,  if  any  existed,  as  was  said  in  Marsh  v.  Tyrrell. 
But  without  adopting  any  such  harsh  conjecture  or  inference  as  that 
fully  justified  by  the  declsioa  in  Marsh  v.  Tyrrell,  the  surrogate  is  of 
the  opinion  that  Dr.  Lambert's  testimony  is  not  sufficient  in  itself  to 
disprove  all  Uie  evidence  against  the  codicil  or  in  its  disfavor.  The 
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legal  efTect  of  all  such  evidence  will  be  considered  in  my  conclusion  of 

this  opinion. 

[24  J  I  come  now  to  the  consideration  of  an  instrument  in  evidence 
in  this  cause  which  I  regard  as  important  and  as  most  serious  to  the 
parties  concerned  in  its  preparation.  Not  content  with  this  codicil, 
quite  exckiding  the  only  daughter  of  testator  from  any  possible  par- 
ticipation in  her  father  s  estate,  a  formal  paper  was  prepared,  as  the 
justification  of  the  codicil.  It  was  a  minatory,  heartless,  and  most  un- 
scrupulous writing  to  be  prepared  and  witnessed  by  adults  of  the  slight- 
est respectability,  if  it  was  ever  intended  that  it  should  be  used  against 
Mrs.  Parsons;  and  subsequent  events  show  that  it  was  attempted  to 
Lc  so  used  as  a  means  of  subjecting  the  testator's  only  daughter,  Mrs. 
Parsons,  to  a  slate  of  terror  about  the  assertion  of  her  claims  to  lier 
father's  property,  whatever  it  was.  Mrs.  Parsons  appeared  in  court/ 
an  elderly  woman,  and  beyond  all  witnesses  in  my  experience  in  her 
demeanor  gentle  and  considerate.  This  lady  had  a  large  adult  family, 
also  of  respectability  and  station.  This  extraordinary  document,  pur- 
porting to  be  made  five  days  after  the  codicil,  was  in  the  handwriting 
of  proponent  and  witnessed  by  Mr.  Parshall,  the  draftsman  of  the  wiu 
and  codicil.  I  refer  to  the  document  reflecting  on  Mrs.  Parsons'  legit- 
imacy and  threatening  her  with  exposure  in  the  event  that  she  ever 
attempted  to  commence  a  suit  against  Alice  Wood  Van  Ness  to  break 
the  wills. 

This  document  purports  to  be  signed  by  Mr.  Van  Ness  himself,  al- 
though it  is  wholly  inconsistent  with  his  fond  letters  in  evidence  to  his 
daughter,  and  also  with  the  single  rather  touching  allusion  in  them  to 
the  very  aged  woman,  once  the  wife  of  his  youth.  That  single  allusion 
denoted  something  in  him  long  dormant.  It  ends  all  doubt  on  his  once 
fond  relations  with  Mrs.  Parsons'  mother.  Of  course,  Mrs.  Parsons 
being  born  in  wedlock,  her  legitimacy  was  not  open  in  law  to  such  un- 
scrupulous question  as  that  attempted  to  be  raised  by  this  document. 
Any  lawyer  should  have  known  that.  In  so  far  as  the  document  itself 
purports  to  be  executed  by  Mr.  Van  Ness,  it  is  good  evidence,  to  my 
mind,  of  his  subjection  to  the  very  undue  influence  charged  by  con- 
testants. No  man  in  any  other  condition  could  have  signed  such  a 
}  aper.  There  is  not  the  slightest  foundation  for  even  suspicion  that 
Mrs.  Parsons  was  not  the  daughter  of  Mr.  Van  Ness  and  the  legitimate 
wife  of  his  youth.  In  any  aspect,  the  paper  now  being  considered  is 
wcirlhlcss.  except  in  so  far  as  it  reflects  on  the  person  who  wrote  it  and 
the  lawyer  who  witnessed  it.  As  to  them  it  denotes  a  willingness  to 
resort  to  means  which  were  not  in  law  or  in  morals  legitimate  to  effect 
the  testamentary  dispositions  they  now  cau^  to  be  propounded  to  me. 
Of  this  I  must  take  notice.  I  will  not  have  the  honor  of  families  need- 
lessly aspersed  in  this  court  without  some  attempt  to  rebuke  it  There 
nuist  be  some  limit  to  cupidity  here. 

It  is  well  established  that  a  party  defendant  who  bribes  a  juror  ad- 
mits to  some  extent  guilt.  I  think  that  a  party  who  resorts  to  such  a 
paper  as  that  now  under  my  consideration,  or  who  resorts  to  minatory 
and  intimidating  actions  in  a  litigation,  ought  to  be  taken  to  admit  to 
otne  extent  the  guilt  charged.  In  this  aspect  this  incriminating  paper 
is  most  damaging  to  this  proponent  and  to  Mr.  Parshall.  It  has  been 
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«aid  that  a  party  is  known  by  his  witnesses.  In  re  Benjamin's  WiU» 

136  N.  Y.  Supp.  1073.  This  is  a  fortiori  true  of  .attesting  witnesses 
to  a  will  or  a  document.  But  I  will  say  no  more  on  this  head.  It  was 
with  great  reluctance  that  I  have  said  what  is  so  obvious  and  at  the 
ssuiie  time  so  necessary  to  be  said  in  the  interest  of  justice, 

[25  J  Many  of  the  essential  facts  in  this  cause  have  now  been  touched 
on,  hut  not  ail.  After  making'  the  transfers  and  will  and  codicil  in  the 
manner  already  considered  Mr.  Van  Ness  lived  on  for  10  years  ap- 
parently happily  with  his  last  wife.  He  died  in  the  ninety-third  year 
of  his  age.  It  is  but  just  to  proponent  to  say  that  there  is  evidence  that 
throughout  this  period  proponent  conducted  herself  with  propriety  to- 
wards Mr.  Van  Ness.  But  he  tiien  still  enjoyed  an  ample  income  of 
his  own  from  the  trust  fund  and  this  conduced  to  their  joint  comfort. 
There  is  proof  that  this  income  also  he  handed  over  to  the  last  wife. 
That  Mr.  Van  Ness  was  the  better  for  his  wife's  kindly  consideration 
and  watchful  care  throughout  this  period  is  apparent.  If  it  had  not 
teen  for  the  gross  evidence,  already  mentioned,  a  will  of  a  man  in 
favor  of  his  wife  would  be  entitled  to  great  consideration  in  a  probate 
court.  It  is  said  by  some  authorities  that  testamentary  instruments 
procured  by  some  kinds  of  coercion  may  be  ratified  when  the  coercion 
ceases,  and  Mr.  \'an  Ness'  subsequent  declarations  tend  to  show  some 
sort  of  acquiescence  or  ratification  in  the  various  provisions  for  Mrs. 
Alice  Wood  Van  Ness.  That  very  excellent  old  commentator  on  wills, 
Swinburne,  states  of  a  will  coerced  by  fear  diat: 

"If  testator  aftf rwards,  when  there  Is  uo  cause  of  fear,  do  laUfly  and  con- 
firm the  testameat,  I  suppose  Uie  instrument  to  be  good  in  laWi*  >Swinb. 
Pt.  7,  i  2. 

A  very  excellent  modern  commentator  on  the  American  law  of  wills 
is  evidently  of  the  same  opinion.  1  Kedfield  on  Wills,  514,  515.  Text- 
bopk  writers,  with  three- old  exceptions,  are  not,  however,  in  our  law 
tecognized  as  legitimate  sources  of  law.  Whenever  dted,  they  are  cited 
for  illustration  or  consensus  of  interpretation,  never  by  any  chance  as 
authority.  But  this  same  doctrine  stated  by  Swinburne  has  been  since 
often  recognized  in  probate  courts  in  cases  wljere  no  change  has  been 
made  for  years  by  a  knowing  and  competent  testator  allcg^ed  to  have 
been  coerced  to  making  a  will.  It  was  regarded  as  a  very  cogent  cir- 
cumstance by  the  ecclesiastical  courts  when  a  coerced  will  was  long 
abided  by  and  not  changed  by  testator  after  the  coercion  had  ceased. 
But  I  think  such  acquics -cnce  of  late  years  is  only  regarded  as  evidence 
to  rebut  a  presumption  of  complete  coercion.  In  re  Campbell's  Will, 
136  N.  Y.  Supp.  1100.  I  take  it  in  any  event  that  at  the  present  day, 
when  either  umlue  influence  or  fraud  is  clearly  established,  such  a  con- 
structive or  presumptive  ratification  n\ust  be  adequatd^  made  out  in 
order  to  prevail  in  such  a  curious  case  as  this.  If  there  is  any  inherent 
circumstance  which  rebuts  such  presumption  or  inference,  it  is  not  ap-. 
plied. 

It  must  be  remembered  that  Mr.  Van  Ness  was  in  about  the  eighty- 
.  fourth  year  of  his  age  when  he  made  the  codicil,  only  six  months  after 
he  had  made  the  will  now  also  in  question.  He  had  then  stripped  him- 
-self,  or  been  stripped,  by  conveyances  or  assignments,  of  every  bit  of 
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tangible  property  he  had  in  the  world,  even  including  his  ovm  favorite 
horses.  What  a  lamentable  situation  for  a  man  of  property  I  There 
is  no  proof  that  at  any  time  afterwards  he  ever  did  a  single  act  of 
a  serious  business  nature.  There  is  some  proof  that  he  did  not.  He 
was,  after  the  making  of  the  will,  as  completely  dead  to  all  affairs  of 
a  business  nature  as  a  man  could  be  and  be  alive.  While  there  is  some 
evidence  of  continued  intelligence  on  his  part  in  minor  human  interests, 
even  this  is  not  very  marked.  He  lived  on,  a  mere  simulacrum  of  a 
once  powerful  man.  He  had  abdicated  his  property  and  all  business 
functions  to  his  young  wife.  In  what  way  should  such  a  very  old  man 
so  situated  be  held  to  a  constructive  ratification  in  such  a  case  as  this, 
or  to  a  ratitication  by  mere  acquiescence?  It  is  interesting  to  observe 
that  in  some  countries,  in  no  distant  a^fe,  an  abdication  of  all  of  his 
property  by  a  man  was  regarded  as  tlie  equivalent  of  his  civil  death. 
No  further  property  rijjhts  inhered  thereafter  in  such  a  man.  He  could 
do  no  civil  act.  He  could  neither  act,  nor  ratify  an  act.  He  was  civilly 
dead.  While  we  are  in  no  danger  of  mistaking  such  curiosities  of  by- 
gone laws  for  actual  modem  law.  there  is  a  pregnant  suggestion  to  ba 
deduced  here  from  the  old* law  cited. 

Certainly,  in  this  cause  before  me,  if  the  acquiescence  of  Mr.  Van 
Ness  is  held  forth  by  proponent  as  a  plea  in  condonation  of  an  offense 
or  offenses  established,  the  acquiescence  alleged  should  be  made  out, 
not  presumptively,  but  actually,  in  order  to  prevail  under  the  circum- 
stances of  this  particular  case.  The  fact  that  he  was  miserably  old, 
entirely  disassociated  from  all  business  affairs,  and  aWay  from  close 
association  with  the  only  being  who  in  the  ordinars-  course  of  nature 
could  have  had  for  him  a  profound  or  deep-seated  affection  (I  refer 
to  his  only  daughter),  is  to  be  taken  into  the  account,  and  it  requires 
proof  of  a  free,  intelligent,  and  complete  ratification  by  Mr.  Van  Ness. 
His  acquiescence  sjiould  be  made  out  by  propfs  as  clear  as  the  noon- 
day, if  it  is  to  prevail  in  this  cause.  The  garrulous  maunderings  of  a 
senile  man  in  the  presence  of  any  stranger  that  he  and  his  wife  picked 
up  in  the  course  of  foreign  travel  are  not  sufficient.  Nor  should  they 
be  construed  into  a  ratification,  or  treated  as  a  declaration  of  conse- 
quence, unless  safeguarded  by  other  relevant  facts  denoting  freedom 
from  aJl  wifely  pressure  and  influence. 

Whether,  indeed,  a  will  procured  by  fraud  or  undue  influence  may 
ever  be  ratified  in  law  is  a  very  sttbtfe  and  serious  question,  not  dis- 
tinctly answered  by  any  modern  case.  In  modern  cases  such  ratifica- 
tions by  acquiescence  are  treated  rather  as  presumptions  rebutting  cir- 
cumstantial evidence  of  fraud  and  duress.  A  greater  and  even  more 
distinguished  Doctor  of  the  Civil  Law  than  Swinburne,  one  more  fa- 
miliar, if  possible,  with  the  fundamental  principles  of  dvil  and  canon 
law  regulating  wills  and  the  practice  in  the  ecclesiastical  courts  of 
England,  once  having  jurisdiction  of  probate  law  (and  in  probate  law 
this  law  and  practice  is  yet  of  some  authority  here,  even  at  this  late 
time) — I  refer  to  Ayliffe — in  his  well  known  Parergon  Juris  Canonici 
was  of  the  opinion  that  a  defect  in  a  will  affecting  testator's  freedom 
could  never  be  taken  away  by  ratification  or  by  an^  subsequent  act  in 
law.  Ayliffe  distinguished  between  a  will  defective  in  some  act  of 
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sotenmity  and  one  fMrocured  by  frand  or  fear,  maintaining,  in  sub- 
stance that  the  latter  defect  was  incapable  of  ratification.  While 
Redfield  is  evidently  of  the  opinion  of  Swinburne.  I  find  no  express 
authority  on  the  point.  But  be  this  as  it  may,  and  the  rule  need  not 
be  considered  further  at  this  time,  for  the  surrogate  can  find  no  ade- 
quate proof  of  ratification  or  acquiescence  by  Mr.  Van  Ness  suffi- 
ciently apparent  in  this  cause  to  condone  the  established  res  gestae 
about  the  will  and  codicil. 

[28]  When  acts  of  undue  influence  are  proved  no  doubt  the  dec- 
larations of  testator  are  competent  to  show  the  effect  such  acts  had  on 
his  mind,  and  even  to  dispel  and  rebut  any  claim  of  imposition.  Cud- 
ney  v.  Cudney.  68  N.  Y.  152;  Matter  of  Nelson,  141  N.  Y.  157,  36 
N.  £.  3 ;  Matter  of  Corcoran,  145  App.  Div.  129, 132,  129  N.  Y.  Supp. 
165.  That  there  is  evidence  of  such  declarations  by  Mr.  Van  Ness  is 
apparent  to  me  and  I  have  given  them  great  consideration.  But  what 
are  such  declarations  really  worth  in  this  instance,  when  the  testator 
had  become  so  old,  so  confessedly  incompetent  to  manage  his  own 
business  affairs,  and  when  tl^  tangled  web  of  his  new  marriage  rela- 
tions,  with  its  intricate  meshes,  involved  every  act  of  his  entire  life? 
It  seems  to  the  surrogate  that  in  this  particular  case  they  are  of  little 
force  or  value.  Such  declarations,  to  carry  weight,  should  also  be 
proved  to  be  the  free  and  voluntary  acts  of  a  capable  man.  Such 
declarations,  to  be  of  value  to  a  testamentary  act,  must  have  been 
made  under  other  circunistanceB  than  those  shown  to  exist  in  this 
cause.  Otherwise  their  weight  is  trifling  and  insufficient  to  overbear 
facts  clearly  established  by  competent  proofs. 

[27]  Before  a  will  is  admitted  to  probate  the  surrogate  must  be 
satisfied  of  the  i^enuineness  of  the  will  and  the  validity  of  its  execu- 
tion. Section  2622,  Code  of  Civil  Procedure.  That  section  means 
sa^ified  in  accordance  with  probate  law.  Now,  the  burden  is  on  pro- 
ponent, in  every  probate  cause  and  in  every  instance,  to  satisfy  the 
conscience  of  the  court  that  the  instruments  propounded  constitute 
the  last  will  of  a  free  and  capable  testator.  Rowland  v.  Taylor,  53 
N.  Y.  628  ;  In  re  Campbell's  Will,  136  N.  Y.  Snpp.  1102;  In  re  Van 
den  Heuvel's  Will,  136  N.  Y.  Supp.  1125,  and  cases  there  cited.  If 
a  single  ground  for  suspicion  exist  in  a  probate  cause,  the  proof  must 
be  clear  in  order  to  establish  a  will.  .In  re  Van  den  Heuvel's  Will, 
and  cases  there  cited,  136  N.  Y.  Supp.  1125.  In  many  cases  where 
wills,  charged  to  be  the  product  of  fraud,  cupidity,  and  undue  influ- 
ence, have  failed  of  probate,  it  has  been  because  the  burdens  resting 
on  a  proponent,  to  satisfy  the  conscience  of  the  court  that  the  will 
propounded  was  the  will  of  a  free  and  capable  testator,  have  not  been 
adequately  discharged.  Mortimer  on  Probate,  p.  80.  On  this  ground 
alone  the  surrogate  may  decline  probate,  and  in  probate  law  the 
ground  is  good  and  sufficient. 

Other  reasons  than  those  mentioned  might  be  deduced  from  the 
proofs  in  this  cause,  and  assigned  by  the  surrogate  in  support  of  the 
ooaclusion  reached.  But  the  foregoing  will  suffice.  It  may  be  added 
that  the  proponent  is  not  much  affected  by  this  decision.  The  prop- 
erty passing  under  the  scripts  propounded,  if  any,  is  so  insignificant 
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as  to  ba  of  no  oonseiiiience  to  proponent  If  the  postnuptial  settle- 
ments in  her  favor  given  in  evidence,  stand,  and  even  postnuptial  set- 
tlements inter  partes  are  entitled  to  great  consideration  from  courts 
of  justice,  the  proponent  has  no  need  of  the  wills  in  her  favor,  and 
no  one  else,  except  the  guardian,  seriously  contends  for  them.  While 
such  considerations  as  the  effect  of  a  decision  are  perhaps  out  of  place 
in  a  court  of  probate,  it  is  impossible  for  the  surrogate  to  ignore  ^e 
state  of  Mr.  Van  Ness'  estate  on  an  issue  of  the  kind  presented  in 
this  cause.  The  surrogate  cannot  help  seein^:^  that  little  or  nothing 
purports  to  pass  under  the  papers  propounded.  This  entire  proceed- 
ing for  probate  has  been  a  vain  and  empty  thing.  It  is  not  what  it 
seems,  but  only  the  prelude  to  a  more  serious  struggle,  with  which  the 
surrogate  has  no  concern.  The  parties  are  here  contending  only  for 
an  advantage  elsewhere.  The  decree  sought  by  proponent  is  to  be 
used  as  a  shield  in  other  litigations,  and  not  according  to  its  tenor  and 
real  purport.  For  this  reason  the  surroe^ate  feels  less  regret  at  being 
obliged  to  withhold  the  seal  and  imprimatur  of  this  court  to  the  wills 
propounded.  « 

The  proponent  has  in  no  event  adequately  discharged  the  burdens 
resting  on  her  in  this  cause.  The  surrogate  is  not  satisfied  that  the 
testamentary  scripts  propounded  in  this  cause  were  the  free,  the  de- 
liberate, and  the  conscious  acts  of  a  capable  testator,  and  for  this  rea- 
son, and  this  reason  alone,  the  probate  sought  is  refused. 

Settle  decree  accordingly.  The  special  guardian  only  will  be  enti- 
tled to  an  allowance. 


(79  Miw.  Bep.  174 

In  re  SMITH. 

(Siirrognte\«s!  Court.  New  York  County.   January  2,  1013.) 

L  DErosmoNs  ($  25*) — Leitebs  Rooatobt. 

Under  Code  GIt.  Proe.  f  918,  permlttliir  letters  rogatory  to  be  tesned 

by  the  County  Court,  etc..  In  a  proper  case,  upon  affidavit  that  there  is 
good  reason  to  believe  that  the  ends  of  Justice  will  be  better  promoted 
thereby  than  by  the  taking  of  a  commission,  where  one  Is  claiming  the 
lartror  pnrt  of  a  larce  estate  as  an  adopted  daughter  under  the  statute  of 
distribution,  and  intestate's  brother  disputes  her  right  on  the  ground 
that  the  adoption  was  InTSlid,  letters  rogatory  are  property  Issaed  to 
take  testimony  of  the  German  Judge  who  approved  the  adoption. 

[Ed.  Note. — For  other  cases,  see  Depositions,  Gent  Dig.  f  36;  Dec 
Dig.  i  25.*] 

8.  Depositions  (|  40*) — Lettebs  Rogatobt. 

T^'tters  rogatory  Issued  to  obtain  evidence  of  a  German  jtidfje  need  not 
run  to  the  Judge,  but  should  be  addressed  generally  to  the  courts  and 
magistrates  <tf  the  German  Empire. 
fKd.  Note.— For  other  cases,  see  Delations,  Oent  Dig;  |  61;  Dec 

Dig.  §  40.*] 

8.  Depositions  (§  20*) — Lettkks  Rouatory — Foreign  Judge. 

AVhile  a  German  Judge  to  whom  letters  rogatory  are  addressed  to  ob- 
tnhi  liis  testimony  may  decline  to  apswor  any  Interroiralories  he  deems 
iuiproper,  that  fact  is  not  ground  for  refusal  to  issue  the  letters. 

[Bd.  Notc-^-For  other  cases,  see  Depoeltloos,  Cent  Dig.  |  36;  Dee.  Dig. 
i  25.*]   
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4.  Dbpositions  (8  23*) — LErms  RooATonT. 

The  fact  that  the  evidence  of  a  German  judge  taken  pursuant  to  let- 
ters roguiury  addressed  to  him  may  be  incompetent  under  tlie  lex  fori 
Is  not  ground  for  tttotUng  to  tarn  the  letteis. 

[Ed.  Note.— For  otber  eum,  lee  Deposltlonab  C9ent  Dig.  |  SO;  Doft 
Dig.  i  25.»] 

Judicial  settlement  of  the  account  of  proceedings  of  Elly  Smith, 
administratrix  of  Lucius  Hopkins  Smith,  (icceascd.   Application  for 
letters  rogatory  to  take  testimony  of  a  German  judge.  Application 
^[ranted. 

Merrill  ft  Rogers,  of  New  York  City  (Payscm  Merrill  and  Alfred 
Holbrook,  both  of  New  York  City,  of  counsel),  for  applicant. 

Bernard  Gordon  and  Rounds,  Schurman  &  Dwight,  all  of  New 
York  City,  and  Martin  J.  Keogh,  Jr.,  of  New  RochcUe  (George  W. 
■Schurman,  of  New  York  City,  of  counsel),  opposed. 

FOWLER,  S.  This  is  an  application  for  letters  rogatory  to  take 
the  testimony  of  the  right  honorable  the  district  court  judge  of  the 
Royal  Court  at  Ikrlin,  Prussia,  who  is  alleged  to  have  approved  the 
-adoption  by  intestate  of  the  young  German  girl  now  known  as  Ruth 
Hopkins  Smith.  The  brother  of  intestate,  Sidney  A.  Smith,  disputes 
'the  validity  of  the  8d<^ion,  and  asks  for  letters  rogatory  in  aid  of  his 
contention.  The  application  for  the  letters  is  opposed  by  the  admin- 
istratrix and  by  Ruth  Hopkins  Smith  for  various  intricate  reasons. 
It  is  apparent  that  Ruth  Hopkins  Smith  is  claiming  in  this  court  to  be 
entitled  as  such  adopted  daughter,  under  the  statute  of  distribution  of 
this  state  as  now  amended,  to  the  larger  part  of  the  funds  now  in  the 
hands  of  the  administratrix  for  distribution.  The  brother  of  the  in- 
testate disputes  the  right  and  claim  of  the  adopted  daughter,  and  the 
issue  is  now  here  awaiting  the  decision  of  this  court.  The  estate  is 
large,  and  the  several  rights  of  the  respective  contestants  will  depend 
wholly  on  the  conclusiveness  of  the  adoption  or  arrogation  in  question. 
A  daun  to  the  estate  of  an  intestate  solely  by  virtue  of  a  disputed  for- 
■eign  act  of  arrogation  certainly  demands  consideration  at  our  hands, 
and  any  competent  testimony  hearing  upon  the  validity  or  invalidity 
of  such  act  will  be  of  consequence.  At  tin's  stage  the  surrogate  ought 
not  to  hold  that  none  of  the  evidence  sought  is  competent.  A  denial 
of  the  present  application  would  be  equivalent  to  just  that  decision, 
whereas  our  decision  on  the  competency  of  the  testimonial  evidence 
should  await,  in  this  matter,  the  return  to  the  letters  rogatory,  unless 
the  proposed  evidence  is  clearly  irrelevant  or  incompetent.  As  I  do 
not  know  what  the  honorable  judge  may  testify,  I  am  not  disposed  to 
prejudicate  the  case. 

[1]  It  is  the  constant  practice  of  this  court  to  issue  letters  rogatory 
to  officials  of  the  German  Empire,  as  ordinary  commissions  to  take 
depositions  of  witnesses  in  Germany  are  not  ex  comitate  executed 
freely  or  at  all  in  the  German  Empire.  There  seems  to  be  no  provision 
In  Germany  for  such  commissions.  It  would  appear  that  die  applicant 
for  letters  rogatory  has  brought  himself  prima  facie  within  section 
913,  Code  of  Civil  Procedure. 
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[2]  The  letters  rogatory  will  not  necessarily  run  to  the  honorable 
judge  whose  evidence  is  desired;  They  will  be  in  the  usual  form,  I 
take  it,  and  addressed  generally  to  the  courts  and  magistrates  of  a 

friendly  power. 

It  ought  not  to  be  held  at  this  stage  that  none  of  the  desired  testi- 
mony of  the  honorable  judge  is  material  or  competent.  The  question 
is  too  serious  for  such  a  msposition.  It  would  seem  to  me  that  the 
adjudications  cited  against  the  application  are  not  quite  in  point.  The 
foreign  judge  is  to  be  asked  as  to  matter  of  fact  and  not  as  to  matter 
of  law.  I  cannot  assume  that  the  honorable  judge  of  the  German 
tribunal  will  suffer  himself  to  be-  interrogated  as  to  matters  of  law  or 
matters  irrelevant  to  the  issue  before  me  or  incompetent  under  our 
laws  of  evidence.  It  may  be  as  asserted  that  the  German  judge  will 
decline  to  answer  the  written  interrogations  to  be  propounded  to  him 
by  virtue  of  the  letters  rogatory. 

[3 J  He  may  regard  tliem  as  extra  modum.  If  he  so  thinks,  he  is 
not  obliged  ex  comitate  to  violate  his  own  conception  of  the  judicial 
proprieties  or  to  compromise  his  judicial  dignity.  He  will  in  that 
event,  I  take  it,  simply  decline  to  answer  the  interrogatories  propound- 
ed. If  he  shall,  on  the  other  hand,  be  willing  or  able  to  make  answer 
to  such  interrogatories,  the  competency  of  his  evidence  both  modo  ct 
forma  will  then  have  to  be  decided  by  us  under  the  lex  fori  conten- 
tionis.  On  all  such  matters  decision  I  think  should  be  reserved  at  this 
stage  of  this  cause  and  the  cause  should  not  be  prejudicated. 

[4 J  It  may  be  that  some  of  the  interrogatories  to  be  propounded  to 
the  German  judge  will  relate  to  matters  not  evidentiary  under  the  lex 
fori.  But  at  this  stage  it  does  not  seem  to  the  surrogate  that  this  is 
a  reason  for  denying  the  application  altogetheri  for  it  may  be  that 
the  honorable  judge  of  the  German  court  will  or  can  testify  to  matter 
competent  or  material  under  the  lex  fori. 

Application  for  letters  rogatory  granted,  but  without  prejudice  to 
any  objections  to  the  relevancy,  materiality  or  competency  of  the  pro- 
pped interrogatories  or  the  answers  thereto.  All  such  matters  will 
be  reserved. 
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In  19  BAITS  BSTATB. 
(Bnnogate^  Oonrt  Monioe  Oonnty.   Jairaarj  14,  1913.) 

1.  Wills  (S  488*) — Constbuciioh— E>vzobkce  to  Aid. 

In  tn  action  to  eonatroe  a  will  tMQoeathing  to  teatator'a  niece  SO  abares 

of  bank  stock,  or  If  testator  disposed  of  them  before  his  death,  "the 
CQOivalent  of  said  shares  at  their  par  value;  and  la  addition  thereto  the 
anm  of  18,000"  erldoice  aa  to  the  execution  of  the  will  and  tbe  dicum- 
Ktancos  of  the  estate  was  admissible  to  show  whether  the  testator  In- 
tended tliat  his  niece  should  receive  $6,000  in  addition  to  the  stock,  in 
any  case  whether  he  had  disposed  of  the  stock  or  not;  fhe  nae  of  fbe 
semicolon  renderin?  the  will  ambl^ous  in  this  respect 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  ii  1024.  1025,  1033- 
1086;  De&  Dig.  i  4S8.*] 

2.  Wxixs  (I  487*) — ^Aenoir  to  Cow»t«ot— SufwoiawcT  ov  Evtdenci. 

Evidence  In  such  ease  held  to  show  that  testator  intended  his  ntooe  to 
receive  the  bank  stock  alone  In  case  he  died  possessed  of  same. 

ll!:d.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  1023,  1020-1032; 
Dee.  Dig.  |  4B7.*] 

Sb  Wills  (§  465*)— Construction — Semicolon. 

Where,  to  give  effect  to  a  semicolon  in  a  will  would  Import  an  unrea* 
sonable  and  unnatnml  Intention  to  the  testator,  and  to  treat  It  aa  a 
comma  will  Import  a  reasonable  Intention  consistent  with  the  circum- 
stances under  which  the  will  was  executed  and  the  condition  of  the  es- 
tate, and  leave  the  meaning  clear,  the  latter  conatmctlon  will  be  adopted. 

[Ed.  Note.— IVir  other  caaea^  aae  Wllla,  Cent  Dig.  f  0B4;  Dee.  Dig. 
S465.*] 

Action  to  construe  the  will  of  Charles  Rau,  deceased.  Frieda  Rau 
Cormier  found  entitled  under  the  will  to  bank  stock  only. 

Charles  M.  Williams,  of  Rochester,  for  legatee  Frieda  Rau  Cormier. 
James  M.  E.  O'Grady,  of  Rochester  (John  Desmond,  of  Rochester, 
of  counsel),  for  executor  and  residuary  legateee. 

BROWN,  S.  The  question  to  be  determined  upon  this  proceeding 
is  as  to  the  construction  of  the  sixth  datise  of  the  will  of  the  deceased 

in  order  that  the  executor  may  be  directed  as  to  what  is  bequeathed 

to  Frieda  Rau  Cormier  under  such  clause, 
[1]  The  said  clause  reads  as  follows: 

"Sixth.  I  give  and  bequeath  to  my  niece  Frieda  Ran  Ck)rmier  of  Rochester, 
K.  Y.  Fifty  (50)  shares  of  the  Capital  Stock  of  the  National  Bank  of  Roches- 
ter; and  in  the  event  of  my  disposing  of  s:iid  shares  before  my  death,  I  give 
and  bequeath  to  her  the  equivalent  of  said  shares  at  their  par  value;  and  In 
addition  thereto  the  sum  of  six  tboannd  dollars  (16,000)." 

Two  contentions  have  been  raised.  The  Icj^atee  claims  that  she  is 
entitled  to  the  50  shares  of  stock  and  the  sum  of  $6,000.  The  ex- 
ecutor and  the  residuary  legatee  claim  that  she  is  only  entitled  to  the 
50  shares  of  stock;  that  the  $6,000  was  to  be  given  to  her  in  case 
the  testator  disposed  of  said  50  shares  of  stock  prior  to  his  death; 
that  tfie  $6XX)0  was  simply  given  in  case  of  sudi  sale;  but  that,  if 
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the  50  shares  were  on  hand  at  the  time  of  his  death,  that  alone  passes- 
to  the  legatee. 

Reading  the  words  of  that  clause  without  taking  into  consideration 
what  results  therefrom,  or  the  facts  connected  with  the  making  of 
the  will  and  the  condition  of  the  estate  of  the  deceased,  and  simply- 
observing  the  technical  punctuation,  it  would  appear  that  the  claim 
of  tiie  legatee  was  well  founded,  but  it  all  depends  upon  whether  or 
not  the  semicolon  after  the  word  "value"  stands,  and  is  to  be  regarded 
as  decisive.  Now,  the  courts  have  hdd  that  tlM  natural  sense  in  which 
words  are  used,  as  it  appears  from  judicial  inspection,  always  prevails^ 
over  both  punctuation  and  capitals,  which  are  regarded  as  such  uncer- 
tain aids  in  the  interpretation  of  written  instruments  as  to  be  resorted 
to  only  when  all  other  means  fail.  Kinkele  v.  Wilson,  151  N.  Y.  269» 
276,  277,  45  N.  E.  869. 

In  Arcularius  v.  Sweet,  25  Barb.  403,  the  court  says  regarding  a- 
semicolon  giving  a  particular  meaning  and  distinction  to  the  will: 

"A  single  dot  over  a  comma,  so  enslly  Inserted  by  mistake  or  dcslpn.  and  so 
different,  if  not  impossible,  in  most  instaucfs,  of  proof  or  disproof,  can  never 
be  allowed  to  overthrow  tbe  Batanil  meaning  of  the  written  words,  whether 
taken  by  themselves  or  In  conneotion  with  the  whole  instrument.  •  •  • 
I'll  net  nation  may  perhaps  be  resorted  to  when  no  otlier  means  can  be  found 
Of  solving  an  ambiguity,  but  not  in  a  case  wliere  no  roal  ambiguity  eilsta  ez* 
cept  wliat  punctuation  itself  creates.*' 

As  the  disagreement  between  the  respective  parties  here  rests  upoiv 
whether  or  not  the  semicolon  should  stand  and  the  construction  he- 
made  technically  under  the  rules  of  grammatical  punctuation,  I  am  of 

the  opinion  that  this  is  a  case  of  ambiguity  which  is  caused  by  punctu- 
ation, and  therefore  the  court  has  full  power  and  authority  to  con- 
sider the  evidence  offered  relative  to  the  execution  of  the  will  and 
the  circumstances  of  the  estate,  to  arrive  at  the  intent  of  the  testator. 

[2, 8]  It  iqypears  from  the  evidence  that  the  testator  came  to  the 
office  of  his  attorney  and  requested  him  to  make  his  will ;  that  from 
that  conversation  the  attorney  dictated  the  will  to  his  stenographer, 
who  prepared  the  same  on  the  typewriter,  brought  it  back  to  the  at- 
torney, and  he  then  read  the  same  to  Mr.  Rau,  the  testator;  that  at 
the  time  of  the  execution  of  the  will  Mf.  Rau  did  not  read  the  same 
personally,  and  immediately  after  hearing  it  read  he  executed  the  will 
m  question,  which  has  been  heretofore  admitted  to  probate.  There 
is  no  evidence  to  show  that  Mr.  Rau  ever  read  the  will  personally. 
The  reading  aloud  of  the  will  to  the  testator  by  his  attorney  would  not 
necessarily  disclose  the  punctuation,  and  accordingly,  nothing  appear- 
ing to  the  contrary,  it  is  to  be  presumed  that  Mr.  Rau  did  not  know 
the  punctuation. 

Now,  if  the  semicolon  after  the  word  "value"  was  omitted  and  either 
a  comma  stood  there,  or  no  punctuation,  an  entirely  different  con- 
struction would  be  placed  upon  the  language.  In  that  case  it  would 
appear  that  the  stock  was  given  to  the  legatee;  then,  in  case  of  the  sale 
of  the  stock,  the  legatee  would  receive  ^,OCX),  and,  in  addition  thereto,. 
^,000,  making  $11,000,  It  appears  from  the  evidence  that  at  the 
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time  of  the  making  of  the  will  the  stock  in  question  was  worth  about 
$220  per  share  market  value,  and  the  stock  quotation  of  said  shares 
was  about  the  same.  The  book  value  of  said  shares  was  $228.81  per 
share.  At  the  time  of  the  death  of  the  testator  the  value  of  the 
stock  was  substantially  the  same  as  at  the  time  of  the  making  of  the 
will.  The  par -value  of  the  shares  was  $100  per  share.  Now,  if  we 
make  a  computation  as  to  the  value  of  this  gift  in  the  two  contingencies 
and  under  the  different  claims,  it  appears  as  follows :  Under  the  claim 
of  the  legatee,  Mrs.  Cormier,  if  the  testator  died  owning  the  stock,  she 
would  receive  the  50  shares  of  stock,  worth  $220  per  share,  amounting 
to  $11,000,  and  the  sum  of  $6,000,  making  her  legacy  in  such  case 
worth  $17,000.  On  the  other  hand,  if  the  testator  had  disposed  of 
said  stock  in  his  lifetime,  she  would  receive  the  par  value  of  said  50 
shares,  to  wit,  $5,000,  and  said  sum  of  $6,000,  making  her  legacy  in 
that  case  worth  $11,000.  In  other  words,  there  would  be  a  difference 
in  the  value  of  her  legacy  of  $6,000,  depending  upon  the  contingency 
whether  or  not  the  testator  sold  said  stodc  in  his  lifetime. 

The  contention  of  the  executor  and  residuary  legatee  is  that,  in  case 
the  testator  died  owning  the  stock,  the  value  of  the  legacy  to  Mrs. 
Cormier  would  be  the  value  of  50  shares  at  $220  a  share,  to  wit,  $11,- 
000.  In  case  he  had  died  having  sold  the  stock,  she  would  be  entitled 
to  the  par  value  of  50  shares  at  $100  a  share,  equalling  $5,000,  plus 
the  $6,000,  making  $11,000,  which  makes  the  legacy  practically  of  the 
same  value,  whichever  contingency  existed  at  the  time  of  his  death, 
the  ownership  or  the  nonownership  of  the  stock. 

Now,  with  the  semicolon  after  the  word  "value"  eliminated  and 
left  as  a  comma,  or  no  punctuation  mark,  it  would  be  perfectly  clear 
that  the  testator  intended  to  give  the  legatee  the  50  shares  of  stock 
only  provided  he  possessed  them  at  the  time  of  his  death,  and,  in 
case  he  did  not  possess  them,  then  the  sum  of  $5,000,  and,  in  addition 
thereto,  the  sum  of  $6,000.  Leaving  the  semicolon  there  after  the 
word  "value,"  the  $6,000  would  be  a  separate  gift  in  addition  to  either 
the  stock  or  the  $5,000,  according  to  the  contingency.  But  this  con- 
struction is  neither  a  reasonable  nor  natural  construction  to  give  to  this 
language  as  the  true  intent  and  purpose  of  the  testator.  It  is  not 
reasonable  to  suppose  that  the  testator  intended  to  make  a  difference 
of  $6,000  in  the  value  of  the  legacy  that  he  was  giving  to  Mrs.  Cor- 
mier. He  was  attempting  to  give  an  alternative  legacy  in  case  he  did 
not  own  the  stock.  He  died  owning  the  stock,  and  it  is  not  reason- 
d)le  to  suppose  that  he  intended  to  give  her  $6,000  on  top  of  the  stock, 
when  that  $6,000  added  to  the  par  value  of  the  stock,  taken  together, 
make  an  alternative  legacy  of  equal  value  substantially  to  the  legacy 
of  the  stock  alone.  The  construction  sought  for  by  the  legatee  would 
give  this  semicolon  a  force  and  effect  unknown  to  the  rules  of  con- 
struction established  by  the  conmion  law.  In  such  a  case  tt  should  not 
be  allowed  to  confuse  a  construction  otherwise  clear. 

The  testator  had  no  children.  His  wife  had  died  prior  to  his  de- 
mise. He  had  no  lineal  descendants.  The  legatee  was  a  niece.  Noth- 
ing in  the  surrounding  circumstances  of  the  execution  of  tlie  will,  or 
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of  the  condition  of  the  aifairs  of  the  testator,  nor  of  the  will  itself, 

show  any  grounds  for  assuming  or  believing  that  the  testator  had  in 
mind  the  making  of  such  difference  in  the  value  of  the  alternative 
legacies,  but,  on  the  other  hand,  it  appears  to  the  court  that  the  al- 
ternative legacy  was  intended  to  make  good  to  the  legatee  the  value  of 
the  stock  in  case  the  stock  was  sold,  and,  in  case  the  stock  was  not 
sold,  the  alternative  legacy  had  no  force  and  effect,  but  that  all  that 
the  legatee  was  entitled  to  under  said  sixth  clause  in  that  case  would 
be  the  stock. 

I  find  as  conclusions  of  law  that  the  legatee  is  entitled  to  the  stock 
in  question,  in  full  of  her  claim  under  said  legacy,  except  that  the 
dividends  on  the  stock  from  the  time  of  testator's  death  (said  stock 
being  a  specific  legacy)  should  also  be  allowed  the  legatee,  if  it  has 
not  already  been  paid  to  her. 

Let  findings  be  prepared  in  accordance  with  the  terms  of  this  de- 
cision and  decree  entered  thereupon  in  the  decree  of  judicial  settlement, 
upon  five  days'  notice  or  voluntary  appearance  of  counsel  in  court, 
without  costs  to  either  party  as  against  the  other. 
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BOCKWELL  UTZ. 
(Sapreme  Court,  Trial  Term,  Westchester  Countjr.  January  27,  1013.) 

1.  Deeds  (5  145*) — Conditions  or  Covenants — Construction. 

Coudltions  are  not  favored  by  tlie  courts  because  they  tend  to  destroy 
cstatea,  and,  wbero  It  la  doabtfal  whether  a  davae  is  a  condition  or  a 
covenant,  It  will  be  construed  to  be  a  covenant;  leaving  the  gnntor  to  hla 
action  for  damages  for  Its  breach. 

[E2d.  Note^IVir  other  eiflea»  see  Deeda,  Cent  Dig.  §  471;  Dec.  Dig.  f 

2.  Dbids  (5  145*) — Conditions — Covenant — Distinguished  from  Condition. 

Premises  were  conveyed  to  the  grantee,  after  payment  of  their  full 
valne.  by  a  deed  containing  the  clause,  1[»roTlded,  always,  and  this  inden» 
ture  Is  made  upon  condition,"  that  the  grantee  within  two  years  from  Its 
delivery  build  upon  each  lot  a  dwelling  house  to  cost  not  less  than  $5,000. 
Defendant  hnilt  anch  a  dwelling  honae  upon  one  of  the  lota  within  the 
tsvo  years,  and  did  not  conmieiu-e  to  bulUl  n  house  upon  the  other  until 
after  the  grantor's  action  was  brought.  Held,  that  the  clause  was  not  a 
condition,  but  a  eorenant 

(Ed.  Nota— For  other  cases,  see  Deeds,  Gent  Dig.  i  4Yl;  Dec.  Dig.  | 

146.*] 

S.  Covenants  ({  124*) — Action  fob  Bbeach — Damages. 

Where  property  does  not  revert  to  the  grantor  for  breach  of  a  danse 
providing  for  the  building  of  a  house  thereon,  the  measure  of  damages  for 
the  grantee's  breach  of  covenant  to  build  a  sidewalk  is  the  difference  be- 
twetti  tibe  value  of  the  grantor's  remaining  land  with  the  sidewalk  and 
Its  value  without  such  sidewalk. 

[Ed.  Note.~For  other  cases,  see  Covenanta,  Cent  Dig.  if  225-230,  255^ 
2B6,  259;  Dec.  Dig.  i  124.*] 

4  CkiTBif  Aim  (i  124*)— Bbbaor— Noiaif  AI.  Damaoss. 

In  an  action  for  a  prantee's  broach  of  a  covenant  to  build  a  sUlowalk 
fronting  the  lots,  where  the  grantor  offers  no  proof  of  damage,  the  court 
may  only  assume  that  he  has  suffered  nominal  damages. 

[Ed.  Note.— For  other  cases,  see  Covenants*  Cent  Dig.  ii  225-280,  266, 
266,  259;  Dec  Dig.  1 124.*J 

Action  by  Harriet  R.  Rodcwell  against  Amalie  Uts.  Stipulation 

by  the  parties  that  the  court  should  direct  a  judgment  reserving  its 
decision.  Verdict  directed  in  favor  of  defendant  upon  plaintiflf's  ac- 
tion for  ejectment  and  in  favor  of  the  plaintiff  for  six  cents  upon 
plaintiff's  action  for  breach  of  covenant. 

Clark  &  Close,  of  White  Plains,  for  plaintiff. 
Frank  M.  Tichenor,  of  New  York  City,  for  defendant 

• 

TOMPKINS,  J.  For  many  years  the  plaintiff  has  been  the  owner 

of  a  large  tract  of  land  situated  at  Bronx ville,  N.  Y.,  a  portion  of 

which  the  plaintiff  has  laid  out  into  lots  and  offered  for  sale  for  resi- 
dential purposes.  On  July  21,  1904,  the  plaintiff  sold  two  of  those  lots 
to  the  defendant  The  deed  contained  the  following  clause : 

"Provided  always,  and  this  indenture  is  made  upon  condition,  that  the  said 
party  of  the  second  part,  her  heirs  or  assigns,  slmll  within  two  years  from  the 
delivery  of  this  deed,  build  upon  each  plot  of  the  said  premises,  a  dweUlng 
house  which  shall  cost  not  less  than  five  thousand  ($5,000)  dollars." 


•For  oUiar  cmm  lee  Mm«  topic  a  |  kumskb  in  Dec.  A  Am.  Dig*.  1907  to  dato,  ft  Rsp'r  ladexM 


Digitized  by  Google 


530 


139  KEW  YORK  SUPPLEMBNT 


(8iip.Ct. 


The  defendant  built  such  a  dwelling  house  upon  one  of  the  lots  dur- 
ing the  time  limited,  but  did  not  commence  to  build  a  dwelling  house 
upon  the  other  until  after  this  action  was  commenced.  The  first  cause 
of  action  set  forth  in  the  complaint  is  for  the  ejectment  of  the  defend- 
ant from  the  last  mentioned  lot.  Both  causes  of  action  turn  upon  the 
question  whether  the  above-quoted  dause  is  a  condition  or  a  covenant 

[1]  Conditions  are  not  favored  by  the  courts  because  they  tend 
to  destroy  estates,  and,  if  it  is  doubtful  whether  a  clause  is  a  condi- 
tion or  a  covenant,  it  will  be  construed  to  be  a  covenant,  so  as  to  avoid 
forfeiture,  and  the  grantor  will  be  left  to  an  action  for  damages 
for  its  breach,  even  though  the  clause  may  be  designated  as  a  condi- 
tion by  the  instrument  in  which  it  is  contained.  Post  v.  Weil,  115 
N.  Y.  361, 22  N.  E.  145,  5  L.  R.  A.  422,  12  Am.  St.  Rep.  809 ;  Graves 
V.  Dcterling.  120  N.  Y.  447,  24  N.  E.  655;  Zweig  v.  Sweedler,  140 
App.  Div.  319.  125  N.  Y.  Supp.  171 ;  Union  Stockyards  Co.  v.  liTash- 
ville  Packing  Co.,  140  Fed.  701,  72  C.  C.  A.  195. 

[21  In  Avery  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  106  N.  Y.  at  page  154, 
12  N.  £.  at  page  624,  the  court  says: 

*The  fact  that  the  deed  uses  the  language  mxm  condition  when  referring  to 

the  conveyance  by  the  grantors  Is  not  conclusive  that  the  Intention  was  to 
create  an  estate  strictly  upon  condition.  The  question  la  always  what  was 
the  Intention  of  the  parties,  and,  while  vwA  Intention  to  to  be  gathered  from 
the  language  used,  yet  Its  construction  may  frequently  be  aided  by  reference 
to  all  the  circumstances  sarroundlug  the  parties  at  the  time  of  the  execution 
of  the  deeds,  beeanse  the  eoart  Is  thus  enahled  to  be  plaeed  exactly  in  their 
■Itnatlott,  and  to  vtow  the  case  in  the  Ui^t  of  radi  •arronndlngBi'* 

From  all  the  circumstances  surrounding  the  execution  of  the  deed 
here  in  question,  it  must  he  held  that  the  above-quoted  dause  is  not 
a  condition,  but  a  covenant  by  the  grantor  to  build  upon  each  plot 

within  two  vears  a  dwelling  house  to  cost  not  less  than  $5,000.  Same 
cases,  and  llawley  v.  Kafitz,  148  Cal.  393,  83  Pac.  248,  3  L.  R.  A. 
(N.  S.)  741,  113  Am.  St.  Rep.  282;  Stone  v.  Houghton,  139  Mass.  175, 
31  N.  E.  719;  Cassidy  v.  Mason.  171  Mass.  507,  50  N.  £.  1027.  The 
premises  in  question  were  conv^cd  to  the  defendant  after  payment 
of  their  full  value  by  a  deed  that  does  not  contain  a  provision  for  re- 
entry by  the  plaintiff,  and  this  case  must  be  distinguished  from  those  in 
which  land  was  conveyed  upon  nominal  consideration  or  to  public 
service,  religious  or  social  bodies  for  public  or  quasi  public  purposes. 

[3]  The  second  cause  of  action  is  for  breach  of  the  covenant  to 
build  a  sidewalk  500  feet  in  length  along  part  of  the  street  f ixmtage  of 
the  plot  mentioned  in  the  first  cause  of  action.  The  plaintiff  claims 
that  she  is  entitled  to  the  reasonable  cost  of  the  construction  of  such 
a  sidewalk.  If  the  property  reverted  to  her  for  breach  of  the  clause 
providing  for  the  erection  of  the  house,  this  would  have  been  the 
proper  measure  of  damages.  As  the  plot  does  not  revert  to  her,  the 
proper  measure  of  damages  is  the  difference  between  the  value  of  the 
plaintiff's  remaining  land  with  the  sidewalk  in  question  laid  in  front 
of  the  plot  in  question  and  the  value  of  the  plaintiff's  remaining  land 
without  such  sidewalk  laid.  Brooklyn  Hills  Improvement  Co.  v.  N. 
y.    Rockaway  iicacii  R.  R.  Co.,  80  App.  Div.  508,  81  N.  Y.  Supp.  187. 
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[4]  As  there  has  been  offered  no  proof  of  such  damage,  the  court 
may  only  assume  that  the  plaintiff  has  suffered  nominal  damages. 
Under  the  stipulation,  the  court  will  direct  a  verdict  in  favor  of 

the  defendant  upon  the  first  cause  of  action  and  a  verdict  in  favor  of 
the  plaintiff  for  six  cents  upon  the  second  cause  of  action. 


TBABBSBCAITB  NAT.  BANK  OF  OONSHOHOOKBK  T.  BOtDT  eC  tH 

(Supreme  Court,  Appellate  DlTlslon,  Foarth  Department   January  8,  1013.) 

L  MbCSANICS'  LUBIVS  (f  115*)— PaxMSKT  to  CONTBAOTOB— &IOBTB  OF  SUBCOJf* 
TSACTOBS. 

A  husband  made  a  contract  for  the  construction  of  a  building  on  hla 
wife's  land.  A  Bubcontractor  who  did  part  of  the  work  filed  and  aerye^ 
a  notice  of  Hen  after  tlie  time  f6r  filing  liens  bad  expired.  Theraifter 
the  husband  paid  the  amount  still  due  to  the  principal  contractor,  and 
took  a  bond  of  indemnity  against  the  aubcontxactor'a  claim.  HeUt,  tliat 
a  personal  judgment  in  favor  of  tibe  snbcontraetor  ooQtd  not  be  rendered 
against  the  husband,  he  not  having  contracted  with  the  subcontractor, 
nor  become  liable  because  of  the  Ineffective  notice  of  lien,  nor  because 
of  the  Indemnity  bond  taken  tu  bis  own  protection. 

[Ed.  Note.— For  other  caiM,  Me  MediBBles*  lAom,  Ont  Big.  H  UX^ 
ISO;  Dec.  Dig.  f  115.»1 

2.  IWTEBEST  (§  19*) — UNT-TQUIDATED  DEMANDS. 

In  an  action  on  an  unliquidated  demand,  interest  was  properly  denied. 
[Ed.  Nota— For  otber  caaea,  tee  Intaceit^  Cent  Dig.  fS  35-40;  Dec 
Dig.  I 

8»  Appeal  a?id  Error  (|  1177*) — DisPosmoN — Granting  New  Trial. 

In  a  subcontractor's  action  to  foreclose  a  mechanic's  lien,  upon  reversal 
of  a  personal  judgment  against  the  owner,  where  facta  may  be  sbown 
upon  another  trial  makinj?  him  personally  llatde^  a  new  trial  will  be 
granted,  instead  of  dismissing  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  Si  4{>97- 
46aa:  Dee.  Dig.  I  UTT.*] 

4,  IfiOBAincs'  Liens  (1  271*) — Personal  Judgment — Complaint. 

A  subcontractor  suing  to  foreclose  a  mechanic's  lien  should,  If  he 
wldiea  to  bold  the  owner  personally  liable,  allege  the  facts  showing  such 
liability,  and  demand  a  personal  Judgment 

TEd.  Note.— For  other  caaesi  see  Mechanics^  Lleu^  Cent  Dig.  U  484- 
613:  Dec  Dig.  i  271.*1 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  the  Tradesman's  National  Bank  of  Conshohocken  against 
George  C.  Boldt,  Sr.,  the  J.  Franklin  Whitman  Company,  and  others. 
From  a  judgment  against  the  defendants  named,  and  dismissing  the 
complaint  as  to  the  other  defendants,  plaintiff  and  the  defendant  Boldt 
bring  cross-appeals.  Affirmed  in  part,  and  reversed  in  part. 

Argued  before  McLBNNAN,  P.  J.,  and  KRUSB,  ROBSON»  and 
FOOTE,  JJ. 

J.  H.  O'Brien,  of  Watertown,  for  plaintifT. 
Joseph  Atwell,  of  Watertown,  for  defendants. 

«liorotk«rcas«SMSSMtioptoA|aoiiaaBiBDM.*Am.DtBi.lM7todsttb*R«»'rtad«M 


Digitized  by  Google 


332 


138  mSW  ZOBK  SUPPLniBMT 


(Sup.  Ct 


KRUSE,  J.  The  action  is  in  form  for  the  foreclosure  of  a  me- 
chanic's lien.  The  defendant  George  C.  Boldt,  Sr.,  contracted  with 
the  defendant  J.  Franklin  Whitman  Company  for  the  construction  by 
that  company  of  a  building  to  be  located  upon  his  wife's  lands,  known 
as  Heart  Island,  situate  in  the  St.  Lawrence  river  in  this  state.  The 
plaintiff's  assignor  was  a  subcontractor  under  the  J.  Franklin  Whit- 
man Company  for  a  part  of  the  work.  After  the  work  had  been  com- 
menced,  Mrs.  Boldt,  the  owner  of  the  lands,  died  intestate,  leaving  her 
hnsband  and  two  children.  The  subcontractor  did  not  complete  the 
work  called  for  by  its  contract  by  September  17,  1903,  as  the  contract 
required,  but  the  referee  found  that  the  provision  as  to  time  of  com- 
pletion was  waived.  However,  the  work  still  being  incomplete  on 
December  9, 1903,  the  J.  Franklin  Whitman  Company  directed  the  plain- 
tiff's assignor  to  quit  work,  which  it  did  on  or  before  December  11, 
1903.  The  notice  of  lien  was  filed  the  14th  day  of  March,  1904,  and 
also  served  on  the  defendant  George  C.  Boldt.  Sr..  on  or  about  March 
11,  1904,  by  letter,  as  the  referee  finds.  At  the  time  of  the  filing  and 
serving  of  the  notice  of  Hen,  there  was  owing  by  the  defendant 
George  C.  Boldt,  Sr.,  to  the  J.  Franklin  Whitman  Company  a  sum  in 
excess  of  $3,000,  which  was  subsequently  paid  over  to  the  Whitman 
Company  by  Boldt,  Sr.,  upon  his  receiving  a  bond  of  indemnity  against 
the  claim  of  the  plaintiff's  assignor.  The  referee  held  that  the  no- 
tice of  lien  was  not  timely  filed  or  served,  but  directed  a  personal  judg- 
ment u^n  the  claim  of  the  subcontractor,  which  had  been  assigned  to 
the  plamtifF,  not  only  against  the  contractor,  the  defendant  the  J. 
Franklin  \Vhitman  Company,  but  also  against  George  C.  Coldt,  Sr., 
and  dismissed  the  complaint  without  costs  as  against  the  defendants 
George  C.  I^oldt,  Jr.,  and  Clover  Boldt»  the  children  of  Mrs.  Boldt, 
who  had  died,  as  above  stated. 

[1]  I  am  unable  to  see  upon  what  principle  George  C,  Boldt,  Sr., 
is  Uable  to  the  plaintiff  upon  the  contract  made  by  J.  S.  Moser  &  Co., 
its  assignor,  with  the  J.  Franklin  Whitman  Company.  Boldt,  Sr.,  was 
not  a  party  to  that  contract.  His  contract  wns  with  the  J.  Franklin 
Whitman  Company.  It  was  the  latter  whom  he  promised  to  pay  for 
doing  the  work  upon  the  building.  J.  S.  Moser  &  Co.  were  subcon- 
tractors under  the  J.  Franklin  Whitman  Company.  It  is  true  that 
the  subcontractor  undertook  to  intercept  what  was  due  from  Boldt, 
Sr.,  to  the  J.  Franklin  Whitman  Company  by  filing  notice  of  lien,  but 
the  notice  was  not  filed  or  served  within  the  time  limited  by  the  stat- 
ute, and  the  referee  has  decided  that  they  have  no  lien.  While  Boldt, 
Sr.,  took  back  a  bond  of  indemnity  when  he  paid  over  to  the  con- 
tractor, to  whom  he  was  liable,  that,  I  think,  does  not  make  him  liable 
to  the  subcontractor.  He  had  a  right  to  do  that,  and  it  was  very 
proper  that  he  should  do  so,  because  it  had  not  been  established  that 
the  lien  filed  was  not  effective. 

The  claim  for  extra  work  done  by  the  plaintiff's  assignor  seems  to 
stand  upon  the  same  footing  as  the  rest.  The  referee  finds  that  such 
extras  were  furnished  at  the  request  o£  J.  Franldin  Whitman  Com- 
pany. There  is  no  finding  that  there  was  any  new  contract  made  be- 
tween Boldt,  Sr.,  and  the  subcontractor.  Even  il  the  notice  of  lien 
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had  been  efTective,  the  lien  would  have  been  against  the  property, 

not  against  Boldt,  Sr.  He  was  not  even  tbe  owner  of  the  land.  The 
property  belonged  to  Mrs.  Boldt.  and  apparently  the  title  is  now  in 
her  children,  subject  to  the  life  estate  of  Boldt,  Sr.,  as  tenant  by  the 
curtesy.  Of  course,  if  the  lien  had  been  effective  and  Boldt,  Sr.,  had 
then  paid  to  the  J.  Franklin  Whitman  Company,  he  would  not  be  per- 
mitted to  urge  that  payment  against  the  subcontractor.  But  that  is  not 
this  case. 

Tiie  case  of  Terwiliiger  v.  Wheeler,  81  App.  Div.  460,  81  N.  Y. 
Supp.  173,  and  similar  cases  cited  by  plaintiff's  counsel,  do  not,  I 
think,  sustain  his  contention  that  a  personal  judgment  may  be  awarded 
i^ainst  Boldt,  Sr.  That  case  holds  that  a  personal  judgment  may  be 
aw  arded  in  favor  of  a  plaintiff  against  such  defendants  as  are  indebted 
to  him.  But,  as  has  been  seen,  there  is  no  finding  in  this  case  that 
Boldt,  Sr.,  is  indebted  to  the  plaintiff  or  any  facts  from  which  such 
an  inference  may  be  found. 

I  thinic  the  judgment  in  favor  of  the  plaintiff  against  the  con- 
tractor, J.  Franklin  Whitman  Company,  was  proper,  but  not  against 
George  C.  Boldt,  Sr.  As  to  him,  the  judgment  should  be  reversed. 

[2]  The  plaintiff  by  its  appeal  challenges  the  amount  of  the  judg- 
ment, contending  that  interest  should  have  been  allowed.  I  think  the 
referee  correctly  decided  that  the  claim  was  unliquidated,  and  that 
the  plaintiff  was  not  entitled  to  the  interest. 

[3,4]  Personally  I  am  of  the  opinion  that  no  new  trial  should  be 
awarded,  but  that  the  judgment  as  against  George  C.  Boldt,  Sr.,  should 
be  reversed  and  the  complaint  as  to  him  dismissed,  especially  in  view 
of  the  amendment  of  1912  (Laws  1912,  c.  380)  to  section  1317  of  the 
Code  of  Civil  Procedure.  The  plaintiff  seems  to  rely  entirely  upon  the 
findings  made  by  the  referee,  to  which  its  exceptions  contained  in  the 
record  are  directed  No  case  was  made,  and  the  evidence  is  not  before 
us.  But  a  majority  of  the  court  seem  to  be  of  the  opinion  that  facts 
may  be  shown  upon  another  trial  which  will  make  the  defendant 
George  C.  Boldt,  Sr.,  personally  liable.  Possibly  that  ma^  be  so,  at 
least  for  extra  work  (Mitdidl  v.  Dunmorc  Realty  Co.,  135  App.  Div. 
583, 120  N.  Y.  Supp.  771),  and  I  am  willing  to  yield  to  that  suggestion. 
In  that  view,  however,  it  may  be  well  for  the  plaintiff  to  amend  its 
complaint  by  alleging  appropriate  allegation  showing  how  the  defend- 
ant Boldt,  Sr.,  is  lial)le  and  demandint^'  a  personal  judgment. 

The  judgment  should  therefore  be  reversed  as  to  George  C.  Boldt, 
Sr.,  and  a  new  trial  ordered  as  to  him,  with  costs  to  the  appellant 
George  C.  Boldt,  Sr.,  to  abide  the  event ;  and,  as  to  the  other  defend- 
ants, the  judgment  should  be  affirmed,  without  costs.  All  concur, 
McLENNAN,  P.  J.,  in  result  only;  LAMBERT,  J.,  not  sitting. 
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SAITOH  V.  KESLLET. 
(Supreme  Oourt,  Appellate  DiTisioo,  Fourth  Department  January  8»  1913.) 

1.  Sates   (|  407*)— CoiTDntoirii  Sam— ContTBUonoH— QusRioirs  WW 

COUBT. 

Where  there  Is  no  evMenee  of  Intent  nor  any  disputed  facta,  the  ooD' 

■tructlon  of  the  waiver  In  a  contract,  providing  that  a  purchaser  waived 
all  the  benefits  of  the  provisions  of  the  Lien  Law  (Consol.  Laws  1909^  c. 
83),  the  printed  blank  <m  whldi  the  contract  was  drawn  having  been 
printed  when  such  provisions  were  contained  In  the  Lien  1a\sv,  but  which 
provisions  when  ttie  contract  was  drawn  iiad  been  repealed  and  re-enact- 
ed In  the  Personal  Property  Law  <GOnsol.  Laws  1900,  c  41),  was  solely 
for  the  court 

[Ed.  Note  — For  other  eases,  see  Sales,  Gent  Die.  If  1854,  1858-1364; 

Dec.  Dig.  §  467.*] 

2.  Sales  ({  467*) — Comdztxoival  Sales — ^Fobfeuubeb — Constbuction. 

A  contract  drawn  by  a  vendor  which  Is  designed  to  work  a  £ocfeitiivs 

of  q;<><)d.s  sold  and  money  paid  thereOQ  on  certain  Condittons  IS  tO  be 

Strictly  construed  against  the  vendor. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  i%  1354,  135S-iad4; 
Dec  Dig.  I  407.*] 

Appeal  from  Trial  Term,  Monroe  County. 

Action  by  Joseph  Saitoh  against  Elmer  W.  Kelley.  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed. 

The  action  was  commenced  on  the  24th  day  of  February,  1912,  to 
recover  the  sum  of  $415  which  had  been  paid  to  the  defendant  by 
the  plaintiff's  predecessors  in  interest  under  a  contract  of  conditional 
sale  of  an  automatic  plavcr  piano. 

Argued  before  McLENXAN,  P.  J.,  and  KRUSE»  ROBSON, 
FOOTE,  and  LAMBERT,  JJ. 

Merle  L.  Sheffer,  of  Rochester,  for  appellant. 
Charles  fi.  Bechtold,  of  Rochester,  for  respondent. 

McLENNAN,  P.  J.  There  is  practically  no  dispute  in  the  evi- 
dence. On  July  28,  1910,  the  defendant  sold  to  one  Charles  Fine  the 
piano  in  question  under  a  contract  of  conditional  sale,  which,  among 
other  things,  provided  that  the  purchase  price  of  ^83  should  be  paid 

in  monthly  installments,  and  that  the  title  to  the  piano  should  remain 
in  the  defendant  until  the  purchase  price  had  been  paid  in  full.  After 
Fine  had  paid  $115  on  the  contract,  he  assii,Mied  his  interest  therein 
for  a  valuable  consideration  to  one  Frank  2^1iidahn.  The  defendant 
thereupon  procured  from  Mildahn  a  new  contract,  reciting  the  previ- 
ous payment  of  $115  by  Fine.  Thereafter  Mildahn  assigned  his  in- 
terest therein  to  one  Samuel  Finkelstein.  Prior  to  the  assignment 
Mildahn  had  paid  defendant  ?270  on  account  of  the  contract,  making 
a  total  of  $385  at  that  time  which  liad  been  paid  to  defendant.  The 
defendant  procured  from  Finkelstein  a  new  contract,  bearing  date  Au- 
gust 1,  1911,  reciting  previous  payments  of  $385,  and  taking  from 

*For  oUitr  cmm  Me  wuam  topic  &  %  mvubsb  la  Deo.  *  Am.  Dlg».  1S07  to  data,  ft  Rep'r  In<l«zai 


Digitized  by  Google 


Sup.  Ct) 


■inOH  y.  KBLUBT 


635 


Finkelsteiii  notes  payable  monthly  for  the  balance  of  $598.  This  con- 
tract contained  the  f oUowiqg;  provisions,  among  others  not  material 
here: 

"This  contract  cancels  and  takes  the  place  of  contract  dated  Dec.  5,  1911, 
signed  by  Frank  Mildahn,  who  amlgns  all  his  right  and  equity  In  said  in- 
■tmmeDt  to  ondenlgiMd  Samuel  Blokelatelii,  whose  reeldenoe  address  la  114 
Beynolds  St,  City  of  Rochester,  N.  Y." 

"Should  there  be  any  failure  to  pay  drafta  or  other  demand  of  cash  pay- 
ment, and  to  ezecQte  sach  notes  for  deferred*  payments  wlien  presented*  It 
is  agreed  that  the  foU  snunmt  of  tbt  pur^ase  price  SbaU  at  ones  liecome 
due  and  payabla 

"Should  tbere  be  any  default  In  tlie  payment  of  any  notes,  It  Is  agreed 

that  all  the  remaining  shall  at  once  become  due  and  payable,  anything  In 
the  notes  to  the  contrary  notwithstanding.  In  the  default  of  any  notes  you 
or  year  agents  may  take  posseselon  of;  and  remove  said  Inst  without  legal 
process,  and  in  such  a  case  all  payments  heretofore  ninde  by  the  under- 
signed under  this  order,  shall  be  deemed  and  considered  as  having  been 
made  for  the  use  of  said  instrument,  during  the  time  said  instrument  re- 
mains in  the  possession  of  the  undersigned  and  shall  be  retained  nnd  kept 
by  B.  W.  Kelley  as  such  payments,  and  for  myself  and  succesiiora  iu  inter- 
est, I  waive  the  benefit  of  all  proTlslons  of  the  Lien  Law,  and  aoy  eanse 
of  action  thereby  gLveik" 

Finkelstein  paid  one  note  of  $30,  and  then  sold  his  interest  in  the 
piano  to  the  plaintiff,  tog^cther  with  all  stock  of  wines,  whiskies,  ci- 
gars, etc.,  by  bill  of  sale  dated  September  29,  1911.  Default  occurred 
in  the  payment  of  the  notes  due  on  October  1,  November  1,  and  De- 
cember 1,  1911,  and  thereafter  defendant  took  possession  of  the  in- 
stnunent,  and  removed  it  to  his  place  of  business,  where  it  remained 
at  the  time  of  the  trial ;  no  further  proceedings  as  to  the  sale  of  the 
instrument  having  been  taken  by  defendant.  It  appears  that  the  de- 
fendant recovered  judgment  against  Finkelstein  at  some  time  prior 
to  the  trial  for  the  balance  of  the  purchase  price.  Plaintiff's  attorney 
testified  that  in  about  the  first  week  of  Oct<^>er,  1911,  he  told  defend- 
ant's office  manager  the  interest  that  his  client  had  in  the  ^iano  in  ques- 
tkm,  but  the  nature  or  character  of  such  interest  as  cbumed  in  such 
conversation  is  not  disclosed. 

Plaintiff  alleged  in  his  complaint  that  more  than  60  days  had  elapsed 
since  defendant  had  taken  possession  of  the  piano,  and  that  tlie  de- 
fendant had  not  sold  the  piano  at  public  auction  as  provided  by  sec- 
tion 65  of  the  Persona]  Property  Law,  nor  served  any  notice  ox  such 
sale  as  provided  by  section  66  of  that  law. 

Defendant  by  his  answer  admitted  that  he  did  not  sell  the  piano  or 
give  any  notice  of  any  kind  to  the  plaintiff,  but  allesred  that  in  waiving 
3ie  benefit  of  all  provisions  of  the  Lien  Law  the  plaintiil's  assignor 
intended  to  and  did  waive  all  the  benefits  of  the  provisions  of  the 
Personal  Property  Law.  Defendant  further  alleged  that  plaintiff 
abandoned  the  piano  and  that  for  that  reason  defendant  had  taken 
possession  of  it.  and  further  set  up  a  counterclaim  for  the  use  of  the 
piano  by  plaintiti  and  his  predecessors  in  the  sum  of  $415.  It  is 
stated  in  defendant's  brief  that  the  contract  between  defendant  and 
Finkelstein  was  made  on  one  of  the  old  printed  forms  used  by  the 
defendant  at  the  time  when  the  provisions  relating  to  conditional  sales 
were  a  part  of  the  Lien  Law,  and  such  statement  is  not  controverted 
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by  plaintiff's  attorney.   When  the  Consolidated  Laws  were  enacted 

in  1909,  the  several  sections  of  the  former  TJen  L^w  relating  to  con- 
tracts of  conditional  sale  were  repealed,  and  the  same  sections  were 
then  enacted  as  a  part  of  the  Personal  Property  L,aw,  where  they 
have  since  remained.  So  that  the  waiving  of  the  provisions  of  the 
Lien  Law  by  the  plaintiff's  assignor  is  cnimed  by  defendant  to  be 
practically  meaningless,  unless  it  be  held  that  the  Personal  Property 
Law  was  thereby  intended  to  be  referred  to. 
The  court  charged  the  jury  as  follows: 

**They  are  supposed,  wlien  they  made  that  contract,  when  they  signed  that 
paper,  to  know  that  the  provision  which  was  totmetlj  in  the  Umi  Law  was 

in  the  Personal  Property  Law  at  present,  and  the  question  is.  Did  they 
uuderstaud  they  were  to  waive  that  provision  which  had  existed  in  tiae  Lieu 
Law  and  which  is  In  the  Fmonal  Property  Law  now?  If  so,  they  did 
waive  it,  and.  If  Fiukelstein  waived  It,  he  did  not  confer  any  further  ri^bt 
on  Saitch  than  be  had,  and,  if  he  had  no  right  to  enforce  it,  Saitch  Ijad 
none,  i>ecause  he  holds  under  Finkelsteln.  *  *  *  If  there  was  a  waiver, 
then  defendant  is  entitled  to  a  verdict.  •  •  •  Unless  there  Is  a  wul\er, 
the  piaiutifC  is  entitled,  under  the  statute,  for  the  mouthy  paid  in  on  the 
purchase  price.  I  leave  It  for  yon  to  say.** 

To  this  charge  plaintiff  excepted,  and  such  exception  presents  the 
only  important  question  to  be  considered  upon  this  appeal. 

[1]  We  think  the  court  erred  in  leaving  the  interpretation  of  the 
contract  to  the  jury.  There  was  no  evidence  of  intent  before  the  court, 
except  as  is  to  be  gathered  from  the  contract  itself.  There  were  no 
disputed  facts  upon  this  question,  and  it  was  therefore  a  question  of 
law  for  the  determination  of  tlie  court.  The  language  employed  was 
plain  and  unambiguous,  and,  if  by  waiving  the  provisions  of  the  Lien 
Law  the  plaintiff's  assignor  really  waived  no  rights,  the  defendant  can* 
not  complain. 

[2J  He  is  seeking  to  have  enforced  a  contract  which,  as  he  alleges, 
contains  provisions  designed  to  work  a  forfeiture  of  the  rights  of  the 
plaintiff,  and  the  defendant  should  in  such  case  be  the  one  to  suffer 
if  the  contract  prepared  by  himself  does  not  accomplish  that  result 
The  court  should  not,  nor  should  the  jury  be  permitted  to,  infer  any 
provisions  in  defendant's  favor  not  found  in  the  contract  itself,  to 
uphold  a  waiver  of  tlie  provisions  of  the  statute.  Contracts  of  this 
sort  containing  waivers  of  the  purchaser *s  rights  have  been  considered 
by  the  courts  in  several  cases,  but  have  always  been  strictly  construed 
against  the  vendor. 

It  follows  that  the  judgment  and  order  appealed  from  should  be 
reversed,  and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
the  event. 

Judgment  and  order  reversed  and  new  trial  granted  with  costs  to 
appellant  to  abide  event.  All 
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HDSOHBB     NBW  YOBK  *  QUEENS  ELECTRIO  LIGHT  *  POWER  GO. 
(Snpreiw  Oonrt;  Trial  Term,  Qimois  Coniity.  January  20*  IftlS.) 

1.  £LECTBi<nrT  (I  19») — Actions— SrFFiciENCY  of  Evidence. 

Where  a  street  lainp,  from  contact  with  which  plaintifT's  Intestate  re- 
ceived an  electric  shock  causing  his  death,  was  suspended  In  the  usual 
and  ordinary  way.  so  that  It  could  be  lowered  for  tte  porpoae  of  trimming, 
and  was  Intended  to  be  and  at  frequent  intervals  was  so  lowered,  and  the 
evidence  showed  that  there  was  no  defect  in  the  light  or  apparatus  by 
which  it  was  raised  or  lowered.  In  so  far  as  the  raising  or  lowering,  or 
security  of  it  when  raised,  wor^  In  qnestlnn,  the  mere  fact  that  the  lamp 
in  some  way  had  been  lowered  from  its  normal  iwsition  until  it  hung 
about  four  feet  above  the  street  was  not  evidence  of  negligence,  or  that 
the  lamp  fell  1^  reason  of  some  defect  in  the  apparatns  which  held  it  in 
place. 

[Bd.  Note.F-FOr  other  cases,  sea  Electrlettj,  Cent  Dig.  1 11;  Dea  Dig. 

2.  BLECTBicrrr  (§  16*) — Defects — Constructive  Notice. 

Where  a  street  lamp  had  been  lowered  from  its  normal  position  only 
about  an  hour  and  a  half,  and  the  fact  was  in  no  way  indicated  at  the 
power  bouse,  the  finding  that  the  electric  light  company  had  constructiTe 
notice  was  contrary  to  the  evidence. 

[Ed.  NotSL— For  other  cases,  see  Btaetrldtj,  Gent  Dig.  |  9;  Dee;  Dig. 

3.  Klkctbicity  (I  10*) — FixniNGs — Incoxsistent  Fixdings. 

In  an  action  for  death  from  an  electric  shock,  caused  by  contact  with 
a  street  lamp  which  had  in  some  way  become  lowered  from  Its  normal 
position,  the  Jury's  answer  to  special  interrogatories  that  they  did  not 
know  whether  the  electric  light  company  exercised  reasonable  care  in 
erecting  its  lamps,  poles,  and  apparatus  thereon,  or  in  maintaining  them, 
was  inconsistent  with  a  special  finding  that  the  lamp  fell  because  of  a 
defect  in  the  apparatus  holding  it  in  place,  and  with  a  general  verdict  for 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Electricity,  Gent  Dig.  i  11;  Dec  Dig. 
|l«.»i 

4.  TaiAZ.  (I  W2*}— Snoiai.  iNTBaaooAToanEs— Fobm. 

While  special  Interrogatories  ns  to  whether  an  electric  light  company 
exercised  reasonable  care  in  the  erection  of  its  lamps,  poles,  and  appara- 
tus, and  In  maintaining  them,  were  objectionable  because  plural  in  their 
character,  their  submission  did  not  prejudice  plaintiff,  since,  If  there  was 
negligence  in  the  maintenance  of  any  lamp  or  pole,  the  Jury  should  have 
so  answered  the  questions. 

[Ed.  Note.— For  other  cases,  see  Trial.  Gent  Dig.  H  844  846; 

Dec  Dig.  I  352.*] 

Action  by  Florence  Huscher,  as  administratiix,  ^inst  the  New 
York  &  Queens  Electric  Light  &  Power  Company.  On  motion  to  set 

aside  a  verdict  for  plaintiff.    Motion  granted. 

Frank  F.  Davis,  of  New  York  City,  for  plaintiff. 
Kasquin  &  Rasquin,  of  New  York  City,  for  defendant 

JAYCOX,  J.  The  plaintiff's  intestate  came  to  his  death  by  reason 

of  an  electric  shock  received  while  crossing  a  street  in  Jamaica,  Queens 
county,  N.  Y.  He  was  walking  with  an  umbrella  over  his  head,  and 
the  point  of  this  umbrella  came  in  contact  with  a  lamp  of  the  defend- 

*For  other  cmm  see  um«  lopto  4  §  numbxb  in  Doe.  A  Am.  Digs.  1M7  to  d»t«,  ft  Rep'r  Xntfoioa 
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ant,  which  bv  some  means  had  been  lowered  from  fts  not  mal  position 
some  10  or  12  feet  above  the  street,  until  it  hung  at  a  point  above  the 
street  where  such  lamps  are  "trimmed"  or  the  carbon  points  renewed; 
it  being  then  about  4  feet  above  the  street  These  are  the  facts  as 
claimed  by  the  plaintiff. 

The  defendant  disputed  to  some  extent  die  cause  of  decedent's 
death,  but  the  evidence  was  sufficient  to  warrtot  the  findiig  made  by 
the  jury. 

In  addition  to  taking  the  general  verdict,  the  court  subnitted  to  the 
jury  certain  specific  questions  to  be  answered  by  it,  and  which  were 
answered,  as  hereinafter  stated.  The  general  verdict  was  in  favor  of 
the  plaintiff.  The  questions  and  the  answers  are  as  follo'flrs: 

"First  Question:  Was  the  flUIlng  of  the  lamp  of  Itself  evidisnee  of  Mgllp 
grace?  Answer:  Yea. 

**Second  Question:  Was  there  a  sufflolent  lapse  of  time  the  evidence  showi 
the  lamp  was  down  to  the  time  the  accident  hapiKjned  to  ludlcat  i  that  the  de- 
fendant had  notice  of  the  lamp  being  down,  or  with  reasonable  dIHgWice 
could  have  obtained  knowledge  of  that  fact?  Answor:  Yes. 

"Third  Question:  Did  the  lamp  fall  by  reaaon  of  aaj  dofset  In  ttiO  apfWim* 
tu8  which  held  It  in  place?  Answer:  Yes. 

"Fourth  Question;  Did  the  defendant  exercise  reasonable  care  In  the  erec- 
tion of  its  lamps  and  poles  and  the  appsiatos  thofooa?  Answer:  We  do  not 
know. 

"Fifth  Question:  Did  the  defendant  exercise  reasonable  care  in  maiutain- 
ing  said  lamps,  poles*  and  other  spporatos  thereon?  Answer:  We  do  not 
know." 

The  first  question  was  suhmitted  hecause  the  court  was  in  grave 
doubt  as  to  whether  the  happening  of  this  particular  accident  was  evi- 
dence of  negligence  or  not. 

[  1  ]  No  case  of  exactly  similar  nature  has  been  called  to  the  court's 
attention,  and  some  considerable  examination  by  the  court, has  failed 
to  discover  one.  All  of  the  cases  to  which  attention  has  been  called 
are  cases  where  a  wire  or  some  appliance  intended  to  be  stationary 
has  fallen  to  the  street;  but  no  case  has  been  cited  where  the  appliance 
which  caused  the  injury  was  movable,  and  in  the  course  of  the  regu- 
lar and  ordinary  operation  of  it  was  raised  and  lowered  as  this  arc 
lamp  concededly  was. 

The  evidence  showed  that  the  lamp  was  suspended  in  the  usual  and 
ordinary  way  from  an  arm  projecting  into  the  street;  that  it  was  raised 
to  its  normal  [X)sition  by  means  of  a  rope  running  through  a  pulley; 
that  when  it  was  drawn  up  to  its  normal  position  a  r'm^  or  other  pro- 
jection upon  this  rope  slipped  into  a  slot  and  held  the  lamp  thus  sus- 
pended. The  other  end  of  the  rope  was  then  attached  to  a  ring  in  the 
pole,  but  the  weight  of  the  lamp  was  not  carried  upon  this  rope ;  it  was 
entirely  suspended  by  means  of  the  ring  or  projection  in  the  slot,  as 
above  mentioned.  It  could  only  be  lowered,  as  it  was  lowered  for  the 
purpose  of  trimming,  by  pulling  upon  the  end  of  the  rope  fastened  to 
the  pole  until  the  lamp  was  raised  some  six  or  eight  inches  above  the 
slot,  when  the  rope  and  ring  slipped  into  another  groove  of  larger 
dimensions,  wliich  permitted  it  to  be  lowered  to  the  street.  To  do  this 
a  ro[rc  was  attached  to  the  end  of  the  rope  fastened  to  the  pole,  and 
that  end  allowed  to  go  up  until  it  came  in  contact  with  the  pulley. 
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These  lamps  were  thus  raised  and  lowered  every  time  they  were 

(trimmed,  and  every  time  they  needed  attention  for  any  other  reason. 

There  is  still  serious  doubt  in  my  mind,  in  spite  of  the  finding  of 
the  jury,  as  to  whether  or  not  this  constituted  sufficient  proof  of  neg- 
ligence merely  to  show  that  this  lamp  was  down  in  the  position  above 
described.  If  it  had  been  some  stationary  part  of  the  defendant's  ap- 
paratus, which  could  only  be  lowered  by  reason  of  some  defect  or 
break  in  it,  I  think  an  entirely  different  situation  would  be  presented. 
But  this  could  be  lowered  by  any  person  endeavoring  to  do  so,  with- 
out there  being  any  defect  whatever  in  the  apparatus  which  raised  and 
lowered  it  and  held  it  in  position.  The  case  which,  to  my  mind,  comes 
most  nearly  to  being  analogous  to  this  is  the  case  of  Jones  v.  Uniwi 
Railway  Co.,  50  Misc.  Rep.  651,  98  X.  Y.  Supp.  757.  There  a  piece 
of  wire  was  found  dangling  from  the  feed  wire  of  the  defendant 
•company;  but  the  wire  was  a  different  kind  of  wire  from  that  used 
hy  uie  defendant  company.  There  was  no  evidence  as  to  how  long 
it  had  been  in  that  position,  and  the  court  held  that  there  was,  under 
these  circumstances,  no  evidence  of  negligence  to  submit  to  the  jury; 
that  the  circumstances  pointed  irresistibly  to  the  conclusion  that  some 
mischievous  person  had  thrown  the  loose  piece  of  wire  over  defend- 
ant's wire. 

The  evidence  in  the  present  case  showed  beyond  question  that  there 
was  no  defect  in  the  lamp  or  apparatus  by  which  it  was  raised  or 
lowered,  in  so  far  as  the  raising  or  lowering,  or  security  of  it  wlicn 
raised,  were  in  question.  The  very  lamp  itself  was  brought  into  court 
and  exhibited  to  the  jury,  and,  so  far  as  I  was  able  to  understand,  no 
daim  was  made  that  it  was  in  any  way  defective.  This,  I  think,  clear- 
ly indicates  that  the  answer  to  the  third  question  was  contrary  to  the 
weight  of  evidence.  I  am  unable  to  discover  in  the  evidence  any  proof 
upon  which  sucli  a  finding  could  be  based,  unless  it  is  based  upon  the 
contention  that  the  method  in  vogue  by  which  these  lamps  were  raised 
and  lowered  and  held  in  position  is,  in  and  of  itself,  defective  and 
dangerous.  Unless  the  court  is  prepared  to  hold  that  this  method  of 
suspending  lamps  is  a  dangerous  and  improper  one,  I  can  see  no  basis 
either  for  tlie  jury's  finding  that  the  happening  of  the  accident  itsf!f 
-was  evidence  of  negligence,  or  that  the  lamp  fell  by  reason  of  some 
<lcfect  in  the  apparatus  which  held  it  in  place. 

And  there  is  not  any  conclusion  of  the  court  that  fhe  manner  of 
suspending  these  lamps  was  dangerous  and  improper  negatived  by 
the  jury's  answer  to  the  fourth  question,  in  cfTect.  that  it  v/as  unable 
to  find  any  negligence  in  the  erection  of  the  lamps  and  poles. 

[2j  As  to  the  second  question,  I  think  the  finding  of  the  jury  is 
-clearly  erroneous.  The  most  liberal  view  of  the  evidence  would  only 
show  that  the  lamp  was  down  from  an  hour  to  an  hour  and  a  half.  I 
do  not  think  that  reasonable  care  required  an  inspection  so  frequent 
as  to  discover  a  defect  existing  only  that  length  of  time.  If  the  lamp 
had  been  in  contact  with  the  ground,  or  the  accident  had  been  of  such 
a  character  as  to  cause  any  disturbance  at  the  power  house,  a  differ- 
ent situation  would  be  presented,  and  a  different  rule  would  necessarily 
be  applicable;  but  the  accident  here  described  was  in  no  way  Indicated 
at  the  power  house. 
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[3,  4]  The  answers  to  the  fourth  and  fifth  questions  submitted  are 
inconsistent  with  the  answer  to  the  third  question,  and  inconsistent 
with  the  general  verdict.  If  the  jury  was  unable  to  find  that  negH- 
gence  existed  either  in  the  erection,  care,  and  maintenance  of  the 
lamps  and  poles  of  the  defendant,  its  verdict  should  have  been  in  favor 
of  ttie  defendant.  Without  finding  the  defendant  guilty  of  any  nec^- 
h'gence,  the  jury  has  found  a  verdict  against  it.  This  verdict,  I  think, 
should  not  be  permitted  to  stand.  The  plaintiff's  attorney  urges  that 
the  fourth  and  fifth  questions,  by  relating  to  lamps  and  poles,  instead 
of  the  lamp  and  pole  in  question,  are  ineffectual  to  have  any  bearing 
upon  the  general  verdict.  I  do  not  agree  with  this  contention.  The 
defendant  might  well  have  objected  to  the  questions  being  plural  in 
their  character,  but  certainly  the  plaintiff  did  not  suffer  thereby.  If 
there  was  negligence  in  the  maintenance  of  any  lamp  and  pole,  then 
the  answer  would  be  in  the  afiirmative.  As  the  jury  was  unable  ta 
determine  whether  any  negligence  existed  or  not,  the  verdict  ought  to- 
have  been  in  favor  of  the  defendant. 

Motion  to  set  aside  verdict  granted. 


(78  Misc.  Rep.  422.) 

BLASS  V.  UNSLBX. 

(Suprcnic  Court,  Trial  Torm.  Cayiiffa  County.    Dpcember.  1912.) 

L  N«w  Tbial  (5  74*)— Grounds — Kecovebt  of  Nominal  Damages. 

In  an  action  for  assaiUt  willfully  provoked  by  plalntifT,  where  the- 
costs  of  the  action  are  substantial,  though  plaintiff  Is  entltl<Hl  only  to 
nominal  damagesi  a  verdict  for  defendant  will  be  set  aside  and  a  new 
trial  granted,  unless  ttie  defendant  enters  into  a  written  stipulation  waiv- 
ing costs  and  disbursemeiitB. 

[FA.  Note.~For  othor  cases,  see  New  Trial,  Cent  Dig.  |  160;  Dee. 
Dig.  §  74.*] 

2,  Witnesses  (|  140*) — CosiprrBNCT — ^Testimony  as  to  Tbansactions  witu 
Peusonb  Since  Deceased. 

Where  the  question  of  a  right  of  way  over  Iniul  wa»  Involved  in  an 
action  for  assault,  but  the  deteruiinatiou  of  tho  jury  readied  no  further 
than  the  action,  a  witness,  other  than  either  of  the  parties,  was  not  in* 
competent  under  Code  Civ.  Proc.  §  829,  providing  that  a  party  or  person 
interested  In  the  event  shall  not  be  examined  as  a  witness  in  his  own  be* 
half  against  the  representative  mt  a  decedent  as  to  a  tnuiaactioii  or  com* 
niuulcation  with  the  decedent 

LEd.  Note. — ^For  other  cases,  see  Witnesses,  Cent  Dig.  fS  588-618;  Dec. 
Dig;  I  140.*] 

9,  New  Tbiai.  (S  35*) — Gbounds— EzoLtnnon  of  Evidence — Habulegs  Ebboi, 

The  exclusion  of  testimony  of  a  comi>eteiit  witness  does  not  re<iulre  the 
setting  aside  of  the  verdict,  jrhere  his  tebtiiiiony  would  have  been  purely 
eomolative. 

[Ed.  Xote.--FMr  otlier  ease^  eoe  Now  Trial,  Cent  Dig.  if  61-6Qs  I>«e. 

Dig.  i  35.'J 

Action  by  Floyd  Blass  against  Evelyn  M.  Linsley.  Motion  to  set 
aside  a  verdict  for  plaintiff,  and  for  a  new  trial.  Granted  on  condi- 
tion. 
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Oscar  Tryon,  of  Auburn,  for  plaintiff. 
B.  H.  Kellogg,  of  Wolcott,  for  defendant 

SAWYER,  J.  This  was  an  action  for  assault.  The  jury  rendered 
a  verdict  of  no  cause  of  action,  and  plaintiff  now  moves  to  set  that 
verdict  aside  and  for  a  new  trial  upon  various  grounds. 

[  1  ]  That  the  defendant  unjustifiably  assaulted  plaintiff  b  established 
by  his  own  testimony,  as  well  as  by  other  evidence^  but  that  such 
assault  was  willfully  provoked  is,  likewise,  very  clearly  shown.  The 
determination  of  the  jury  that  no  real  damage  was  suffered  by  plain- 
tiff, and  that,  under  the  circumstances,  punitive  damages  should  not 
be  awarded,  was,  in  my  opinion,  a  just  and  correct  disposition  of  the 
matter.  The  i^aintifF  was  unquestionabl)  ,  however,  entitled  to  a  ver- 
dict for  nominal  damages.  Defendant  opposes  this  motion  on  the 
strength  of  the  well-understood  rule  that  a  new  trial  will  not  be 
granted  to  enable  a  plaintiff  to  recover  nominal  damages  only,  Mc- 
Conihe  v.  New  York  &  Erie  Railroad  Co.,  20  N.  Y.  493.  75  Am.  Dec. 
420;  Nolan  v.  Harris,  52  How.  Prac.  409;  Hopkins  v.  Grinnell,  28 
Barb.  533;  Chase  v.  Bassett,  15  Abb.  Prac  (N.  S.)  293. 

The  difficulty  in  the  application  of  that  rule  here  seems  to  be  that 
the  plaintiff  has  not  only  been  deprived  of  his  right  to  a  v(  rdict  for 
nominal  damages,  but  has  become,  as  a  direct  consequence  of  this  ver- 
dict, subjected  to  the  payment  of  the  very  substantial  costs  of  the 
action.  He  is,  therefore,  entitled,  as  a  matter  of  right,  to  have  tbe 
case  so  disposed  of  as  to  relieve  him  from  this  unjust  situation. 

Mr.  Justice  Balcom  in  Chase  v.  Bassett,  supra,  seems  to  have  over- 
looked the  fact  that  a  verdict  for  defendant  carries  full  costs,  but  in 
all  others  involving  this  question  which  have  come  under  my  observa- 
tion the  distinction  is  clearly  marked  out  and  followed.  The  true  rule 
seems  to  be  that  new  trials  will  not  be  granted  to  allow  a  technical 
correction,  but  where  the  costs  involved  are  substantial  in  amount  the 
rule  is  not  applicable. 

[2]  My  attention  is  also  called  to  the  exclusion  of  the  evidence  of 
plaintiff  s  witness,  Leon  J.  Blass,  on  tlie  ground  that  the  witness  was 
incompetent  to  testify  under  the  provisions  of  section  829  of  the  Code. 

The  only  persons  interested  in  the  event  of  this  action  were  the 
parties  thereto;  while  the  question  of  a  right  of  way  crossing  this 
land  was  involved  the  determination  of  the  jury  upon  it  reached  no 
further  than  this  action,  and  did  not  conclude  the  question  of  its  es- 
tablishment by  grant,  license,  or  prescription.  The  rule  as  to  what 
interest  is  necessary  to  disqualify  a  witness  is  quoted  with  approval 
from  Greenleaf  by  the  court  in  Miller  v.  Montgomery,  78  N.  if.  282- 
285,  and  is  as  follows : 

"The  true  test  of  the  interest  of  a  witness  is  that  he  will  either  gain  or 
lose  by  the  direct  legal  operation  and  efTect  of  the  judgment,  or  that  the 
record  will  be  legal  evidence  for  or  against  him  In  some  other  action." 

It  is  clear,  therefore,  that  this  witness  was  not  interested  in  the 
event  of  the  action  and  that  the  exclusion.of  his  evidence  was  errone- 
ous. Under  different  circumstances  this  error  would  in  and  of  itself 
demand  a  setting  aside  of  the  verdict 
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[3]  The  facts  attempted  to  be  proven  him  were,  however,  purely 
cumulative.  The  daimed  existence  of  this  right  of  way  was  testified 
to  by  other  witnesses  and  shown  in  other  ways.  Giving  to  that  evi- 
dence all  the  force  which  can  be  claimed  for  it.  and  all  the  effect  which 
it  could  have  if  substantiated  by  this  excluded  evidence  of  Mr.  Blass, 
would  in  no  manner  alter  or  modify  the  situation  as  it  was  presented. 
The  facts  remain  that  defendant  committed  an  assault  upon  plaintiff; 
that  the  jury  were  justified  in  finding  from  the  evidence  that  no  ac- 
tual damage  resulted;  and  that  plaintiff  having  deliberately  invited 
that  assault  was  not  entitled  to  punitive  damages.  The  only  harm 
which  has  come  to  plaintiff  by  the  verdict  is  by  the  imposition  upon 
him  of  the  costs  of  the  action.  If  he  be  relieved  from  this  burden, 
there  will  be  no  justification  for  du'ecting  a  new  trial  to  enable  him 
to  recover  nominal  damages. 

The  motion  is  therefore  granted,  the  verdict  set  aside,  and  a  new 
trial  directed,  unless  defendant  shall  within  10  days  after  service  of 
the  order  hereon  waive  by  stipulation  in  writing  all  costs  and  taxable 
disbursements  of  the  action,  and  consent  to  entry  of  judgment  on  this 
verdict  without  costs.  If  sncfa  stipulation  be  filed,  tiie  motion  is  de- 
nied.  No  costs. 

Order  may  be  entered  in  accordance  with  the  foregoing. 

Ordered  accordingly. 


JUDD     LAKa  SHOBB  ft  IC  8.  BY.  Oa 

(Supreme  Court,  Appellate  Division,  Fourtlx  Department   January  16,  1913.) 

1.  Appeal  and  Ebbob  (§  927*)— Review — JuDOintNT — NoNsriT. 

On  appeal  from  a  judgment  of  nonsuit,  plaintiff  is  entitled  to  tbe  bene- 
fit of  all  naaonatrie  lafemoM  tnm  tbe  evldsncci 
[Ed.  Note. — For  other  cases,  see  Appeal  and  fltaWy  Osnt  Dig,  ^  2912r 

2917,  3748,  3758,  4024;  Dec.  Dig.  {  927.*] 

2.  Mastkb  AMD  Sbbvart  (|  141*/ — Nbolioence. 

"When  deeedentfa  yavdmaster  directed  him  to  get  certain  cars  from 
switch  No.  3,  It  was  nepllsence  to  also  order  another  engine  to  work  on 
the  switch  from  the  other  end  witbottt  promulgating  rules  to  govern 
8ueh  joint  tMe  of  the  awlteh  by  dlflTemit  tnin  crews. 

[Ed.  Noto    I  or  ofber  CBMi,  sss  liaater  and  Bsrfant^  Cent  Dig.  i  288; 

3.  Mastbb  AiVD  Ssbvaut  (i  286*) — Iimnmn— Jubt  Question — Negligence. 

In  an  action  tw  a  jard  trmkeman's  death  by  being  crushed  between 
cars  as  a  result  of  two  engines  operating  on  the  same  switch,  whether  it 
was  negligent  to  so  operate  the  trains  without  ^E>eclal  rules  relating  to 
such  operation  for  the  imtectlon  of  employes  held  a  Jury  qnestion. 

[Ed.  Note.— "For  other  cases,  see  Master  and  Servant,  Cent  Dig.  }f 
1001.  1006,  lOOfir  1010-1(UC.  1017-10S8»  103&-1042;  lOU,  1046-1060;  Dee. 
Dig.  §  2SG.*1 

4.  Mabteb  and  Sebvant  (|  288*)— Injuries — Jubt  Question — Contbibutobt 

NlOEJOBNCB. 

In  an  action  for  a  yard  brakenmn's  death  by  being  crushed  between 
cars  while  two  <'n.rines  were  switching  on  the  same  switch,  whether 
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decedent  assuoied  tlie  risk  of  injnxy  from  two  engtAes  operating  at  the 
same  time  held  a  Jury  questloa. 

[Ed.  Note.— For  other  cases,  see  MaaCer  and  Servant,  Gent  Dig.  H 

lOC^lOSS;   Dec.  Dig.  $  2S8.*] 

0.  MaSTEB  and  SSBTAKT  (f  288*) — IHJUBUB    JUBT  Qui8TI0M--C0imXBUT0BT 

NxoLxoancB. 

In  an  action  for  a  yard  brakeuinn's  death  by  being  caught  between 
cars  while  his  own  and  another  engine  were  both  switching  on  the  same 
twitch,  whether  decedent  was  guilty  of  contrUnitory  negligence  held  for 
the  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant*  Gent.  Dig.  ff 

1080,  1090,  1092-1132;  Dec.  Dig.  |  280.*] 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Maybelle  A.  Judd,  as  administratrix,  against  the  Lake 
Shore  &  Michigan  Southern  Railway  Company.  .From  a  judgment  dis- 
missing the  complaintt  and  an  order  denying  a  motion  for  new  trial, 
plaintm  appeals.   Reversed,  and  new  trial  granted. 

Argued  before  McLENNAN,  P.  and  KRUSE,  ROBSON, 
FOOTE,  and  LAMBERT,  JJ. 

Philip  A.  Laing,  of  Buffalo,  for  appellant. 
Thomas  D.  Powell,  of  Buffalo,  for  respondent 

McLENNAN,  P.  J.  Upon  the  trial  the  plaintiff  sought  to  show  that 
this  action  is  maintainable  under  the  Employer's  Liability  Act  (Consol. 
Laws  1909,  c.  31,  §§  200-204),  but,  inasmuch  as  it  was  stipulated  that 
the  action  was  commenced  on  the  24th  day  of  November,  1910,  that 
the  accident  occurred  on  the  11th  day  of  August,  1909,  and  that  plain- 
tiff was  appointed  administratrix  on  the  18th  day  of  September,  1909, 
tlUs  contention  is  clearly  wrong,  because  the  Employer's  Liability  Act 
provides  that  an  action  brought  under  the  provisions  of  that  act  must 
be  commenced  within  one  year  from  the  happening  of  the  accident 
causing  the  injury. 

[1]  There  is  practically  no  dispute  in  the  evidence,  and^  a  nonsuit 
having  been  granted,  the  plaintiff  is  entitled  to  the  benefit  of  all  rea- 
sonable inferences  which  may  be  drawn  from  such  evidence.  At  the 
time  of  the  accident,  which  occurred  between  10  and  1 1  o'clock  of  the 
night  of  the  Uth  day  of  August,  1909,  plaintiff's  intestate  was  in  de- 
fendant's employ  as  brakeman,  and  was  engaged  in  the  performance 
of  his  duties  as  such  in  the  defendant's  freightyardb  in  tiie  city  of 
Buffalo.  He  had  worked  in  such  ^rards  for  a  period  of  about  two  years 
prior  to  the  accident.  The  yard  in  question  is  called  in  the  evidence 
the  Scott  street  yard  in  Buffalo.  Such  yard  consisted,  first,  of  an  east- 
bound  main  track  and,  second,  immediately  south  of  it  of  a  west-bound 
main  track,  and  south  of  k  six  side  tracks,  all  of  such  tracks  being 
practically  parallel  and  nmning  in  an  easterly  and  westerly  direction. 

The  deceased  was  a  member  of  a  crew  which  was  operating  engine 
No.  4528.  The  engine  of  such  crew  had  been  ordered  shortly  before 
the  accident  onto  track  No.  3,  whdch  meant  to  go  east  and  to  couple 
onto  a  strmg  of  cars  standing  on  such  track  and  take  them  to  East  Buf- 
falo; the  order  being  given  by  the  assistant  yardmaster.   He  also 
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gave  the  deceased  the  same  instructions,  telling  him  to  go  down  and 
get  the  yard  off  from  track  No.  3,  which  meant  that  he  should  get  upon 
track  No.  3  certain  cars  that  w  ere  on  said  track  and  take  them  to  East 
Buifalo.  While  thus  engaged,  also  by  order  of  defendant's  yardmaster, 
cars  were  being  moved  on  track  No.  3  by  engine  No.  4511  from  the 
westerly  end  of  such  yard,  and  diis  operation  by  engine  No.  4511  and 
the  movement  of  cars  by  it  upon  such  track  was  in  no  manner  com- 
municated to  the  deceased  or  any  other  member  of  the  crew  of  engine 
No.  4528,  with  the  result  that  the  deceased  was  caught  between  two 
cars  and  killed. 

[2]  It  would  hardly  seem  necessary  to  recite  the  details  of  the  move- 
ment of  these  respective  engines.  The  crew  of  the  engine  of  wb.ich  the 
deceased  was  a  member  was  proceeding  from  the  east  end  of  such 
yard  on  track  No.  3  to  do  the  work  which  such  crew  was  directed  to  do, 
and  without  any  knowledge  or  information  on  their  part  or  the  part 
of  any  of  them  that  orders  had  been  given  to  move  cars  on  such  track 
from  the  other  end  of  the  yard  by  engine  No.  4511. 

[I]  We  think  that  such  method  of  doing  business  was  dangerous  in 
the  extreme;  that  the  exercise  of  ordinary  care  and  prudence  would 
have  dictated  to  the  defendant  the  promulgation  and  enforcement  of  a 
rule  which  would  not  have  permitted  cars  to  be  moved  on  a  switch 
track  by  two  engine  crews  operating  engines  from  each  end  of  such 
yard  on  the  same  track  without  notifying  the  different  crews  tiiat  such 
operation  was  taking  place. 

This  court  has  recently  affirmed  a  verdict  in  favor  of  a  plaintiff  in  a 
case  brought  to  recover  for  the  negligent  killing  of  a  railroad  employe 
under  very  similar  circumstances.  Pendergast  v.  New  York  Central 
&  Hudson  River  Railroad  Co.,  152  App.  Div.  955,  137  N.  Y.  Supp. 
1133,  decided  at  the  October  Term,  1912.  In  that  case  the  failure  to 
promulgate  a  rule  for  the  protection  of  the  employ^  of  the  company 
working  under  such  conditions  was  one  of  the  principal  grounds  of 
negligence. 

It  is  true  tliat  in  the  case  at  bar  there  is  no  evidence  that  other  rail- 
road corporations  had  made  rules  for  such  cases,  nor  was  any  witness 
called,  experienced  in  railroad  work,  to  show  that  sudi  a  rule  was  prac- 
ticable under  the  conditions  shown.  We  do  think,  however,  that  in 

this  case  such  evidence  was  unnecessary.  Such  has  been  held  to  be 
the  law  where  the  ckmger  is  so  obvious  and  the  consequences  so  serious 
that  a  jmy  may  lind  the  necessity  of  such  a  rule  witliout  evidence  of 
its  existence  in  other  cases.  Van  Alstine  v.  Standard  Light,  Heat  & 
Power  Co.,  128  :\pp.  Div.  58,  112  N.  Y.  Supp.  416.  And,  again,  in 
Bell  V.  New  York  Central  &  Hudson  River  Railroad  Co^  128  App. 
Div.  730,  113  N.  Y.  Supp.  185,  it  was  held  that  the  necessity  or  propri- 
ety of  a  rule  may  be  determined  by  a  jury  in  the  absence  of  its  exist- 
ence in  other  places  only  when  the  circumstances  are  such  that  the 
practicability  of  the  rule  is  obvious  to  persons  of  ordinary  tuiderstand- 
ing.  See,  also,  Eastwood  v.  Retsof  Mining  Co.,  86  Hun,  91,  34  N.  Y. 
Supp.  196,  affirmed  152  N.  Y.  651.  47  N.  E.  1106;  Bums  v.  Palmer, 
107  App.  Div.  321,  95  N.  Y.  Supp.  161  ;  DerriGfan  v.  New  York,  Lake 
Erie  &  Western  Railroad  Co.,  131  N.  Y.  582,  585,  30  N.  E.  57;  Free- 


Digitized  by  Google 


Sup.  Ct.) 


nr  BB  Homrr 


646 


mont  V.  Boston  &  Maine  Railroadf  Co.,  Ill  App.  Div.  831.  98  N.  Y. 
Supp.  179,  affirmed  187  N.  Y.  571,  80  N.  E.  1109.  It  would  seem 
to  be  perfectly  obvious  to  a  person  of  ordinary  understanding  that  the 
operation  of  two  switch  engines  from  opposite  directions  upon  the  same 
track  would  be  attended  by  great  daxiger  without  the  promulgation  and 
enforcement  of  a  proper  rule  for  the  protection  of  the  employes  en- 
gaged in  the  work,  and  that  it  was  not  necessary  for  the  plaintiff  to 
suggest  or  formulate  such  rule,  nor  to  produce  expert  testimony  as  to 
the  practicability  of  it  in  order  to  warrant  the  submission  of  the  ques- 
tion to  the  jury. 

[4]  It  is  urged,  however,  by  the  respondent  that  plaintiff's  intestate 
assumed  the  risk.  As  above  stated,  he  had  been  employed  in  defend- 
ant's yard  for  about  two  years,  for  the  first  year  as  a  switch  tender, 
and  for  about  a  year  before  his  death  as  a  yard  brakeman.  I  do  not 
think  that  we  should  hold  that  plaintifi' s  intestate  assumed  the  risk  in 
this  case  as  a  matter  of  law;  in  view  of  the  fact  tiiat  the  deceased  was 
acting  under  the  direction  of  the  defendant's  yardmaster  and  the  assist- 
ant yardmaster,  and  might  be  found  to  have  relied,  as  he  had  a  right 
to  do,  upon  their  superintending  the  movements  of  the  dilTerent  engines  . 
in  the  yard  in  such  manner  as  to  protect  him  from  injury. 

[5]  The  only  remaining  question  is  whether  or  not  there  was  any 
evidence  which  would  justify  the  court  in  submitting  to  the  jury  the 
question  of  tiie  intestate's  freedom  from  contributory  negligence.  We 
think  upon  the  evidlence  that  the  question  was  one  of  fact  for  the  jury. 
Plaintiff's  intestate  was  caught  and  crushed  between  the  bumpers  of 
two  cars  which  he  was  tryin|;  to  get  coupled  together,  and  was  in  a 
place  where  the  jury  might  mfer  that  he  had  a  right,  and  might  be 
expected  to  be,  in  the  performance  of  his  duties.  We  therefore  con- 
clude tfiat  the  judgment  and  order  appealed  from  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  event. 

Judigment  and  order  reversed  and  new  trial  granted*  with  costs  to 
appellant  to  abide  event.  Ail  concur. 


In  M  IfOFFETT. 

(Snprema  Oovrt;  AppoOate  mvlaion,  Fitat  Dtpartmeot  Janoary  17.  191&) 

AnOBNET  AND  CUKNT  (5  51*) — MOTIOW  TO  DlRCIPLINK — PlEADINO  AND  PltnOK. 

Where  the  charges  of  petitions  on  motion  to  dladpUne  an  attorney  are 
mainly  general  and  tndeflolte,  and  tuurastained  the  slightest  erldence, 
excepting  some  general  stateiueiits  by  petitioner  ns  to  matters  upon  which 
he  could  have  no  personal  knowledge  and  there  is  nothing  reflecting  on 
tlM  attorney^  profesalooal  oondoct,  the  proceedingi  will  be  dlsalned. 

(Ed.  Note.— For  other  caaee,  tee  Attorney  and  Client,  Cent  Dig.  1  78; 
Dec.  Dig.  I  64.*] 

Motion  to  discipline  Robert  L.  Moffett,  an  attorney.  Dismissed. 
Argued  before  INGRAHAM,  P.  J.,  and  MciAUGHUN,  JLAUGH- 
LIN,  CLARKE,  and  SCOrr,  JJ. 

Robert  Leslie  Moffett.  in  pro.  per. 

William  J.  Underwood,  of  New  York  City,  for  respondent. 
*For  otliv  caiM  im  g«m«  topic  a  i  numbu  lo  D«c.  4  Am.  Dig*.  1807  to  data,  4  Rep'r  Indoxw 
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INGRAM  AM,  P.  J,  It  appears  that  the  petitioner  had  a  claim 
against  a  corporation,  known  as  the  Queen  Aeroplane  Company,  to 
recover  which  he  brought  two  actions,  one  in  the  Municipal  Court  of 
the  city  of  New  York,  the  other  in  the  City  Cotirt  of  the  city  of  New 
York;  that  in  those  actions  the  respondent  appeared  as  the  attorney 
and  counsel  for  the  defendant,  and  the  petitioner  succeeded  in  recov- 
ering judgments.  The  petitioner,  apparently  considering  that  the  re- 
spondent's defense  to  these  actions  had  been  improper,  presented 
charges  against  the  respondent  to  the  Association  of  tlie  Bar  of  the 
City  of  New  York,  whidi,  after  investigation,  the  association  refused 
to  prosecute.  The  petitioner  then  presented  the  same  charges  to  the 
New  York  County  Lawyers'  Association,  which  also  investigated  and 
likewise  refused  to  prosecute.  Whereupon  the  petitioner,  in  his  own 
behalf,  presents  the  charges  to  this  court. 

There  seem  to  be  eleven  separate  specifications:  First,  that  re- 
spondent entered  into  a  conspiracy  with  one  McCormick  with  the  in- 
tent of  defrauding  the  plaintiff  of  his  claim ;  second,  that  he  inter- 
posed an  answer  to  the  actions  known  to  be  false;  third,  that  in  the 
•  Municipal  Court  action  the  respondent  gave  testimony  which  was 
perjury ;  fourth,  also  relates  to  respondent's  testimony  in  that  action ; 
fifth,  that  by  interposing  a  false  answer  he  deceived  the  court;  sixth, 
that  after  the  Municipal  Court  action  was  decided  in  favor  of  the  pe- 
titioner the  respondent  filed  an  answer  in  the  City  Court  action,  which 
was  false;  seventh,  also  relates  to  this  answer;  eighth,  that  in  the 
Municipal  Court  action  the  respondent  approached  a  witness  subpoe- 
naed by  the  petitioner  and  had  a  talk  with  said  witness,  the  result  of 
which  was  that  the  testimony  of  said  witness  was  not  as  satisfactory 
as  it  should  have  been ;  ninth,  that  respondent  had  made  statements  to 
petitioner  that,  unless  petitioner  took  $^50,  the  respondent  would  keep 
the  case  in  the  courts  for  several  years;  tenth,  that  respondent  "used" 
unprofessional  conduct  all  through  the  trial  of  the  cases;  eleventh, 
that  the  respondent  made  an  application  for  an  open  commission  to 
take  testimony  in  St  Louis  in  bad  faith  and  in  the  hope  of  delaying 
the  trial  and  obtained  an  improper  affidavit 

Now,  these  most  general-  and  indefinite  charges  are  unsustained  by 
the  slightest  evidence  except  some  general  statements  by  the  petitions 
with  respect  to  most  of  which  it  was  impossible  that  he  should  have 
had  any  personal  knowledge.  So  far  as  there  are  any  statements  of 
fact  in  the  petition,  which  could  be  known  to  the  petitioner,  they  fail 
to  establish  the  slightest  ground  for  any  charges  against  the  respondent. 
A  large  number  of  exhibits,  letters,  and  telegrams  are  annexed  to  the 
petition  between  the  petitioner  and  other  parties  connected  with  the 
Queen  Aeroplane  Company,  but  which  are  not  connected  with  the 
respondent.  The  respondent  has  submitted  a  complete  answer  to  all 
of  these  somewhat  irrelevant  allegations.  An  examination  of  all  the 
papers  satires  us  that  the  charges  are  without  any  foundation.  The 
petitioner  having  submitted  these  charges  to  the  two  Bar  Associations 
in  New  York,  and  they  having  refused  to  entertain  them  on  the 
ground  that  there  was  nothing  to  support  them,  the  petitioner's  person- 
ally presenting  them  to  this  court  would  appear  to  be  in  bad  faith  and 
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solely  for  the  {inrpoae  of  injuring  the  respondent.  Such  a  proceeding 
under  the  circumstances  is  one  that  the  court  cannot  too  strongly 
condemn.  It  suflices  to  say,  however,  that  an  examination  of  all  these 
papers  satisfies  us  that  the  charges  are  without  foundation,  and  that 
nothing  that  appears  in  the  papers  snbrnitted  to  us  reflects  at  att  upon 
the  respondent's  profiessional  conduct. 
The  proceedings  are  therefore  dismissed.  All  concur. 


NAPPA  V.  ERIE  R,  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department   January  8,  1913.) 

L  Appeal  and  Error  ({  1099*)— Law  ow  Cab»— OccitlOK  OH  FOBim  Ap- 
peal— Questions  Decided. 

Though  plalntifT s  connsel,  on  the  former  appeal  In  a  freight  handler's 
action  for  injuries  from  a  platform  skid  slipping,  urged  that  defendant 
was  liable  because  of  the  foreman's  uegli^ouce  In  requiring  work  to  be 
done  before  the  skid  was  fastened,  where  that  ground  of  liability  was 
not  submitted  at  the  first  trial,  and  the  Judge  then  charged  that  the 
negligence  relied  on  was  in  failing  to  itroptrly  secure  the  skid  as  an 
appUanoe  under  the  E}mpIoyer'8  Liability  Act,  it  could  not  be  claimed  on 
a  second  appeal  that  the  judgment  on  the  formor  appeal  settled  the 
qnestlon  of  the  foreman's  negligence  so  as  to  preclude  reliance  thereon 
on  tbe  subseQuant  appeal. 

fEd.  Note— For  other  cases*  see  Appeal  and  I^nror,  Cent  Dig.  M  4370- 
4379  :  Dec.  Dig.  §  1099.»] 

2.  Mabteb  and  Servant  ({  190*) — Master's  Liability — Neolioence  of  Su- 

■BIHTENnCNT. 

A  railroad  company  would  be  liable  for  the  negligence  of  Its  freight- 
house  foreman  in  directing  freight  handlers  to  work  upon  a  skid  known 
to  be  Insecure,  though  it  was  not  a  defect  In  the  waji,  etc. 

[Ed.  Note.— For  other  eases,  see  Master  and  Servant,  Cant  Dig.  fi 

44f>-474  ;  Dec.  Dig.  190.»] 

S.  Master  and  Sebvant  (i  286*) — ^Injubies — Jubt  Question — Negligence. 
Evidence,  In  an  action  for  tnlnrlee  to  a  fMgtat  handler  by  a  skid  slip' 

ping  from  a  platform  and  permitting  him  to  fall,  Jwld  to  make  It  a  jury 
question  whether  the  foreman  was  negligent  in  directing  the  men  to  work 
upon  an  insecure  skid. 

[Ed.  Note.— For  other  cases,  see  Master  and  Serraat,  Osnt  Dig;  II  1001« 

1000.  1010-10r)0:  Dec.  Dig.  $  2SG.«] 

4.  Master  and  Servant  (§  252*)— Notice  of  Injubt — Sufficiency  of  Notice. 
A  notice  of  injury,  In  a  freight  handler's  action  for  injuries  by  the 
slipping'  of  a  skid,  pennitting  him  to  fall,  stated  that  the  injuries  were 
caused  by  the  falling  of  a  skid  on  which  plaintiff  was  standing,  causing 
him  to  fall  and  a  barrel  of  sugar  to  fall  upon  him ;  that  the  skid  fell 
because  of  the  unsafe  manner  in  which  It  was  secured :  that  It  was 
furnished  by  defendant's  superintendent  as  plaintiff's  place  of  work; 
and  that  It  was  tbe  superintendent's  duty  to  hSTe  proTided  a  safe  place 
of  work,  which  he  neglected  to  do.  Held,  that  the  notice  sutBciently 
stated  the  cause  of  the  injury  under  Labor  Law  (CtonsoL  Laws  1909,  c 
81)  S  201,  requiring  it  to  State  the  time,  place,  and  canse  of  a  servant's 
Injury. 

[Ed.  Note.— For  other  cases»  see  Master  and  Servant,  Cent.  Dig.  i 

806;  Dec.  Dig.  §  252.*] 

McLennan.  P.  J.,  and  Foote,  J.,  dissenting. 


•For  other  cases  see  same  topic  ft  1  trcuBEB  In  D«c.  ^  Am.  Digs.  1907  to  data,  4  Rep'r  lodexM 
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Appeal  from  Trial  Term,  Erie  County. 

Action  by  Frank  Nappa  against  the  Erie  Railroad  Company.  From 
a  judgment  of  nonsuit  and  an  order  denying  a  new  trial,  plaintiff  ap- 
peals. Reversed,  and  new  trial  ordered. 

See,  also.  195  N.  Y.  176,  88  N.  E.  30,  21  L.  R.  A.  (N.  S.)  96. 

Ar^ied  before  McLKNNAN,  P.  J.,  and  KRUSE,  ROBSON, 
FOOTE,  and  LAMBERT,  J  J. 

Eugene  M.  Bartlett,  of  Buffalo,  for  appellant. 
.  Helen  Z.  M.  Rodgers,  of  liufi'alo,  for  respondent 

KRUSE,  J.  On  the  afternoon  of  November  25,  1904,  the  plaintiff, 

a  freight  handler  in  defendant's  employ,  was  assisting  in  unloading 
barrels  from  a  freight  car  into  a  freighthouse.  The  barrels  were  rolled 
over  an  iron  skid  or  running  board,  about  three  feet  square,  one  end 
of  which  was  placed  on  the  floor  of  the  car  and  the  otlxr  on  tlie  plat- 
form of  the  freighthouse.  Usually  the  skid  was  secured  by  nailing  a 
wooden  deat  on  the  platform  at  the  end  of  the  skid,  but  upon  this  occa* 
sion  that  was  not  done,  and  the  skid  was  not  secured  in  any  way.  It 
fell  while  the  plaintiff  was  standing  with  one  foot  on  the  skid  and  the 
other  on  the  platform,  engaged  in  his  work,  and  he  fell  with  it,  a  bar- 
rel falling  against  his  leg,  and  he  was  hurt. 

The  plaintiff  seeks  to  recover  damages  for  the  injuries  thus  sus- 
tained. A  notice  was  served  so  as  to  bring  the  case  within  the  provi- 
sions of  the  Employer's  Liability  Act,  now  embodied  in  the  Labor  Law 
(Consol.  Laws  1909.  c.  31,  §§  200-204).  The  nature  of  the  notice  will 
be  more  fully  stated  hereafter.  The  case  has  been  twice  tried.  On  the 
first  trial  the  plaintiff  had  a  verdict  The  judgment  entered  thereupon 
was,  on  appeal,  afBrmed  by  this  court  (123  App.  Div.  915,  106  N.  Y. 
Supp.  1141),  but  the  Court  of  Appeals  reversed  the  judgment  and  or- 
dered a  new  trial.  195  N;  Y.  176,  88  N.  E.  30,  21  L.  R.  A.  (X.  S.)  96. 
Upon  the  second  trial,  at  the  close  of  the  plaintiff's  case,  a  nonsuit  was 
Ijranted,  and  fromtlie  judgment  entered  thereupon  and  the  order  deny- 
ing the  plaintiff's  motion  for  a  new  trial,  the  plaintiff  appeals. 

Upon  the  first  trial  the  case  was  submitted  to  the  jury  upon  the  the- 
or>'  that  the  insecure  skid  was  such  a  defect  as  might  bring  the  case 
within  the  provisions  of  the  Employer's  Liability  Act,  but  the  Court  of 
Appeals  held  that  the  skid  and  cleat,  moved  by  workmen  from  car  to 
car,  were.no  part  of  the  ways,  works,  or  machinery,  within  the  mean- 
ing of  that  act,  nor  of  the  safe  place  to  work  at  under  the  conunon 
law,  but  tools  and  appliances  furnished  the  freight  handlers,  and  if  one 
was  injured  by  the  ncijUgent  act  of  another  in  using-  the  same  it  would 
be  a  risk  of  the  employment,  imposing  no  liability  upon  the  master,  and 
that  the  defendant  was  entitled  to  have  charged,  as  it  in  substance  re- 
quested, that  the  use  of  the  skid  and  cleat  was  a  mere  detail  of  the 
work,  and  not  covered  by  the  Employer's  Liability  Act. 

[1]  It  is  now  contended  on  behalf  of  the  plaintiff  that  there  was 
negligent  sui)erintenderce  in  directing  the  men  to  work  upon  the  in- 
secure skid.  But  the  defendant  insists  that  the  former  appeal  neces- 
sarily involved  that  question,  and  that  it  was  passed  upon  by  tlie  Court 
of  Appeals  adversely  to  the  plaintiff.  I  am  of  the  opinion  that  the 
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question  is  stin  open.  While  counsel  for  the  plaintiff  did  urge  Upon 
the  former  appeal  that  the  defendant  is  liable  for  the  negligence  of  the 
foreman  in  requiring  the  workmen  to  proceed  before  the  skid  was  fast- 
ened, that  was  not  a  ground  of  liability  submitted  to  the  jury  on  the  first 
trial.  The  judge  held,  and  charged  the  jury,  that  the  skid,  the  floor, 
the  freighthouse,  and  the  deat  tised  to  sedire  the  skid  were  all  alli- 
ances or  ways,  within  the  Employer's  Liability  Act,  stating  that  the 
grounds  of  negligence  were  in  failing  and  negligently  omitting  to  prop- 
erly secure  the  appliance  or  skid,  and  explicitly  instructed  the  jury  that 
they  must  find  that  the  accident  was  the  result  of  the  neglect  on  the 
part  of  the  defendant  to  properly  secure  the  deat,  to  entitle  the  plain- 
tiff to  recover. 

It  appears  that  one  ca  r  liad  been  unloaded.  The  skid  was  then  moved 

from  that  car  and  placed  in  position  for  unloading  the  car  in  question. 
The  cooper,  who  was  around  the  freighthouse,  usually  secured  the 
skid.  He  carried  the  hammer,  nails,  and  cleat.  He  was  called  by  the 
workmen  upon  this  occasion  to  secure  the  skid,  first  by  the  foreman 
or  boss,  as  he  is  called  by  the  witnesses,  and  then  several  workmen 
called  to  him;  but  he  did  not  come.  Thereupon  the  foreman  told  the 
workmen  to  go  ahead  with  their  work,  saying,  according  to  tl^  testi- 
mony of  the  witnesses,  that  bye  and  bye  the  cooper  would  come  and  fix 
the  skid.  While  this  was  taking  place,  the  plaintiff  was  absent  get- 
ting a  drink  of  water.  He  returned  and  went  to  work  with  the  other 
men.  The  skid  was  not  secured ;  it  fell,  and  the  plaintiff  was  hurt,  as 
has  been  stated. 

[2]  Althougfh  the  insecure  skid  was  not  a  defect  in  the  ways,  works, 
or  machinery,  and  the  moving  and  securing  of  the  skid  was  a  mere  de- 
tail of  the  work,  as  has  been  held  by  the  Court  of  Appeals,  the  defend- 
ant may  still  be  liable,  if  the  foreman  was  negligent  in  superintending 
the  work  by  directing  the  men  to  work  upon  ue  skid,  knowing  that 
it  was  insecure. 

[3]  I  think  the  evidence  sufficient  to  make  out  a  case  of  negligent 
superintendence.  Ouilmartin  v.  Solvay  Process  Company,  189  N.  Y. 
490,  82  N.  E.  725. 

[4]  But  it  is  further  contended,  upon  the  part  of  the  defendant,  that 
the  notice  served  is  snsuffident  to  hold  the  defendant  liable  for  neg- 
ligent superintendence  under  the  Labor  Law.  The  statute  requires  the 
notice  to  state  the  time,  place,  and  cause  of  the  injury.  Labor  Law, 
§  201.  The  notice  states  that  the  injuries  were  caused— 

"by  the  falling  of  the  platform  or  skid  on  which  said  Frank  Nai^  was 
then  standing,  causing  bim  to  fall  and  precipitating  a  barrel  of  sn^nr  upon 
him,  and  that  the  falling  of  said  platform  or  skid  was  caused  by  the  un- 
safe and  Iiiiproper  manner  in  which  It  was  placed  and  secured,  and  that 
said  platform  or  skid  was  furnished  by  you  and  your  superintendent  as 
the  way  and  place  for  said  Frank  Nappa  to  use  in  his  work,  and  that  It 
was  the  duty  of  you  and  your  sui  orlntendent  to  have  provided  a  safe  and 
proper  way  and  place  for  said  Frank  Nappa  to  work.  This  you  and  your 
superlntendOBt  neglected  to  do,  and  you  are  bereby  notified  that  the  said 
Frank  Nappa  hiis  n  claim  a^rnlnst  yon  for  five  thousand  dollars  (.?r.,000.00)  , 
for  the  injuries  sustained  by  him,  under  the  statute  in  such  cases  inade  and 
pioviaed,  and  Iqr  mson  of  audi  negligence  as  aforwaM.** 
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I  think  the  notice  is  sufficient.  Greif  v.  Buffalo,  L.  &  R.  Ry.  Co., 
205  N.  Y.  239,  98  N.  E.  462.  While  the  notice  docs  not  spc-ifically 
state  that  there  was  negligent  superintendence,  it  stales  the  cause  of 
the  injury,  which  is  all  the  statute  requires;  and  the  complaint  itself 
states  a  case  of  negligent  superintendence,  as  I  think. 

The  judgment  and  order  should  therefore  be  reversed  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.  All  con- 
cur, except  McLENNAN,  P.  J.,  and  FOOTE,  J.,  who  dissent  upon 
the  authority  of  the  decision  in  same  case  on  former  appeal,  reported 
at  195  N.  Y:  176, 88  N.  £.  30, 21  L.  R.  A.  (N.  S.)  96. 


In  re  STKELB. 

(Supreme  Court  Appellate  Division,  Fourth  Department   January  8.  1913.) 

L  Pleadint.  ("5  JOn*) — Waiver  ok  DErKCT&— Aorfement  fob  Tbial  on  Mebitb. 
An  agretiuieut  by  parties  to  try  the  proceeding  upon  tbe  merits  waives 
any  defect  In  tbe  petttt<nL  * 

TEd.  Note.— Por  other  cases,  see  Pleading,  Omt  Dig.  H  1865-1859, 

ISCJl-l.m.  1367-1374.  Deo.  DIR.  §  40C.*] 

2.  L4NDL0BD  AND  TENANT  (§  139*) — ^TSNANOT  FBOK  YBAB  TO  YBAB— NaTUBX 
Am  iHdDMTB. 

One  renting  farm  land  under  an  oral  lease  at  a  yearly  rental,  without 
provision  as  to  how  long  he  should  have  the  premises,  became  a  tenant 
fjrom  year  to  year,  and  had  no  Implied  right  to  remove  crops  which  ma- 
turod  after  the  termination  of  his  tenancy. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Gent  Dig.  M 

492-007 :  Dec  Dig.  S  139.*] 

8.  Landlobd  and  TKtTAirr  (|  53*)— TBifAnor  fbox  Tbab  to  Tsab— Ter^na.- 

WOK — Estoppel  by  Landlord. 

The  grantee  of  the  lessor  of  farm  land  leased  from  year  to  year,  who 
about  two  or  three  months  after  the  purchase  sent  men  to  work  the 
farm  and  then  first  became  aware  of  the  tenant's  claim  to  bold  the 
farm  for  another  year,  on  wliioh  he  did  not  reside,  and  then  dematuli  <l 
that  he  cease  attempting  to  cultivate  it,  and  remove  his  tools  Irom  the 
land,  was  not  estopped  from  proceeding  to  remove  the  tenant 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tatant  Gent  Dig.  U 
120-131.  134,  135:   Dec.  Di?.  {  53.»] 

4.  Landlobd  and  Tenant  (g  HQ*) — ^Tbnanot  fbqm  Year  to  Year — ^Teiuiina- 

noN— Notice. 

A  tenancy  from  year  to  year  may  be  terminated  at  the  end  of  any 
year  by  either  the  landlord  or  the  tenant  without  previous  notice  of  in- 

tmtlOD  to  do  80. 

[Ed.  Note.— For  other  cases,  see  Landlord' and  Tenant  Gait  Dig.  H 

382-388,  395-400:  Dec.  Dig.  §  IIG.*] 

5.  Landlord  and  Tenant  (§  90*J — ^Tenancy  from  Year  to  Year — IUquts  of 

Landlord. 

Where  a  tenant  from  year  to  year  holds  over,  the  landlord  may  either 
treat  him  as  a  wrongdoer,  and  eject  htm  without  notice,  or  waive  the  right 
of  posseesion,  and  recover  the  rent  for  another  year,  on  tlie  ground  that 

by  holding  over  he  has  become  a  teiinnt  f<>r  another  year. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  if 
284-289;  Dec.  Dig,  j  90.1  
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6w  Landlobd  and  Tbna!tt  (I  30S*)— Action  worn  PoHnsEOiv— SumomiOT  op 

Evidence— IMPBOVEMENTS  by  Tenant. 

In  a  proceeding  for  the  removal  of  a  tenant  holding  from  jear  to  yeat, 
evidence  held  Insufflciont  to  show  that  the  tenant  had  put  a  new  roof  on 
the  barn  under  a  verbal  agreement  that  he  should  remain  as  tenant  until 
the  rental  reimbaned  him  tcf  the  amount  m  mm(ML 

[Ed.  Note— For  other  cn.Hcs,  see  Landlord  and  Tenantp  Oent  Dig;  H 
1314-1316;  Dec.  Dig.  §  30S.*J 

Appeal  from  Erie  County  Court 

Petition  by  Katharyn  A.  Steele  against  Jacob  Weber  to  recover  pos- 
session of  certain  premises.  From  an  order  awarding  petitioner  pos- 
session, with  costs  of  the  proceedings,  Weber  appeals.  Affirmed. 

The  proceeding  was  commenced  on  tile  Otii  day  of  July,  1012.  by  tile  filing 
of  a  petition  asking  for  tlie  removal  of  Jacob  Weber  from  certain  premises 
consisting  of  acres  of  land  and  a  bom,  located  about  three  miles  from 
the  Tillage  of  Hamburg,  in  the  town  of  Hamtrarg,  Brie  county.  The  court, 
after  LearliiLr  evidence  of  both  parties,  granted  the  order  awarding  the  pos- 
session of  the  pr^nises  to  the  petitioner,  Katharyn  A.  Steele,  upon  the 
ground  that  Jacob  WOber  waa  holding  the  eame  over  after  the  expiration  of 
his  term  of  tenancy  thereof  without  the  consent  of  the  landlord,  which 
tenancy,  the  court  found,  was  one  from  year  to  year. 

Arjrtied  before  McLENNAN,  P.  J.,  and  KRUSE,  ROBSON, 

FOOTE,  and  LAMBERT,  J  J. 

Wilham  F.  Wierhng,  of  Buffalo,  for  appellant. 
Hemy  W.  Willis,  of  Buffalo,  for  respondent. 

McLENNAN,  P.  J.  In  March,  1897,  Mary  Gifford,  then  the  owner 
of  the  farm  in  question,  leased  it  to  Jacob  Weber  at  a  rental  of  $45 
a  year,  and  at  that  time  there  was  nothing  said  about  how  long  Weber 
should  remain  or  how  long  he  could  have  it.  The  leasing  was  oral, 
and  Weber  continued  thereafter  for  15  years  to  occupy  the  farm,  the 
rent  being  increased  from  $45  to  $60  and  then  to  $75  per  year,  and 
later  to  paying  the  taxes  and  the  interest  on  a  $1,200  mortgage.  Oh 
January  15,  1912,  Mary  Gifford  made,  executed,  and  delivered  to 
Katharyn  A.  Steele  a  deed  of  the  premises  in  question,  and  the  deed 
was  recorded  on  January  23,  1912.  On  January  27,  1912,  Mrs.  Gil- 
ford's husband  wrote  to  Jacob  Weber  as  follows: 

"Dear  Sir:  We  have  transferred  or  sold  our  farm.  So  you  will  have  to 
deal  with  new  ownoa.  We  have  got  Botfalng  more  to  aaj  In  regard  to 
farm.  Its  all  over.  Yonra  truly." 

There  were  no  buildings  on  the  premises  other  than  a  bam,  and 

during  all  the  period  of  his  tenancy  Weber's  occupancy  consisted  only 
in  working  the  farm  in  season  and  storing  crops  and  tools  in  the  barn. 
He  lived  some  two  miles  from  the  farm.  Mrs.  Steele  sent  men  to 
work  the  farm  commencing  April  10,  1912,  and  thereafter  at  various 
times  some  crops  were  put  in  by  men  in  her  employ  and  some  hay 
was  cut  by  them.  Weber,  however,  also  put  in  some  crops  in  the 
spring,  and  drew  away  the  hay  which  had  been  cut,  and  as  a  result 
of  the  conflicting  attempts  of  both  parties  to  cultivate  the  farm  this 
proceeding  was  brought. 
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The  petitioner  alleged  as  grounds  for  the  removal  of  Weber  from 
the  premises,  first,  that  he  had  intruded  into  and  squatted  upon  the 
premises  without  pennission;  second,  that  he  was  holding  over  with- 
out permission  after  the  termination  of  the  tenancy  of  one  year;  and, 
third,  that  he  had  forcibly  entered  upon  the  premises  and  detained  pos- 
session thereof  from  the  petitioner. 

[1]  However  objectionable  in  form  this  petition  may  have  been,  the 
parties  agreed  to  proceed  to  try  the  proceeding  upon  the  merits,  thereby 
waiving  any  defect  in  the  petition.  A  daun  was  made  Weber  that, 
under  the  terms  of  his  agreement  with  Mrs.  Gifford,  he  would  in  any 
event  be  entitled  to  a  crop  of  winter  wheat  which  was  sowed  by  him 
in  the  fall  of  1911,  and  which  would  not  mature,  and  be  ready  for 
harvest  until  after  March,  1912.  There  is  no  evidence  in  the  record 
to  show  that  Katharyn  A.  Steele  had  any  notice  of  Weber's  alleged 
rights  concerning  this  crop  of  wheat,  and  Mrs.  Gifford  and  her  hus- 
band deny  that  permission  was  given  to  Weber  to  sow  it  with  the 
understanding  that  he  would  be  allowed  to  harvest  it.  In  fact,  they 
state  that  they  told  him,  if  he  sowed  this  wheat  at  all,  he  did  so  at  his 
own  risk.  Weber  says  that  he  saw  Mr.  Gifford  some  time  in  August 
before  he  sowed  die  wheat,  and  said  to  Mr.  Gifford,  "You  folks  telling 
about  selling  the  farm,  how  about  if  I  put  in  wheat  and  stuff?"  to 
which  Mr.  Gifford  replied:  "Never  mind,  you  sow  the  wheat.  Im- 
prove the  place.  Make  it  look  better,  and  you  cret  your  pay.  You 
keep  it"  It  will  thus  be  seen  that,  according  to  W  eber's  own  version 
of  the  transaction,  he  sowed  the  wheat  upon  the  assurance  of  Mr. 
Gifford  that  he  would  get  his  pay,  and  not  upon  any  express  agreement . 
that  he  should  have  the  right  to  remove  it  when  it  was  ripe. 

[2,3]  Weber  having  rented  the  premises  in  the  manner  above 
shown,  without  any  agreement  in  writing,  became  a  tenant  from  year 
to  year,  and  there  was  no  implied  right  under  the  law  to  remove  crops 
which  matured  after  the  termination  of  his  tenancy ;  nor  was  any 
express  agreement  to  that  ellEect  claimed,  nor  were  facts  shown  suffi- 
cient to  raise  an  estoppel  in  Weber's  favor.  Reeder  et  al.  v.  Sayre,  70 
N.  Y.  180,  26  Am.  Rep.  567. 

[4J  A  tenancy  from  year  to  year  may  be  terminated  at  the  end  of 
any  year  by  either  the  landlord  or  the  tenant  without  previous  notice 
of  intention  so  to  do.  Adams  v.  City  of  Cohocs,  127  N.  Y.  175,  28 
N.  E.  25.  The  giving  of  the  notice  contained  in  the  letter  of  January 
27th  was  therefore  immaterial,  except  that  it  served  to  give  WebcT 
knowledge  of  the  fact  that  a  change  in  ownership  had  taken  place, 
and  that  from  thenceforth  he  must  deal  with  the  new  owner. 

[5]  Where  a  tenant  from  year  to  year  holds  over,  even  for  a  few 
days,  after  the  expiration  of  any  particular  year,  a  landlord  has  the 
option  of  treaiuig  the  tenant  as  a  wrongdoer,  and  bringing  proceedings 
to  eject  him,  and  is  not  required  before  so  doing  to  serve  a  tenant  with 
any  notice  to  quit,  or  the  landlord  may  waive  the  right  to  possession 
and  recover  the  rent  for  another  year,  for  the  reason  that  the  tenant 
by  remaining  over  has  impliedly  become  a  tenant  for  another  year. 
Adams  v.  City  of  Cohoes,  supra. 
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No  claim  is  made  in  this  case  that  Mrs.  Steele  elected  to  treat  Weber 
as  a  tenant  for  another  year,  nor  that  she  did  anything  to  recognize 
him  as  a  tenant  after  the  expiration  of  his  term,  nor  that  she  did  any 
acts  which  would  in  any  way  estop  her  from  asserting  her  right  to 
immediate  possession.  It  will  be  remembered  that  Weber  did  not  live 
upon  the  farm  and  the  evidence  does  not  disclose  any  facts  tending 
to  show  that  Mrs.  Steele  became  aware  of  Weber's  claim  to  the  right 
to  hold  the  farm  for  another  year  until  the  10th  day  of  April,  1912, 
or  shortly  thereafter,  when  both  parties  commenced  to  put  in  crops, 
and  from  that  time  on  Mrs.  Steele  demanded  of  Weber  that  he  desist 
in  his  attempts  to  cultivate  the  farm  and  that  he  should  remove  from 
the  farm  everything  that  belonged  to  him.  and  served  a  formal  notice 
upon  him  to  that  effect  about  the  29th  of  May,  1912. 

[B]  It  is  claimed  by  Weber  that  in  the  summer  of  1909  he  put  a  new 
roof  on  the  bam  at  a  cost  of  about  $125,  and  that  it  was  verbally 
agreed  between  him  and  the  Gitlords  that  he  should  remain  as  a  ten- 
ant on  the  farm  until  such  time  as  lie  had  received  from  the  rental 
reimbursement  for  the  amoimt  paid  for  the  roof.  This  was  denied 
by  the  GilTords,  and  the  court  apparently  found  a|:^ainst  Weber  upon 
that  proposition,  and  his  finding  was  clearly  sustained  by  evidence,  for 
it  appears  that  in  the  two  years  that  Weber  remained  there  thereafter 
he  deducted  nothing  to  apply  upon  the  amount  claimed  to  be  due  him 
for  the  roof,  but,  on  the  other  hand,  paid  the  stipulated  rental.  The 
court  apparently  was  convinced  that  as  to  this  amount  he  accepted 
the  promise  of  the  Giffords  to  pay  him  at  some  time,  as  concededly 
was  the  case  in  reference  to  another  $25  which  he  loaned  to  the  Gif- 
fords. If  Weber  has  been  harshly  and  unjustly  treated  by  the  Giffords, 
it  is  owing  to  carelessness  upon  his  part  in  failing  to  obtain  a  lease 
in  writing  with  sufficient  provisions  to  protect  him  in  case  of  a  sale  of 
the  premises,  and  also  as  to  the  right  to  renew  the  lease  at  the  ex- 
piration of  any  yearly  term. 

It  follows  that  the  order  appealed  from  should  be  ai!mned,  with 
costs.  All  concur. 


(79  MiBc.  K€p.  117.) 

TOUNQ  V.  ROOERS. 

(Supreme  Court,  Special  Term,  Orange  County.   January  18,  1913.) 

liAlTDLOBD  AND  TENANT  (|  134*) — ABANDONING  rBKMTSES — INJUNCTION. 

An  owner,  leasing  a  building  to  defendant,  who  used  It  as  a  hotel,  but 
later  surrendered  the  hotel  license  and  took  out  a  saloou  liceuse,  cannot 
prevent  the  defendant  filing  an  abandonment  of  the  premises,  under 
Uquor  Tax  Law  (Consol.  Laws  1909.  c.  34)  i  8,  subd.  9,  as  added  by 
Laws  1910,  c.  494,  as  amended  by  Laws  1911.  c.  298.  providing  that  there 
could  only  be  one  saloon  for  each  7.")0  ih-tsous,  but  that  saloons  which 
were  running  at  the  time  of  the  passage  could  be  abandoned  and  the 
business  moved  to  another  place  by  the  person  holding  the  license. 

[Ed.  Nota^For  other  cases,  see  Landlord  and  Tenant,  Cont  Dig.  ii 
482^:  Dee.  DIs.  1 134,*] 
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On  moBon  by  George  Young  to  restrain  Benjamui  H .  Rogers  from 
filing  a  notice  of  abandonment  of  the  premises  occupied  by  him,  and 
owned  by  the  plaintiff,  under  the  Liquor  Tax  X^aw.  Denied. 

Frank  Lybolt,  of  Port  Jervis,  for  plaintiff. 
H.  B.  Fullerton,  of  Port  Jervis,  for  defendant. 

TOMPKINS,  J.  Tbis  is.a  motion  by  fhe  plaintiff  for  an  in|unction 

pendente  lite,  in  an  action  to  restrain  the  defendant  from  filing  a  no- 
tice of  abandonment  of  the  premises  occupied  by  him,  and  owned  by 
the  plaintiff,  under  subdivision  9  of  section  8  of  the  Lifjuor  Tax  Law 
(Consol.  Laws  1909,  c.  34,  as  added  by  Laws  1910,  c.  494,  as  amended 
by  Laws  1911,  c  298).  The  plaintiff  leased  the  premises  to  the  de- 
fendant, who  conducted  a  hotel  upon  said  premises  until  October  1; 
1912,  at  which  time  he  surrendered  his  hotel  license  and  took  out  a 
saloon  license.  His  lease  of  the  premises  is  about  to  expire,  and  the 
complaint  alleges  that  he  intends  to  abandon  said  premises  for  saloon 
purposes,  and  resume  the  same  business  upon  other  premises.  There 
are  already  in  the  city  of  Port  Jervis  saloons  and  hotels  in  excess  of 
one  for  every  7S0  population. 

The  facts  are  not  in  dispute,  except,  perhaps,  as  to  whether  the 
plaintiff's  buildin^;^  complies  with  the  law  in  respect  to  hotels,  untier 
subdivision  1  of  section  8  of  the  Liquor  Tax  Law,  and  whether  the 
defendant  is  entitled  to  a  hotel  license ;  but  for  the  purpose  of  this  mo- 
tion I  will  asstune  that  the  defendant's  hotel  license,  surrendered  by 
him  last  year,  was  good,  and  that  he  had  a  right  to  a  new  certificate 
entitling  him  to  trafhc  in  liquors  as  a  hotel  keeper  when  he  took  out 
his  saloon  license  the  1st  of  last  October. 

This  is  the  view  of  the  facts  most  favorable  to  the  plaintiff,  and 
yet  I  must  hold  that  the  plaintiff  cannot  maintain  this  action,  and  hence 
is  not  entitled  to  an  injunction  pendente  lite.  When  the  plaintiff  rent- 
ed the  premises  to  the  defendant,  he  assumed  the  risk  of  the  defend- 
ant at  any  time  changing  his  business  from  a  hotel  to  a  saloon  busi- 
ness ;  and  as  a  matter  of  fact  the  defendant  did,  upon  the  expiration  of 
his  last  year's  hotel  license,  apply  for  and  receive  a  saloon  license,  and 
under  that  has  been  operating  ever  since.  This  was  apparently  with- 
out objection  on  the  plaintiff's  part;  but  I  doubt  whether  any  objec- 
tion or  action  on  his  part  could  have  prevented  tiie  defendant  doing 
as  he  did,  and  taking  out  a  saloon  license  instead  of  ^a  hotel  license. 
There  was  no  provision  in  the  lease  limiting  the  defendant's  right  to 
the  use  of  the  premises  for  hotel  purposes. 

The  defendant,  now  havin<.^  a  saloon  license,  is  given  absolute  right 
by  the  statute  to  abandon  the  premises  occupied  by  him.  by  filing  a 
notice  of  abandonment  under  subdivision  9  of  section  8  of  the  Liquor 
Tax  Law,  and  the  consent  of  the  owner  is  not  necessary ;  and  I  can- 
not see  how  this  court  can  restrain  the  defendant  from  doing  that 
which  the  Liquor  Tax  Law  expressly  authorizes  him  to  do. 

Motion  denied,  with  $10  costs  to  the  defendant,  to  abide  the  event. 
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BROWN  et  nl.  v.  SULLIVAN. 
(Supreme  Court,  Appellate  Division,  Fourth  I>epartinent   January  15,  1913.) 

JusncKS  or  the  Peace  (5  106*) — Appkal — Obderino  New  Trial. 

Under  Code  Civ.  Proc.  i  3063,  which  provides  that,  where  the  judg- 
ment is  against  the  weight  of  the  evidence,  the  aiN;>elIate  conrt  may  re- 
verse and  order  a  new  trial,  the  County  Court,  reverslnpr  a  Judgment  ot 
a  justice's  court  on  the  ground  that  the  verdict  was  against  the  weight 
of  the  evidence,  ^should  order  a  new  trial  before  the  same  justice. 

[Ed.  Note— For  other  cases,  see  Justices  of  Uio  Peace^  Gent.  Dig.  f 
734;  Doc.  Dig.  i  190*] 

Ai>i<cal  from  Cattaraugus  County  Court. 

Action  by  George  Murray  Brown  and  another,  as  executors,  etc., 
against  Cornelius  Sullivan.  Frohi  a  judgment  of  the  County  Court, 
reversing  a  judgment  for  defendant,  he  appeals.  Mo(!ified,  so  as  to 
provide  for  a  reversal  of  the  judgment  of  the  justice's  court  anrl  the 
granting  of  a  new  trial  before  the  same  justice,  on  the  ground  that 
the  verdict  was  against  the  weight  of  the  evidence. 

Argued  before  McLENNAN,  P.  J.,  and  KRUSE,  ROBSON, 
FOOTE,  and  LAMBERT,  JJ. 

P.  S.  Collins,  of  Olean,  for  appellant 
F.  J.  Shaffer,  of  Olean,  lor  respondent. 

PER  CURI.^M.  \\^ilc  the  evidence  is  such  as  might  sustain  a 
finding  that  there  was  an  agreement  so  as  to  give  the  defendant  a 
lien  under  the  L4en  Law  (Consol.  Laws  1909,  c.  33)  upon  the  cow  for 
pasturing  and  boarding  her,  entitling  him  to  the  possession  of  the 
animal,  it  is  evident,  from  the  colloquy  between  the  justice  and  the 
jury  and  the  verdict  rendered,  that  the  jury  charged  the  defendant 
with  the  value  of  the  cow  and  allowed  the  same  upon  the  counterclaim 
for  the  keeping,  fixing  the  amount  of  the  counterclaim  at  $5  more  than 
the  value  of  the  cow,  and  rendering  a  verdict  for  the  excess.  The 
C6unty  Court  evidently  held  the  allowance  excessive,  and  properly 
reversed  the  judgment;  but  we  think  a  new  trial  sh  mid  have  been 
ordered  in  the  justice's  court,  as  may  be  done  under  section  3063  of 
the  Code,  where  the  verdict  is  against  the  weight  of  the  evidence. 

Judgment  of  County  Court  modified,  so  as  to  provide  for  a  reversal 
of  the  judgment  of  the  justice's  court  without  costs,  and  the  granting 
of  a  new  trial  before  the  same  justice,  upon  the  ground  that'tlie  ver- 
dict is  against  the  weight  of  the  evidence,  with  costs  in  this  court  to 
the  appellant  to  abide  the  event.  New  trial  to  be  had  on  the  29th  day 
of  January,  1913,  at  10  a.  m. 


RESCnKE  V.  SYRACUSE,  L.  S.  &  N.  R.  CO. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    January  8,  1913.) 

I.  Carrtkrs  (f  S20*) — ^FAseanosB's  Actxoh  vob  Iiuvbies— Quasnons  loa 

Jdby. 

Where  plalntlflf  testified  that  he  was  forcod  hotwoon  a  motor  car  and 
a  trailer,  and  injured,  by  the  pressure  of  the  crowd,  in  att(nn|)tintc  to 
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board  such  rnrs,  nnd  his  account  of  the  nocldent  was  borae  out  by  two 
other  witnesses,  the  jury  was  justlfled  In  adopting  It  as  the  true  one, 
although  a  witness  for  defendant  tesUfled  that  plalntll'  was  injured 
while  attempting  to  board  the  moving  car. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  H  l:.18,  1126,  1149. 
1153,  1160.  1167.  1179,  U9Q,  1217,  1288,  1244,  1248^  181&-lli20;  Dee.  Dif. 
i  82a*] 

2:  OABBnEBs  (f  287*)— Durr  lo  Paonos  FAaBBifoaaa  fbom  IirjUBT  bt  Obowd- 

XNO. 

An  dectrte  aorface  railroad  consiiaoy,  transportlDg  fiaafmi^eni  to  and 

tnm  a  resort  where  large  crowds  frequently  assembled  and  where  It 
maintains  a  station,  is  bound  to  anticipate  that  crowding  will  occur  in 
boarding  its  cars,  and  tome  all  reasonable  care  to  protect  pufwengers 
from  Injury  from  such  crowding,  even  though  Ita  station  groimda  are 
anflicieutiy  large  to  accommodate  the  crowd. 

[Ed.  Not&— BV>r  oUier  cases^  sea*  Garrtera,  Gent  Dig.  ||  1164-1108; 
Dec.  Dig:  I 

8.  Carriers  (|  820*)— PAHurosa'a  Aonoir  loa  iHjuBm— <|unnoiia  won 

JUBT. 

The  question  whether  a  railroad  company  should  haTe  fumtehed  more 

than  six  men  to  assist  In  controlling  a  crowd  at  a  station  whore  crowds 
were  frequent  should  have  been  submitted  to  the  Jury,  where  such  force 
was  InsnfRciMt  upon  the  occasion  when  plaintiff  was  lajnred  by  the 

pressure  of  the  crowd. 

[r.d.  Note. — For  other  cases,  see  Carriers.  Cent.  Dig.  §§  1118,  1120.  1140, 
1153,  IICO.  1167,  U79,  1190,  1217,  1244,  1248,  1315-lo25;  Dec.  Dig. 

i  820.*] 

4.  Cabkiers  d  820*)— Faaaaiiora'a  Aonoir  los  IxvjuBm— Qmanona  ion 

Jury. 

The  question  whether  reasonahle  care  required  an  electric  railroad 
company  to  erect  barriers  at  a  station  where  crowdi  waia  frequent  to 
prevent  passengers  being  forced  agidnat  or  between  mOTUlg  can^  was 

properly  submitted  to  the  jury. 

tKd.  NoCa^Vor  other  cases,  see  Garrien.  Gent  Dig.  U 11181  im,  U40, 
m>X  llGO,  1167,  1179.  1190,  1217,  1288.  1244. 1248.  1S16-1325;  Defr  Dig. 

5.  Carriers  d  317*) — Actions — ^Admissibilitt  or  EvinENCB. 

In  an  action  by  a  pasemger,  who  waa  forced  by  the  prcwmre  of  the 
crowd  at  a  "station  between  a  motor  cnr  nnd  a  trailer,  evidence  of  the 
precautions  talveu  at  other  points  and  upon  other  roads  to  prevent  such 
Injuries  waa  iHraperly  admitted,  where  Its  weight  and  tfect  and  the 
purpose  of  ita  admlsalon  ware  clearly  and  directly  stated  bj  the  trial 
judse. 

lE^.  Note.— For  other  caaea.  see  Carrlera.  Gent  Dig.  IS  1295-1306;  Dec. 
Dig.  i  817.*] 

McLennan,  P.  J.,  dissenting; 

Appeal  from  Trial  Term,  Onondaga  County. 

Action  by  Herman  Reschke  against  the  Syracuse,  Lake  Shore  & 
Northern  Railroad  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Argiicrl  before  McLENNAN,  P.  J.,  and  KRUSE,  ROBSON, 
FOOTi:,  and  LAMBERT,  JJ. 

William  Nottingham,  of  Syracuse,  for  appellant. 
W.  J.  McClusky,  of  Syracuse,  for  respondent. 
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LAMBERT,  J.  The  appellant  operates  a  street  surface  electric 
railroad  between  the  cities  of  Syracuse  and  Oswego,  and  furnishing 
service  to  various  summer  and  pleasure  resorts  along  Onondaga  Lake, 
including  one  known  as  Long  Branch,  at  the  north  end  of  the  lake. 
Long  Branch  is  about  7  miles  from  Syractise.  The  railroad  does  not 
own  the  resort,  but  maintains  a  special  service  to  it,  and  has  a  station 
located  at  the  entrance  to  the  grounds.  This  station,  which  is  merely 
a  shelter  or  waiting  room,  is  located  upon  a  triangular  piece  of  ground 
220  feet  long,  with  a  base  of  1 10  feet,  lying  between  the  main  line  of 
the  defendant's  road  and  the  loop  which  furnishes  service  to  this  re- 
sort. This  piece  of  land  is  level,  open,  and  unfenced,  except  that,  ex- 
tending on  to  the  north,  from  the  base  of  this  triangular  piece  of  land, 
the  right  of  way  of  the  appellant,  along  the  loop,  was  fenced  with 
pickets  or  posts,  which  prevented  access  thereto  except  at  the  station. 
The  station  stands  about  26  feet  from  the  rail,  at  its  nearest  point. 

During  theaummer  season  large  crowds  of  people  attend  this  pleas- 
ure resort,  and  the  facilities  afforded  for  their  transportation  to  and 
from  the  dty  are  all  furnished  by  the  appellant.  On  July  31,  1911. 
the  Assumption  Church  of  Syracuse  gave  a  church  picnic  on  these 
grounds.  Through  arrangement  between  the  church  and  the  appel- 
lant, tickets  affording  transportation  over  appellant's  line  were  sold  by 
the  church,  and  setSement  thereafter  made  between  the  church  and 
the  railroad.  It  is  conceded  that  7,732  tickets  had  been  so  sold  upon 
this  occasion.  Plaintiff  had  been  in  attendance  upon  this  picnic,  and, 
desiring  to  return  to  the  city,  came  to  this  station  at  about  11  o'clock 
p.  m.  to  board  one  of  defendant's  cars.  He  says  that  there  were  then 
waiting  at  this  station  about  1,500  people,  and  that  before  the  car  ar- 
rived the  crowd  had  increased  to  2,000  or  2,500,  all  evidently  awaiting 
transportation.  Plaintiff  assumed  a  position  about  20  or  25  feet  south 
from  the  right  of  way  posts  and  some  3  or  4  feet  from  the  rail.  Al- 
most immediately  upon  his  arrival  a  motor  car  and  a  trailer  passed, 
stopped  for  passengers,  and  departed.  Plaintiff  did  not  board  that 
car.  Five  or  six  minutes  after  another  train,  similarly  made  up,  came 
along.  It  was  moving  very  slowly ;  the  motorman  says  so  slowly  that 
he  could  have  stopped  it  within  a  foot.  As  this  train  came  opposite 
plaintiff,  the  crowd  surged  forward  to  secure  seats.  In  spite  of  his 
efforts,  plaintiff  was  carried  with  the  crowd  and  up  against  the  motor 
car.  As  that  car  continued  to  move  along,  by  the  pressure  of  die 
crowd,  plaintiff  was  forced  between  the  motor  and  the  trailer,  and  the 
front  truck  of  the  trailer  ran  over  one  of  his  legs  and  onto  the  other. 
The  car  was  stopped,  and  then,  to  permit  the  extrication  of  the  plain- 
tiff, was  backed  off  from  him,  again  passing  over  his  leg.  These  in- 
juries necessitated  the  amputation  of  the  one  le^. 

[1]  Plaintiff's  freedom  from  contributory  negligence  is  well  shown 
by  the  evidence.  He  came  to  this  station,  the  place  provided  by  the 
appellant,  to  secure  the  convenience  offered  by  the  appellant  to  the 
public,  and  all  of  his  actions  appear  to  have  been  those  of  the  average 
person,  situated  as  he  was.  It  is  true  that  one  witness,  called  by  the 
defense,  testified  as  to  the  occurrence  of  the  accident  far  differently 
from  the  claim  of  plaintiff.  According  to  that  witness,  plaintiff  re- 
ceived his  injtuy  wliile  attempting  to  Doard  the  moving  car.  If  this 
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version  was  to  be  adopted,  then  there  could  be  no  recovery;  but  plain- 
tiff's version  is  borne  out  by  two  other  witnesses,  and  the  jury  was 
well  justified  in  adopting  it  as  the  true  one.  « 

[2]  Plaintiff  sought  to  establish  the  negligence  of  defendant,  by 
reason  of  its  lack  of  care  in  handling  this  crowd,  while  loading  the 
cars,  in  such  manner  as  to  prevent  such  crowding  and  pushing.  Such 
action  by  the  crowd  was  reasonably  to  be  expected.  It  appears  that  it 
was  not  unusual  for  the  daily  attendance  at  this  resort  to  reach  25,000 
to  30,000  persons,  and  some  realization,  by  appellant,  of  the  attendant 
dangers,  is  shown  by  the  fact  that  it  did  furnish  a  few  men  to  assist 
in  preventing  such  occurrences.  The  witness  Marvin,  called  by  the 
defendant,  seems  to  have  had  general  charge  on  the  evening  in  ques- 
tion, and  to  have  performed  similar  duties  upon  other  occasions.  He 
testified  that  he  had  frequently  seen  crowds  rush  for  the  cars,  and 
that  on  the  day  of  the  accident,  between  5  p.  m.  and  the  time  of  the 
accident,  he  had  at  least  50  times  gone  in  front  of  the  crowd  and 
pushed  it  back  from  the  car.  That  crowds,  under  such  circumstances, 
will  rush  forward,  is  also  a  matter  of  daily  observation,  and  the  help- 
lessness of  one  caught  in  such  a  rush  is  well  understood. 

When  the  appellant  assembled  these  people  upon  its  property,  for 
purposes  of  financial  gain  to  itself,  it  assumed  the  responsibility  of  us- 
mg  all  reasonable  care  to  protect  the  individuals  from  injury  from 
causes  reasonably  to  be  anticipated.  Such  a  measure  of  duty  upon 
the  part  of  transportation  companies  and  others  handling  large  num- 
bers of  persons  has  been  frequently  recognized  by  the  courts.  Daw- 
son V.  New  York  Brooklyn  Bridge,  31  App.  Div.  537,  52  N.  Y.  Supp. 
133,  and  cases  therein  cited.  It  knew,  or  should  have  known,  that  at 
that  hour  of  the  evening  large  numbers  of  these  people  would  wish  to 
enter  its  cars  to  return  to  the  city,  and  that  the  desire  to  secure  passage 
would  result  in  forceful  effort  to  secure  such  entrance.  It  is  no  an- 
swer to  say  that  the  station  grounds  were  sufhciently  large  to  accom- 
modate this  crowd.  The  danger  arose  in  the  loading  of  the  cars,  and 
appellant  was  bound  to  anticipate  the  expected  movement  of  these 
people. 

[3]  Plaintiff  suggested  two  means  to  prevent  the  result  here  ex- 
perienced; i.  e.:  (1)  iMore  extensive  policing;  and  (2)  the  erection 
of  barriers,  which  would  permit  access  to  the  car  of  only  a  limited 
number  of  people  at  one  time.  It  was  shown  upon  tiie  trial  that  on 
this  occasion  there  were  six  men  furnished  by  appellant  to  assist  in 
controlling  this  crowd.  The  court  then  withdrew  from  tlie  jurv  the 
right  to  find  defendant  guilty  of  negligence  in  not  furnishing  more 
men  for  that  purpose.  I  cannot  justify  such  a  position.  The  force 
was  insufficient  upon  this  occasion,  at  least,  and  it  seems  to  me  that  the 
jury  should  have  been  permitted  to  say  whether  the  defendant  had 
discharged  its  full  duty  in  that  regard. 

[4]  The  jury  was  permitted,  however,  to  ])redicate  negligence  uf>on 
the  failure  to  erect  barriers,  and  it  was  found  that  reasonable  care 
and  prudence  would  suggest  the  erection  of  the  same,  in  view  of  the 
apparent  dangers.  I  think  this  conclusion  is  well  supported  by  the 
proof.  Kveryday  observation  and  the  experiences  of  the  appellant 
in  the  past  dearly  demonstrated  such  dangers  to  be  present.  The  erec- 
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tion  of  barriers,  turnstiles,  and  similar  contrivances  are  so  common, 
and  such  an  effectual  means  for  obviating  such  dant:jers,  that  it  seems 
to  me  that  prudence  and  foresight  would  have  suggested  their  use  in 
this  instance. 

[6]  I  see  no  error  in  the  exception  to  the  evidence  of  the  precau- 
tions taken  at  other  points  and  upon  other  roads.   The  weight  and 

effect  of  such  testimony  and  the  purpose  of  its  admission  were  very 
clearly  and  correctly  stated  by  the  trial  justice. 

The  judgment  and  order  should  be  affirmed,  with  costs.  All  con- 
cur, except  McLENNAN,  P.  J.,  who  dissents,  upon  the  ground  that 
the  defendant  was  not  shown  guilty  of  n^ligence,  especially  in  view 
of  the  charge  of  the  court  that  sufficient  police  protection  was  fur- 
nished. 


(78  mac;  Bep.  4454 

ALHIND  V.  SEA  BIBAGH  Oa 
(Supreme  Court,  Special  Term,  Kings  (bounty.  December,  1912.) 

Injunction  (|  21*)— Subjxcts  of  RsLXKr— PmnurcAnofr  or  Photoobaph. 

Under  Civil  Rights  Law  (Consol.  Imm  1900.  c.  3)  S  51,  giving  to  any 
person  whose  portrait  la  used  for  advertising  purposes  or  for  purposes 
of  trade  the  right  to  an  action  to  enjoin  snob  nse.  a  complaint  to  enjoin 
tlio  use  of  a  picture  of  plaintiff  seated  in  a  trolley  car,  designed  for  use 
on  a  placard  In  defendant's  cars,  to  illustrate,  with  other  pictures,  the 
right  and  wrong  way  to  get  on  and  off  cars,  will  be  dismissed,  where  the 
fftcts  and  circumstances  sattKtr  the  eonrt  that  plalntUC  orally  consented 
to  such  use  of  her  picture. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  S  Id ;  Dec  Dig. 

Action  by  Mary  Clarissa  Almind  against  the  Sea  Beach  Company 
for  an  injunction  against  the  use  of  plaintiff's  photograph,  in  vn>lation 
of  Civil  Rights  Law  (Consol.  Laws  1909,  c  3).  Judgment  dismissing 
complaint. 

L^  J.  Weinberger,  of  New  York  City,  for  plaintiff. 
Geo.  D.  Yeomans  and  J.  W.  Carpenter,  both  of  Brooklyn,  for  de- 
fendant 

KAPPER,  J.  In  the  view  I  take  of  this  case  it  is  unnecessary  to 
decide  that  the  use  made  of  the  plaintiff's  picture  was  either  for  ad- 
vertising or  for  trade  purposes  within  the  meaning  of  the  statute. 
Civil  Rights  Law  (Consol.  Laws  1909,  c.  3)  §  51.  The  picture  com- 
plained of  purports  to  show  the  plaintiff  seated  in  a  trolley  car  with 
a  number  of  other  persons,  and  the  figure  of  a  man  holding  one  of 
the  car  stanchions,  while  a  portion  of  his  body  lay  upon  the  ground 
as  though  he  was  being  dragged.  The  car  was  not  being  mtd  for 
transit  at  the  time,  but  solely  for  the  purposes  of  photography.  This 
particular  picture  is  about  eight  inches  long  and  four  inches  wide,  and 
was  designed  for  and  used  by  the  defendant  on  a  placard  in  its  cars 
to  illustrate,  in  conjunction  with  four  other  pictures  on  the  same  plac- 
ard which  showed  a  woman  in  the  act  of  boarding  and  alighting  from 
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cars,  tlie  "rij^lit"  and  "wrong"  way  to  get  on  and  off  cars.  The  face 
of  the  plaintiff  on  the  picture  is  so  small  that  I  should  have  had  dif- 
ficulty, in  the  absence  of  plaintiff's  assertion  and  defendanii's  acknowl- 
edgment that  it  was  her  photograph,  in  recc^zing  it  as  sacfa.  How- 
ever, that  may  not  be  so  material  on  the  trial  before  me  in  equity  in 
which  a  permanent  injunction  against  the  use  of  the  picture  by  the 
defendant  is  sought,  coupled  with  the  further  application  that  the 
cause  be  remitted  after  interlocutory  judgment  to  the  TriiJ  Term  for 
an  assessment  of  plaintiff's  damages  by  a  jury.  The  facts  relating 
to  the  taking  of  the  picture  jmd  the  circumstances  under  which  it  was 
taken  satisfy  me  that  plaintiff  fully  knew  the  use  to  which  it  was  to 
be  put  by  the  defendant,  and  that  she  willingly  and  quite  eagerly 
agreed  to  sit  in  the  car  for  that  very  object.  And  so  the  question  is 
whether  or  not  the  plaintiff's  oral  consent  may  be  substituted  by  a 
qourt  of  equity  for  tiie  written  consent  required  by  the  statute,  with- 
out which  the  statute  forbids  the  use  of  another's  picture  for  adver- 
tising or  trade  purposes. 

Finding  as  I  do,  as  a  matter  of  fact,  that  the  plaintiff  orally  con- 
sented to  the  particular  use  to  be  made  of  her  picture  by  the  defend- 
ant, I  think  the  conclusion  should  follow  that  a  court  of  equity,  what- 
ever might  be  the  rights  of  a  person  in  a  court  of  law  who  claims  to 
have  been  so  injurea,  should  refuse  injunctive  relief,  unless  the  stat- 
ute is  to  be  regarded  as  favoring  deception. 

The  statute  requires  as  a  prerequisite  to  the  use  of  such  a  picture 
a  written  consent,  but  this  I  regard  as  but  evidentiary,  presumptive 
of  the  right  of  action  only,  and  not  conclusive  in  a  case  like  this. 
Otherwise,  one  who  may  be  compensated  to  pose  for  the  use  of  his 
photograph  by  another  for  an  object  of  which  he  was  fully  cognizant 
and  to  which  he  had  wholly  agreed  could  have  both  his  pay  and  his 
injunction,  regardless  of  the  expense  to  which  the  user  was  put  in  the 
adaptation  of  the  photograph  to  his  business  purposes,  and  in  addition 
thereto  there  could  follow,  under  those  circumstances,  an  award  by  a  • 
jury  of  exemplary  damages  against  the  user. 

To  say  that  this  statute  can  be  made  the  instrument  for  the  accom- 
plishment of  such  an  injustice  seems  to  me  to  amount  to  a  charac- 
terization of  the  law  as  ridiculous.  I  had  occasion  in  Wendell  v. 
Conduit  Machine  Co.,  74  Misc.  Rep.  201,  133  N.  Y.  Supp.  758,  to  deny 
a  temporary  injunction  sought  under  the  statute  where  the  plaintiff 
voluntarily  posed  for  a  portrait  to  be  used  in  his  employer's  bu^ness, 
and  the  views  there  expressed  I  deem  it  in  the  interests  of  justice  to 
apply  to  this  case  where  the  claim  is  being  tried  in  equity  upon  the  mer- 
its. 

I  do  not  understand  that  the  statute  under  review  commands  a  court 
of  equity  to  grant  equitable  relief  to  the  destruction  of  all  equitable 
principles  which  have  been  applied  to  all  equity  actions  since  time 
out  of  mind ;  and,  where  a  complainant  in  a  court  of  equity  is  shown 

to  have  acted  in  such  a  way  as  to  raise  an  estoppel  against  him  or  has 
assented  by  word  or  conduct  to  the  adverse  claim  or  injurious  con- 
duct of  the  defendant,  he  will  be  deprived  of  his  right  to  the  inter- 
ference of  a  court  of  equity.  The  plaintiff  could  have  elected  to  sue 
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at  law  and  claimed  damages  under  the  statute.  These  would  un- 
doubtedly have  been  assessed  in  the  light  of  plaintiff's  conduct  which 
\va¥>  the  inducing  cause  of  the  defendant's  alleged  illegal  use  of  her 
picture.  She  has  chosen,  instead,  to  seek  equitable  relief  in  the  ex- 
pectation tmdoobtedly  that  the  interlocutory  judgment  granting  an  in> 
junction  would  be  an  adjudication  of  impelling  force  and  result  in 
an  increased  award  of  damages  against  defendant.  That  election  re- 
quires me  to  act  as  a  court  of  equity  stiould  and  to  deny  the  plain- 
tiff the  remedy  she  has  sought. 

Judgment  will  be  for  the  defendant,  diinussing  the  complaint,  with 
costs. 

Judgment  dismissing  complaint   *  • 


CANANDAIGUA  NAT.  BANK     CLEVELAND,  C,  O.  ft  ST.  L.  RT.  00. 

(Supremo  Court,  Appellate  Divlsiou,  Fourth  Uepartuieut    January  l.l.  1913.) 

Cauieks  (}  57*)-Obbiaoe  of  Goods — Bill  of  Lading — Duties  of  Gakrier. 
Where  the  owner  takes  a  Mil  of  lading,  "Order  of  (consi^ee),  notify" 
C,  and  attaches  n  draft  to  the  Mil  of  ladint'  and  delivers  it  tn  a  hank 
for  value,  the  title  to  the  goods  passes  to  the  bank,  and  the  carrier  Is 
liable  to  the  bank  for  eonvendon,  If  It  dellTen  the  stalpinent  wltiioat;  but- 
rondfT  of  the  bill  'of  ladincr  ;  the  fact  that  the  eonslgiior  and  consignee 
were  the  Mune  not  altering  the  contract  obligations  of  the  carrier  as 
expressed  in  the  bill  of  ladkig. 

[Kd.  Note.— For  other  cases,  see  Carriers.  Cent.  Dig.  if  10^178;  Dec 
Dig.  §  57.  •] 

'  McLenuau.  P.  J.,  disiseuUug. 

Appeal  from  Supreme  Court,  Trial  Term,  Ontario  County. 

Action  by  the  Canandaigua  National  Bank  a^^ainst  the  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company,  judgment  ioi 
plaintiff,  and  defendant  appeals.  Affirmed. 

Argued  before  McM-XNAN»  P.  J.,  and  KRUSE,  ROBSON. 
FOOTE,  and  LAMBERT,  JJ. 

Daniel  M.  Beach,  of  Rochester,  for  appellant. 

Arthur  S.  Hamlin,  of  New  York  City,  for  respondent 

LAMBERT,  J.  This  action  involves  the  value  of  a  car  load  of  ap- 
ples, shipped  from  Farmington,  N.  Y.,  to  Terre  Haute,  Ind.  The  ship- 
ment originated  upon  the  Lehigh  Railroad,  and  the  defendant  was  the 
delivering  carrier.  The  apples  were  loaded  by  the  Manchester  Prod- 
uce Company,  which  concern  owned  the  fruit,  having  collected  and 
purchased  same  in  the  vicinity  of  P'arminj^'ton. 

Through  a  pre-existing  arrangement,  tliis  fruit  was  to  be  shipped 
to  John  W.  Neumann  &  C6.,  a  copartnership,  which  was  to  market 
the  apples,  first  remitting  to  the  Produce  Company  the  cost  price  there- 
of, and  ultimately  the  Produce  Company  and  Neumann  &  Co.  were 
to  share  equally  in  any  profits  of  the  venture.  Similar  practices  had 
been  engaged  in  by  these  two  business  concerns  prior  to  tliis  particular 

•For  oUier  cases  se«  same  topic  &  t  NVMBSB  ia  0*c.  ft  Am.  Diss.  1807  to  <Ut«,  ft  R«p'r  ladoxM 
130  N.Y.S.— 36 
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&Vi\^ent.  At  the  request  of  Neumann  &  Co.  and  in  pursuance  of 
pnor  arrangements,  and  for  the  purpose  of  facilitating  the  marketing 
of  these  apples,  this  car  was'billed  out  as  though  Neumann  &  Co.  were 
the  shippers.    They  were  named  in  the  bill  of  lading  as  consignors. 

As  Ijctwecn  these  two  concerns,  at  least,  this  manner  of  shipment  was' 
not  mtended  to  evidence  any  change  of  title  to  the  property,  but  was 
merely  adopted  for  convenience.  The  actual  title  to  the  apples  still 
remained  in  the  Produce  Company. 

In  the  bill  of  lading,  the  consignees  were  named  as  follows:  "Or- 
der John  W.  Neumann  &  Co.  Notify  Dan  Case."  This  manner  of 
naming  the  consignees,  under  the  terms  of  the  instrument  had  a  par- 
ticular significance.  Upon  the  face  of  the  bill  of  lading  and  across 
the  end  ttiereof,  in  heavy  type,  is  printed: 

"If  the  word  'order'  Is  written  immediately  before  or  after  the  name  of  Uie 
party  to  whose  order  the  property  Is  consigned,  the  snrrender  of  the  bill  of 
lading,  properly  endorsed,  shall  be  required  before  the  delivery  of  the  property 
at  destlnaUoD,  as  provided  by  section  9  Qit  the  OOBdldclM  Of  the  nniftem  Mil 
of  lading  on  the  back  hereof." 

And  on  the  back  of  this  instrument,  and  by  said  section  9»  H  is  pto- 

vided : 

"If  the  word  'order'  Is  written  hereon  immediately  before  or  after  the  namo 
of  the  party  to  whose  order  the  property  is  consigned,  without  any  condition 
or  limitation  other  than  the  name  of  a  party  to  be  notified  of  the  arrival  of 
the  property,  the  surrender  of  this  bill  of  lading,  properly  endorsed,  shall  bo 
retiulred  before  the  delivery  of  the  property  at  destination.  If  any  other  than 
the  aforesaid  form  of  consignment  is  used  her^  the  said  property  may  at 
the  option  of  the  carrier  be  delivered  wlthont  imlXiBg  the  orodoetloii  or  am. 
render  of  this  bill  of  lading." 

It  is  to  be  observed  that  this  contract  is  definite  and  certain  in  its 
terms,  and  the  obligations  and  rights  of  the  carrier  therein  clearly  ex- 
pressed. That  this  shipment  was  within  those  express  provisions  is 
not  controverted. 

After  initiating  this  shipment  and  receiving  this  bill  of  lading,  the 
Manchester  Produce  Company  attached  to  the  bill  of  lading  a  draft 
drawn  upon  Neumann  &  Co.  for  the  cost  price  of  these  apples  and* 
then  sold  the  draft  and  bill  of  lading  to  the  plaintiff.  The  draft  and 
bill  of  lading  were  in  the  due  course  of  business  presented  for  payment 
to  Neumann  &  Co.,  and  such  payment  was  refused,  upon  the  claim 
made  that  the  Pioduce  Company  was  fhen  laigdy  indebted  to  Neu- 
mann &  Co. 

Upon  the  arrival  of  this  car  at  destination,  the  defendant,  upon  the 
written  order  of  Neumann  &  Co.,  delivered  same  to  "Dan  Case,"  who 
was  named  therein  to  be  notified  of  its  arHval  without  requiring  the 
production,  indorsement,  or  surrender  of  the  bill  of  lading.  Upon  this 
state  of  fact  plaintiff  brings  this  action  for  conversion.  It  must  be 
conceded  that  the  defendant  breached  the  contract  of  carriage  by  not 
complying  with  its  provisions,  and,  further,  that  conversion  is  the 
proper  remedy,  if  any  exists  in  plaintiff.  The  sole  question  presented 
of.  consequence,  is  whether  plaintiff  is  in  a  position  to  assert  the  con- 
tract obligation  of  the  bill  of  lading  as  against  the  defendant. 

This  manner  of  shipping  property  has  the  sanction  of  usagc^  and. 
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based  upon  the  carrier's  agreement  to  require  the  surrender  of  the 
original  bill  of  lading,  a  commercial  practice  has  become  established, 
whereby  the  shipper  is  enabled,  through  banking  institutions,  to  secure 
the  value  of  the  property  consigned,  in  advance  of  its  delivery  at  des- 
tination by  the  sale  or  pledge  of  the  bill  of  lading.  Such  sale  or 
pledge,  tn  effect,  secures  the  value  advanced  by  pledging  the  property 
represented  thereby.  Such  a  course  of  commercial  dealing  has  long 
had  the  sanction  of  our  courts.  It  has  been  uniformly  held  that  the 
transfer  of  the  bill  of  lading  transfers  the  title  to  the  property  repre- 
sented thereby,  and  that  such  transfer  of  the  bill  of  lading  may  be  by 
mere  delivery  thereof  when  such  is  the  intention.  City  Bsmk  v.  R.  W. 
&  O.  R.  R.  Co.,  44  N.  Y.  136;  Commercial  Bank  v.  Pfeiffer,  108  N. 
Y.  242,  15  N.  E.  311 ;  Leinkaiif  Co.  v.  Grcll,  62  App.  Div.  278,  70  N. 
Y.  Supp.  1083 ;  Canandaigua  Bank  v.  Southern  Ry.  Co.,  64  Misc.  Rep. 
327,  118  N.  Y.  Supp.  668.  It  is  also  well  settled  that  the  biU  of  lad- 
ing is  valid  and  enforceable  in  tiie  hands  of  a  bona  fide  transferee  in 
all  its  terms  and  provisions.  Merchants'  Bank  v.  U.  R.  R.  ft  T.  Co., 
69  N.  Y.  373 ;  Nat.  Com.  Bank  Lackawanna  Co.,  59  App.  Div.  270, 
69  N.  Y.  Supp.  396. 

The  only  question  remaining  is  whether  the  sale  by  the  Manchester 
Produce  Company  to  plaintiff  transferred  any  title.  We  can  discover 
no  reason  why  it  did  not.  The  Produce  Company  was  concededly  the 
owner  of  the  apples.  It  had  bought  and  paid  for  them.  It  had  not 
transferred  the  title  to  any  other  person,  and  its  right  to  effect  a  sale 
thereof  was  unlimited  except  that  such  sale  was  required  to  be  subject 
to  its  contract  for  the  transfer  of  such  title  to  Neumann  &  Company, 
Upon  payment  of  iht  draft.  The  title  of  the  Produce  Company  be- 
ing complete,  there  was  no  restriction  upon  its  right  to  sell  the  same^ 
and  that  object  was  accomplished  by  the  transfer  of  the  bill  of  lading. 
The  bank  was  then  in  a  position  to  insist  upon  all  the  carrier's  obliga- 
tions, as  expressed  in  the  bill  of  lading. 

Nor  does  the  fact  that  the  Produce  Company  named  Neumann  & 
Co.  as  consignors  have  any  effect  upon  the  status  of  the  parties.  Such 
fact  did  not  work  to  the  detriment  of  the  carrier  in  any  manner,  and 
hence  no  estoppel  could  arise.  The  bill  of  lading  makes  no  restriction 
upon  the  shipment  in  the  name  of  the  consignee  instead  of  the  con- 
signor. Under  its  plain  provisions,  even  if  Neumann  &  Co.  had  ac- 
tually initiated  the  shipment,  its  obligation  to  require  the  surrender 
of  the  bill  of  lading  remained  unchanged.  Under  such  circumstances, 
the  rij^hts  of  third  parties  were  just  as  hTcely  to  intervene  shipment 
and  delivery.  In  fact,  it  is  not  an  infrequent  practice  for  the  con- 
signor of  goods  to  ship  them  to  his  own  order,  with  an  accompanying 
direction  to  notify  third  parties,  and  then  to  dispose  of  the  bill  of  lacr 
ing  to  banking  institutions,  as  was  done  in  this  case,  thus  securing 
his  money  for  the  shipment  in  advance  of  its  delivery.  Such  a  trans- 
action is  evidenced  and  sustained  by  the  case  of  Xational  Commercial 
Bank  v.  Lackawanna  Company,  supra.  It  will  thus  be  seen  that  the 
naming  of  Neumann  &  Co.  as  consignors  did  not  affect  the  contract 
obligation  of  the  carrier.  The  only  safe  course  for  the  carrier  was 
to  observe  its  contract.  By  so  doing  it  could  sustain  no  loss,  while  by 
its  violation  it  would  necessarily  defeat  the  intervening  property  rights 
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of  third  persons,  who  might  deal  with  the  bill  of  lading,  upon  the 
faith  of  the  agreement  of  the  carrier  ,to  require  its  production  before 
making  delivery.  This  is  equally  true,  whether  the  railroad  supposed 
Neumann  &  Co.  to  be  the  consignors  or  not.  It  cannot  be  said  that 
the  delivery  in  this  instance  was  induced,  in  any  way,  by  the  manner 
in  which  tnls  shipment  was  made.  The  carrier  chose  to  violate  the 
plain  obligation  it  had  assumed  and  with  entire  disrcc^ard  to  the 
rights  of  the  plaintiff.  Because  of  such  delivery  the  defendant  was 
unable  to  surrender  the  property  to  the  plaintiff  and  a  conversion 
thereby  arose,  for  which  the  defendant  should  be  held  liable. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur,  except  McLENNAN,  P.  J.,  who  dissents. 


WIOBTM AN  et  tL     COTTRIBLL  «t  iL 
(SnpfeiM  Court;  Appellate  DlylRUw,  Fourth  Dopartmoit  Janwur  9»  UUft.) 

L  HUSBAITD  AND  WifK  (|  14*)— BSTATI  BT  BNTRBTT— BUSBHXNm 

The  fee  In  the  stroet  In  front  of  property  of  tenants  by  the  entirety  1« 
In  both,  subject  to  the  public  easement,  and  the  consent  of  the  husband 
to  a  private  party  to  lay  pipes  therein  Is  not  Wding  on  the  wife. 

[Ed.  Note— For  other  eases;  see  HnSband  and  Wlfe^  Omt  Dig.  |i  71- 

S9:   Deo.  DJg.  §  14.*] 

2.  Judgment  (§  743*) — Res  Adjudicata. 

In  an  ejectment  to  compel  defendants  to  remove  water  pipes  In  the 
street  In  front  of  plaintiff's  property,  a  decision  In  a  prior  action  by 
the  defendants  to  restrain  him  from  interleiinir  %vith  the  pipes  that  the 
defendants  had  a  revocable  license  estops  such  defendants  to  claim  more. 

(Ed.  Note —For  other  caaes,  see  Judgment,  Cent,  Dig.  f|  1288,  127&- 

1271 :  Dec.  Dig.  §  743*] 

8»  Licenses  (I  44*) — Distinouished  fbom  Easemext. 

Where  plaintiff  said  that  he  liad  no  objections  to  defendants  putting 
pipes  In  the  street  in  front  of  his  property,  pfovided  the  defendants  would 
allow  him  to  put  In  hydrants  for  three  dollars  per  year,  it  was  no  more 
than  a  revocable  license,  and  could  nut  be  construed  to  give  an  easement. 

(Ed.  Note.— For  other  cases,  see  Licenses,  Gent  Dig.  SI  97-90;  Dee. 
Dig.  i  44.*] 

4  Waters  and  Watku  Coukses  (5  192*)— Uaa  Of  STBlRa— PazTATB  Wato 
Pipes — Rights  of  Abuiiimo  Ownebs. 
Where  city  authorities  allowed  defendants  to  put  water  pipes  In  the 

street.  Init  no  contn.ct  was  entered  iiitd,  ;ind  defendants  wore  not  obliged 
to  furnish  water  to  any  one  they  did  nut  choose  to  serve,  the  defendants 
had  no  ri^rht  to  keep  them  in  the  street  without  the  oooeent  of  the 

abutfiiif:  propt'rty  owners. 

( ]:d.  Note.— For  otiu  r  cases,  See  Waters  and  Water  Coarses,  Gent.  Di|^ 

I  271);  Dec  Dig.  i 

Exceptions  from  Trial  Term,  Steuben  County. 

Action  by  Henry  A.  W'ighlnian  and  another  a}:^ain?;t  Delano  D.  Cot- 
trell  and  another.  Verdict  was  directed  for  plaintili,  and  the  defend- 
ants brought  exceptions,  directed  to  be  heard  in  the  first  instance  by 
the  Appeliate  Division.    Exceptions  overruled. 

See,  also,  152  App.  Div.  955.  137  X  Y.  ?npp.  1149. 

«PorodiercMMaM«upetopieaiMVMamlBD«e.  aAm.  DIga.  IMT to datiy  4k Rep'rladoM 
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Argued  before  McLENKAN,  P.  J.,  and  KRUSE,  ROBSON,  and 
LAMBERT,  JJ. 

Wfiliam  H.  Nichols,  of  Bath,  for  plaintiffs. 
James  O.  Sebring,  of  Corning,  for  defendants. 

ROB  SON,  J.  This  action  is  in  ejectment.  Plaintiffs*  purpose  is 
to  compel  defendants  to  remove  a  IJ^-inch  water  main  placed  by  de- 
fendants in  the  highway  in  front  of  plaintiffs'  premises.  Plaintiffs* 
title  to  the  fee  of  the  portion  of  the  street  in  which  this  part  of  the 
pipe  line  is  laid  seems  to  be  unquestioned.  Defendant?  assert  their 
right  to  maintain  the  pipe  as  laid  for  the  following  reasons: 

That  it  was  placed  in  the  street  with  plaintiffs*  consent  and  for 
an  adequate  consideration ;  and  defendants  thereby  acquired  the  right 
as  to  plaintiffs  to  maintain  it  in  the  street. 

(2)  That  it  was  so  placed  with  the  consent  of  the  public  authorities 
authorized  to  grant  such  privilege  and  in  the  manner  required  by  law. 

1 1  ]  In  considering  the  first  claim  of  defendants,  it  should  be  borne 
in  mind  that  title  to  the  fee  of  the  premises  subject  to  the  public  ease- 
ment is  in  bc^  plaintiffs,  who  apparently  hold  as  tenants  by  the  en- 
tirety. There  is  an  entire  absence  of  any  evidence  to  show  that  the 
wife,  who  is  the  plaintiff  Sarah  A.  Wightni.m.  ever  consented  in  any 
way  to  the  laying  of  the  pipe.  As  to  her,  therefore,  this  first  defense 
must  necessarily  fail.  As  to  the  other  plaintiff,  this  issue  was  con- 
dusively  determined  in  Ids  favor  in  a  prior  acticm  brought  by  the 
present  defendants  as  plaintiffs  against  him  as  defendant  therein  to 
restrain  him  from  interfering  with  this  pipe  and  taking  water  there- 
from. 

•  [2j  The  complaint  in  tliat  action,  among  other  things,  contains  the 
all^ation  "that,  before  laying  said  pipe  in  front  of  defendant's  prem- 
ises, one  of  the  plaintiffs  for  a  valuable  consideration  duly  acquired 
from  him  the  right  to  lay  said  pipe."  This  was  denied  by  the  de- 
fendant, and  the  court  in  that  case  found  in  effect,  and  the  judgment 
as  amended  entered  in  that  action  in  terms  determines  "that  the 
plaintiffs  have  from  defendant  a  revocable  license  to  maintain  their 
water  pipes  on  defendant's  premises  in  said  highway  in  front  thereof." 
•  This  issue  was  tendered  by  plaintiffs  in  that  action  and  as  an  incident 
of  the  trial  litigated  and  expressly  determined.  ITnder  such  circum- 
stances, the  judgment  in  that  action  estops  defendants  in  this  action 
from  questioning  at  least  as  to  plaintiff  Henry  H.  Wightman,  who  was 
a  party  to  that  action,  the  fact  that  their  occupation  of  this  part  of  the 
highway  was  solelv  by  virtue  of  a  revocable  license.  Prav  v.  Hege- 
man,  98  N.  Y.  351';  Barber  v.  Kendall,  158  N.  Y.  401,  53  N.  E.  1. 

[3]  Even  if  it  should  be  held  that  the  former  judgment  does  not 
operate  as  an  estoppel,  I  think  that  the  proof  on  this  trial  shows  that 
no  grant  to  the  defendants  to  maintain  the  water  pipe  in  the  highway 
was  proved,  and,  at  most,  they  had  a  mere  naked  license  to  place  the 
pipes  in  the  highway  which  continued  only  so  long  as  it  remained 
unrevoked  by  the  owners  of  the  fee.  The  agreement,  if  any,  under 
which  defendants  laid  the  pipe  in  the  highway,  appears  in  the  evi- 
dence of  the  defendant  Van  JJoren,  being  a  conversation  he  had  with 
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plaintiff  Henry  A.  Wightman  just  before  the  pipe  was  laid.  His 

version  is  as  follows: 

"I  said  to  Mr.  Wigbtman  that  we  were  contemplating  putting  in  a  water 
pipe.  'Would  yon  have  any  objecttoiu  to  our  nnuiBg  a  pipe  down  by  yonr 
property?'  He  said,  'Not  in  the  least,'  to  go  ahead,  and  that  he  was  willini; 
if  we  cooid  place  a  bydrant  on  bis  line  wbere  be  could  get  water  for  bis 
buildings  to  pay  us  IS  a  y«ar  for  eaeb  one  of  tale  boiiaei«**  ete. 

This  does  not  seem  to  establish  even  a  license  based  on  a  considera- 
tion, much  less  a  grant  in  form  necessary  to  convey  an  easement.  Such 
an  easement  to  do  some  act  of  a  permanent  nature  upon  the  lands  of 
another  cannot  be  created  by  a  license  even  when  in  writing  and  based 
upon  a  good  consideration.  Of  course,  a  license  protects  the  licensee 
while  it  lasts;  but  after  it  has  been  revoked  its  protection  ceases. 
White  V.  Manhattan  Railway  Co..  139  N.  Y.  19,  34  N.  E.  887. 

[4]  Second.  Neither  can  defendants  establish  a  right  to  occupy 
plaintiffs'  premises  with  their  water  pipes  bv  asserting  the  permission 
nven  them  by  the  town  authorities  to  lay  Ineir  piipes  in  the  highway. 
Though  defendants  insist  that  they  are  maintaining  a  public  water 
system,  yet  it  is  clear  that  the  pipe  was  laid  and  has  since  been  ope- 
rated, as  the  evidence  shows,  to  serve  their  private  uses.  It  is  true 
that  as  maintained  any  family  could  use  water  from  the  limited  hyd- 
rant supply  by  paying  them  $j  per  year  for  the  privilege.  But  no  con- 
tract was  made  with  any  municipal  body,  or  official,  for  supplying 
water  for  public  use ;  and  no  obligation  by  express,  or  implied,  agree- 
ment, or  otherwise  rested  upon  defendants  to  furnish  it  to  any  one 
other  than  such  persons  as  they  might  choose  to  serve.  The  case  of 
Gary  v.  Dewey,  127  App.  Div.  478,  111  N.  Y.  Supp.  261,  seems  to  be 
an  authority  decisive  of  this  point. 

Defendants'  exceptions  should  be  overruled,  motion  for  a  new  trial 
denied,  and  judgment  ordered  for  the  plaintiffs  upon  the  directed  ver- 
dict, with  costs.  All  concur. 


1IX7MM  DANCa 

(Sapreme  Court  Appsilate  DivSalon,  Fourth  Department  Jlumaiy  8,  IdlSO  • 

1.  Trim.  (8  .'^liT*)— Vebdict  Contbart  to  Instructions. 

Where.  In  an  action  for  damage  by  a  collision  between  plaintiff's  and 
defendant's  teams  after  defendant's  team  had  run  away,  the  court  charged 
that  if  the  strap  with  which  defendant  tied  the  team  was  a  proper  strap, 
and  the  horses  were  hitched  by  tying  the  strap  to  the  outside  horse  as  tea- 
titied,  defendant  should  recover,  a  verdict  for  plaintitT  could  not  be  sus- 
tained on  the  ground  of  negligence  because  only  the  out^iide  horse  was 
tied  by  the  strap  in  front  of  the  other  horse,  so  tbat  tt  might  be  broken 
by  the  untied  horse  coming  In  contact  with  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig:  |  790;  Dec  Dig.  | 

8.  Municipal  CoRPORAXioiia  (f  706*) — ^Neguoence — Runaway  Team, 

Kvldenco  in  an  action  for  injuries  to  plaintiff's  team  by  collision  with 
dpfendaiit's  runaway  team  held  not  to  sustain  a  verdict  for  plaint  iff  on 

•For  oUi»r  cases  8«e  same  topic  &  i  .sumj*&b  la  Dec.  ft  Am.  Diss.  1907  to  date.  &  Keo'r  IndezM 
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the  gronnd  of  negligence  In  only  tying  the  strap  to  the  outsids  Imse^  M 
tbat  the  Inside  horse  came  in  contact  with  It,  and  broke  it 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f 
IfflS;  Dee.  Dig.  |  TOft*] 

MrTiwiiMm,  P.  J.,  jWiwrnntliig. 
Appts^l  from  Trial  Tenn,  Brie  Couii^. 

Action  by  Frederick  J.  Mumm  against  Frank  T.  Dance.  Fnmi  a 
judgment  for  plaintiff,  and  an  order  denying  a  motion  for  new  trial, 

defendant  appeals.  Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  KRUSE,  ROBSON, 
FOOTE,  and  LAMBERT,  JJ. 

Wende  &  Wende,  of  Buffalo,  for  appellant. 
George  Keating,  of  Buffalo,  for  respondent 

KRUSE,  J.  The  defendant's  team  ran  away  and  collided  with  the 
plaintiff's  team,  which  plaintiff  was  driving  in  one  of  the  public  streets 
in  the  city  of  Buffalo,  killing  one  of  the  plaintiff's  horses.  The  jury 
rendered  a  verdict  in  favor  of  the  plaintiff  for  the  value  of  the  horsey 
predicated  upon  negligence. 

The  evidence  shows  that  the  defendant  was  delivering  a  load  of  coal 
,  to  a  certain  church.  The  team  was  in  charge  of  a  driver,  who  testified 
that  after  reaching  the  church  he  tied  the  outside  horse  of  the  team 
to  an  iron  railing,  and  then  left  the  team  and  entered  the  church  base- 
ment. The  reason  he  hitched  the  oatside  horse,  as  it  seems»  was  be- 
cause that  horse  was  young  and  full  of  life ;  the  other  was  not  Ap- 
parently, the  horses  became  frightened,  broke  the  tie  strap,  and  ran 
away.  One  part  of  the  tie  strap  was  still  hanging  to  the  bridle  after 
the  team  was  caught  The  other  was  tied  around  the  railing,  as  sev- 
eral witnesses  testify,  although  one  of  the  witnesses,  who  caught  the 
horses,  did  not  observe  the  broken  tie  strap  hanging  from  the  bridle. 
The  broken  tie  strap  was  produced  in  court,  and  seems  to  have  been 
suitable  for  hitching  purposes.  The  weight  of  the  evidence  is  that 
the  horse  was  tied  as  the  defendant's  driver  testified,  and  the  learned 
trial  judge  so  held,  saying  in  his  opinion  delivered  upon  the  motion 
for  a  new  trial  that,  if  the  case  is  to  turn  upon  the  simple  fact  as  to 
whether  the  horse  was  tied  to  the  railing,  the  verdict  should  be  set 
aside  as  against  the  weight  of  the  evidence.  But  he  seems  to  have  con- 
cluded to  sustain  the  verdict  upon  the  theory  that  the  jury  might  find 
that  the  team  was  not  properly  secured,  because  only  one  of  the  horses 
was  tied,  and  that  one  the  outside  horse,  with  the  tie  strap  running 
across  and  in  front  of  the  other  horse  to  the  iron  railing,  so  that, 
if  the  team  became  frightened,  the  tie  strap  might  easily  be  broken 
by  the  untied  horse  coming  in  contact  with  it 

[1]  I  think  this  phase  of  the  question  was  covered  by  the  main 
charge,  but  the  difficulty  in  sustaining  the  verdict  upon  that  theory  is 
that  the  judge  charged  the  jury  afterward,  at  the  request  of  the  defend- 
ant's counsel,  that  if  the  jury  believed  that  the  strap  was  a  proper  strap, 
and  that  the  horses  were  hitched  as  testified  to,  then  the  defendant 
would  be  entitled  to  a  verdict  of  no  cause  of  action. 

•ftar  edw  «••••  m  Mae  topf0  a  I  areMin  IB  Dm.  a  Am.  iHgi.  ISOT  t»  Sat%  a  IU9 
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[2]  That  necc?<^nri1y  excluded  the  other  grounds.  I  think  the  evi- 
dence is  insufficient  to  sustain  the  verdict  upon  that  theory,  or  at  least 
the  verdict  is  against  the  evidence  upon  that  question. 

The  judgment  and  order  should  therefore  be  reversed,  and  a  new 
trial  order^  with  costs  to  the  appellant  to  abide  the  event  All  concur, 
except  McLBNNAN,  P.  J.,  who  dissents  in  a  memorandum 

McLennan,  p.  J.  (dissenting).  This  case  as  to  the  facts  is  very 
simple,  and  no  question  of  law  is  involved.  The  defendant  was  deliv- 
ering a  load  of  coal  to  a  chnrch  On  Walden  avenue  in  the  city  of  Buf- 
falo, N.  Y.,  by  means  of  a  coal  wagon  and  team  of  horses,  which 
team  and  wagon  were  in  charge  of  a  driver  employed  by  the  defend- 
ant. When  the  driver  (defendant's  employe)  reached  a  point  in  the 
public  street  in  front  of  the  church  at  which  the  coal  was  to  be  deliv- 
ered, it  was  apparently  necessary  for  him  to  ascertain  just  how  and 
where  such  coal  should  be  delivered,  and  at  that  time  he  stopped  his 
team  and  alighted  from  the  wagon,  and  in  securing  his  team  until  such 
information  could  be  obtained  he  hitched  the  off  or  outside  horse  by 
a  strap  extending  across  the  breast  of  the  other  horse,  and  fastened  to 
an  iron  railing  in  front  of  such  church.  While  the  driver  was  in- 
vestigating as  to  how  or  where  tlie  coal  should  be  delivered,  the  team 
became  frightened,  the  strap  extending  across  the  breast  of  tiie  other 
horse  to  the  railing  was  broken,  and  the  horses  ran  away,  doing  the 
damage  complained  of  by  the  plaintiff.  It  is  conceded  that  the  plain* 
tiflF  was  not  guilty  of  contributory  negligence. 

The  jury  has  found  a  verdict  for  the  plaintiff.  As  I  have  said, 
it  is  expressly  stipulated  that  the  plaintiff  was  free  from  contribu- 
•  tory  negligence,  and  it  is  not  urged  that  the  verdict  is  excessive. 
Therefore,  the  only  question  presented  is  whether  or  not  the  defendant 
was  guilty  of  actionable  negligence. 

I  think  that  the  manner  in  which  the  team  in  question  was  hitched 
by  the  defendant's  employe  was  sufficient  to  justify  the  finding  of 
the  jury  that  such  employe  was  negligent  in  hitching  such  team.  By 
such  hitching  from  the  outside  horse  to  the  railing  the  inside  horse 
was  unrestrained  from  pressing  his  entire  weight  against  tiie  Utdiing 
strap  which  was  supposed  to  hold  the  team.  As  it  seems  to  me,  it 
was  impossible  for  the  strap  thus  fastened  to  hold  the  team,  and  it 
was  a  question  of  fact  whether  under  those  circtunstances  the  team 
was  properly  fastened. 

It  is  suggested  by  the  prevailing  memorandum  in  this  case  that  the 
trial  judge  charge  the  jury,  in  substance,  that  if  the  team  was  tied  in 
the  manner  testified  to  by  the  plaintiff's  witnesses,  to  wit,  from  the 
bits  of  the  ouside  horse  across  the  breast  of  the  horse  next  to  the 
curb,  and  then  attached  to  the  railmg,  no  recovery  could  be  had.  It 
seems  to  me  that  that  is  not  the  meaning  of  the  charge.  The  court 
said: 

"Well,  It  is  the  duty,  of  coarse,  to  securely  fasten— that  is,  to  use  every 

reasonable  precaution  to  pfH'iuely  fasten — them.  If  the  testimony  of  the  plain- 
tUI  is  true  that  this  bitching  strap  was  broken,  as  far  as  the  mere  tying  is 
concerned  It  appeared  to  bave  i>een  snffldent,  as  far  aa  being  socorely  tle^ 
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If  the  testimony  Is  true.  Bot  the  rate  is  fhat  one  dioold  use  rwsoiuible  care 

to  secure  his  teJim." 

Counsel  for  the  defendant  asked  the  court  to  charge  as  follows: 

"I  ask  your  honor  to  charge  tho  Jury  that  If  they  believe  that  the  strap  (Ex- 
hibit 2)  was  a  proper  strap,  and  that  the  horses  were  bitched  as  testified  to, 
tliat  tlien  the  defendant  Is  entitled  to  a  verdict  €t  no  canae  ol  action. 

**Tli0  Coort:  I  tblnk  I  will  ao  diarge.** 

It  appears  that  the  strap  with  which  the  horses  were  hitched  was 
submitted  to  the  jury,  and  their  vcrdici:  indicates  that  they  thought 
that  the  strap  was  not  a  proper  strap  for  hitching  horses  Under  the 
situation  disclosed  by  the  evidence  in  this  case. 

My  conclusion  is  that  the  manner  of  hitching  the  team  in  question 
was  negligent  in  tiie  extreme,  and,  that  the  jury  having  found  that 
the  strap  used  for  the  purpose  of  such  hitching  was  inadequate  and 
improper,  their  verdict  that  the  defendant  was  guilty  of  negligence 
which  resulted  in  the  injury  complained  of  was  amply  sustained  by  the 
evidence. 

I  therefore  recommend  that  the  judgment  and  order  appealed  from 
be  affirmed,  wtfli  costs. 


POWELL  T.  NEW  ENGLAND  COTTON  TABN  Ca 
(Soprane  Goiir^  Appdlate  Division,  Vamtt  Dqiartment  Janoaiy  8,  1918.)' 

la  Sales  (J  2SS*) — Warranty — Operation — Acceptance. 

Where  an  orai  contract  for  the  sale  of  yarn  contained  an  express  war- 
ranty that  It  should  be  of  a  qaality  equal  to  that  contained  in  a  sample 
of  cloth  oxbibited  to  the  buyer  at  the  time  (Kt  tile  aalfl^  BOdl  oxpreiw  war- 
ranty survives  acceptance  of  the  goods. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  U  817-823 ;  Dec.  Dig. 
i  28a*l 

2»  Saljes  (I  442*) — Action  for  Breach  of  Warranty — Daicaqis— Dotib- 

BNCE  BBTWEEN  AcTUAI.  VaLUE  AND  VAI.UE  AS  WaRBAKTED. 

Where  an  article  ia  deUyered  to  a  trayer  with  an  ezpreea  warranty,  tho 

measure  of  the  buyer's  damages  on  breach  of  such  warranty  is  the  dlfTcr- 
ence  between  the  value  of  the  article  if  it  had  been  as  warranted  and  its 
actual  Talne. 

[Ed  Note.^FOr  other  casea.  aae  Salea,  Gent  Dig.  H  128^-1801;  Dee. 

me.  §  442.*] 

3.  Sales  ({  440*) — Breach  of  Wabkantt — DAMAoaa — Evidence. 

In  an  action  for  breach  of  an  express  warranty  that  yam  shonid  he  of  a 

qtmllty  equal  to  that  contained  In  a  sample  of  cloth  oxblhitod  to  the 
buyer  at  the  time  of  the  sale,  proof  tliat  underwear  manufactured  from 
the  yarn  famished  was  worth  50  cents  per  doaen  less  than  if  manufac- 
tared  frnin  such  yarn  as  drfcinlant  was  to  furnish  was  imt  tlie  proper 
mode  of  showing  the  difference  in  value,  and  hence  the  admission  of  such 
proof  waa  ofior. 

[Ed.  Note^For  other  caaea,  aae  Salaa,  Cent  Dig.  H  1261-1276;  Dae. 
Dig.  i  44a*] 

Appeal  from  Trial  Term.  Oneida  County. 

Action  by  Charles  A.  Powell  against  the  New  England  Cotton  Yam 
Company.  From  a  judgment  of  the  Supreme  Court  upon  a  verdict  of 

*Fdr  other  csms  m*  wmc  topl«  a  |  ymamu  in  Dm.  A  Am.  Dlfs.  IMT  to  datab  A  Sop'r  ladosss 
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a  jury  In  favor  of  plaintiff  in  the  stun  of  $10,115.21,  damages  and 
costs,  and  from  an  order  drying  defendant's  motion  for  a  new  trial 
made  on  the  minutes  of  the  court,  defendant  appeals.  Judgment  and 

order  reversed,  and  new  trial  granted. 

Argued  before  McLENNAN,  P.  J.,  and  KRUSE,  ROBSON. 
FOOTE,  and  LAMBERT,  J  J. 

J.  L.  Moore,  of  Ft.  Plain,  for  appellant. 

Bverett  E.  Risley,  of  Utica,  for  respondent 

• 

McLENNAN,  P.  J.  The  plaintiff  is  a  manufacturer  of  knit  under- 
wear, and  for  the  purposes  of  that  business  ordered  from  the  defend- 
ant, wliich  is  engaged  in  the  manufacture  and  sale  of  cotton  yarn, 
250,000  pounds  of  yam  known  as  14/1  combed  peeler  cops,  to  be  de- 
livered at  the  rate  of  50,000  pounds  per  month,  at  28  cents  per  pound. 

[1]  Upon  the  evidence  the  jury  were  warranted  in  finding  that  the 
contract  for  the  sale  of  the  yarn  was  made  orally,  and  contained  an 
express  warranty  that  the  yam  should  be  of  a  quality  equal  to  that 
contained  in  a  sample  of  cloth  exhibited  to  the  plaintiff  at  the  time 
of  the  sale,  and  it  is  well  established  by  authority  that  an  express 
warranty  of  that  nature  survives  acceptance  of  the  goods.  As  soon 
as  the  first  installment  of  yarn  was  delivered,  defects  were  discovered 
by  the  plaintiff,  and  he  immediately  notified  the  defendant  that  he 
would  not  accept  such  yarn  in  fulfillment  of  the  contract,  but  would 
hold  the  defendant  liable  for  damages  for  the  breadi  of  its  warranty  as 
to  the  quality  of  the  yam.  The  subsequent  installments  of  yam  were 
defective,  and  similar  complaints  were  in  each  instance  made  by  the 
plaintiff,  and,  while  payment  in  full  was  made,  each  payment  was  ac- 
companied by  a  letter  stating  that  payment  was  made  under  protest, 
and  without  waiving  any  of  the  rights  which  the  plaintiff  claimed  to 
have  tmder  the  contract 

The  only  evidence  given  by  the  plaintiff  as  to  the  amount  of  dam- 
ages sustained  by  him  was  to  the  effect  that  a  certain  number  of  dozens 
of  underwear  were  manufactured  from  the  yam  furnished,  and  that 
they  were  worth  50  cents  per  dozen  less  than  they  would  have  been 
if  made  from  such  yarn  as  the  defendant  contracted  to  furnish.  This 
evidence  was  received  over  the  objection  and  exception  of  the  defend- 
ant, which  claimed  that  it  was  not  the  proper  measure  of  damages  in 
the  case.  The  court  in  its  charge  stated  the  measure  of  damages 
to  be  the  difference  between  what  the  goods  would  have  been  worth  if 
as  represented  and  what  they  were  actually  worth  in  the  form  they 
were  furnished,  and  referred  to  evidence  above  stated.  At  the  close 
of  the  charge,  defendant's  counsel  requested  the  court  "to  instruct 
the  jury  that  the  only  measure  of  damages  that  can  be  considered  is 
the  difference  between  the  sample  and  the  delivered  yarn,  if  any  dif- 
ference existed,  and  that  no  consideration  can  be  had  of  any  compara- 
tive values  in  the  manufactured  garments  in  this  case."  To  this  the 
court  rephed: 

"Well,  I  80  cbarge  The  measure  of  damages  here,  gentlemen,  is  tiie 

fcrt  nee  In  the  value  of  the  ynru  actually  furiiMiedt  ai^  tiUlt  Wbldl  tlie  de> 
feudant  agreed  to  furuiah,  and  did  not  furuish." 
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[2]  We  tliiiik  that  the  oonrt  correctly  charged  as  to  the  measure 
of  damages: 

"It  hns  loiiK  been  tbe  settled  law  of  this  state  that,  where  an  article  is 
delivered  to  the  purchaser  with  an  express  warranty,  the  measure  of  the 
pardiafler*8  damages  on  the  breach  thereof  is  the  difference  between  the 
value  of  the  article  if  it  had  been  as  warranted  and  the  actual  value."  Isjiacs 
V.  Wannamaker,  ISd  M.  X.  122,  81  N.  EX  763.  See^  also,  Muller  t.  Eno^  U  N. 
Y.  597. 

[3]  There  was,  however,  in  the  case  no  evidence  upon  which  the 
jury  could  determine  the  amount  of  damages  sustained  by  the  plaintiff 
under  the  proper  rule  of  damages. 

The  plaintiff  relies  upon  the  case  of  Parks  v.  Morris  Axe  &  Tool  Co., 
54  N.  Y.  586,  to  sustain  ihe  judgment.  In  that  case  it  appeared  that 
the  plaintiff  had  contracted  to  deliver  to  the  defendant  steel  of  a  cer- 
tain quality ;  that  the  steel  delivered  was  not  as  represented,  but  con- 
tained certain  defects  not  discoverable  upon  inspection  at  the  time  of 
delivery,  but  which  became  patent  when  the  steel  was  manufactured 
into  axes.  It  further  appeared  that  the  plaintiff  understood  that  the 
steel  furnished  was  to  be  used  in  the  manufacture  of  axes.  The  de- 
fendant, relying  upon  the  plaintiff's  warranty,  manufactured  axes  from 
the  steel,  and  upon  the  trial  was  allowed  to  show  that  the  axes  so 
manufactured  were  worth  a  certain  amount  less  per  dozen  than  they 
would  have  been  if  the  steel  furnished  had  been  of  tlie  quality  rcx)re- 
sented.  The  Court  of  Appeals  held  that  this  was  a  competent  method 
of  arriving  at  the  damages  sustained  by  the  defendant  for  the  breach 
of  the  warranty  in  that  case. 

We  think,  however,  that  that  ca<;c  not  an  authority  to  sustain 
the  contention  of  the  respondent  in  the  case  at  bar.  It  there  appears, 
as  above  stated,  that  the  defendant  used  the  steel  in  the  manutacturc 
of  axes,  relying  upon  the  expressed  warranty  of  the  plaintiff.  In  the 
case  at  bar  it  appears  without  contradiction  that  the  defects  in  the  yam 
were  discovered  by  the  plaintiff  before  it  had  been  used  in  the  man- 
ufacture of  underwear,  and  it  cannot  be  said  that  the  plaintiff  used 
the  yam  relying  upon  the  expressed  warranty  of  the  defendant.  While 
it  is  true,  as  stated  in  the  case  of  Parks  v.  Morris  Axe  &  Tool  Co., 
supra,  "that  the  rule  of  damages  is  the  difference  in  value,  and  that  the 
market  price  is  one  mode,  but  by  no  means  the  only  mode,  of  arriving 
at  that  difference,"  we  think  that  in  the  case  at  bar  the  plaintiff  did 
not  adopt  the  proper  mode  of  showing  the  difference  in  value,  and  that 
the  court  committed  error  in  receiving  the  evidence  as  to  the  difference 
in  the  value  of  the  manufactured  j^armcnts.  There  was  no  other  evi- 
dence in  the  case  from  which  the  jury  could  determine  what  the  dam- 
ages were,  and,  even  if  there  had  been,  evidence  of  the  difference  in 
value  of  the  manufactured  garments  should  not  have  been  received 
because  it  would  only  serve  to  confuse  the  question  in  the  minds  of 
the  jury. 

We  therefore  conclude  that  the  jU(lf:nicnt  and  order  must  be  reversed 
and  a  new  trial  ordered  with  costs  to  the  appellant  to  abide  the  event, 
for  the  reason  that  the  court  committed  error  in  the  reception  of  the 
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evidence  above  referred  to  as  to  the  difference  in  value  between  the 

manufactured  garments. 

Judgment  and  order  reversed,  and  new  trial  granted,  vvitii  costs  to 
appellant  to  abide  event.  All  concur. 


PEOPLE  ex  reL  WOGAN  v.  RAFFEUTY. 

(Supreme  Onurt,  Appellate  DlTtatoOt  Second  Department.  January  17,  1913.) 

L  Cqkptitutional  Law  (|  70*) — Judicial  Functions — rRornTrxY  of  Statutk. 
Tbc  courts  cannot  determine  tbe  propriety  of  a  statute,  but  merely  Its 
constitutionality. 

[i:d.  Note.— For  other  cases,  see  Gooitltatlonal  Law,  Cent  Dig.  f|  129- 

l.'^2,  IDT;  Dec.  Dig.  |  70.*] 

2.  Constitutional  Law  ({I  48*) — Validity  of  Statute — Duty  of  Coubts. 

Wliile  it  is  prosuuied  that  a  statute  is  constitutional,  tbe  courts  should 
sot  hesitate  to  liold  a  statute  unconstitutional  if  It  clearly  appears  so. 

[Ed.  N()t( .— lor  otber  cases,  see  Constitutional  Law,  Cent  Dig.  i  4G; 
Dec.  Dig.  §  4S.*] 

3.  Courts  <i  41*) — County  Couirrs— Natuke. 

The  present  County  Courts  are  essentially  new  courts,  being  flrst  cre- 
ated by  tbe  Constitution  of  1S46,  and  are  not  merely  continuances  of  the 
Courts  of  Common  Pleas  and  General  Sessions  of  tbe  Peace. 

[Ed.  Note.— For  otber  cases,  see  Gourts,  Cent  Dig;  H  182,  181-1S8; 

Dec.  Dig.  §  4l.*] 

4.  Clerkr  of  Courts  (§  3*) — Appointment — Constiti  tionality  ok  SiAiLit* 

Laws  1909,  c.  35.  known  as  the  "Judiciary  Law,"  as  amended  by  Laws 
1911,  c.  G40,  and  chapter  S20,  conf(>rrint?  upon  the  county  clerk  of  Kings 
county  the  power  to  appoint  a  chief  cleric  of  tbe  County  Court  f<Hr  tbe 
term  of  five  years  with  power  of  removal  for  cause,  Is  not  unconstttutionat 
as  invading  the  constitutional  rights  of  the  county  cU  ik.  in  that,  while 
under  the  Constitution  be  is  elected  for  only  two  years,  tbe  statute  au< 
tborizes  him  to  ni)point  a  chief  derk  to  hold  for  five  years. 

[Ed.  Note.— l<  (n-  otber  cases,  see  Clerics  of  Courts.  Cent  Dig.  U  4-7: 
Dec.  Dig.  S 

6.  OmCEBS  (§§  2,  40*)— TEBMa— rOWKB  OF  LKGISLATUBB.  ... 

Tbe  Legislature  has  power  to  provide  for  a  fixed  or  indetwmlnate  term 

of  office  as  to  ofVirers  whose  terras  are  not  fixed  by  the  Constitution,  and 
even  tbc  power  of  removal  of  subordbuites  by  constitutional  odicers  may 

[Ed.  Note.— For  otber  cases,  see  Officers,  Cant  Dig.  H  2.  7D;  Dee.  Dig. 

$§  2,  id.*] 

0.  Clerks  of  Courts  (S  3*)— Appointment — Power  of  Leoislatubb. 

In  view  of  Const  art  6,  §  19,  merely  providing  that  the  several  county 
eierks  shall  be  clerks  of  the  Supreme  Court  with  iH.weis  and  duties  pre- 
scribed by  law,  tbe  Legislature  bas  power  to  provide  for  all  other  clerk- 
ships, including  clerlis  of  tiie  County  Court 

tBd.  Note.— For  otber  cases,  see  Clerks  of  Courts,  Cent  Dig;  ff  4-7; 
Dec.  Dig.  f  8.*1 

T.  OOKKTITUTIONAL  LaW  (§  20*)— CONSTRUCTIOW. 

A  uniform  construction  of  constitutional  provisions  and  statutes  enacted 
tbereunder  often  bas  controlling  weight  In  determining  a  constitutional 
Question. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  S$  14. 
15:  Dec.  Dig.  1 20.*]  
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S.  OsncsM  (i  110*) — ^Durnm  Btatotdbt  Cootbol. 

The  Legtolatofe  bas  power  to  regidate  tbe  4«tlM  of  loeellj  dected  ofll* 

cerg. 

[Ed.  ^ute.— For  otber  cases,  see  Officers,  Cent.  Dig.  H  176-179,  182: 

Dec;Di»  f 

9l  Qpo  Wabranto  (8  55*) — Trial  of  TrrLE — Burden  of  Pisook. 

In  an  action  to  try  title  to  an  office,  the  party  whose  title  ia  aaaallecl 
must  show  by  what  authority  he  holds  the  office. 

[VA.  Note.— For  other  eaaei*  see  Quo  Warranto,  Ceot  Dig.  H  <0-66; 
Dec.  Dig.  I  6S.«] 

Appeal  from  Trial  Term,  Kings  G>unty. 

Quo  warranto  by  the  People,  on  the  relation  of  Thomas  F.  Wo^^an, 
against  John  T.  Rafferty.  From  a  judf^ment  for  relator  (77  Misc.  Rq). 
258,  136  N.  Y.  Siipp.  4).  defendant  appeals.  Affirmed. 

Argued  before  JKNKS,  P.  J.,  and  THOxMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

Hugo  Hsrsh,  of  Brooklyn,  for  appellant 

Henry  P.  Molloy,  of  New  York  City,  for  respondent 

WOODWARD,  J.  This  appeal  brings  up  for  review  a  judgment 
of  the  Supreme  Court  of  Kings  county  in  an  action  of  quo  warranto 
instituted  by  the  people  of  the  state  upon  the  relation  of  Thomas  F. 
Wogan  (hereinafter  styled  the  plaintiff)  against  John  T.  Rafferty 
(hereinafter  styled  the  defendant)  to  test  the  title  to  the  ofhce  of  chief 
<:lerk  of  the  County  Court  of  Kings  county,  now  held  by  the  defend- 
ant, and  to  which  plaintiff  claims  title  by  virtue  of  an  appointment 
for  the  term  of  five  years,  made  in  July,  1911,  and  which  will  not  ter- 
minate until  July,  1916.  The  jud^nent  appealed  from  held  that  tlie 
plaintiff  was  entitled  to  the  ofHce  m  question,  and  that  the  defendant 
was  holding  it  without  lawful  warrant,  and  that  he  be  ousted  and 
excluded  therefrom,  and  the  defendant  has  appealed  from  this  judg- 
ment. 

The  facts  in  the  case  are  simple  and  undisjnitcd.  and  present  pnly 
a  question  of  law,  wliich  is  clean  cut  and  sliarply  defined,  though  pre- 
senting interesting  aspects  for  discussion. 

On  June  30,  1911,  Henry  P.  Molloy,  who  was  county  clerk  of  Kings 
county,  appointed  the  plaintiff,  Mr.  Wogan.  to  tlie  position  in  ques- 
tion for  the  term  of  five  years,  beginning  July  13,  1911.  This  appoint- 
ment was  made  under  authority  of  chapter  35  of  tlie  Laws  of  1909. 
known  as  the  "Judiciary  Law,"  as  amended  by  chapters  640  and  82o 
of  the  Laws  of  1911,  and  which  conferred  upon  the  county  clerk  the 
power  to  make  such  appointment  for  the  term  of  five  years.  Under 
the  laws  theretofore  in  force  the  power  of  appointment  to  the  position 
of  chief  clerk  had  been  lodged  in  the  county  judges  of  Kings  county, 
who  had  like  authority  to  make  such  api)ointment  for  a  term  of  five 
years.  The  legislation  transferring  the  i>owcr  of  appointment  to  the 
county  clerk  is  said  to  have  been  partisan  in  its  nature. 

[1]  We  cannot,  however,  in  the  exercise  of  the  judicial  functions 
to  which  we  are  confined,  consider  the  nature,  or  even  propriety,  of 
a  given  act  of  the  sovereign  legislative  power  of  the  commonwealth, 
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but  only  its  validity  in  relation  to  constitutional  restraints,  and,  tested 
by  this  standard,  we  are  constrained  to  hold  that  the  conclusion 
reached  by  the  trial  justice  of  the  court  below  was  legally  sound,  if  not 
upon  all  of  the  grounds  formulated  in  its  opinion,  nevertheless  upon 

the  substantial  foundations  of  its  conclusion. 

The  term  of  office  of  County  Clerk  Molloy  expired  at  the  close 
of  the  year  1911,  at  which  time  Mr.  Wogan  was  serving  under  his 
appointment  by  Mr.  Molloy  as  chief  derk  of  the  County  Court,  hav- 
ing acted  as  such  continuously  since  his  appointment  on  June  30,  1911. 
On  January  1,  1912,  Charles  S.  Devoy,  who  had  himself  served  as 
chief  clerk  of  the  County  Court  from  November,  1902,  until  June 
30,  1911,  when  he  was  retired,  entered  upon  the  duties  of  county 
clerk  of  Kings  county,  to  which  he  had  been  elected  at  the  preceding 
election,  and  immediately  upon  taking  office  appointed  the  defendant 
John  T.  Rafferty  to  the  position  of  chief  derk  of  the  County  Court 
of  Kings  county,  describing  the  office,  however,  to  which  Mr.  Raf- 
ferty was  appointed  as  that  of  "deputy  county  clerk  of  Kings  county 
to  act  and  be  known  as  the  chief  clerk  of  the  County  Court  of  Kings 
county."  Mr.  Rafferty  entered  upon  the  discharge  of  the  duties  of 
chief  clerk  of  the  County  Court  on  January  1,  1912,  exdudmg  the 
plaintiff,  Mr.  Wogan,  therefrom,  and  in  March,  1912,  the  present 
action  was  b^un  to  test  the  title  of  the  conflicting  claimants  to  the 
Dosition. 

The  plaintiff,  Mr.  Wo^an,  claims  that,  under  the  laws  authorizing 
his  appointment,  he  cannot  be  lawfully  removed  from  office  except 
for  misconduct,  until  the  expiration  of  his  five-year  term.  On  the 
ether  hand,  it  is  claimed  on  behalf  of  the  defendant  that  the  legisla- 
tive acts  referred  to,  under  which  a  five-year  appointment  to  the  of- 
fice in  question  was  authorized,  are  unconstitutional,  in  that  they  de- 
prive the  county  clerk  of  constitutional  powers,  duties,  and  preroga- 
tives as  clerk  of  the  County  Court,  and  transfer  them  to  a  stranger 
not  even  appointed  by  him,  and  for  a  term  extending  several  years  be- 
yond his  own  term  of  office. 

It  is  dear  that  the  sole  question  involved  in  the  solution  of  this 
controversy  is  whether  the  acts  of  the  Legislature  which  assumed  to 
confer  authority  upon  the  county  clerk  of  Kings  county,  whoever  he 
might  be  at  a  given  time,  to  appoint  the  chief  clerk  of  the  County 
Court  for  a  period  extending  beyond  the  county  clerk's  own  term 
of  office,  was  in  conflict  with  any  express  or  necessarily  implied  pro- 
vision or  prohibiton  of  the  state  Constitution.  If  ^e  laws  in  question 
are  repugnant  to  constitutional  limitations,  they  must  be  declared  null 
and  void. 

[2]  While  the  courts  approach  determination  of  constitutional  ques- 
tions with  a  presumption  in  favor  of  the  validity  of  a  given  legislative 
act,  they  should  not  hesitate,  in  the  performance  of  their  sworn  duty, 

to  hold  the  Legislature  within  the  limits  of  power  that  have  been  im- 
posed by  the  people  themselves  through  their  organic  constitutional 
law.  If,  on  the  contrary,  the  laws  referred  to  do  not  so  intrench  upon 
constitutional  restrictions,  they  are  valid,  and  must  be  given  force 
and  effect,  regardless  of  consequences  or  other  considerations,  or  of 
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what  our  views  may  be  as  to  the  propriety  of  such  legislatioii,  or  the 
motives  which  inspired  it. 

The  salient  point  urged  by  the  appellant  is  that  the  county  clerk  of 
Kings  county  is  a  constitutional  officer,  and  that  among  his  duties  and 
responsibilties  are  those  of  clerk  of  the  County  Court  of  said  county,, 
and  that  the  recent  acts  of  the  Legislatm'e  providing  for  the  office  of 
chief  clerk  of. the  County  Court  of  Kings  county  and  for  the  appoint- 
ment of  such  a  chief  clerk  for  a  period  of  five  years,  where  the  county 
clerk  himself  is  elected  for  only  two  years,  deprives  the  county  clerk 
of  certain  substantial  rights,  powers,  and  duties  vested  in  him  by  the 
state  Constitution.  The  learned  counsel  for  the  appellant  has  pre- 
sented to  us  in  support  of  his  contention  a  brief  showing  painstaking 
research,  ingenuity  of  thought,  and  fullness  of  argument;  but  we  are 
not  able  to  follow  him  to  the  conclusion  for  which  he  contends.  The 
claim  of  the  appellant  is  that,  although  the  County  Courts  of  the 
state  as  now  existing  were  first  desij^naied  as  such  in  the  state  Con- 
stitution of  1846,  they  are  as  a  matter  of  law  only  continuations  of 
the  Courts  of  Common  Pleas  and  the  Courts  of  General  Sessions  of 
the  Peace  which  had  long  prior  thereto  existed  and  whose  jurisdic- 
tion was  essentially  confined  to  their  respective  counties;  and  he 
frankly  admits  that  if  this  position  is  not  sound  the  case  of  the  ap- 
pellant must  fail. 

[3]  While  the  decisions  in  which  this  question  has,  in  some  form, 
praented  Itself  ma^  not  have  squarely  passed  upon  the  proposition, 
several  authorities,  involving  the  question  more  or  less  directly,  have 
treated  the  present  County  Courts  of  the  state  as  essentially  new 
courts  brought  into  being  for  the  first  time  by  the  Constitution  of 
1846,  and  from  the  examination  that  we  have  given  to  the  matter  we 
should  feel  constrained  so  to  hold,  were  this  consideration  vital  and 
the  sole  ground  for  reaching  a  conclusion  in  the  present  case.  Frees 
V.  Ford,  6  N.  Y.  176;  People  v.  Bradner,  107  N.  Y.  1, 13  N,  E.  87; 
.  Foot  V.  Stevens,  17  Wend.  483. 

While  this  consideration  would  of  itself  dispose  of  the  present  con- 
tention adversely  to  the  appellant,  there  are  other  substantial  grounds, 
as  we  view  the  case,  necessitating  a  like  conclusion.  In  the  first 
place,  while  for  a  period  of  years  the  chief  derk  of  the  County  Court  of 
Kings  county  was  appointed  by  the  judges  of  the  County  Court  and  the 
validity  of  such  procedure  was  unquestioned,  the  recent  amendments 
under  which  the  appointments  of  both  the  plaintiff  and  the  defendant 
were  made  confer  upon  or  restore  such  power  of  appointment  to  the 
County  Clerk  himself,  so  that,  in  view  of  the  fact  that  the  county 
clerk  cannot  in  person  act  as  special  deputy  clerk  in  all  of  the  difTer- 
ent  numerous  parts  of  the  Supreme  and  County  Courts  constantly  in 
session  in  a  great  county  like  Kings,  he  still  has  his  appointee  and 
representative  acting  as  clerk  of  the  County  Court,  which  practically 
makes  the  situation  in  the  County  Court  the  same  as  in  the  Supreme 
Court  in  counties  in  which  the  county  clerks  appoint  the  clerks  of  the 
Supreme  Court.  The  act  defining  the  duties  of  the  chief  clerk  of  the 
Coun^  Court  (section  283  of  the  Judiciary  Law),  under  its  latest 
amendment  by  chapter  640  of  the  Laws  of  1911,  provides  that  the 
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diief  derk  shall  have  all  the  powers  and  fulfill  all  the  duties  of  the 
county  derk  of  Kings  county  at  any  sitting  or  term  of  the  County 

Court  with  respect  to  the  business  transacted  thereat,  and  that  such 
chief  clerk  and  his  deputies  and  assistants  shall  perform  such  duties 
as  are  imposed  upon  them  by  law  as  deputies  and  assistants  of  said 
County  Clerk  and  such  otlier  duties  as  tlie  judges  may  from  time  to 
time  impose  upon  them,  not  inconsistent  with  their  duties  as  deputies 
and  assistants  of  the  county  clerk.  These  provisions  confer  upon  the 
chief  clerk  of  the  County  Court  substantially  only  such  duties  as  are 
performed  by  a  special  deputy  clerk  in  the  Supreme  Court.  It  should 
also  be  noted  in  this  connection  that,  while  section  283  of  the  Ju- 
diciary Law,  as  finally  amended  and  above  referred  to,  speaks  of  the 
chief  clerk  of  the  County  Court  and  '*his  said  deputies  and  assistants," 
and  requires  such  deputies  and  assistants  to  perform  such  duties  as 
are  now  imposed  upon  them  by  law  as  deputies  and  assistants  of  said 
county  clerk,  these  deputies  and  assistants,  under  the  amendment  of 
section  195  of  the  Judiciary  Law  (Laws  of  1911,  c.  826),  are  them- 
selves apjjointed  not  by  the  chief  clerk  of  the  court,  but  by  the  county 
clerk,  and  such  appointments  do  not  even  require  the  approval  of 
the  county  judges,  as  was  formerly  the  case.  It  does  not  seem  im- 
portant or  vital  to  the  determination  of  the  question  before  us  to 
analyze  closely  the  proposition  as  to  whether  the  chief  clerk  of  the 
County  Court  is  an  independent  officer  from  the  county  clerk,  or  to 
what  extent  he  is  subordinate  to  the  county  clerk.  He  and  all  of  liis 
assistants  are  appointed  by  the  county  clerk,  and,  while  the  Legisla- 
ture has  fixed  his  term  at  five  years,  he  ma>  be  removed  from  oflke 
by  the  county  clerk  himself  prior  to  the  expiration  of  his  term,  for 
cause,  after  trial,  upon  charges  and  an  opportunity  to  be  heard  and 
to  defend.  Judiciary  Law,  §  282,  as  amended  by  Laws  of  1911,  c 
640. 

[4j  The  further  point,  however,  is  made  that  the  constitutional 
rights  of  the  county  clerk  are  invaded  by  the  fact  that  while  the  county 
clerk  himself,  under  the  state  Constitution,  is  elected  for  two  years 

in  Kings  county,  the  power  given  to  a  given  county  clerk  to  appoint 
the  chief  clerk  of  the  County  Court  for  a  term  of  five  years  enables 
a  given  county  clerk,  as  in  the  present  case,  to  make  an  appuiniment 
which  overlaps  the  entire  period  for  which  the  next  county  clerk  is 
elected.  We  are  unable  to  concur  in  the  validity  of  this  objection  for 
various  reasons.  In  the  first  place,  the  appointment  of  the  chief  derk 
of  the  County  Court  must  now  be  made  by  the  offidal  known  as  the 
comity  clerk,  for  which  i)ower  both  parties  in  the  present  action  con- 
tend. The  duration  of  the  term  of  ai)poitUment  of  the  chief  clerk 
goes  merely  to  the  tenure  of  oftice,  and  not  to  its  character  or  duties. 
There  appears  to  be  no  constitutional  prohibition  against  extending  the 
term  of  office  of  an  appointee  of  a  given  official  beyond  the  term  of 
the  particular  incumbent  of  the  office  making  the  appointment.  Cases 
might  possibly  arise  in  which  such  a  law  nnght  be  unconstitutional,  but 
we  do  not  think  the  present  situation  is  of  that  kind.  The  Constitu- 
tion provides  that  county  clerks  shall  be  chosen  by  the  electors  of  the 
respective  counties,  and  that  all  county  officers  whose  dection  or  ap- 
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pointment  is  not  provided  for  by  the  Constitution  shall  be  elected  by 
the  electors  of  the  respective  counties,  or  appointed  by  such  other 
county  authorities  as  the  Legislature  shall  direct.  Constitution,  art. 
10,  §§  1,  and  2.  As  has  been  shown,  under  the  law  as  it  now  stands, 
the  chief  derk  of  the  County  Court  is  appointed  by  the  countv  clerk, 
who  is  himself  elected  by  tiie  electors  of  the  county,  and  who  can, 
therefore,  "be  given  authority  by  the  Legislature  to  appoint  other 
county  officers,  even  if  we  assume  that  in  providinc;  for  a  chief  clerk 
of  the  County  Court  the  Legislature  created  a  new  office,  which,  how- 
ever, we  do  not  think  can  reasonably  be  maintained.  Even  if  the  ap- 
pointment of  the  chief  clerk  of  the  County  Court  for  a  period  ex- 
ceeding the  term  of  the  county  clerk  making  the  af^intment  should 
be  objectionable  if  this  period  had  been  made  absolute,  such  objec- 
tionable feature  is  probably  eliminated  in  the  present  case  by  the  power 
of  removal,  which  is  given  for  cause,  prior  to  the  expiration  of  the 
app<jintee's  term. 

[5]  The  Legislature  undoubtedly  has  power  to  provide  for  a  fixed 
•  or  even  indeterminate  tenure  of  office  as  to  oflficers  whose -terms  are 

not  fixe  I  1iy  the  Constitution,  and  especially  as  to  subordinates  ap- 
pointed by  other  ofticers.  whether  themselves  elective  or  appointive, 
and  much  of  the  Civil  Service  T.aw  is  based  upon  this  principle.  In 
other  words,  even  constitutional  officers  may  be  restricted  in  their 
power  of  removal  of  their  appointees  or  subordinates  by  legislative 
provision,  without  invading  any  constitutional  right  of  such  official. 

Another  interesting  point  is  to  be  noted.  The  Constitution  does  not 
prescribe  the  duties  of  any  county  clerk  in  any  respect  except  that  it 
provides,  specifically,  that  the  clerks  of  the  several  counties  shall  be 
clerks  of  the  Supreme  Court,  with  such  powers  and  duties  as  siiall 
be  prescribed  by  law.  Constitution,  art,  6,  {  19.  There  is  no  provi- 
sion that  the  county  clerks  shall  be  clerks  of  the  County  Courts,  such 
duties  having  been  conferred  solely  by  statute,  so  far  as  there  is  any 
express  provision  of  law  on  the  subject.  It  is  contended,  however, 
that  as  the  county  clerks  were  clerks  of  the  courts  which  i)receded 
the  County  Courts,  and  tliat  the  County  Courts  are  only  continuations 
of  such  courts,  the  right  of  county  clerks  to  continue  as  clerks  of  the 
County  Courts  is  as  great  or  greater  by  implication  than  is  their  right, 
expressly  given  by  Uie  Constitution,  to  act  as  clerks  of  the  Supreme 
Court. 

[6]  Even  if  the  present  County  Courts  were  but  continuations  of 
prior  courts,  to  which,  as  we  have  already  stated,  we  cannot  assent,  we 
should  hesitate  to  follow  the  logic  of  this  contention,  but  should  rather 
be  disposed  to  hold  that  as  the  present  Constitution  and  several  prior 
Constitutions  have  expressly  provided  that  the  County  Clerks  should 
be  clerks  of  the  Supreme  Court,  and  made  no  reference  to  their  ri^ht^ 
or  duties  as  clerks  of  any  other  court,  it  was  the  intention  of  the 
framers  of  the  Constitution  to  empower  the  Legislature  to  make  pro- 
vision for  all  such  other  clerkslups. 

[?)  We  find,  indeed,  that  practically  from  the  reorganization  of 
the  judicial  system  of  the  state  by  the  Constitution  of  1846,  down  to 
the  present  time,  the  Legislature  and  the  courts  have  given  a  con- 
139  N.Y.S.— 37 
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struction  to  the  constitutional  provision  relating  to  the  county  clerks 

as  the  clerks  even  of  the  Supreme  Court,  recognizing  the  right  of 
the  Legislature  to  provide  for  the  appointment  by  the  courts  them- 
selves of  special  deputy  clerks  and  other  officers  and  attendants  in 
and  upon  courts,  and  such  constant  and  untform  construcdon  of  con- 
stitutional provisions  and  of  legislative  powers  thereunder  has  great 
and  often  controlling  weight  in  the  determination  of  a  constitutional 
question.  People  ex  rel.  Williams  v.  Dayton,  55  N.  Y.  367;  People 
V.  Home  Ins.  Co.,  92  N.  Y.  328;  People  ex  rel.  Lardner  v.  Carson,  10 
Misc.  Rep.  237,  30  N.  Y.  Supp.  817,  affirmed  86  Hun,  617,  35  N.  Y. 
Supp.  1114;  Stuart  v.  Laird,  1  Cranch,  299,  2  L.  Ed.  115.  It  is,  in- 
deed, doubtful  whether  a  clerk  of  the  Supreme  Court,  or  even  of  the 
Ccmnty  Court,  can  properly  be  deemed  a  county  officer,  but  is  not  rath- 
er, essentially,  a  state  officer,  connected  with  the  administration  of 
the  law  of  the  state.  We  do  not  deem  it  necessary,  however,  to  dis- 
pose of  this  particular  proposition  categorically. 

[8]  Under  the  weH-recoenized  power  of  the  Legislature  to  regu- 
late, increase,  or  diminish  uie  duties  of  even  a  locally  elected  officer, 
functions  formerly  performed  by  sheriffs  and  county  clerks  have 
been,  from  time  to  time,  transferred  to  newly  created  officials,  and 
such  legislative  powers,  often  arising  from  the  necessities  of  a  situ- 
ation, have  not  been  questioned.  People  ex  rel.  Met.  St.  R.  Co.  v.  Tax 
Commissioners,  174  N.  Y.  421,  67  N.  E.  69,  63  L,  R.  A.  884,  105 
Am.  St.  Rep.  In  this  way  the  county  clerks  of  New  York  county 
and  Kings  county  have  been  shorn  of  their  powers  and  duties  as  re- 
corders of  deeds,  and  such  functions  transferred  to  newly  created  of- 
ficers, known  as  "Registers  of  Deeds."  Laws  of  1852,  c.  83;  Laws 
of  1856,  c.  190;  People  ex  rel.  Kingsland  v.  Palmer,  52  N.  Y.  83. 

So  the  former  duties  of  county  clerks  as  to  drawing;  juries  have 
in  the  laiger  counties  been  transferred  to  specially  appomted  commis- 
sioners of  jurors,  appointed  otherwise  than  by  the  county  clerks,  and 
in  no  way  subject  to  the  authority  of  such  county  clerks,  and  such 
acts  have  been  held  constitutional.  Laws  1858,  c.  322.  Coming  to 
the  courts  themselves,  a  large  number  of  laws  have  from  time  to  time 
been  passed,  providing  for  the  appointment  of  special  deputy  clerks 
and  other  court  officers  who  attend  upon  courts  by  the  courts  them- 
selves, and  not  by  the  county  clerks,  and  the  validity  of  such  legis- 
lation has  been  generally  recognized,  alike  by  the  Legislature,  the  state 
departments,  locn!  authorities,  and  the  courts.  Fink  v.  Wallach,  109 
App.  Div.  718,  96  N.  Y.  Supp.  543.  It  is  not  likely  that  this  long  con- 
tinued recognition  of  legislative  power  will  be,  or  should  be,  disturbed. 

Finally,  it  is  doubtful  whether  the  defendant  in  the  present  action 
can  be  regarded  as  a  party  aggrieved  by  the  judgment  appealed  from, 
so  as  to  entitle  him  to  appeal  therefrom,  irrespective  of  the  right  or 
lack  of  right  of  the  plaintiff  to  the  office  of  chief  clerk  of  the  County 
Court  of  Kings  county  now  under  consideration.  The  plaintiff  claims 
the  office  by  virtue  of  a  statute  which,  if  valid,  justified  his  appoint- 
ment. The  defendant  was,  however,  appointed  to  the  office  before  the 
expiration  of  the  term  of  plaintiff,  and  the  plaintiff  was  ou':tcd  from 
the  office  before  the  expiration  of  his  term.  If  the  defendant's  con* 


Sup.  Ct.) 


OASBT  y.  AUBUBN  XSLEFHONS  00. 


679 


tention  that  the  statute  under  which  plaintiff  was  appointed  was  rni-' 
constitutional,  he  places  himself  in  the  predicament  ox  claiming  to  hold 

the  office  without  warrant  of  any  statute  whatsoever,  as  in  such  case 
there  would  appear  to  be  no  warrant  for  defendant's  appointment. 

[9]  In  an  action  to  test  the  title  to  a  given  office,  it  appears  to  be 
the  law  and  practice  that  it  is  incumbent  upon  the  party  whose  title 
to  office  is  attacked  to  show  hy  what  right  and  authority  he  assumes  to 
hold  the  office  and  to  exercise  its  functions,  and  this  the  defendant 
does  not  appear  to  have  attempted  in  the  present  case.  People  ex  rel. 
Bush  V.  Thornton,  25  Hun,  456;  People  ex  rel.  Judson  v.  Thaclier, 
55  N.  Y.  525,  14  Am.  Rep.  312;  Vincent  v.  County  of  Nassau,  45 
Misc.  Rep.  247,  92  N.  Y.  Supp.  32,  affirmed  110  App.  Div.  730,  96 
N.  Y.  Supp.  446. 

In  view  of  the  importance  of  the  questions  involved  on  this  appeal, 
however,  we  have  not  deemed  it  advisable  to  rest  our  decision  upon 
this  technical  foundation,  but  have  considered  the  controversy  in  its 
larger  aspects  and  on  the  merits,  and  have  come  to  the  conclusion 
that  the  judgment  appealed  from  must  he  affirmed.  All  concur. 


C3ASET     AUBUBN  TELEPHONE  CO. 

(Supreme  Court,  Appellate  Divliioii,  Fourth  Department  January  8^  1813.) 

I.  Death  (5  30*) — AcmoN — ^Limitation. 

Action  by  one's  representative  for  his  death  from  negligent  Injury  Is 
barred,  be  having  died  after  tlie  three  years  in  which  he  could  have  sued 
for  Vn»  Injury,  wtthont  baring  tued  tlienfor  wltbln  eacii  tlma 

[Ed.  Note.— Fer  oUmt  eaieo*  Me  Deatli,  Oant  Dig.  H  M»  BB$  Dee.  Dig. 

2i  LnnTATioN  of  Actions  (5  195*) — Evidence — Presumptions — ^Deattt 

It  will,  in  an  action  for  death  of  one  from  an  injury  that  he  received 
more  than  three  years  t>efore  his  deaOi,  be  mresmned  that  within  tbe 
three  yenrs  nfter  the  injury  he  commenced  no  action  therefor,  which  Is 
still  pending,  with  the  result  of  keeping  alive  the  cause  of  action  for 
deatb. 

[Ed.  Note.— For  other  cases,  see  Limitation  ot  Aetloii%  Oent  Dig.  H 
m-716;  Dee.  Dig.  1 185.*] 

g.  Release  (|  20*) — Effect— Joint  Wbowodoers. 

A  release  of  one  Joint  tort-feasor,  unless  expressly  reserving  the  right 
to  pnnnie  the  otben,  releaaei  tbem. 

[Ed.  Xote.-rSVir  other  caaee»  aee  Beleaseb  Oant  Dig.  H  6^10;  Dec. 
Dig.  1 2B.*1 

4*  Hblease  (8  29*) — Effect — Joint  Wrono doers — Estoppel. 

As  regards  the  rule  tliat  release  of  one  Joint  tort-feasor  will  release  the 
others,  It  Is  Immaterial  that  one  claimed  by  tli»  Injured  person  to  be 
liable,  and  who  wns  releusod  by  him  for  a  coiisidriatlon,  was  in  fact 
not  liable ;  the  party  releasing  thereby  being  estoj,)ped  to  claim  such  non- 
liability. 

(Bd.  Note^-Vor  other  eases,  see  Release,  Gent  Dig.  H  6#-T0;  Dee:« 
Dig,  i  29.*3  
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5.  Appeal  and  Error  (§  854*) — Affibkance— Effect. 

UeasoQS,  othbr  than  tbo.se  stated  by  the  trial  court  in  the  opinion  on 
decision  of  a  motion,  exist  in;;  for  aflirmance  of  the  order  thereon,  its 
altirmuuce  ia  not  ueces^uirily  an  ailoytion  of  such  reasons. 

tBd.  Note.— For  other  cases,  see  Appeal  and  Enor,  Oent  Dlc^  Sl  8M8, 
8404.  8406-8480;  Dec  Die  1 85i.«] 

Action  by  James  A.  Casey,  as  administrator,  etc.,  of  Mary  E.  Ram* 
sey,  deceased,  against  the  Attburn  Telephone  Company.  Defendant 
moves  for  a  new  trial  on  a  case  containing  exceptions  ordered  to  be 
heard  at  the  Appellate  Division  in  the  first  instance,  after  a  verdict  for 
plaintiff  at  the  Cayuga  County  Trial  Term.  Motion  granted,  and 
judgment  directed  for  defendant 

See,  also,  148  App.  Div.  900,  132  N.  Y.  Supp.  1123. 

Argued  before  McLENNAN,  P.  J.,  and  KRUSE.  ROBSON, 
FOOTE,  and  LAMBERT,  JJ. 

Frank  S.  Coburn,  of  Auburn  (Robert  J.  Burritt,  of  Auburn,  on  the 

brief),  for  plainlifT. 
£.  C.  Aiken,  of  Auburn,  for  defendant 

ROBSON,  J.  [1,2]  Plaintiff's  action,  in  which  he  has  obtained  a 
verdict  against  defendant,  was  based  upon  the  allegation  that  his  in- 
testate came  to  her  death  by  reason  of  an  injury  received  because  of 
a  fall  on  a  defective  sidewalk  in  the  city  of  Auburn,  for  the  defective 
condition  of  which  defendant  was  responsible.  Intestate's  injury, 
which,  as  the  jury  has  found,  caused  her  death,  was  received  in  April, 
1907.  She  died  about  three  years  and  ten  months  later.  Defendant 
by  its  answer  pleaded  as  a  separate  defense  that  plaintiff's  cause  of 
action  had  not  accrued  within  three  years  of  his  intestate's  death, 
that  at  the  time  of  her  death  defendant  was  not  liable  to  any  action 
in  her  favor  for  the  acts  stated  in  the  complaint,  and  further  pleaded 
the  statute  of  limitations  as  a  bar  to  plaintiff's  action.  Though  plain- 
tiff alleged  in  his  reply  to  defendant's  answer  that  his  intestate  within 
three  years  after  she  was  injured  began  an  action  against  this  defend- 
•  ant  to  recover  damages  therefor,  which  action  was  still  undetermined 
at  the  date  of  her  death,  no  proof  establishing  this  fact  was  offered 
on  the  trial.  At  the  close  of  plaintiff's  case,  defendant's  counsel  moved 
for  a  nonsuit,  and  at  the  close  of  all  the  evidence  again  moved  for  a 
directed  verdict  upon  the  separate  ground,  among  others: 

"That  ttie  action  is  l)arml  hy  the  statute  of  limitations;  that  three  jeais 

from  the  (into  of  the  nccident  had  expired  !>ofore  the  death  of  Mary  E.  Ram- 
.sey,  uud  no  cause  of  action  survived  her  death,  or  vested  in  her  representa* 
tlvee.*' 

Each  motion  was  denied,  and  defendant's  counsel  duly  excepted. 
This  court  has  held  in  Kelliher,  as  Adm'x,  etc.,  v.  New  York  Central 
&  Hudson  River  Railroad  Co.,  138  N.  Y.  Supp.  894  (not  yet  officially 
reported),  that,  if  a  person  having  a  claim  for  damages  for  injury  due 

to  another's  negligence  had  during  his  life  i)ermitte(l  the  statute  to  be- 
come a  bar  to  his  claim,  no  cause  of  action  for  his  death,  though  due  to 
that  injury,  would  survive,  or  accrue  to  his  representative.  PlaintifTs 

*For  otber  cas««  aee  lune  topic  ft  |  nvmbsr  in  Dec.  A  Am.  Digt.  1907  to  date,  ft  R«p'r  Iad«M* 
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intestate  having  survived  the  injury  for  more  than  three  years,  her 
cause  of  action  was  for  that  reason  presumptively  barred  by  the  stat- 
ute at  the  time  of  her  death.  It  was  therefore  necessary  for  the 
plaintiff,  in  order  to  avoid  the  effect  of  that  presumption,  to  show 
that  the  statute  was  in  fact  not  a  defense  available  to  the  defendant 
at  the  date  of  the  death  of  his  intestate.  This,  as  I  have  said,  he 
failed  to  do.  The  motion  for  a  nonsuit  should  therefore  have  been 
granted  for  that  reason. 

[3,4]  It  was  shown  on  the  trial  that,  after  intestate  was  injured, 
she  began  an  action  against  the  city  of  Auburn  to  recover  the  damages 
she  cLaimed  to  have  sustained  by  reason  of  her  injury,  which  she  al- 
leged  was  due  to  the  negligence  of  the  city.  The  dty  interposed  an 
answer,  and  while  the  action  was  still  at  issue  she  made  with  the 
city  a  settlement  of  her  cause  of  action  a^^ainst  it  for  the  sum  of  $100, 
and  in  consideration  thereof  gave  to  it  a  general  release  and.discharge, 
under  seal,  and  without  reservation  of  any  kind,  fully  covering  any 
and  all  daims  or  demands  against  it,  which  she  then,  or  at  any  time 
prior  thereto,  had,  or  mij^ht  have  had,  howsoever  the  same  might  have 
arisen  or  accrued.  This  release  it  is  conceded  operated  to  dischnrcre 
the  city  from  all  further  liability  by  reason  of  the  cause  of  action  al- 
leged m  her  complaint ;  and  would  equally  be  a  bar  to  any  claim  de- 
pendent upon  that  injury,  or  her  death  resulting  therefrom,  which  could 
be  made  after  her  death  by  her  personal  representative.  ''Where  die 
release  contains  no  reservation,  it  operates  to  discharge  all  the  joint 
tort-feasors ;  but,  where  the  instrument  expressly  re^^ervc?  the  right 
to  pursue  the  others  it  is  not  technically  a  release,  but  a  covenant  not 
to  sue,  and  they  are  not  discharged."  Gilbert,  as  Recr.,  etc.,  v.  Finch 
et  al.,  173  N.  Y.  455-466,  66  N.  E.  133,  61  L.  R.  A.  807,  93  Am.  St. 
Rep.  623.  As  has  been  stated,  the  release  in  this  case  contained  no  res- 
ervation whatever.  Its  effect,  therefore,  was  to  discharge,  not  only 
the  city,  hut  all  tort-feasors  liable  for  the  same  injury  or  tort,  for 
there  was  but  one  tort,  or  injury,  and  the  person  injured  can  have  but 
one  satisfaction.  This  prniciple  is  tersely  stated  by  Miller,  J.,  in  Love- 
joy  V.  Murray.  3  Wall.  (70  U.  S.)  1.  17,  18  L.  Ed.  129,  as  follows: 

"But  when  tbe  plaintiff  has  accepted  satisfaction  In  fall  for  the  Injary 

done  hiin.  from  whatever  sonree  it  may  come,  he  Is  so  far  affected  In  equity 
and  good  conscience  that  tbe  law  will  not  permit  him  to  recover  again  for 
the  same  damaie.  But  It  Is  not  eaqr  to  see  bow  be  la  so  affected,  until  be 
baa  received  fan  satisfaction,  or  tbat  wblcb  tbe  law  consldoa  as  sndL** 

The  learned  trial  justice  in  submitting  this  case  to  the  jury  charged, 
in  effect,  that  the  discharge  given  by  plaintiff's  intestate  to  the  city 
would  operate  as  a  satisfaction  of  her  claim  and  release  all  other  per- 
sons who  were  liable  to  respond  in  damages  for  that  injury,  {provided 
the  jury  should  also  hnd  that  the  city  was  in  fact  liable  for  the  injury 
as  a  tort-feasor;  but  also  instructed  the  jury  that,  in  the  event  they 
should  find  there  was  no  liability  of  the  city  to  respond  to  plaintiff's 
intestate  in  damages  for  the  injury,  then  the  release  did  not  operate 
to  discharge  the  pcr<:on  who  was  iti  fact  liable  therefor.  The  correct- 
ness of  this  instruction  i<  ])r(  scntcd  by  proper  cxcrptions.  It  is  true 
that  the  law  as  charged  by  the  court  is  not  without  some  support  in 
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adjudicated  cases.  In  Hirschfield  v.  Alsberg»  47  Misc.  Rep.  141,  93  N. 
Y.  Supp.  617,  it  is  so  stated.  But  the  case  which  the  court  cites  in 
support  of  that  principle  (Atlantic  Dock  Co.  v.  Mayor,  etc..  of  the 
City  of  New  York,  53  N.  Y.  64)  does  not  seem  to  be  a  controlling  au- 
thority for  the  proposition.  In  the  latter  case  the  ^ect  of  the  decision 
seems  to  be  that  where  the  tort,  or  injury,  is  not  single,  but  separable, 
so  that  each  tort-feasor  is  h'able  not  for  the  whole  injury,  but  for  sep- 
arate injuries,  then  payment  to  the  injured  person  of  the  whole  dam- 
ages by  one  liable  only  for  a  distinct  part  thereof  will  not  extinguish 
the  liability  of  the  other  tort-feasor  for  his  part  of  the  damages  so 
as  to  prevent  the  former,  to  whom  the  party  mjured  has  assigned  his 
claim,  from  reoo¥erin|[  of  the  latter  the  amount  of  damages  for  which 
the  latter  was  otherwise  separately  liable  to  the  party  injured.  The 
court  says: 

"The  defendants*  position  Is  this,  then:  That  a  good  cause  of  action 
against  them  upon  their  conceded  liability  to  the  plaintiff  Is  lost  or  is  taken 
away  by  a  wrong  done  to  another  not  In  any  way  connected  with  the  de- 
fendants In  the  transaction.  This  cannot  be  10.  A  wrong  done  to  one  will 
not  extinguish  a  right  against  another.'* 

The  clear  weight  of  argument  and  authority  seems,  on  the  other 
hand,  to  establish  that  a  release  of  one  liable  for  an  injury  or  tort 
releases  all,  who  are  also  liable  Uierefor,  even  though  the  one  released 
was  not  in  fact  liable.  This  is  so  because  as  was  said  in  Hubbard 
V.  St.  Louis  &  M.  R.  R.  Ca,  173  Mo.  249,256,  72  S.  W.  1073,  1074: 

"It  does  not  He  In  the  mouth  of  such  a  plaintiff  to  say  he  had  no  cause 
of  action  against  the  one  who  paid  Mm  for  his  injuries,  for  the  law  pre* 
somes  tbat  tbe  one  who  paid  eonunltted  tbe  trespass  and  occasioned  tlie 
whole  InJniT'** 

The  same  principle  is  thtts  expressed  in  BroWn  v.  Gty  of  Cambridget 
85  Mass.  (3  AUen)  474,  476: 

*'It  is  an  ancient  doctrine  tbat  a  release  to  one  joint  trespasser  or  a 
satUfaction  from  him  diectiargeB  tbe  wbole.  Tbe  same  doctrine  applies  to 
all  joint  torts  and  to  torts  for  which  the  Injured  party  has  an  election  to 
sue  one  or  more  parties  severally.  Where  for  example  a  master  is  liable 
for  the  tort  of  bis  servant*  a  satisfaction  from  one  discharges  both,  though 
they  cannot  be  sued  Jointly.  If  It  were  not  so,  a  party  bavin?  a  dalm 
against  several  persons  on  account  of  a  single  tort  might  sue  one  and  set- 
tle tbe  suit,  receiving  damages.  He  might  then  sue  another  and  settle  in 
the  same  way,  and  repeat  the  proceeding  as  to  all  bat  one,  and  thai  sne 
him  and  recover  the  whole  damntre  as  if  nothing  had  been  paid  by  the  oth- 
ers. A  door  would  thus  be  opened  for  a  class  of  speculations  that  do  not 
deserve  enconragement  The  rule  of  law  which  makes  one  satisfaction 
or  release  a  bar  to  further  claims  for  the  same  tort  is  founded  In  good 
reason.  Tbe  plaintiff  is  estopped  to  say  that  be  bad  no  claim  against  tbe 
waterworks  for  the  tort,  but  compelled  them  to  buy  their  peace  by  the  set- 
tlement of  a  claim  that  was  groundless,  and  therefore  malicious,  for  this 
woold  be  an  allegation  of  bis  own  wrongful  act.  He  is  to  be  regarded  as 
having  proseeoted  his  claim  against  them  in  good  fSlth,  and  they  admitted 
Its  validity  so  far  as  to  compromise  it." 

Among  the  cases  in  which  this  rule  of  law  has  been  applied,  see 

Lcddy  V.  Barney,  139  Mass.  394,  2  N.  E.  107;  Miller  v.  Beck  &  Co., 
108  Iowa,  575,  79  N.  W.  344:  Tompkins  v.  Clay  Street  R.  R,  Co.,  66 
Cal.  163,  4  Pac.  1165;  Seither  v.  Philadelphia  Traction  Co.,  125  Pa. 
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397. 17  Atl.  338,  4  L.  R.  A.  54,  11  Am.  St  Rep.  905.  It  follows  that 
the  release  given  by  plaintiff's  intestate  to  the  city  of  Auburn  was  a 

bar  to  plaintiff's  action  against  this  defendant. 

[5]  Plaintiff's  counsel,  however,  urges  that  this  question  has  al- 
ready been  decided  by  this  court  in  favor  of  plaintiff  in  this  same 
action.  The  case  was  before  this  court  on  a  prior  appeal  from,  an 
order  deoyiag  defendant's  motion  for  judgment  on  ^e  pleadings. 
The  release  in  question  was  pleaded  by  defendant  as  a  defense  to 
plaintiff's  cause  of  action.  Plaintiff's  reply  to  the  answer  referred 
to  this  release;  but  the  allegations  therein  could  not  properly  be  taken 
as  an  admission  of  the  execuuou  and  delivery  of  the  release  under 
circumstances  warranting  the  conclusive  inference  that  it  was  as  to 
this  defendant  a  bar  to  plaintiff's  action.  Other  grounds  existing  for 
the  affinnance  of  the  order  its  affirmance  is  not  necessarily  to  be  con- 
sidered an  adoption  by  this  court  of  the  reasons  stated  by  the  trial 
court  in  its  opinion  on  decision  of  the  motion.  Uvalde  Asphalt  Paving 
Co.  V.  City  of  New  York,  149  App.  Div.  491,  134  N.  Y.  Supp.  50; 
Kelliher,  as  Adm'x,  v.  New  York  Central  &  Hudson  River  Railroad 
Co.,  supra. 

In  view  of  the  fact  that  the  defendant's  motion  to  set  aside  the  ver- 
dict must  for  the  reasons  above  stated  be  granted  and  judgment  di- 
rected for  defendant,  it  is  deemed  umiecessary  to  consider  the  other 
exceptions  presented  by  the  record. 

Defendant's  exceptions  sustained,  order  denying  motion  for  the  di- 
rection of  a  verdict  in  defendants  favor  reversed,  with  costs,  and 
judgment  directed  for  the  defendant  with  costs,  AU  concur* 


(79  Iftoc  Bep.  88.) 

STEWART  V.  GILLETT. 
(Supreme  Court,  Equity  Term,  Allegany  County.   Jannary,  1913.) 

1.  VSNDOB  AND  PUBCHAfiEB  (}  16*)— CONXBAGT  TO  (JOIIV£Y — ^ACCEPTED  OFFEB. 

Where  a  written  offer  to  sell  land  was  aeoepted  and  performance 
tendered  by  the  purchaser  before  its  withdrawal,  the  aeoepted  offer  he- 
came  a  contract  binding  on  the  vendor. 

[Ed-  Note.— For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  §§ 
17,  20;  Dea  Die  1 

2.  Ykkdob  ahd  Pdiokasbb  (I  82*)— OontBAOT  to  Cohvr  Lahd— BzHimro 

EmoT. 

A  vendor  was  not  relieved  from  his  contract  to  convey  land  by  a 
subsequent  npr(?enient  as  to  the  manner  In  which  the  oblltiatlons  of  each 
party  should  bo  i>erformc<l.  or  by  the  fact  that  the  purchaser  made  an 
unaccepted  compromise  proposaL 

[Ed.  Note.— For  other  casee^  see  Yeiidor  and  Porehaaer,  Gent  Dig.  H 
138,  139;  Dec.  Dig.  §  82.*] 

&  Vendob  and  Pubohaseb  (i  175*)--CoifTaACT  to  Oohvxy  Dowbb— Dam* 

AGES  FOB  Breach. 

Where  a  vendor  fails  in  his  agreement  to  deliver  a  deed  executed  by 
his  wife,  the  purchaser  may  retain  out  of  the  purchase  money  the 
present  value  of  the  wife's  inchoate  right  of  dower  in  the  laud. 

[Ed.  Note.— For  other  cases^  see  Vendor  and  Fozcbaser,  Omt  Dig.  ff 
860^;  Dec  Dig,  j  176.*]  

•VM  ethsr  «•■«  MS  same  topio  a  I  Hvaam  la  Dm.  a  AflB.  Dlfi.  Ifn  to  tfsMi,  St  ^ 
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4.  Vendor  a^d  PuBcnxsER  (j;  174*)— BBB40B  BT  VkiniOB— DtAVAen  TO  Pub- 

CUASER— RlQUT  TO  RSCOVEB. 

Where  the  Tendor.  while  In  deftndt  under  hte  agreemant  to  eonvej, 

took  down  nnd  roinovcd  a  buildlnj;  from  the  premises,  the  puNllftStf  WB8 
entitled  to  retain  Its  value  out  of  the  lunchi'se  mou'^v. 

[Ed.  Note. — ^For  other  cjises,  see  Vendor  and  Purchaser,  Cent  Dig.  {{ 
8jS8,  369;  Dec.  Dig.  |  174.*] 

&  Vkndob  AivD  PuBCBAflSB  (|  196*>— Bbbaob  ov  Oohtraot  to  ConvBT— lOA- 

BILtTT  VOB  TaXSB. 

Where  a  rendor  while  In  deCanlt  of  his  ohlffnitton  to  perform  his  con- 
tract to  convey  received  tlie  profits  from  the  hind,  he,  and  DOt  Cbe  pur> 
chaser,  was  chargcafjle  with  the  taxes  for  such  period. 

[Ed.  Note.— For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  §j 
408HUi2;  Dec.  Dig.  |  198.*] 

6^  VCNDOB  AND  POBCSASBB  (i  174*)— BBBAOH  OF  OONTBACT  TO  CORVST— RlOaT 

TO  Damages. 

Where  a  vendor,  while  In  default  of  his  obligation  to  perform  his  coo- 
tract  to  convey,  retained  possession,  and  the  purchaser  was  deprived  of 
the  use  of  the  purchase  money  by  reason  of  It  being  deposited  in  a  bank 
pursuant  to  their  agreement  until  the  vendor  should  perform,  the  pur- 
chaser was  entitled  to  an  allowanoe  on  the  purehaae  price  for  the  amount 
of  his  damages. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  §{ 
858,  3S0;  Dec  Dig.  |  174.*] 

7.  vkm>ok  and  Pubchaseb  (i  174*)— Bbbaob  or  Cohtbaot  to  Ooimcr — 

Mkasuhe  of  Damaokr. 

The  measure  of  damages  in  surh  case  for  the  purchaser's  being  de- 
prived of  the  use  of  the  premises  was  the  Interest  on  the  pnrdiaae  m<m> 
ey  flrom  the  time  thnt  it  was  placed  at  the  vendor's  disposal. 

[Ed.  Note. — For  other  eases,  see  Vendor  and  Purchaser,  Cent  Dig.  H 
858,  389;  Dec.  Dig.  f  174.*] 

Action  by  Allan  B.  Stewart  against  Dwight  D.  Gillett  to  compel 
specific  performance  of  a  contract  for  sale  of  real  estate.  Judgment 
for  plaintiff. 

G.  \Vl  Harding,  of  Hume,  and  Elba  Reynolds«  of  Behnont,  for  plain- 
tiff. 

D.  D.  Dickson,  of  Angelica,  for  defendant 

BROWN,  J.  On  the  15th  day  of  Jul:^,  1910,  the  plaintiff  and  de- 
fendant entered  into  an  agreement  in  writing,  whereby  the  defendant 

gave  to  the  plaintiff  an  option  to  purchase  from  the  defendant  certain 

real  estate  situate  in  the  town  of  Hume,  Allegany  county,  N.  Y. ; 
the  plaintiff  having  60  days  in  which  to  accept  the  option.  In  the  event 
llie  plaintiff  should  accept  said  option,  he  was  to  pay  to  the  defendant 
the  sum  of  $2,600  as  the  purchase  price,  and,  upon  receiving  such  pay- 
ment, the  defendant  was  to  execute  and  deliver  to  the  plaintiff  a  good 
and  sufficient  full  covenant  deed  of  such  real  estate.  On  September 
9,  1910,  the  plaintiff  went  to  the  defendant's  residence  with  a  notary 
public  and  a  deed  as  described  in  the  option  agreement,  stating  to  the 
defendant  that  they  had  come  to  close  the  transaction,  and  had  brought 
the  notary  along  to  acknowledge  the  deed.  The  deed  was  produced, 
the  plaintiff  again  stating  to  defendant  and  defendant's  wife  that  he 
had  come  to  get  the  matter  closed  up,  get  the  deed  signed,  and  the 

•War  o«h«r  oum  SMMtM  tople  4  f  mniaaa  In  Dte.  A  Am.  Digs.  INT  to  dst*.  tt  IU9*r  Indraw 
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plaintiff  asked  the  defendant's  wife  to  sign  it,  the  wife  stating  that 
she  did  not  care  to  do  it.  The  defendant  claims  that  the  plaintiff 
agreed  to  accept  the  deed  without  the  signature  of  his  wife,  and  he 
states  that  he  thereupon  si,f,aic(l  the  deed,  acknowledged  its  execution 
before  the  notary,  who  thereupon  signed  tiie  acknowledgment.  The 
plaintiff  and  the  notary  claim  tiiat  the  defendant  signed  Uie  deed  and 
acknowledged  its  execution  before  the  defendant's  wife  was  asked  to 
sign,  and  before  her  refusal.  There  is  some  discrepancy  as  to  the 
narrative  of  facts  occurring  after  defendant  signed  and  acknowledged 
the  deed.  The  defendant  testified  that  he  refused  to  deliver  the  deed 
to  the  plaintiff  without  being  paid  the  purchase  price.  The  plaintiff 
testified  diat  he  told  defendant  that  he  had  the  purchase  money  in  the 
shape  of  drafts,  and  would  meet  the  defendant  at  the  State  Bank  of 
Fillmore  that  afternoon,  pay  the  purchase  price,  and  take  the  deed, 
provided  it  was  executed  by  defendant's  wife;  that  the  defendant 
agreed  to  have  his  wife  with  him  at  the  bank.  The  plaintift  and  the 
defendant  did  meet  at  the  bank  at  the  appointed  time.  The  defendant's 
wife  refusing  to  join  with  her  husband  in  the  execution  of  the  deed,  it 
was  agreed  by  the  plaintiff  and  the  defendant  that  the  purchase  price 
of  $2,600  should  be  deposited  witli  the  cashier  of  the  bank  for  the  de- 
fendant, and  that  the  money  would  be  paid  to  the  defendant  upon  the 
defendant's  delivering  to  the  cashier  for  the  plaintiff  a  deed  signed  by 
himself  and  wife,  approved  by  the  notary.  The  plaintiff  did  so  deposit 
such  money.  The  defendant  has  never  furnished  sudi  conveyance. 
The  money  has  since  remained  on  such  deposit  for  defendant.  The 
plaintiff  brinc^s  this  action  for  specific  performance  and  damages  for 
defendant's  default.  • 

[1]  The  defendant  says  that,  the  option  being  a  imilateral  agree- 
ment  with  no  obligation  on  the  part  of  the  plaintiff,  it  cannot  be  specif- 
ically enforced  by  a  court  of  equity,  citing  Levin  v.  Dietz.  194  N.  Y. 
376,  87  N.  E.  454,  20  L.  R.  A.  (X.  S.)  251.  It  is  not  believed  that  such 
authority  relieves  the  defendant  herein.  In  that  case  the  giver  of  the 
option  by  failure  to  appear  at  time  for  performance  virtually  with- 
drew his  offer  before  acceptance.  In  that  case  there  was  no  accept- 
ance before  withdrawal  of  the  offer  to  sell.  The  offer  to  sell  being 
given  by  that  defendant  without  any  consideration,  he  was  at  liberty 
to  withdraw  the  same  at  any  time  before  acceptance.  That  case  is  not 
authority  for  the  proposition  that  if  tlie  defendant  therein  had  not 
withdrawn  his  offer,  and  the  plaintiff  had  accepted  the  same,  tendered 
the  purchase  price  and  demanded  a  deed,  that  the  contract  would  not 
have  become  a  mutual  one  and  enforceable  in  equity.  It  is  elementary 
that  an  offer  or  option  made  without  any  consideration  to  uphold  it 
may  be  withdrawn  at  any  time  before  acceptance.  It  is  also  elemen- 
tary that  an  offer  duly  accepted  while  the  offer  is  in  force  constitutes 
a  contract  It  is  then  that  the  minds  of  the  parties  meet,  and  there 
springs  into  existence  a  mutuality  of  obligations  that  completes  the 
contract.  This  mutuality  of  obligations  constitutes  the  consideration 
essential  to  establish  a  valid  contract,  and  has  always  been  held  to  be 
enforceable  in  equity.  The  Court  of  Appeals  in  Levin  v.  Dietz,  su- 
pra, expressly  refused  specific  performance  upon  the  ground  that 
there  was  no  agreement  by  the  vendees  to  buy.   There  was  no  ac> 
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cq>tance  by  the  vendees  of  the  promise  of  the  vendor  except  such  as 
was  involved  in  their  offer  to  perform  at  a  time  when  he  had  with- 
drawn from  lus  promise,  and  that  there  was  no  mutuality  of  obliga- 

tions. 

[2j  It  cannot  be  claimed  from  the  transaction  on  the  9th  day  of 
September,  1910,  that  the  defendant  Gillett  withdrew  his  offer  to  sell 
at  any  time.  The  finding  must  be  that  the  offer  to  sell  remained  in 
full  force ;  that  the  plaintiff  accepted  the  same,  became  bound  to  pur- 
chase. The  conversation  and  acts  of  the  parties  constitute  a  perform- 
ance by  the  plaintiff  of  all  that  he  was  required  to  do  to  cast  upon 
the  defendant  the  burden  of  making  the  conveyance.  The  fact  that 
plaintiff  accepted  the  defendant's  offer  while  it  was  in  force  completed 
the  contract.  There  then  existed  an  obligation  on  the  part  of  the  de- 
fendant to  sell  and  convey  by  a  good  and  sufficient  full  covenant  war- 
ranty deed,  and  an  obligation  on  the  part  of  the  plaintiff  to  pay  the  sum 
of  $2,600.  The  conversations  and  agreement  as  to  the  way  and  man- 
ner in  which  these  obligations  should  be  performed  did  not  impair, 
change,  or  modify  the  mutual  obligations.  The  plaintiff  was  entitled 
to  a  conveyance  m  which  the  defendant's  wife  should  join  as  grantor, 
and  the  arrangement  relative  to  the  deposit  of  the  money  for  the  de- 
fendant when  he  should  furnish  the  deed  he  had  agreed  to  deliver 
did  not  relieve  defendant  from  his  obligation.  The  fact  that  the  plain- 
tiff in  October,  1911,  proposed  to  settle  the  controversy  by  taking  ad« 
vantage  of  another  form  of  the  proposition  as  containml  in  the  option 
agreement  and  pay  $2,200,  permitting  the  defendant  to  reserve  the 
building  on  the  premises  in  dispute,  which  was  not  acceptable  to  the 
defendant,  in  no  way  changed  the  relations  of  the  parties,  nor  inter- 
fered with  their  rights.  The  only  step  taken  by  the  defendant  to  com- 
ply with  his  obligation  being  in  March,  1911,  to  request  an  attorney 
to  prepare  a  deed,  which  was  never  executed,  the  defendant  must  be 
held  to  be  in  default,  and  the  plaintiff  to  be  entitled  to  the  relief  of 
having  the  contract  fully  performed. 

[3.]  The  plaintiff  is  entitled  to  a  decree  that  the  defendant  within 
10  days  after  entry  of  judgment  herein  deliver  to  the  cashier  of  the 
State  Bank  of  Fillmore  a  good  and  sufficient  full  covenant  deed,  con- 
veying the  premises  described  in  the  complaint  to  the  plaintiff.  The 
defendant  is  67  >  cars  of  age,  his  wife  47.  The  present  value  of  her 
inchoate  right  of  dower  is  $220.74,  and,  in  the  event  that  the  defendant 
fails  to  deliver  such  deed  executed  by  his  wife,  the  sum  of  $220.74 
must  be  deducted  from  the  moneys  on  deposit  in  said  bank,  and  that 
amount  repaid  to  the  plaintiff  by  such  cashier. 

[4]  The  building  upon  the  premises,  owing  to  natural  causes,  was 
in  a  dilapidated  condition  in  September,  1910.  To  preserve  it  from 
falling  the  defendant  took  down  a  portion  of  it,  piled  a  part  of  the 
lumber  upon  the  premises,  and  removed  a  quantity  of  tlie  value  of 
$75.  The  plaintiff  is  eniiilcd  to  retain  and  to  be  paid  out  of  the  mon- 
eys deposited  this  sum  of  $75. 

[i]  The  defendant  has  had  the  use  and  occupation  of  the  premises 
since  September  9,  1910.  and  has  received  the  rents,  issues,  and^profits 
therefrom.   The  taxes  levied  and  assessed  against  said  premises  up 
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to  the  delivery  of  the  conveyance  hereinbefore  provided  for  must  be 

paid  by  the  defendant. 

[8,  7]  The  plaintiff  has  been  denied  the  use  and  occupation  of  the 
premises  since  September  9,  1910.  He  also  has  been  denied  the  use  of 
the  purchase  moneys  deposited  in  the  State  Bank  of  Fillmore  for  the 
defendant's  benefit  His  damage  for  being  deprived  of  the  use  and 
occupation  of  the  premises  can  best  be  ascertained  by  allowing  him 
interest  on  the  purchase  price  from  the  time  he  placed  it  at  the  dis- 
posal of  the  defendant.  It  would  be  unfair  to  deprive  plaintiff  of  tlie 
use  of  both  the  purchased  premises  and  the  purchase  moneys.  It  it 
but  just  and  fair  for  defendant  to  reimburse  the  plaintiff  for  the  dam- 
age occasioned  by  failure  to  convey  as  he  had  agreed.  Such  damage 
under  the  circumstances  is  the  interest  on  $2,600  for  two  years,  four 
months,  and  twelve  days — the  sum  of  $369.20.  Such  sum  must  be  de- 
ducted from  the  moneys  deposited,  and  returned  to  plaintiff. 

Let  findings  in  accordance  with  the  foregoing  memorandum  be  pre- 
pared. The  plaintifif  is  awarded  Ms  costs  and  disbursements. 


CROWE  V.  LIQUID  CARBONIC  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department    December  30.  1912.) 

1.  {Sales  481*)— Conditional  Sales — Uetakino  and  Sale — Liability  of 
Seller. 

Under  Personal  I'roporty  Law  Cl-ia^s  1900,  c.  45  [Consol.  Laws  1000. 
c  41])  {  65,  providing  that  where  property  Is  retaken  by  the  seller  under 
a  contract  of  conditional  sale,  and  Is  not  sold  by  bim  at  pnbllc  anctloii 
within  30  days  after  the  30  days  he  is  required  to  retain  possession,  he 
is  liable  for  the  return  of  payments  made  by  the  buyer,  a  seller  who  took 
control  of  a  aoda  fMUktain  under  a  contract  of  conditional  sale,  and 
rmted  same  and  approprinfed  the  rent  without  crediting  it  on  tho  con- 
tract, became  liable  to  repay  the  installments  paid  by  the  buyer,  though 
the  contract  purported  to  waive  the  statutory  provision ;  an  executory 
contract  walrlng  such  statutory  proTlsion  being  contrary  to  public  poUcy, 
and  void. 

[Ed.  Note.— For  other  eases,  see  Sake,  Gent  Dig.  If  1448-14B6;  Dec. 
Dig.  i  481.*] 

%  Appeal  and  Error      1175*) — Reversal — Renderino  Final  Judgment. 

Where,  on  api>eal  from  a  judgment  against  plaintiff  in  an  action  to 
recover  payments  made,  plaintiff  is  btiUl  entitled  to  recover  the  pay- 
ment.s,  and  the  findings  of  f.ict  show,  without  di-spute,  the  amount  of 
the  payments,  the  judgment  will  be  reversed  and  final  judgment  rendered 
without  new  trial,  under  authority  of  Code  Civ.  Proc.  §  1317,  as  amend* 
ed  by  Laws  1012.  c.  :?so,  anthoHzin:;  rendition  of  Ju^^pQent  wlttiout  a 
new  trial  when  a  new  trial  is  unnecessary. 

[Ed.  Note.— Fdr  otber  caaee»  see  Appeal  and  Bnor,  Cent  Dig.  U  4578- 
46S7:  Dec.  Dig.  1  1176.*] 

Boogbton  and  Lyon,  J  J.,  dlssenUng, 
Appeal  from  Trial  Term.  Broome  County. 

Action  bv  George  J.  H.  Crowe,  as  trustee,  a,2:ainst  the  Liquid  Car- 
Ijotiic  Company.  From  a  judgment  dismissing  the  complaint,  plaintiff 
appeals.   Reversed  upon  the  law  and  facts. 

Argued  before  SMITH,.  P.  J.,  and  KELLOGG,  HOUGHTON, 
BETTS,  and  LYON,  JJ.  

«VW  otatr  «MM  M«  MOM  tople  a  |  iidiib«»  In  Dae.  *  Abl  Digs.  IMI  to  datt^  lb  Bap^  ladeua 
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H.  J.  Hennessey,  of  P.in<;bnmton,  for  appellant. 

T.  £.  &,  L.  M.  Merchant,  of  Binghamton,  lor  respondent 

JOHN  M.  KELU)GG,  J.  May  7,  1909,  Pappas  &  Karahall  pur- 
chased of  the  defendant,  under  a  contract  of  conditional  sale,  a  soda 

fountain  and  apparatus  for  $1,885,  $400  of  which  was  paid  by  the  de- 
livery of  an  old  fountain,  $225  in  cash,  and  the  balance  was  represent- 
ed by  36  promissory  notes  of  $35  each,  with  interest,  dated  May  7, 
1909,  one  note  payable  each  month  thereafter.  On  the  21st  day  of 
January,  1910,  the  said  firm  and  its  members  were  declared  bankrupts, 
and  thereafter  the  plaintiff  was  duly  appointed  trustee  in  bankruptcy. 
The  notes  which  had  become  due  up  to  that  time  had  been  paid. 
Those  subsequently  maturing  were  not  paid.  The  fountain  was  in 
the  store  carried  on  by  said  bankrupts.  One  Beaumann,  under  a 
chattel  mortgage,  acquired  title  to  the  goods  and  fixtures  in  the  store 
aside  from  the  fountain,  and  continued  the  business  in  the  same  store. 
The  fountain  and  apparatus  were  inventoried  by  the  plaintiff  in  the 
schedules  in  bankruptcy  as  held  under  a  conditional  sale  contract,  but 
remained  in  the  store.  On  February  3,  1910,  the  defendant  leased 
the  fountain  in  the  store  to  Beaumann,  the  occupant  of  the  store,  for 
the  month  of  February  at  $15,  and  like  monthly  leases  were  made  for 
March,  April,  and  May.  .  The  rental  was  duly  paid,  but  was  not  in- 
dorsed by  the  defendant  upon  the  contract  of  sale.  In  June  the  de- 
fendant removed  the  fountain  and  apparatus  from  the  store,  and 
claimed  to  have  retaken  it  then,  and  after  30  days  caused  notice  of  sale 
to  be  given,  and  the  fountain  was  subsequently  sold,  apparently  ac- 
cording to  the  provision  of  the  law  relating  to  conditional  sales. 

There  was  no  note  in  arrear  on  the  day  of  the  leasing,  but  one  be- 
came due  a  very  few  days  after,  and  when  each  subsequent  lease  was 
made,  there  were  notes  in  default. 

[1]  Section  65  of  the  Personal  Property  Law  (chapter  45,  Laws 
of  1909  [Consol.  Laws  1909,  c.  41])  provides  that,  where  property  is 
retaken  by  the  vendor  under  a  contract  of  conditional  sale,  it  shall 
be  retained  by  him  for  30  days  from  such  retaking  in  order  to  enable 
the  vendee  to  comply  with  the  contract,  and,  if  the  default  continues, 
the  vendor  must  within  30  days  thereafter  sell  the  articles  at  public 
auction,  and,  "unless  such  articles  are  so  sold  within  thirty  days  after 
the  expiration  of  such  period,  the  vendee  or  his  successor  in  interest 
may  recover  of  the  vendor  the  amount  paid  on  such  articles  by  such 
vcmlce  or  his  successor  in  interest  under  the  contract  for  the  condi- 
tional sale  thereof."  The  plamtift  seeks  to  recover  tlie  installments 
paid  upon  the  contract,  but  by  the  judgniciit  appealed  from  he  is  de- 
nied relief. 

The  defendant  had  no  right  to  lease  the  fountain  to  Beaumann  un- 
less he  claimed  that  right  under  the  contract  of  conditional  sale,  and 
it  was  proceeding  upon  the  theory  that  default  had  been  made  or  was 
about  to  be  made.  After  default  the  plaintiff  could  not  object  to  the 
defendant's  retaking  or  renting  the  property,  as  it  was  its  nght  under 
the  contract.  That  the  defendant  considered  it  was  leasing  the  foun- 
tain for  its  own  benefit,  and  not  for  the  benefit  of  the  plaintiff,  is 
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evident  by  its  appropriating  the  rent,  and  not  crediting  it  on  the  con- 
tract. It  took  control  of  the  fountain  and  retained  it  for  four  months, 
and  its  attempt  thereafter  to  complv  witii  the  statute  was  too  late.  It 
had  incurred  the  liability  to  repay  the  installments  paid  upon  retaining 
the  property  after  thirty  days  without  taking  any  steps  for  selHng  it. 
The  contract  purported  to  waive  this  provision  of  the  statute  as  to  re- 
taining the  property  for  thirty  days  after  retaking  it  and  seUing  it 
for  the  vendee's  benefit,  but  provided  that  upon  such  retaking  the  ven- 
dee's right  to  comply  with  the  terms  of  the  contract  and  thereupon 
receive  said  property  is  expressly  waived.  This  statute  was  passed 
pursuant  to  a  wise  public  policy.  It  was  known  that  property  was 
frequently  sold  upon  conditional  sales,  and,  after  the  vendee  had  near- 
ly paid  for  it,  the  vendor  would  seize  and  resell  it,  and  the  vendee 
would  lose  the  property  and  the  payments  as  well.  The  Legislature 
evidently  realiz«l  that  die  persons  making  this  class  of  contracts  were 
at  a  disadvantage,  and  were  not  entirely  in  a  position  to  adequately 
take  care  of  tliem^elves  by  exacting  favorable  terms  for  such  a  con- 
tract, and  therefore  the  law  provided  what  should  be  the  effect  of  such 
a  contract  and  in  what  manner  and  how  the  vendor  might  retake  and 
sell  the  property.  If  hy  an  executory  contract  the  provisions  of  the 
statute  may  be  waived  in  advance,  it  practically  nullifies  the  statute 
because  a  waiver  will  always  be  found.  The  authorities  indicate  that 
such  a  waiver  by  executory  agreement  in  advance  of  default  and  at 
the  time  of  making  the  contract  is  against  public  policy  and  inefiFectual, 
and  we  so  hold.  Roach  v.  Curtis,  115  App.  Div.  765,  101  N.  Y.  Supp. 
333;  s.  c,  191  N.  Y.  388,  84  N.  K.  283;  Hurley  v.  Alknan  Gas  En- 
gine &  Machine  Co.,  144  App.  Div.  300, 129  N.  Y.  Supp.  14.  The  de- 
fendant did  not  retake  and  sell  the  property  in  the  manner  required 
in  the  case  of  a  conditional  sale,  and  the  attempted  waiver  of  the  pro- 
visions of  the  statute  in  that  respect  is  without  effect. 

[2]  Under  secticm  1317  of  the  Code  of  Civil  Ptoeednre  as  amended 
in  1912  (Laws  1912,  c.  380),  this  court  may  "render  judgment  of  af- 
firmance, judgment  of  reversal  and  final  judgyient  upon  the  right  of 
any  or  all  of  the  parties,  or  judgment  of  modification  thereon,  accord- 
ing to  law,  except  where  it  may  be  necessary  or  proper  to  grant  a  new 
trial  or  hearing,  when  it  ma;^  grant  a  new  trial  or  hearing.  The  evi- 
dence shows  mat  this  plaintiff  is  entitled  to  recover  the  payments  ac- 
tually made.  The  eighth  and  ninth  findings  of  fact  show  upon  undis- 
puted evidence  the  payments  made.  There  is  therefore  no  necessity 
for  a  new  trial.  The  judgment  should  therefore  be  reversed  upon  the 
law  and  the  facts.  The  fourteenth  and  fifteenth  findings  of  fact  arc 
disapproved  of  as  without  evidence,  and  a  final  judgment  directed  for 
the  plaintifif  for  the  payments  made  on  said  contract  as  shown  by  the 
eighth  and  ninth  findings  of  fact,  with  interest  thereon  from  April  12, 
1912,  with  costs  to  the  plaintiff  in  the  court  below  and  upon  this  ap- 
peal. 

All  concur,  except  HOUGHTON  and  LYON,  JJ.,  dissenting. 

HOUGHTON,  J.  (dissenting\  I  am  unwilling  to  find  as  a  fact  in 
opposition  to  the  finding  of  the  trial  court  that  the  defendant  actually 
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repossessed  itself  of  the  soda  water  fountain  sold  to  Pappas  &  Karahall 
under  conditional  contract  of  sale  prior  to  the  1st  day  of  June,  1910. 

The  purchasers  became  bankrupt.  A  considerable  part  of  their 
property  was  subject  to  a  large  chattel  mortgage.  The  soda  water 
fountain,  however,  was  not  included.  TIic  receiver  in  bankruptcy 
took  possession  of  all  tlie  property  of  Pappas  &  Karahall  not  covered 
by  the  chattel  mortgage.  Such  receiver,  therefore,  took  possession  so 
far  as  the  law  wouid  permit  of  the  interest  of  the  bankrupts  in  the 
fountain  which  they  were  under  contract  to  buy.  A  sale  under  the 
chattel  mortgage  was  attempted,  and  the  bankruptcy  court  issued  a 
restraining  order,  and  the  sale  was  not  actually  had  until  February, 
1911,  more  than  seven  montlis  after  June  1,  1910.  Although  it  does 
not  appear  that  there  was  any  restraining  order  with  respect  to  the 
soda  water  fountain,  still  there  was  controversy  over  the  chattel  mort- 
gage, over  the  lease,  and  the  fountain  was  practically  in  the  custody 
of  the  bankruptcy  court.  Both  the  receiver  and  the  trustee  say  that 
they  took  possession  of  the  fountain  and  that  they  never  voluntarily 
surrendered  it,  and  it  was  never  actually  removed  until  June  1,  1910; 
and  concededly  after  its  removal  th^  defendant  complied  with  all  the 
requirements  of  the  Personal  Property  Law  with  respect  to  holding 
and  Mle  at  public  auction. 

The  sole  circumstance  against  all  these  facts  from  which  it  can 
be  adduced  that  the  defendant  did  take  possession  of  the  fountain 
prior  to  the  1st  day  of  June  is  that  the  defendant  leased  the  fountain 
from  month  to  month  to  the  chattel  mortgagee  who  had  purchased  the 
perishable  stock  of  the  bankrupts  and  was  conducting  the  store  which 
they  formerly  occupied. 

The  letters  of  instruction  of  the  defendant  to  its  attorneys  and  their 
acts  I  do  not  think  conclusively  show  that  there  was  any  intention 
of  actually  taking  possession  of  the  fountain  by  virtue  of  the  right 
which  the  defendant  had.  under  its  contract  of  conditional  sale.  It 
is  true  the  defendant's  attomejrs  kept  the  money  received  for  the 
rental ;  but,  if  the  defendant  did  not  take  possession  of  the  fountain, 
the  money  belongs  to  the  bankrupts  or  their  trustee,  and  the  fact  that 
the  defendant  or  its  attorneys  have  possession  of  it  does  not  conclu- 
sively establish  that  the  defendant  repossessed  itself  of  the  fountain  by 
virtue  of  its  contract. 

But  even  if  it  be  assumed  that  the  defendant  did  retake  the  fountain 
as  early  as  February,  1910,  and  therefore  did  not  comply  with  the 
requirements  of  the  Personal  Property  Law  with  respect  to  holding 
it  30  days  and  reselling  within  the  succeeding  30  clays,  still  I  am  of 
opinion  that  the  purchasers  had  a  ri^^^ht  to  waive  the  requirements  of 
the  statute,  and  that  their  agreement  so  to  do  is  not  against  public 
policy,  and  therefore  ineffectual.  , 

The  contract  of  purchase  contained  a  clear  and  explicit  waiver  of 
the  requirements  of  the  statute,  and  reads  as  follows: 

"And  we  (purchasers)  hereby  ajrree  that  It  shall  not  bo  necessary  for  yon 
(defPTidnnt  seirer)  to  retain  said  property  for  a  period  of  thirty  days  after 
retukiug,  or  to  sell  the  same  for  our  beuetit;  but  upon  such  retaking  our 
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right  to  comply  with  the  tonus  of  tblft  contract  and  thereupon  to  xecdve  said 

property  is  expressly  waivtd." 

If  the  requirements  of  the  statute  with  respect  to  the  retaking  of 
property  sold  by  conditional  sale  and  the  retaining  of  it  for  30  days 
and  the  sdliog  of  it  lor  the  benefit  of  the  buyer  within  the  succeed- 
ing 30  days  can  be  waived  at  all,  the  language  quoted  would  clearly 
seem  to  constitute  such  a  waiver.  The  object  of  the  statute  in  re- 
quiring the  retaining  of  the  property  for  30  days  after  retaking  is  to 
give  the  buyer  an  opportunity  to  redeem  under  his  contract  and  com- 
plete his  purchase,  and  the  requiring  a  sale  at  public  auction  within 
the  neict  succeeding  30  days  is  to  ascertain  if  a  surplus  may  not  be 
obtained  over  the  amount  due  and  expenses  incurred  which  can  be 
repaid  to  the  buyer.  Of  course,  a  buyer  of  personal  property  under 
a  conditional  contract  of  purchase  can  agree  to  waive  and  forego 
all  such  privileges  unless  it  is  against  public  policy  to  permit  him  so 
to  do.  A  man  with  full  understanding  may  deliberately  contract  to 
waive,  and  may  waive,  rights  which  the  common  law  or  the  statute 
law  or  even  the  Constitution  itself  accords  to  him,  unless  for  some 
reason  it  is  against  the  common  good  to  allow  him  to  do  so.  The 
statute  was  enacted  primarily  to  protect  persons  of  small  means  who 
were  compelled  to  purchase  household  goods  and  necessities  on  the 
installment  plan,  and  to  prevent  the  seller  from  retaking  the  property 
after  a  large  proportion  of  the  installments  had  been  paid  without 
any  accounting  therefor,  and  simply  because  the  contract  had  been 
broken.  This  practice  tended  to  impoverish  citizens,  and  to  make  pau- 
pers and  public  dependents  of  industrious  and  striving  householders 
and  families.  It  has  long  been  the  law  that  one  having  a  family  to 
provide  for  was  entitled  to  certain  exemptions  against  execution. 
The  object  of  such  exemptions  was  to  prevent  pauperism  and  desti- 
tution, and  it  was  therefore  held  by  the  courts  that  it  was  against 
public  policy  for  a  householder  prospectively  to  contract  to  waive  such 
exemption.  Kneettle  v.  Newcomb,  22  N.  Y.  249,  78  Am.  Dec.  186. 
The  provisions  of  the  Personal  Property  Law  with  respect  to  condi- 
tional sales  had  in  view  the  same  salutary  purpose  as  the  exemption 
law,  and  with  respect  to  all  exempt  property,  and  possibly  as  to  all 
useful  and  necessity  household  goods,  I  am  willing  to  concede  that  a 
buyer  should  not  be  permitted  by  contract  to  waive  the  provisions  of 
the  statute.  I  can  see  no  reason,  however,  for  extending  the  prohibi- 
tion to  ordinary  articles  of  commerce  and  of  trade.  No  considerations 
of  public  policy  are  involved  in  contracts  made  by  a  merchant  with 
respect  to  his  business  affairs.  A  drug^st  or  a  candy  maker  can 
install  a  soda  water  fountain  in  connection  with  lus  business  if  he 
chooses,  or  he  can  run  his  establishment  without  it  If  he  sees  fit, 
without  any  advantage  being  taken  of  him,  to  make  a  bargain  to  pur- 
chase a  soda  water  fountain  on  the  installment  plan,  I  fail  to  see  any 
consideration  of  public  policy  which  should  prevent  him  from  agree- 
ing that,  if  he  fails  to  pay  all  the  installments,  the  seller  may  retake 
the  property,  and  daim  it  as  his  own  without  selling  it  at  public  auc- 
tion, and  accounting  to  him  for  the  proceeds.  Because  the  statute 
may  require  the  intervention  of  public  policy  as  to  the  purchase  of 
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some  articles,  it  does  not  necessarily  follow  that  public  policy  applies 
to  all  articles  purchased  by  conditional  contract  oi  sale. 

Roach  V.  Curtis,  191  N.  Y.  387,  84  N.  E.  283,  is  not  a  conclusive 
authority  requiring  a  holding  that  the  contract  under  consideration 
was  against  public  policy.  The  goods  purchased  in  that  case  were 
articles  of  household  furniture,  and  there  was  a  waiver  only  of  the 
sale  at  public  auction.  While  it  is  strongly  intimated  that  an  agree- 
ment to  waive  the  requirements  of  the  statute  in  the  conditional  pur- 
chase of  household  furniture  would  be  against  public  policy,  and  there- 
fore void,  it  is  not  so  expressly  held,  the  decision  turiiitic;  upon  the 
point  that  the  waiver  was  not  broad  enough  to  include  all  provisions 
of  the  statute  but  related  only  to  the  maimer  of  sale  on  default. 

The  same  may  be  said  of  the  decision  m  Hurley  v.  Allman  Gas  En- 
gine &  Machine  Co;,  144  App.  Div.  300,  129  N.  Y.  Supp.  14,  which 
ultimately  turned  upon  the  proposition  that  the  agreement  of  waiver 
was  not  broad  enough  to  include  a  waiver  of  sale. 

In  the  present  case  the  requirements  of  retaining  the  property  for  a 
period  of  30  days  after  rctalung  and  of  selling  for  the  benefit  of  the 
buyer  are  both  expressly  waived,  as  well  as  the  right  to  retain  all  in- 
stallments paid  for  the  use  of  the  properly  while  the  vendees  had 
possession. 

It  seems  to  me  that  there  is  no  ground  for  SByitig  that  the  agree- 
ment which  the  parties  entered  into  for  the  purchase  of  the  soda 
water  fountain  resi)ecting  the  waiver  of  the  provisions  of  the  statute 
was  against  public  policy,  and  I  therefore  vote  for  an  affirmance  of 
the  judgment. 


IIOLMSTROM  V.  WARD  et  aL 
(Supromp  Court.  Appellate  Division.  First  Department    January  10^  lAtS.) 

1.  Master  and  Sbbtant  (i  28&*)«-Injusics— Jubt  Qunnoxi— GomBWUTon 

NiOLlGENCE. 

In  an  action  for  injuries  to  an  iron  worker  while  riding  a  beam  wllldl 
was  being  hoisted  by  the  rope  breaking,  ovidonce  held  to  make  it  a  Juj 
qu^tion  whetlier  plaintiff  was  guUty  of  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and  SwranL  Gnt  Die.  U 
1069.  1000,  108a-1132;  Dec.  Dig.  §  289.*] 

2.  Masteb  and  Sehvant     288*)— Injuries — Assumed  Risk. 

Evidence  in  an  action  for  an  iron  worker's  injuries  while  riding  a 
beam  which  was  being  hoisted  bj  the  rope  breaking;  and  permitting  it  to 
fall  held  to  make  it  a  Jury  question  wh(>ther  idalntiff  assumed  the  risk. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dl£.  11 
1068-1068;  Dec.  Dig.  i  288.*]  " 

^  IfABTBB  AKD  SnTAlIT  (|  2T0*)— liTJOTIM    JPIT  QmBBnOH— AOIS  OT  SV- 

PERINTENDENT. 

In  an  aetlon  for  an  iron  worker's  injuries  while  riding  a  beam  wMch 
WEB  being  hoisted  In  a  building  by  the  rope  breaUBg,  eTldence  held  to 

sustain  a  finding  that  tlii»  foreman's  acts  in  ordering  plaintiff  to  ride  tbe 
beam  were  acts  of  saperiuteudence,  so  as  to  make  the  employer  liable. 
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lEd-  Note.— For  other  cases,  see  Ifaster  and  Servant,  Cent  Die  11 

3-97.".  OTS^Osft;    Di-c.  I»i::.  §  270.*1 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  John  Holmstrom  against  William  L.  Ward  and  others. 
From  an  order  dismissing  the  complaint  and  an  order  denyini^  plain- 
tiff's motion  to  vacate  the  dismissal  and  for  a  new  trial,  he  appeals. 
Reversed,  and  new  trial  ^nted. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  CLARKE, 
SCOTT,  and  MILLER.  JJ. 

Elmer  C.  Miller,  of  New  York  City  fCrant  Hoemer  and  Harold  P. 
Coffin,  both  of  New  York  City,  on  the  brief ).  for  appellant. 
William  L.  Kiefcr,  of  New  York  City,  for  respondents. 

LAUGHLIN,  J.  The  complaint  was  dismissed  pursuant  to  a  direc- 
tion of  the  court  on  motion  of  the  defendants  at  the  close  of  the 
plaintifY's  evidence.  The  plaintiff  was  in  the  employ  of  the  defendants 
as  an  iron  worker,  and  on  the  22d  day  of  January,  1909,  while  so 
employed  in  the  erection  of  a  building  at  the  northeast  corner  of 
Thirty-First  street  and  Sixth  avenue,  borough  of  Manhattan,  New 
York,  he  sustained  personal  injuries,  and  this  action  is  brought  under 
the  Employer's  Liability  Act  to  recover  damages  therefor.  We  are 
of  opinion  that  the  notice  served  by  the  plaintiff  was  a  sufficient  com- 
pliance with  the  statute.  Pursuant  to  the  notice,  the  liability  is  pred- 
icated on  the  negligence  of  the  defendants'  foreman,  designated  as  a 
pusher,  while  performing  acts  as  a  superintendent.  The  plaintiff  and 
six  others  constituted  a  gang  of  men  working  under  one  Jack,  from 
whom  they  received  all  their  orders,  and  whose  time  was  almost  ex- 
clusively occupied  in  directing  the  work.  Shortly  before  the  acci- 
dent, Jack  ordered  the  plaintiff  and  another  member  of  the  gang  to 
hook  onto  a  steel  beam  18  feet  6  niches  in  length,  and  weighing  1,296 
pounds,  which  had  been  elevated  from  the  street  and  rested  on  the 
girders  on  the  second  floor,  with  a  view  to  lifting  it  from  the  girders 
to  enable  the  insertion  of  planks  for  the  purpose  of  making  a  tempo- 
rary floor.  The  plaintiff  attached  the  sling  to  the  middle  of  the  beam, 
and  hooked  it  onto  a  derrick  which  had  been  installed  for  use  in  the 
construction  of  the  building.  According  to  the  evidence,  this  sling 
was  suitable  for  lifting  or  moving  the  beam  a  short  distance;  but 
there  is  evidence  to  the  effect  that  it  was  not  suitable  for  the  purpose 
of  lifting  the  beam  to  its  place  in  the  permanent  structure,  and  carry- 
ing the  men  who  were  to  connect  it  with  the  lugs  on  the  colunnis  at 
either  cnrl.  The  edges  of  the  beam  around  which  the  rope  forming  the 
sling  passes  are  sharp,  and  there  is  danger  that  the  rope  will  be  cut 
thereby  if  the  beam  is  subjected  to  any  very  great  strain,  and,  in  order 
to  prevent  the  cutting  of  the  rope,  a  protection  known  as  "softening" 
is  used  between  the  rope  and  the  edges  of  the  beam,  and  "lashing" 
which  consists  in  re-enforcing  the  sling  by  winding  another  rope,  also 
Hkewise  protected  by  "softening"  around  the  beam  and  attaching  it 
to  the  derrick,  is  also  used.  The  jury  would  have  been  justihed  in 
finding  on  the  evidence  adduced  in  behalf  of  plaintiff  that,  when  plain- 
tiff attached  the  sling  to  the  beam,  he  understood  that  the  beam  was 
merely  to  be  lifted  for  the  purpose  of  laying  the  plank  flooring,  and 
that  he  neither  used  softening  nor  re-enforced  the  sling  by  lashing 
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for  the  reason  that  he  was  not  aware  that  the  beam  was  to  be  hoisted 
into  place  and  attached  to  the  structure ;  that,  after  the  "sling  was  so 
attached,  Jack  ordered  the  plaintiff  and  a  fellow  workman  to  con- 
nect the  beam  to  the  floor  above;  and  that  when  one  of  them  protested 
that  the  sling  was  not  suitable  for  lifting  the  beam  for  connection, 
and  should  be  protected  by  softening  and  lashing,  Jack,  in  effect,  di- 
rected tliem  to  get  on  the  beam  and  ride  up  on  it,  and  connect  it  with- 
out waiting-  to  use  softening  and  lashing,  and  that  they  did  so.  The 
derrick  was  operated  by  an  engineer  who  was  so  located  that  he  was 
obliged  to  receive  signals,  which  were  given  from  time  to  time  by 
Jack  to  a  signalman,  who  communicated  them  to  the  engineer.  The 
evidence  presented  in  behalf  of  the  plaintiff  would  warrant  a  finding 
that  Jack,  knowing  that  the  sling  was  not  protected  by  softening  or 
lashing,  ordered  the  beam  raised  into  place,  and  the  plaintiff  and  his 
fellow  workman  to  ride  upon  it,  as  already  stated,  for  the  purpose  of 
connecting  it  to  the  lugs  at  either  end  on  the  floor  above;  that  as 
the  beam  was  brought  to  the  vicinity  of  the  place  where  it  was  to  be 
attadied  the  plaintiff  was  at  one  end  and  his  fellow  workman  at  the 
other,  and  each  of  them  was  endeavoring  to  guide  it  into  place;  that 
the  end  upon  which  the  plaintiff  was  ridint;  came  nearly  into  place,  but 
required  to  be  pushed  over  somewhat  from  the  other  end  which  had 
come  into  contact  with  the  upright  column,  causing  friction;  that 
the  hoisting  was  then  stopped,  and  shortly  after  by  direction  of  Jack 
was  resumed,  and  while  the  end  of  the  beam  was  thus  in  contact  with 
the  upright  column  it  was  further  elevated  several  inches,  and  there- 
upon Jack  determined  to  get  a  pinch  bar  for  the  purpose  of  prying 
the  beam  away  from  the  upright  column,  and  a  few  seconds  after 
he  started  for  the  pinch  bar  the  sling  broke,  and  the  beam  and  plain- 
tiff were  precipitated  to  the  second  noor,  and  he  was  injured. 

[1-3]  It  cannot  be  said  as  matter  of  law  that  the  plaintiff  was 
guilty  of  contributory  negligence,  or  that  he  assumed  the  risk  of  in- 
jury from  this  cause.  It  is  quite  clear  that  those  questions  were  for 
the  jury.  The  evidence,  which  I  have  outlined  briefly,  tends  to  show 
negligence  on  the  part  of  Jack  while  performing  acts  of  superintend- 
ence, which  was  the  nature  of  his  sole  or,  at  least,  principal  duties ; 
and,  if  it  may  not  be  said  as  matter  of  law  that  the  acts  were  acts  of 
superintendence,  at  least  the  jury  would  have  been  justified  in  so  find- 
ing, and  on  that  theory  the  defendants  under  section  1  of  the  Em- 
ployer's Liability  Act,  being  chapter  600,  Laws  1902,  now  section  200, 
Labor  Law  (Consol.  Laws  1909,  c.  31),  would  be  liable  for  the  neg- 
ligence of  Jack.  Guihnartin  Solvay  Process  Co.,  189  N.  Y.  490,  82 
N.  E.  725 ;  Gallagher  v.  Newman.  190  N.  Y.  444,  83  N.  E.  480,  16 
L.  R.  A.  (N.  S.)  146;  Smith  v.  Milliken  Bros.,  200  N.  Y.  21,  93  N.  E 
184;  Buckley  v.  Beinhauer,  136  App.  Div.  540,  121  N.  Y.  Supp.  180; 
affirmed  201  N.  Y.  572,  95  N.  E.  1124;  Impellizzieri  v.  Cranford,  148 
App.  Div.  758,  133  N.  Y.  Supp.  336. 

It  follows,  therefore,  that  the  judgment  and  order  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  appellant  to  abide  die 
event  All  concur. 
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(78  Ulw.  Rep.  486L) 

In  n  BOARD  OF  water  supply  of  city  OF  NEW  YORK 
(ASHOKAM  BESEBVOIR,  SECTION  MO. 

(SmnrenM  Ooiirt*  Spedal  Tenn,  Albany  Oonntgr.  Deoember,  1912.) 

!•  BiamifT  Domain  (f  280*) — PBoczKDncofl  to  Taxi  Pbopebtt — OoHPsifBA- 

noR  or  CoMiassioNKRs. 

Where  the  compenHatioa  of  two  of  three  commissioners  of  appraisal  in 
a  proceeding  to  acquire  real  estate  for  water  sniiply  of  the  city  of  New 
York  was  fixed  after  their  death  In  uneqiml  nnmunts,  i>eonuse  tlie  Illness 
of  one  prevented  him  from  serving  during  a  portion  of  the  time  the  other 
was  serving,  the  surviving  commissioner,  who  aarred  practically  the  same 
length  of  time  as  the  latter,  will  be  given  the  same  compensation  for  that 
period,  and  au  additional  compensation  for  services  subse^iuently  render* 
ed  with  ttaa  other  conuniimlonT. 

[Ed.  Note.— For  other  caaoa,  Me  Wmliwint  Domaha,  Cent  DIs.  I  584; 

Dec.  Dig.  I  230.*] 

2.  Eminent  Domain  (|  230*) — Pbocbsdinob  to  Take  Pbopsbty— Oompenba* 
noir  ow  OomuaaioiiaBa. 

A  claim  of  commlsslonors  of  appraisal  In  a  proceeding  to  acquire  real 
estate  for  water  supply  of  the  cit^  of  New  York  for  the  amount  expended 
fbr  aenrtcea  of  a  stenographer,  whldi  the  corporation  connad  leAued  to 
farnlsh  to  report  the  commissioners'  proceedings,  though  required  by 
Laws  1905,  c.  724,  |  32,  to  furnish  service,  must  be  disallowed;  the  com- 
mission not  being  aotlMirteed  to  employ  a  stenographer  at  the  expenae  of 
the  city. 

[Ed.  Note.— For  other  caasK  see  Eminent  Domain,  Gent  Dig.  |  684; 

Dec.  Dig.  i  230.*] 

a.  Eminent  Domain  (S  230*) — ^Pbocekdings  to  Take  Pbopebtt—Compehsa- 
TiON  op  Commibsionebs. 

Where  the  report  of  a  commission  of  appraisal  in  a  proceeding  to  ac- 
quire real  estate  for  water  supply  of  the  city  of  New  York  was  not  made 
till  two  yearn  after  organization,  and  Included  only  six  tracts  of  land 
valued  at  an  aggregate  of  $.''>.995,  a  claim  of  one  of  the  commissioners 
for  days'  service  and  expenses  and  of  another  for  05  days'  service  and 
ezpenaes  la  larger  unwarranted,  and  will  be  rednced  accordingly. 

[Ed.  Note  -  For  other  enoB,  aee  Eminent  Domain,  Cent  Dig.  |  684; 
Dec.  Dig.  §  230.*] 

Application  of  the  Board  of  Water  Supply  of  the  City  of  New  York 
to  acquire  real  estate  in  Ulster  County  for  Ashokan  Reservoir,  section 
No.  6,  and  to  tax  the  fees  and  expenses  of  Edward  H.  Nicoll  and 
another,  as  commissioners  of  appraisal.   Order  entered. 

Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  City.  William 
McM.  Speer,  and  Amasa  J.  Parker,  Jr.,  of  Auburn,  for  City  of  New 
York. 

Edward  H.  Niooll  and  Rudolph  Diedllng,  pro  se. 

CHESTER,  J.  [1]  The  commission  as  first  appointed  in  this  mat- 
ter was  comprised  of  Jud^e  Edgar  L.  Fursman,  Charles  B.  Cox,  and 
Edward  H.  Nicoll.  Fursman  and  Cox  both  died  before  the  conclu- 
skm  of  the  work  assigned  to  them.  The  dahn  of  Commissioner  Nicoll 
on  this  application  is  for  all  his  services  and  expenses  from  the  start 
to  the  conclusion  of  the  work.  The  claim  of  Commissioner  EHedling 
covers  the  period  since  the  death  of  Commissioner  Cox,  in  whose 
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place  he  was  appointed.  Commissioner  Claudeus  Rockefeller,  who 
was  appointed  in  place  of  Judge  Fursman,  has  not  yet  presented  his 
claim.  After  the  deaths  of  Commissioners  Pursman  and  Cox,  their 
compensation  and  disbursements  were  taxed  in  the  sum  of  $2,045 
for  the  former  and  $1,845  for  the  latter.  The  difference  in  these 
amounts  was  apparently  caused  by  the  fact  that  the  illness  of  Commis- 
sioner Cox  prevented  him  from  rendering;  services  during  a  jx^rtion 
of  the  time  while  Commissioner  Fursnian  was  serving.  Commissioner 
NicoU  claims  services,  not  only  for  practically  the  same  amount  of 
time  expended  by  Commissioner  Fursman  on  the  matters  before  them, 
but  for  21  days  additional  in  considering  the  award,  prepnring-  and 
verifying  the  report,  and  signing  and  filing  the  same,  and  for  extra 
executive  sessions  with  the  other  surviving  commissioner,  Mr.  Cox, 
at  Saugerties  and  Kingston. 

It  appears  that  after  the  death  of  Commissioner  Fursman  Commis- 
sioners Nicoll  and  Cox  made  a  fourth  separate  report  bearing  date 
August  25,  1910.  covering  five  pieces  of  property.  In  the  third  sep- 
arate report  signed  by  tliesc  two  commissioners,  and  by  Judge  Furs- 
man, it  was  stated  with  respect  to  these  five  parcels  of  land  that  Mr. 
Buck,  the  attorney  for  the  several  claimants,  had  expressed  some  dis- 
satisfaction with  various  rulings  of  the  commission  as  to  the  admissi- 
bility  of  evidence  and  declined  to  proceed  with  the  trial  of  the  cases 
until  he  could  procure  a  review  of  the  rulings  by  the  Appellate  Pivi- 
sion.   The  commissioners  state  in  their  report  that: 

"We  bad,  however,  before  being  iuformed  coDceruiug  the  propoeed  action 
ot  Mr.  Buck,  carefully  viewed  and  examined  the  said  parcels  as  required  by 
law." 

The  examination  or  viewing  of  the  lands  involved  in  this  report  hav- 
ing been  completed  and  the  taking  of  testimony  concluded,  there  'was 
nothing  left  for  the  surviving  commissioners  to  do  but  to  agree  upon, 

prepare,  sign,  and  file  their  report.  This  might  reasonably  require  two 
or  three  executive  sessions  and  the  time  necessarily  spent  by  Mr. 
Nicoll  in  the  preparation  and  filing  o£  the  report,  but  it  would  not 
require  anything  like  the  22  days  claimed  to  have  been  spent.  Com- 
missioner Fursman  resided  in  Troy,  and  Commissioner  ifkoM  resides 
in  New  York,  each  about  an  equal  distance  from  Kingston  and  from 
the  Ashokan  reservoir.  Their  necessar\'  expenses  in  performing  their 
duties  while  both  were  serving  must  have  been  substantially  the  same 
amount.  I  will  therefore  allow  Commissioner  Nicoll  the  same  amount 
which  the  court  has  heretofore  allowed  to  Commissioner  Pursman 
covering  the  same  period  and  $200  for  services  subsequent  thereto  and 
before  the  organization  of  the  commission  with  its  present  membership. 

This  leaves  the  claims  now  presented  by  Commissioners  Nicoll  and 
DiedHng  for  services  and  disbursements  subsequent  to  the  organiza- 
tion of  thQ  present  commission  to  be  considered.  So  long  as  Commis- 
sioner Fursman  was  chairman  of  the  commission,  it  would  appear  that 
the  work  proceeded  with  considerable  diligence,  and  there  was  no  un- 
necessary time  spent  in  performing  it.  That  can  hardly  be  said  of 
the  work  since,  if  we  are  to  judge  by  the  character  of  the  claims  pre- 
sented.  As  near  as  X  can  make  out  from  the  athdavits  before  me, 
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Commissioner  Nicoll  is  claiming  for  services  since  December  28,  1910. 
which  was  the  date  when  the  new  commission  organized,  1  day  for 
organization,  1  day  for  consultation,  11  days  for  travel.  15  days  hear- 
ing claims,  6  days  viewing  property,  29  days  in  executive  sessions,  and 
3  days  in  preparing  and  filing  a  report,  or  66  days  in  all.  Commis- 
sioner Diedling  is  daiming  for  1  day  taking  oath,  1  day  for  organiza- 
tion, 15  days  hearing  claims,  12  days  viewiqg  property  and  &  days 
in  executive  session,  or  65  days  in  all. 

[2]  A  claim  is  also  made  by  each  of  these  commissioners  for  an 
amount  expended  or  incurred  by  them  for  stcnograplicr's  fees,  the 
ciami  being  that  the  corporation  counsel  refused  to  furnish  a  stenog- 
rapher to  report  the  proceedings  of  the  commission,  and  that  they 
were  obliged  to  furnish  one  instead.  There  has  evidently  been  con- 
siderable friction  between  these  commissioners  and  the  corporation 
counsel's  office  with  respect  to  many  matters  before  the  commission, 
yet  the  law  makes  it  the  duty  of  the  corporation  counsel  to  furnish 
the  commissioners  of  appraisal  with  necessary  stenographers  (section 
32,  c.  724,  Laws  of  1905),  and  there  is  no  provision  authorizing 
the  commission  to  employ  stenographers  at  the  expense  of  the  city. 
While  the  services  rendered  by  the  stenographer  may  have  been  worth 
the  amount  the  stenographer  has  charged,  yet  the  minutes  before  me 
show  that  under  the  direction  of  the  commission  the  stenographer 
has  copied  in  the  minutes  may  hundred  pages  of  documentary  evi- 
dence, and  public  documents  that  can  serve  no  purpose  whatever,  ex- 
cept to  enhance  the  stenographer's  charge  against  those  who  employed 
him.   Nothing  should  be  allowed  on  this  application  for  such  services. 

[3]  Commissioner  Nicoll  claims  $557.77  for  expenses  since  Judge 
Fursman's  death  other  than  the  amount  incurred  for  a  portion  of  the 
stenographer's  bill,  and  Commissioner  Diedling  claims  $479.92  for  ex- 
penses besides  the  amount  paid  by  him  for  "SfRddl  stenographer." 

To  judge  how  much  time  was  reasonably  and  necessarily  spent  by 
the  commissioners  in  performing  their  duty  we  may  properly  look 
at  the  number  of  claims  for  damages  that  were  before  this  commis- 
sion as  now  constituted  and  which  have  been  included  in  the  fifth  sep- 
arate report  upon  section  6.  It  appears  that  there  were  only  six 
pieces  of  property  in  all.  Three  of  these  were  of  very  inconsiderable 
value ;  the  awards  of  the  majority  of  the  commission  therefor  having 
been  $250,  $235,  and  $200,  respectively.  One  was  a  burial  lot  upon 
a  farm  in  relation  to  which  the  parties  ap^reed  upon  a  compensation  of 
$110  therefor,  and  there  were  two  other  parcels  of  land  for  which  a 
majority  of  the  conmiission  awarded  $2,000  and  $3,200,  respectively, 
making  the  aggregate  awards  covered  by  that  report  the  sum  of  $5,995. 

Commissioner  Nicoll,  however,  who  disagreed  with  the  report  of  his 
associates,  made  a  report  that  in  his  opinion  the  aggregate  awards 
which  should  be  made  for  said  five  parcel^,  other  than  the  burial  lot. 
should  be  $4.^.100,  because  of  their  a(la}>tability  and  availability  for 
reservoir  purposes,  and  that  the  aggregate  value  thereof  for  farm 
purposes  only  was  $10,100*  It  is  urged  that  differences  among  the 
members,  of  the  commission  as  to  the  proper  basis  for  the  awards 
necessitated  the  unusual  number  of  executive  sessions  mentioned  in 
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the  claims  for  services.  These  differences  misst  have  been  a|>parent 
as  soon  as  the  question  was  first  discussed  and  furnish  no  justification 
for  the  numerous  sessions  held.  On  the  other  hand,  it  wotild  appear 
that,  when  they  were  found  to  be  unreconcilable,  the  commissioners 
should  have  at  once  proceeded  to  the  preparation  of  their  majority  and 
minority  reports,  instead  of  waiting  the  many  months  they  did  before 
doing  so  and  continuing  during  that  period  to  hold  executive  sessions. 

Nor  am  I  able  to  find  anything  in  the  circumstances  of  the  case 
or  in  the  affidavits  that  would  justify  or  require  the  expenditure  of 
anything  like  the  amount  of  time  which  these  commissioners  claim  to 
have  devoted  to  these  services,  or  that  would  warrant  the  expenditure 
of  anythmg  like  sums  claimed  to  have  been  expended  for  travel, 
and  for  expenses  incident  to  the  services  rendered.  The  commission  as 
now  constituted  was  organized,  as  has  been  stated,  on  December  28, 
1910,  yet  its  report  was  not  made  until  over  two  years  thereafter.  I 
cannot  avoid  the  conclusion  that  an  unreasonable  amount  of  time  has 
been  taken  by  this  commission,  and  that  their  claims  both  for  services 
and  expenses  are  largely  unwarranted  when  we  consider  the  amount 
of  time  which  could  reasonably  be  required  of  them  to  fully  perform 
all  their  duties  with  respect  to  the  appraisals  of  damages  in  the  cases 
mentioned.  I  have  been  quite  inclined  to  send  the  whole  matter  to 
a  referee  to  take  testimony  and  report  to  the  court  thereon  with  re- 
spect to  the  reasonableness  and  necessity  of  the  services  and  disburse- 
ments claimed  to  have  been  rendered  and  made,  but  that  course  would 
simply  devolve  an  additional  expense  upon  the  city  which  it  should  not 
be  called  upon  to  bear.  It  has  been  held  by  the  Appellate  Division 
in  this  department  in  approving  an  opinion  heretofore  rendered  by 
me  upon  another  application  for  the  compensation  of  commissioners 
with  respect  to  another  section  that: 

*The  number  sod  diaracter  of  the  esses  before  them,  tiie  circumstances 

iiiulor  which  the  work  was  done,  the  amount  of  time  reasonably  re<iulred  for 
doing  It,  the  character  and  quality  of  the  work  done  by  the  commissioners 
and  the  amounts  of  tiieir  awards  may  all  be  considered  In  flzing;  their  com- 
pensation." Matter  of  Bensel,  Ashoksn  BessTTOlr,  Section  No.  16^  1S8  Ann. 
Dlv.  662,  123  N.  Y.  Supp.  217. 

Following  this  decision  and  after  giving  consideration  to  all  the 
facts  stated  in  the  affidavits  before  me  concernincr  services  and  dis- 
bursements, and  their  reasonableness  and  necessity  I  allow  to  Com- 
missioner Nicoll  the  sum  of  $750  for  his  services  in  addition  to  those 
hereinbefore  mentioned,  and  to  Conunissioner  Diedling  a  like  sum  for 
services,  and  to  Commissioner  Nicoll  for  disbursements,  in  addition 
to  those  hereinbefore  mentioned,  the  sum  of  $350,  and  to  Commis- 
sioner Diedling  $300,  the  latter  living  at  Saugcrlies,  which  is  much 
nearer  the  place  where  the  services  were  properly  rendered  than  New 
York,  where  Commissioner  Nicoll  resides. 

Ordered  accordingly. 
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ANTHONY  w,  VAN  yALKflNBDRGH  et  aL 
(Supreme  Court.  Appellate  Dtriston,  Third  Depieurtment  Deoember  80^  IMS.) 

1.  Wills  (|  614*) — Constbucttox — ^Tbuots — Dubatioit. 

Uud^T  a  win  devising  land  to  the  executors  In  trust  to  rent  for  19 
years  from  the  date  of  the  will,  and  pay  the  net  income  to  testator's 
wife  and  daughter  for  the  support  of  them  and  the  survivor  "during 
said  19  years  or  during  the  lives  of  them  and  the  survivor,  the  last 
clause  does  not  create  a  life  estate  in  the  wife  or  daughter  beyond  the 
19  years,  but  limits  the  trust  to  19  years,  or  to  the  lives  of  the  wife  and 
tfanghter  if  they  die  sooner. 

[Ed.  Note.— For  other  eases,  see  Wills,  Gent  Dig.  il  18«fr-14ie;  Dee. 
Dig.  I  014.*] 

S.  PEBPrrxjiTiEs  (I  4*)— Limitation  fob  Dbfinitx  Period. 

A  trust  estate  may  be  limited  for  an  arbitrary  period  of  time,  provided 
its  termination  at  an  earlier  time  is  called  for  in  case  of  the  e^[llcatloil 
oX  two  lives  in  being  at  the  creation  of  the  trust, 

[Kd.  Note.— For  other  cases,  see  Ferpetultlea,  Cent  Dlg^  11  4-44;  Dea  - 

Dig.  I  4  ;•  Trusts.  Cent  Dig.  M  8,  4.] 

g.  Wills  (§  5S7*)— Residuary  Clause — Propebtt  Included. 

A  form  devised  In  trust  for  19  years,  unless  testator's  wife  and  daugb- 
ter  die  sooner,  the  income  to  be  paid  to  them  on  expiration  of  the  19 
years,  the  wife  being  then  alive,  falls  into  the  general  residuary  clause, 
specifying  both  real  and  personal  property,  all  of  which  is  given  the 
wife  for  life. 

[Ed.  Note.— For  other  casea,  aee  WlUs,  Cent  Dig.  H  121«,  1281-1291; 

Dec.  Dig.  f  587.*] 

Appeal  from  Special  Term,  Rensselaer  County. 

Action  by  Amelia  V.  V.  Anthony  against  Harriet  Van  Valkenburgh, 
impleaded  with  others.  From  a  judgment  on  a  decision  of  the  court 
without  a  jury,  defendant  Van  Valkenburgh  appeals.    Modified  and 

Argued  before  SMITH,  P.  J.»  and  KELLOGG,  HOUGHTON, 
BETTS.  and  LYON,  JJ. 

Henry  D.  Merchant,  of  New  York  City,  for  appellant. 
Eugene  D.  Flanigan,  of  Albany,  for  respondent  Anthony. 
WiUiam  WooUard,  of  Albany,  for  respondents  Godley. 

HOUGHTON,  J.  John  L.  Van  Valkenbui^h  died  on  the  3d  day 
■of  May,  1884,  leaving  a  last  will  and  testament  dated  April  3,  1874, 
whereby  he  devised  his  residence  and  its  furni'^liings  to  his  wife  for 
life  and  at  her  death  to  his  daughter  Harriet.  He  was  the  owner  of  a 
farm  of  considerable  value  at  which  he  and  his  family  were  accus- 
tomed to  spend  the  summers,  and  by  the  third  clause  of  his  will  he  de- 
mised it  to  his  executors  in  trust  to  rent  the  same  for  the  period  of 
19  years  from  the  date  of  his  will,  and  pay  the  net  proceeds  to  his 
wife  and  daughter  for  the  support  and  maintenance  of  them  and 
the  survivor  "during  said  19  years  or  during  the  lives  of  my  said 
wife  and  daughter  Harriet  and  the  survivor  of  them."  After  these 
provisions  of  the  will,  there  follows  a  general  residuary  clause  speci- 
fying both  real  and  personal  property,  idl  of  which  is  devised  and  be- 

*For  oUi«r  csm*  m*  mom  topic  a  i  xmin  tai  Ote.  4  Am.  DIgi.  1M7  to  date,  a  Rap'r  Iiid«XM 
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queathed  to  tils  wife  during  life,  and  upon  her  death  certain  money 
legacies  vesting  and  payable  only  when  that  event  transpires  are  to  be 
paid,  and  the  balance,  vesting  in  like  manner,  is  directed  to  be  di- 
vided between  his  daughter  and  two  sets  of  grandchildren,  share  and 
share  alike,  per  stirpes,  with  certain  restrictions  as  to  events  which 
have  not  transpired,  and  which  are  unimportant  in  the  controversy 
involved. 

The  19-year  period  expired  on  the  2d  day  of  April.  1893,  and  the 
wife  and  daughter  received  the  net  proceeds  of  the  farm  up  to  that 
time,  and  the  wife,  as  conceded  on  the  trial,  continued  to  receive  the 
proceeds  until  her  death,  which  occurred  in  November,  1909.  Since 
that  time  the  daughter  Harriet  has  received  the  proceeds,  claiming  a 
right  as  life  tenant  under  the  third  dause  of  the  wul  above  quoted  so  to 
do.  This  action  is  brought  to  partition  the  farm  by  one  of  the  devisees 
under  the  residuary  clause  of  the  will,  and  who  would  be  an  heir  en- 
titled to  the  same  share  if  the  testator  had  died  intestate  as  to  it.  which 
she  claims  he  did  on  the  ground  that  the  trust  created  was  for  a  definite 
term  of  19vears,  and  merefore  offended  against  the  statute  of  per- 
petuities. The  appellant  claims  that  the  trust  created  by  the  testator, 
notwithstanding  .the  limitation  of  19  years,  gave  the  net  proceeds  of  the 
farm  to  herself  and  mother  as  long  as  both  lived,  and  after  her  mo- 
ther's death  to  herself  as  long  as  she  might  live. 

[1]  The  trial  court  held  that  the  daughter  Harriet  was  not  given  a 
life  estate  in  the  farm,  but,  neither  the  wife  nor  she  having  died  within 
the  19-year  period,  the  trust  was  a  valid  one  until  it  expired  of 
its  own  limitation,  and  that  on  such  expiration  the  testator  must  be 
deemed  to  have  died  intestate  as  to  that  part  of  his  estate,  and  that 
it  passed  to  his  heirs  at  law,  and  that  his  daughter  Harriet  having 
received  the  avails  from  it  should  account  therefor  to  her  cotcnant 
from  the  2d  day  of  April,  1893.  It  is  from  such  determination  that 
the  diiughter  Harriet  appeals. 

We  concur  in  Ac  conclusion  of  the  learned  trial  court  to  the  effect 
that  the  tnist  was  a  valid  one,  and  that  the  trust  did  not  continue  for 
the  benefit  of  Harriet  or  her  mother  after  the  time  had  expired  for 
which  it  was  limited.  For  some  reason  the  testator  desired  the  trust 
which  he  created  with  respect  to  his  farm  to  terminate  19  years  from 
the  date  of  his  will.  He  could  not  legally  create  a  trust  for  that  speci- 
fied time,  unless  he  also  made  its  termination  dependent  upon  the  end- 
ing of  two  lives  in  being  within  such  period.  Instead  of  expressly 
saying  that  it  should  terminate  at  the  end  of  19  years  unless  his  wife 
and  daughter  both  should  sooner  die,  he  used  the  expression  that  it 
should  continue  "during  said  19  years  or  during  the  lives  of  my  said 
wife  and  daughter  Harriet  and  the  survivor  of  them."  It  is  quite 
plain  that  this  last  clause  does  not  create  a  life  estate  in  the  wife 
or  daughter  beyond  the  19  years,  but  rather  that  the  limitation  as  to 
their  lives  was  added  for  the  purpose  of  saving  the  trust  for  the  spec- 
ified period,  provided  they  should  live  so  long,  otherwise  that  it  should 
terminate. 

[2]  A  trust  estate  may  be  limited  for  an  arbitrary  period  of  time, 
provided  the  termination  at  an  earlier  period  is  called  for  by  tiie  ex* 
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piration  of  two  lives  in  being  at  the  creation  of  the  trust  Schermer- 
horn  V.  Cotting,  131  N.  Y.  48,  29  N.  £.  980;  McCosker  Brady,  1 
Barb.  Ch.  329. 

[3]  In  considering  what  became  of  the  farm  after  the  termination 
of  the  trust  the  existence  of  the  residuary  clause  of  the  will  seems  to 
have  been  overlooked.  On  the  expiration  of  the  trust,  the  farm  did 
not  pass  to  the  heirs  at  law  of  the  testator,  but  it  dropped  into  the 
residuaiy  dause  of  his  will,  and,  together  with  his  other  property, 
passed  to  the  wife  during  her  lifetime.  She  was  alive,  and  the  resid- 
uary clau<^c  was  in  full  operation  as  to  her,  and  continued  to  be  as 
long  as  she  should  live.  If  no  mention  had  been  made  in  the  will  of 
the  farm,  confessedly  it  would  have  become  a  part  of  the  residue  of 
the  testator's  estate.  The  fact  that  a  19-year  trust  had  been  carved 
out  of  it  did  not  prevent  its  passing  to  the  residuary  estate  when 
the  trust  was  terminated.  A  general  residuary  clause  broadly  spec- 
ifying all  real  and  personal  property  takes  and  holds  all  of  the  prop- 
erty of  the  testator  which  is  not  legally  disposed  of  through  other 
provisions  of  the  will.  Langley  v.  Westchester  Trust  Co.,  180  N.  Y. 
326,  73  N.  E.  44;  Morton  v.  Woodbury,  153  N.  Y.  243,  47  N.  E.  283. 
A  general  residuary  clause  in  a  will  is  created  to  catch  what  drops 
and  to  pass  title  to  what  is  not  otherwise  disposed  of,  and  it  is  only 
under  the  most  exceptional  circumstances  when  the  contrary  intent 
is  manifest  that  it  does  not  perform  its  function. 

There  is  nothing  in  the  will  under  consideration  to  show  that  the 
testator  did  not  intend  that  his  residuary  clause  should  operate  to  the 
fullest  extent  His  greatest  solicitude  was  to  p^rovide  for  his  wife  and 
next  to  make  provision  for  his  daughter  Harriet,  who  was  of  mature 
age  and  unmarried  at  the  time  of  the  making  of  the  will,  and  who  had 
always  lived  with  himself  and  her  mother.  Although  he  possessed  con- 
siderable personal  property,  he  evidently  regarded  his  farm  as  of  im- 
portance. He  therefore  provided  that  for  a  specified  time  his  daughter 
should  share  equally  with  her  mother  in  its  net  profits,  and  that,  if 
the  mother  should  die,  the  daughter  should  have  the  whole  for  such 
time,  notwithstanding  the  fact  thnt  the  remainder  of  his  estate  might 
be  distributed  amongst  the  objects  of  his  bounty,  for  he  carefully 
provided  that  no  other  legatee  or  devisee  should  be  entitled  to  any  part 
of  his  estate  until  the  death  of  his  wife.  If  his  wife  survived  the 
period  of  the  trust,  he  manifestly  intended  that  she  still  should  con- 
tinue to  receive  the  proceeds  of  iht  farm  under  the  provisions  of  his 
residuary  clause. 

If  our  construction  of  the  will  be  correct,  it  follows  that  the  wife 
was  entitled  to  the  use  of  the  farm  as  well  as  the  other  portions  of 
the  estate  of  the  testator  during  her  life,  and  that  it  was  error  to  direct 
the  appellant  Harriet  to  account  for  the  rents  and  profits  thereof  from 
the  2d  day  of  April,  1893.  Title  ripened  In  herself  and  the  other  par- 
ties to  the  action  under  the  residuary  clause  of  the  will  on  the  death 
of  the  wife  of  the  testator  on  the  8th  day  of  November,  19(.)9,  and 
she  has  occupied  the  farm  to  the  exclusion  of  her  co-owners  since 
that  time,  and  is  accountable  for  the  rents  from  that  time,  unless  she 
has  legally  accounted  therefor  in  Surrogate's  Court.  The  parties  are 
all  of  fuU  age,  and  all  take  the  same  proportional  share  of  the  per^ 
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sonal  property  on  distribution  of  the  estate  as  they  take  of  the  real 
property,  and  an  accounting  was  had  in  which  all  parties  were  rep- 
resented by  counsel  in  the  Surrogate's  Court  of  Renssdaer  coun^, 
which  accounting  ripened  into  a  decree  on  the  20th  day  of  December, 
1911,  and  which  decree  was  subsequently  amended  by  an  order  dated 
the  2d  day  of  February,  1912.  There  appears  to  have  been  some  at- 
tempt to  surcharge  the  account  of  appellant  Harriet  as  surviving  ex- 
ecutrix and  trustee  for  waste  to  the  farm,  which  tinder  our  conclusioo 
would  be  chargeable  against  the  wife  of  the  testator  as  life  tenant, 
and  not  against  the  executrix  of  the  estate.  This  surcharge  was  later 
withdrawn,  and  it  is  impossible  from  the  record,  which  does  not  con- 
tain the  accounts  in  full,  to  say  whether  the  rents  and  profits  of  the 
farm  from  the  8th  day  of  November,  1909,  were  included  in  the  ac- 
counting. While  it  was  improper  to  include  such  rents  on  such  ac- 
'  counting,  if  th^  were  in  fact  included,  there  is  no  occasion  for  a  ref- 
erence concerning  them,  and  we  do  not  understand  the  parties  have  a 
disposition  to  attempt  to  compel  them  to  be  twice  paid. 

In  view  of  the  uncertainty  appearing  in  the  record,  we  think  the 
better  course  is  to  permit  the  reference  to  ascertain  the  rents  and  prof- 
its from  the  8th  of  November,  1909,  to  stand,  and,  if  such  rents 
have  been  included  in  the  accounting  before  the  surrogate,  application 
can  be  made  for  modification  of  the  decree  in  that  respect 

The  judgment  should  be  modified  by  directing  an  accountincf  of 
rents  and  profits  of  the  farm  from  the  8th  day  of  November.  1909, 
instead  of  from  the  2d  day  of  April,  1893,  and  as  so  modified  afiirmed, 
with  one  bill  of  costs  to  appellant  and  one  bill  of  costs  to  the  two 
respondents  jointly,  each  bill  payable  out  of  the  fund.  AH 


(78  M!sc  Bep^  311.) 

POEL  flt  aL  V.  BBUNSWICK-BAIiKB-OOLLENDEB  00. 
(Snpieiiie  Oonrt,  Trial  Term,  New  York  Oonnly.  NoTeiid)er, 

I,  Sales  (|  23*) — Gontraop— Meeti:vo  or  BfXNOS. 

Plaintiffs'  agent,  having  bad  a  certain  conversation  with  defendant's 
representative  as  to  the  purchase  of  rubl)er  to  be  shipped  In  installments 
between  January  atul  June,  1911,  wrote  defendant,  aclcnowledging  receipt 
of  a  telephone  offer  to  purclinse  12  tons  up-river  flue  Para  rubber,  at 
12.42  per  pound,  to  be  shipped  from  Brazil  or  Liverpool  In  equal  monthly 
parts  January-June,  1911,  and  agreeing  to  accept  or  reject  the  following 
Monday.  On  that  day  plaintiffs  again  wrote  defendant,  inclosing  a  sold 
note  reciting  a  sale  to  defendant,  for  equal  monthly  shipments  January- 
June,  1011.  from  Brazil  or  Liverpool,  about  12  tons  fine  tip-river  Para 
rublier,  at  $2.42  per  pound,  payable  In  United  States  gold  or  Its  equivalent 
20  days  from  dote  of  delivery.  Defendant,  on  receiving  this  letter,  re- 
turned to  plaintiffs  an  executed  order  blank,  requesting  plaintiffs  to  de- 
liver the  rubber  on  the  same  terms  as  specified  In  the  sold  note,  but  re- 
questing prompt  acceptance.  Plaintiffs,  believing  that  the  contract  was 
complete,  did  not  reply.  Held,  that  such  facts  showed  a  anfllclflllt  mfffillnt 
of  minds  to  constitute  a  valid  contract  of  sale, 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  ||  44-48 ;  Dec.  Dig. 

For  other  deflnltions»  see  Words  and  Phrases,  toL  7,  pp.  CBM-ttMMi 

vol.  8,  p.  77a3.] 
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2.  FkAUDB,  Statute  of  (I  125*)— Saub  of  Goods— Obal  GoimuoT. 

The  statute  of  frauds  does  not  declare  an  oral  contract  for  the  sale  of 
goods  to  be  invalid,  but  only  requires  tbat,  to  be  valid,  there  must  be  a 
note  or  memorandam  thereof. 

[Ed,  Note.— For  other  caeea*  see  Vraodi,  Statute  ott  Cent 'Dig,  H  276- 
277% ;  Dec.  Dig.  §  12.'5.*] 

8.  Fbauds,  Statute  or  ({  118*) — Saub  or  Goods — "Mbmobandum"— Requx- 
■tm. 

A  note  or  "memorandum"  of  a  sale  of  goods,  to  satisfy  the  statute  of 
frauds,  need  not  be  cou fined  to  a  single  paper,  but  may  rest  in  letters, 
telegrams,  bills,  receiiitt,  or  other  forme  of  signed  wrltlnge  whldi  snffl- 
dently  evidence  the  contract  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Statute  o^  Cent  Dig.  f |  262- 
266;  Dec:  Dig.  |  U&* 

For  other  deflnlti<niB,  Bee  Wovde  and  Fhnaee»  toL  fi,  pp.  4472-4478; 
vol.  8,  p.  TTL'O.] 

4.  Fbavds,  Statute  of  (i  118*) — Sale  of  Goods — Mehorattdum. 

Plaintiffs,  having  re<!eived  a  telephone  from  defendant's  agent  as  to  the 
purchase  of  rubber  for  future  delivery,  contlrnied  the  rocolpt  of  the  offer 
by  letter,  setting  an  early  date  to  accept  or  reject.  On  tliat  date  plaintiffs 
inclosed  a  sold  note  to  defendant,  reciting  that  plaintiffs  had  sold  for  ship- 
ment, as  specified,  about  12  tons  up-river  fine  Para  rubber  at  a  price 
stated,  and  naming  terms  of  payment  and  delivery.  In  reply  defendant 
sent  plaintiffs  a  written  order  for  the  rubber,  made  ont  on  one  of  defend- 
ant's order  blanks,  to  which  plaintiffs  did  not  reply,  and  nothing  further 
was  done  for  eight  months,  when  defendant  denied  liability,  on  the  ground 
that  Its  agent  had  no  authority  to  make  the  contract  JTeid,  that  the 
writings  constituted  a  enffldent  memomndam  of  the  contract  to  satisfy 
the  statute  of  frauds. 

lEd.  Note.— For  other  cases,  see  Frauds,  Statute  of.  Cent  Dig.  U  262- 
266;  Dea  Dig.  i  lia«) 

Action  by  Frans  Poel  and  Charles  H.  Arnold,  copartnersv  against 
the  Bruiiswick**Bi(lke-Cd]eiider  Company.  Judgment  for  plaintilSs  on 
certain  preliminary  iswes. 

Pinney,  Thayer  &  Van  Slyke,  of  New  York  City,  for  plaintiffs. 
Gugs^mheimer,  Untermyer  &  Marshall,  of  New  York  City,  for  de- 
fendant 

McCALL,  J.  In  this  mattter  the  oontention  of  the  plaintiffs  is  that 
on  or  about  the  4th  day  of  April,  1910,^  they  entered  into  a  contract 

with  the  defendant  to  sell  and  deliver  to  it,  under  conditions  and  terms 
specified,  "about  12  tons  of  2,240  pounds  each  of  up-river  fine  Para 
rubber,"  and  that  in  January,  1911,  prior  to  the  expiration  of  the  time 
agreed  upon  for  delivery  of  any  of  the  merchandise,  the  defendant 
notified  the  plaintiffs,  in  writing,  that  it  would  not  accept  or  pay  for 
same,  or  carry  out  any  of  the  terms  of  the  alleged  agreement.  After 
the  issue  was  joined,  there  being  in  the  judgment  of  the  litigants  some 
issues  which  upon  the  hearing  or  trial  thereof  mi^dit  prove  decisive 
of  the  entire  controversy,  an  application  for  an  order  of  severance  was 
applied  for  and  resulted  in  a  direction  of  the  court,  under  which  proof 
was  to  be  taken  preliminarily  and  a  decision  had  thereon  to  ascertain 
whether  in  the  disposition  of  same  it  would  or  would  not  be  necessary 
to  enter  into  a  trial  of  the  entire  controversy.  The  proof  thereon  was 
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limited  to  such  a  character  as  would  bear  on  these  two  primary  issues, 
viz. :  First.  Did  the  plaintiffs  and  defendant  make  the  contract  alleged 
in  the  complaint ;  that  is,  was  there  a  meeting  of  minds  ?  Second.  Is 
there  a  written  memorandum  of  such  a  contract,  signed  by  or  on  be- 
half of  the  defendant,  sufficient  to  satisfy  the  requirements  of  the 
statute  of  frauds?  In  disposing  of  these  two  questions  the  court  pro- 
ceeds (upon  the  assent  of  both  parties)  upon  the  assumption  of  the 
fact  that  Rogers  had  the  authority  and  capacity  to  act  for  and  bind 
the  defendant,  which  assumption  is  merely  taken  to  permit  a  disposi- 
tion of  these  questions,  and  is  not  to  be  regarded  as  a  decision  upon 
that  feature  of  the  litigation,  and  with  the  distinct  understanding  upon 
the  part  of  all  that  that  is  an  issue  yet  undecided  and  upon  which 
proof  is  to  be  Udcen,  if  necessity  requires  it. 

[1]  The  facts  established  show  that  on  April  2, 1910,  which  fell  on 
a  Saturday,  Mr.  Kelly,  representing  the  plaintiffs,  and  Mr.  Refers, 
representing  the  defendant,  had  a  telephonic  communication  one  with 
the  other,  the  subject  of  which  was  the  sale  and  purchase  of  rubber 
of  a  quality  or  grade  known  as  up-river  fine  Para  rubber,  and  after 
some  inquiries  as  to  market  price,  etc.,  by  Rogers  and  the  quantity 
.plaintiffs  had  for  sale  by  Kelly,  Rogers  asked  Kelly  what  he  (Kelly) 
could  do  for  next  year — next  year  delivery — and  Kelly  replied  that 
he  could  get  him  rubber  for  January-June  equal  monthly  shipments 
for  up-river  fine  Para  rubber  at  probably  $2.42  per  pound,  delivery 
to  be  either  from  Brazil  or  Europe.  Rogers  then  asked  Kelly  if  he 
could  get  him  this  rubber  at  once,  and  Kelly  said : 

**No;  except  until  I  receive  ray  cables  on  Monday  morning." 

This  conference  or  talk  may  now  be  stated  (as  explanation  showed 
that  the  principal  markets  for  tliis  product  arc  London,  Brazil,  Ham- 
burg, and  New  York  City,  and  the  market  prices  are  determined  on 
cable  communicatbns  with  these  different  places)  to  have  had  reference 
to  market  prices.  Rogers  then  said  to  Kdly: 

"I  will  take  12  tons  of  np-rlver  flne  Para  rahhor  for  equal  monthly  ablp* 
meaita  from  Brazil  or  Europe  at  92.42  per  pound.'* 

And  Kelly  was  to  let  him  know  on  Monday  morning.  On  April  2, 
1910,  the  same  day  Kelly  and  Rogers  had  their  telephone  connmunica- 
tion,  the  plaintiffs  wrote  the  following  letter  to  the  defendant : 

"Now  York,  April  2,  inio. 

"Bnmswlck-Balke-Collender  Co.,  Long  Island  City,  L.  I. — Geutleoien: 
As  per  telephonic  communication  with  yonr  Mr.  Rogers  to-dny  this  is  to  con* 
firm  ha\  iu;^'  your  offer  of  ?2.42  per  pound  for  twelve  tons  iip-rlver  fine  Para 
rubber  for  ijhipnient  either  from  BrasU  or  Liverpool  In  equal  monthly  parts 
January-June,  1911,  ahoQt  whSeh  we  will  let  yen  know  upon  our  receipt  of 
our  cable  rqply  on  Mmday  morning.  TbanUng  you  for  the  offer,  we  re- 
main, 

'^ours  Tery  truly,  Poel  ft  Arnold, 

-Per  W.  J.  Kelly." 

On  April  4th,  which  was  on  the  Monday  referred  to  in  the  above 
letter,  it  is  conceded  that  the  plaintiffs  forwarded  to,  and  there  was 
received  by,  the  defendant  the  following  letter : 
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'•New  York,  April  4.  1910. 

'  Brunswlck-Balke-Colleoder  Co.,  Long  Island  City,  L.  I. — Gentlemen:  En- 
closed we  bog  to  hand  you  contract  for  twelve  tons  of  up-river  tia^  Vttu 
rubber  as  «old  you  to-day  witii  our  tbauks  for  the  order. 

•*V€fy  txvij  yOQlt,  l't>t  I  &  Arnold, 

"Per  W.  J.  Kelly." 

It  is  further  undisputed  that  there  was  an  inclosure  in  above  let- 
ter, but  the  orii^inal  could  not  be  produced ;  the  defendant  asserting 
that  it  had  been  returned  to  the  plaintilts,  and  the  plaintiffs  claiming 
that  they  had  never  received  it,  and,  the  proper  foundation  being  laid, 
the  court  took  secondary  proof  in  iht  shape  of  a  copy,  and  it,  as  of- 
fered and  accepted,  reads  as  follows: 

**Aprtl  4/ia 

"Brimswlck-Balke-Collt'iider  Co.,  Long  Island  City.  L,  I. — Sold  to  you  for 
equal  montlily  shlpmeot^  January-June,  1911,  from  Brazil  and  or  Liver- 
pool aboQt  twelve  (12)  tone  up-rlTer  fine  Para  mttber  at  two  dollars  and  for^ 
ty-two  cents  ($2.42)  per  pound  payable  in  U.  S.  |^ld  OV  lis  equivalent  casb, 
twenty  (20)  days  from  date  of  delivery  here." 

On  some  orders  covering  different  transactions  than  the  one  in  dis- 
pute, it  was  shown  that  the  plaintiffs  had  inserted  a  clause  which  read, 
"this  contract  contingent  upon  strikes,  accidents  or  other  causes  be- 
yond our  control,"  and  Rogers,  in  testifying,  said  the  instrument  last 
above  set  forth  contained  this  "strike  clause,"  not  attempting  to  iur- 
ther  give  its  phraseology.  With  this  one  exception  and  the  addition 
in  red  ink  of  the  numerals  "Order  #  25409,"  which  was  defendant's 
number  placed  on  this  copy,  it  is  conceded  that  this  instrument  (copy) 
set  forth  above  is  substantially  the  same  as  the  original  instrument, 
which  was  contained  in  the  letter  of  April  4,  1910,  addressed  by 
plaintiffs  to  the  defendant.  As  to  terms  of  credit  contained  therein, 
Kelly  swore  that  he  arranged  that  with  the  defendant.  Upon  April  7, 
1910,  the  plaintiffs  received  from  the  defendant  the  following,  which 
was  sent  on  a  form  used  by  the  defendant,  part  of  same  being  printed 
matter  and  part  written,  that  constituting  printed  matter  being  in 
italics: 

"Order  No.  25409. 
*^Th(i  iMHiider  muit  oppmr  on  liMoleet  mii4  ou§t,} 

Ave^  Fo9  mid  Marsh  8t9. 

"Long  Island  City,  4/6  i510. 
"If   Poel  &  Arnold,  277  Broadway,  N.  Y.  C:  Please  deliver  at  once  the 
foUowiiig  and  send  invoices  xoith  goods-. 

"About  12  tons  up-rlvor  fine  P.-ira  rubber  at  2.42  per  pound. 
"Equal  monthly  shlpineut  January-June,  1911. 
"Conditions  upon  ushich  above  order  is  given: 

"Goods  on  this  order  must  be  delivered  when  specified.  In  ease  you  can- 
not comply,  advise  us  by  return  mail  stating  earliest  date  of  delivery  you 
can  make,  and  await  our  further  orders.  The  acceptance  of  this  order  which 
in  any  event  you  must  promptly  acknowledge  wiU  be  considered  by  us  as 
a  guarantee  on  your  part  of  prompt  delivery  icitMn  the  specified  time. 

'Terms  :      —  F,  O.  B.  . 

"RespeetfuUy  yours, 

**Tbe  Bmnawlck-Balke^IIender  Co.  of  New  York, 

**FBr  a  R.  Bogen.*' 
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No  other  communication  of  any  kind,  written  or  oral,  so  far  as  I 

can  see,  passed  between  the  parties  or  their  representatives  until  Janu- 
ary 7,  1911,  upon  which  day  the  plaintiffs  received  from  the  defendant 
a  letter,  dated  on  that  day,  reading  as  follows,  and  written  upon  paper 
bearing  the  letter  head  of  defendant  company  : 

"Executive  Departiueut. 

'*JamiiU7  7,  lOlL 

"Messrs.  Pool  &  Arnold,  277  Broadway — fifiitUinon:  We  beg  herewith  to 
advise  you  that  within  the  past  few  weeks  there  has  come  to  our  attentSon 
through  a  statement  made  to  us  for  the  first  time  by  Mr.  Rogers  informa- 
tion as  to  certain  transactions  had  by  him  with  you  in  the  past  and  espe- 
cially as  to  a  trausactlon  in  April  last  relating  to  12  tons  of  crude  rubber. 
Mr.  Rog«f8  bad  no  authority  to  effect  any  such  transaction  on  ottr  accotrat 
nor  had  we  any  notice  or  Icnowledge  of  his  action  until  he  made  a  voluntary 
Statement  of  the  facts  within  the  past  few  weeks.  In  order  that  you  may 
not  be  pot  to  any  winecessary  Inconvenience  we  feel  bound  to  give  you  no- 
tice at  the.  earliest  opportunity  after  investigating  the  facts  that  we  shall 
not  recognize  this  transaction  or  any  other  that  may  ha?e  been  entered  in- 
to wltti  We,  Rogers  wblcb  was  wttboot  onr  knowledge  or  antliorlty. 
*'Tonni  traly,  Tbe  Brunswiek-Balke-Collender  Co. 

"Per  Thomas  P.  Mills,  Vice  Prst." 

This  letter  plays  an  important  role  in  this  litigation  for  two  reasons, 
as  will  be  seen  on  tlie  subsequent  reference  to  it.  As  to  first  question 
propounded,  I  answer  "Yes;"  the  negotiations  between  tlie  parties 
were  all  sufficient,  and  it  is  established  beyond  question,  in  my  judg- 
ment, that  their  minds  met  in  thorou^  harmony  on  all  the  features 
proposed.  There  could  not  be  a  shade  of  doubt  about  this,  were  it  not 
for  the  attitude  the  witness  Rogers  assumed  towards,  and  the  testimony 
he  gave  affecting,  defendant's  Exhibit  3,  called  the  "contract,"  which 
was  inclosed  in  plaintiff's  Exhibit  2  (letter  written  April  4,  1910),  and 
which  "contract"  was  concededly  received  by  the  defendant.  Rogers 
said  that  when  he  sent  Exhibit  4  to  plaintiffs  he  inclosed  to  them  Ex- 
hibit 3,  and  he  wideavored  to  establish  that  he  so  returned  it  because 
he  did  not  approve  of  it,  and  that  when  he  forwarded  Exhibit  4  with 
it  he  meant  to  convey  to  plaintiffs  that  he  wanted  it  substituted  in  place 
and  instead  of  Exhibit  3,  although  he  admits  he  wrote  nothing  what- 
soever to  that  effect,  but  merely  inclosed  the  two  Exhibits  3  and  4.  It 
is  conceded  that  no  reply  was  made  by  plaintiffs  to  Exhibit  4,  because, 
as  they  assert,  it  was  already  a  completed  transaction,  and  it  required 
no  reply,  and  that  Exhibit  4  was  but  a  mere  acknowledgment  that  the 
deTendant  had  received  the  "contract"  upon  which,  as  to  all  its  terms, 
they  had  previously  and  absolutely  agreed ;  and  they  stoutly  assert  that 
Exiiibii  3  was  not  inclosed  in  the  envelope  that  brought  them  Exhibit 
4,  and  that  Exhibit  3  was  never,  under  any  circumstances,  returned  to 
them.  What  is  there  to  maintain  Rogers'  contention  ?  He  never  makes 
a  solitary  inquiry  after  his  alleged  attempt  to  substitute  Exhibit  4  for 
Exhibit  3  of  tlie  plaintiffs  as  to  what  their  attitude  would  be  in  th.e 
premises,  and  it  is  conceded  that  he  never  heard  from  them.  Still  for 
a  portion  of  the  time  the  market  price  of  the  product  was  rising.  He  ' 
never  informed  his  superiors,  according  to  his  testimony,  even  of  the 
making  of  any  contract,  much  less  of  his  endeavor  to  substitute  another 
for  that  submitted,  which,  he  says,  he  did  not  approve,  hut  from  April 
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until  the  following  December  he  stands  mute  as  to  the  entire  transac-  . 
tion,  and  in  the  latter  part  of  that  month  he  apprises  the  officers  of  the 
company  of  what  evidently  his  original  transaction  was,  and  this  at  the 
time  the  market  price  of  the  product  had  fallen  off  over  100  pc;-  cent, 
and  below  that  of  the  figure  he  had  agreed  upon  as  a  purchase  pirice. 
It  Is  impossible  to  credit  his  story,  either  that  Exhibit  3  was  ever  re- 
turned, or  that  it  was  his  intention  to  make  any  such  substitution  as 
he  asserts.  If  I  would  want  anything  further  to  convince  me  in  the  con- 
clusion, I  would  but  refer  to  defendant's  letter  of  January  7,  1911, 
wherein  it  is  said,  in  repudiating  Mr.  Rogers'  transaction  of  April  for 
the  purchase  of  12  tons  of  rubber  from  the  plaintiffs,  that  "aft&r  m- 
vestigatmg  the  facts  we  shall  not  recognize,"  etc.  In  what  way  could 
such  an  investigation  be  made  excepting  by  interrogating  Rogers,  and, 
if  he  had  sent  this  Exhibit  3  back  or  attempted  the  substitution  he  says 
he  did,  would  not  that  very  salient  feature  have  been  recited  and  set 
forth  in  the  communication  of  January  7,  1911?  Yet  it  is  absolutely 
silent  on  that  score.  Exhibit  4,  in  my  opinion,  was  just  what  the  plain- 
tiffs' attorney  says  it  was— a  hurriedly  prepared  acknowledlgment  of 
the  receipt  of  Exhibit  3,  as  evidenced  by  all  the  earmarks  of  lack  of 
care.  The  printed  matter  calling  for  delivery  at  once  is  thoroughly  in- 
consistent with  what  the  understood  arrangements  were  that  delivery 
was  to  be  made  January-June  1911,  etc.,  as  shown  in  actual  writing 
on  same  exhibit.  The  same  reasoning  would  apply  to  all  these  printed 
requirements  appearing  upon  this  Exhibit  4.  Rogers  just  wrote  upon 
this  form  of  defendant  his  acknowledgment  of  the  receipt  of  the  con- 
tract, signed  by  the  plaintiffs,  and  as  to  which  their  minds  had  fully  and 
completely  met ;  and  it  was  never  the  intention  that  this  printed  mat- 
ter had  any  bearing  whatsoever  upon  the  transaction.  It  conveys  to 
plaintiffs  defendanrs  order  nuniber  and  the  advice  that  same  should 
appear  on  invoices  and  cases. 

[2,  S]  Our  statute  of  frauds  does  not  declare  an  oral  contract  for  the 
sale  of  goods  to  be  invalid,  but  requires  merely  that,  to  be  valid,  there 
must  be  a  "note  or  memorandum,"  etc.,  of  said  contract ;  an,d  it  is  quite 
settled,  I  take  it,  that  the  written  evidence  required  bv  the  statute  need 
not  be  confined  to  a  single  paper,  but  that  letters,  tel^ams,  bills,  re- 
ceipts, or  other  forms  of  signed  writings  which  sufficiently  evidence 
the  contract  of  the  parties  are  all  that  is  required.  Thus  Wigmore  in 
his  work  on  Evidence,  in  pointing  out  the  distinction  as  between  stat- 
utes which  require  a  contract  to  be  in  writing  and  those  requiring  a 
"note  or  memorandum"  in  writing,  etc.,  says,  in  reference  to  the  latter: 

"In  otlier  wordB,  tbe  writing  is  not  tbe  contract,  but  is  distinct  from 
It,  and  Is  merely  the  parttes'  admission  that  andi  a  contract  was  made. 
•  •  •  For  example,  the  written  admission  may  be  subsequent  to  the 
contract  It  may  even  be  an  attempt  to  repudiate  the  contract.  It  may  l>e 
In  a  letfeev  to  a  third  person.'' 

And  in  Browne  on  Statute  of  Frauds  it  is  said : 

**An  oral  contract  may  be  taken  out  of  the  statute  of  frauds  by  letters 
whicli  admit  the  making  of  the  contract  by  the  writer,  but  in  terms  re- 
pudiate his  UablUty."  Section  864a. 
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[4]  In  this  aspect  it  will  be  seen,  then,  the  importance  of  the  letter 
of  January  7,  1911,  as  I  referred  to  supra,  first,  as  not  being  confirm- 
atory of  Rogers'  attitude  as  to  Exhibit  3,  and,  second,  as  to  its  effect 
when  you  consider  the  above  cited  authorities,  because  in  that  letter 
they  specifically  acknowledge  the  existence  of  jdie  transaction  of  April 
4th,  which  is  the  subject  of  this  litigation.  Taking  it  in  all  its  aspects 
after  reviewing  all  the  writings  presented  on  this  trial,  the  second  ques- 
tion must  be  answered  as  was  the  first,  "Yes,"  There  is  a  written 
memorandum,  signed  by  or  on  behalf  of  th^  defendant,  sufficient  to 
satisfy  the  requirements  of  the  statute  of  frauds,  and  direction  and 
procedure  may  be  taken  and  had  accordingly. 

Judgment  accordingly. 


SCHULTZ  et  aL  ▼.  FITZGXBBONS. 
(SunTeme  Ctonrt;  Appellate  DiTisloOt  Sim  Department  January  10,  1018.) 

AooouNT  Stated  (1  10*)— Actions — Sufficiency  of  Evidenck. 

In  an  action  on  nn  account  stated,  evidence  hrlt!  snfficiont  to  make  out 
a  case  lor  pluintifl's  iu  ttic  abi^uce  of  an^^  opi>using  i)rouf,  and  lieuce  a 
verdict  for  defendant  waa  unwarranted. 

[Ed.  Note.— For  other  cases,  see  Account  Stated,  Gent  Dig.  if  91-08; 

Dec.  Dig.  f  10.*  1 

Ingraliaui,  r.  J.,  Oib^entliig. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Martin  M.  Schultz  and  others,  copartners,  doing  business 
under  the  name  of  Martin  M.  Schultz  &  Co.,  against  Mary  J.  Fitz- 
gibbons,  as  administratrix  of  James  B.  JklcMalion,  deceased.  From 
a  judgment  for  the  defendant  and  an  order  denying  a  new  trial,  plain- 
tiffs appeal.   Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  MILLER,  and  DOWUNG,  JJ. 

Stephen  Van  Wyck,  of  New  York  City,  for  appellants. 
John  H.  Durack,  of  New  York  City,  for  respondent. 

DOWIJKci.  j.  Plaintiffs  bring  tliis  action  to  recover  the  sum  of 
$8,743,  with  interest  upon  an  account  slated  on  December  15,  1909, 
between  them  and  James  B.  McMahon,  now  deceased.  The  answer 
contains  a  denial  of  the  statement  of  any  account  between  the  par- 
ties, and  then,  as  a  separate  defense,  after  repeating  the  denial,  sets 
up  an  alleged  agreement  between  McMahon  and  one  Alexander  Clark, 
made  on  or  about  December  15,  1909,  by  which,  in  consideration  of 
the  transfer  to  him  of  a  certain  insurance  policy,  the  latter  "would 
assume  tiie  payment  of  the  indebtedness  described  in  the  complaint 
herein  and  would  pay  the  same,"  and  a  further  agreement  by  decedent 
witli  plaintiffs  (who  were  advised  of  the  arrangement  with  Clark) 
that  they  "would  then  and  iliere  release  the  said  decedent  from  any 
and  all  obligations  under  the  alleged  indebtedness  set  forth  in  the 
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oomplaint  herein,  and  in  place  thereof  would  accept  as  a  debtor  of 
the  said  indebtedness  the  said  dark  in  place  of  the  said  McMahon/' 

The  statement  of  account  received  in  evidence  is  as  follows: 

DupUcate.  Statement 
M  Aoeonnt  No.  9  Olileago,  Dect  lUb,  1909. 

In  account  witb 

Martin  M.  Scbultz  &  Ca 
1009  Dr.  Cr. 

J«ne  12    Loss  2000    Julv  Ofl  190S.00 

July  24  SOO   iiept  "  1167.00 

-   81  BOO  -  1798.00 

'    31      •      tSOO      •*   1483.00 

Aug.  18      **     1000      **   2390.00 

Dee.  14  By  Balance  8748.00 

8743.00  8743.00 

Dee.  16  To  Balance  8748.00 
O.  K.        Chgo.  Dec.  15/00 
J.  B.  M.  J.  B.  M. 


It  was  established  (and  not  sought  to  be  controverted)  that  the  ini- 
tials "J.  B.  M.,"  twice  signed  to  this  paper,  were  in  the  handwriting 

of  McMalion.  He  was  a  business  man,  and  vice  president  and  jjener- 
al  manager  of  N.  K.  Fairbanks  &  Co.,  with  whom  he  had  been  associ- 
ated for  28  years.  Moritz  O.  Korff,  a  disinterested  witness,  and  who 
had  been  acquainted  with  him  for  20  years,  testified  that  he  saw 
McMahon  at  the  hospital  in  Chicago  in  December,  1909,  every  day 
during  his  stay  in  the  city ;  that  McMahon  told  him  he  had  an  accoinu 
with  Martin  M.  Schultz  &  Co.  (the  plaintiffs),  and  was  indebted  to 
them,  and  asked  the  witness  to  go  to  the  tirm's  office  at  the  Board  of 
Trade  Building,  and  see  Mr.  Schultz  that  he  might  instruct  the  book- 
keeper to  send  him  his  account  This  KorfF  did,  telling  them  as  the 
reason  that  McMahon  was  going  to  New  York  shortly,  and  wished 
**to  check  matters  up."  He  reported  his  visit  to  McMahon,  who  after 
several  days  told  him  he  had  not  yet  heard  from  the  firm,  and  asked 
him  to  call  there  again  and  urged  the  sending  of  the  account,  which 
Korff  did.  On  December  16,  1909,  when  Kom  called  at  tiie  hospital. 
McMahon  handed  him  a  paper,  being  a  duplicate  of  the  statement 
above  set  forth,  and  said  to  him  that  Schiilt?:  had  visited  him  tiie  dav 
before;  that  this  was  the  statement  he  had  received  from  Schullz  of 
his  account ;  that  he  had  checked  it  up ;  that  the  $8,743  which  appeared 
thereon  was  "a  nice  amount  for  htm  to  owe,"  and  queried  "How  am  I 
going  to  make  that  up?"  The  cross-examination  of  this  witness  did 
not  vary  his  testimony  in  the  slightest  degree,  but,  on  the  contrary, 
made  certain  the  identity  of  the  paper  shown  him  by  McMahon  as 
the  duplicate  statement  of  account,  and  that  it  referred  to  account 
No.  9  and  showed  a  debit  balance  due  thereon  of  $8,743.  Martin  M. 
Sdiultz  testified  without  objection  that  he  saw  McMahon  on  Decem- 
ber 15,  1909,  in  his  room  at  the  hospital  in  Chicago,  that  he  had  witli 
him  a  statement  of  account  between  McMahon  and  his  firm,  and  that 
the  paper  in  evidence  was  identical  therewith.  Further  he  was  not 
allowed  to  go  because  of  objection  raised  by  defendant.  The  nurse 
180N.T.8.— 30 
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in  attendance  on  McMahon  at  the  time  testified  that  Sditiltz  had  visit- 
ed McMahon  at  the  hospital  about  December  IS,  1909.  Officials  of 
N.  K.  Fairbanks  &  Co.,  who  had  long  been  associated  with  Mc^^ahon. 
identified  the  initials  on  the  statement  of  account  as  being  in  his  band- 
writing. 

As  against  this  proof,  the  defendant  sought  to  establish  its  defenae 
of  an  assumption  of  the  debt  of  McMahon  by  Clark,  but  utterly  failed 
so  to  do.  The  only  other  testimony  was  that  of  defendant's  attorney 
that  on  a  trip  which  he  made  to  Chicago  in  the  interest  of  the  estate 
plaintiffs  failed  to  mention  or  urge  their  claim. 

Upon  this  record,  I  am  convinced  that  the  verdict  for  the  defendant 
was  against  the  weight  of  evidence.  McMahon  had  no  business  rela- 
tions with  plaintiffs  which  would  have  justified  or  required  his  certi- 
fying to  the  correctness  of  the  account  save  as  a  customer,  owing  them 
moneys  the  amount  of  which  he  was  desirous  of  learning  and  havinflr 
hxed  and  determined.  He  was  ill,  evidently  seriously  so,  for  he  died 
some  two  months  thereafter.  His  desire  for  a  statement  of  his  ac- 
count, as  repeated  to  Korff,  was  natural.  He  knew  nothing  of  plain- 
tiffs' books  or  affairs,  and  therefore  there  was  no  pretext  under  whidi 
he  could  have  initialed  the  account  as  correct  unless  it  was  his  own^ 
and  unless  account  No.  9  was  his  individual  account,  as  Korff  testi- 
fies and  as  the  circumstances  sufhciently  demonstrate.  While  Schultz 
could  not  testify  to  his  personal  transactions  with  deceased,  Ins  visit 
to  McMahon  in  the  hospital  is  shown  by  him  and  corroborated  by 
the  nurse.  This  followed  the  requests  to  Korff  by  McMahon  to  obtain 
the  account,  and  is  followed  by  the  production  of  the  account  by  Mc- 
Mahon to  Korff  and  the  confirmation  of  the  balance  shown  by  it, 
together  with  the  production  from  plaintiff's  possession  of  the  dupli- 
cate, with  its  correctness  certified  by  McMahon  himself.  There  is 
nothing  suspicious  or  furtive  about  the  transaction  in  any  way»  There 
is  nothing  improbable  in  the  testimony  of  the  witnesses,  nor  anything 
to  impugn  their  veracity  or  good  faith.  There  was  nothing  about  the 
statement  of  account  to  render  its  admissibility  doubtful  as  the  learned 
trial  justice  seems  to  have  thought,  and  his  expressed  reluctance  to- 
receive  or  give  vreight  to  which  must  have  had  its  effect  upon  tiie 
jury.  In  any  event,  plaintiffs  had  made  out  their  case,  and,  in  the  ab- 
sence of  any  opposing  proof  on  behalf  of  defendant,  the  verdict  for 
the  latter  was  unwarranted. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the  event 

McLaughlin,  LAUGHLIN,  and  miller,  JJ.,  concur. 

INGRAHAM,  P.  J.  I  dissent    I  think,  considering  the  nature  of 

the  transaction  and  tlie  entire  failure  of  the  plaintiffs  to  prove  that 
the  defendant's  intestate  ever  had  any  transactions  with  the  plaintiffs, 
that  there  was  a  question  of  fact  for  the  jury,  and  their  verdict  should 
not  be  disturbed.  The  action  is  on  an  account  stated.  The  account 
on  its  face  does  not  show  that  it  was  an  account  against  the  decedent ; 
and  there  is  no  evidence  that  the  decedent  ever  had  any  transaction 
of  the  kind  specified  in  this  account  with  the  plaintiffs.  It  might  well 
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be  that  this  account  was  one  which  involved  transactions  for  which 
the  decedent  \va«:  not  personally  liable,  but  which  it  was  to  the  inter- 
est of  the  plaintiffs  to  have  him  mark  correct.  To  justify  a  recovery 
as  of  an  account  stated,  it  must  appear,  I  think,  on  the  face  of  the  ac- 
count, that  by  approving  it  the  person  against  whom  there  is  a  balance 
admitted  the  correctness  of  the  balance  due  from  him.  The  mere 
fact  that  he  wrote  "O.  K."  on  this  account  and  signed  his  name  was 
not,  as  I  view  it,  an  admission  that  he  was  the  one  personally  liable 
for  the  balance  found  due,  as  there  was  nothing  on  the  face  of  the  ac- 
count that  indicated  that  fact.  The  plaintiffs  might  easily  have  sub- 
stantiated this  daim  by  showing  that  they  had  transactions  with  the 
defendant's  intestate,  or  on  his  account,  which  were  represented  by 
the  balance  that  on  the  face  of  the  account  was  due  from  somebody  so 
as  to  connect  this  account  with  the  decedent's  business;  but  I  do  not 
think  there  was  on  the  face  of  this  account  any  admission  that  the  de- 
cedent was  liable  to  pay  the  balance  due,  and  that  fact  was  not  suppfii^ 
by  other  evidence.  •  ' 

I  therefore  think  the  judgment  should  be  affirmed. 


8TANDABD  MILLINO  00.  t.  DB  PASS  et  aL 
(Sapfeme  Oomt;  Appellate  Dlvlsloii,  First  Department  Janmur  1<K  1918^ 

1.  BviDBivcv  n  400*)~Pa«oi,  BnranrcB— CoimAcr— Saim. 

A  broker's  bou^'ht  and  soM  note,  whJch  contained  all  of  the  terms  of 
the  contract,  including  the  parties,  price,  and  time  of  shipment,  is  subject 
to  the  rule  against  varyiug  a  writtta  tnstrmnait  by  pu6L 

[Ed.  Note  — For  other  casea,  see  BrMenee^  Gent  Dig;  ||  ITTB-ITOS; 

Dec  Dljf.  s  400.*] 

2.  Balis  (S  272*) — Implied  Wabuamti  or  Quaiott. 

The  law  would  Imply  a  seller's  agreement  that  rice  sold  was  of  a  mer> 

chantable  quality. 

[Ed.  Note.— For  Other  cases,  see  Sales,  Cent  Dig.  |  747;  Dec  Dig. 
f  272.*1 

t.  EviDKRCB  (I  441*)— Paboz.  SviD«NCB-<3oinaAoi>— Saxss. 

Where  a  written  contract  for  the  sale  of  rice  expressly  required  mer- 
chantable rice,  evidence  that  the  sale  was  by  sample  and  the  rice  shipped 
did  not  correspond  to  the  sample  was  not  admissible,  as  varying  the  eon- 
tract 

[Ed.  Note.— For  other  enses,  see  Evidence,  Cent  Dig.  fi  1719,  1729^ 

17(>:{.  170.V1S45.  2030-2U47;  Dec.  Dig.  |  441.»1 

4.  Appeal  and  Krhob  (|  1050») — Harmless  Ebsos — Advtsston  or  ByiDCifCS. 

Error  In  admitting  evidence  that  a  sale  of  rice  was  by  sample  and  that 
shipped  did  not  correspond  to  the  sample,  which  was  the  basis  of  the 
court's  action  in  directing  a  verdict  for  defendants  In  an  action  for  tile 
pvnchase  price,  was  prejudicial  to  plaintiff. 

[Ed.  Note. — For  other  cases,  hoc  Avpeal  and  Error,  Cent  Dig.  U  1068; 
10C9.  4153^157,  41CG ;  Dec.  Dip.  §  lOfiO.*] 

ft.  Bales  ({  ICSVj*) — Inspection — Rk-ikction, 

Where  purchasers  of  rice  reserved  the  right  to  examine  It  before  ae^ 
ceptnnoe.  nud  did  examine  and  reject  it,  title  did  not  pass  to  them,  so 
that  tliey  could  nut  be  conipelleil  to  accept  the  rice,  and  rt'cciver.  by  way 

•For  other  cwses  see  same  topic  A  I  svubmb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indezea 
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of  counterclaim,  damages  for  Its  defective  quality,  but  eoQld  reslat  an 
action  for  its  price  on  the  ground  of  breach  of  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  ff  400-421;  Dec. 
Dig.  I  168%.n 

Appeal  from  Special  Term,  New  York  County. 
Action  by  the  Standard  Milling  Company  against  Eliot  A.  De  Pass 
and  others.  From  an  order  setting  aside  a  verdict  for  defendants  and 

granting  a  new  trial,  defendants  appeal.  Affirmed. 

Argued  before  INGRAHAM.  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN.  MILLER,  and  DOWLING,  JJ. 

Percival  H.  Gregory,  of  New  York  City,  for  appellants. 
George  H.  Gilman,  of  New  York  City,  for  respondent. 

McLaughlin,  J.  Action  to  recover  a  portion  of  the  purchase 

price  of  3.000  pockets  of  rice  sold  by  plaintiff*  a  Louisiana  corporation, 
to  defendants,  who  were  copartners  doing  business  under  the  name  of 
A.  S.  Lascelles  &  Co.  The  contract  under  which  the  rice  was  sold 
was  made  in  New  York  through  the  brokerage  firm  of  A.  P.  Topping 
&  Co.,  acting  on  behalf  of  plaintiff.  It  was  evidenced  by  a  bought  and 
sold  note,  reading  as  follows: 

New  York,  AprU  25,  1906. 

Sold  for  aoeoont  o£  Bayou  dtj  Rice  Mills  to  Messrs.  A.  S.  Lascelles  ft 

Co. 

Marks  Barrels^  Foclrats. 

#107  aOOO  Rice  at  8#  per  lb.  f.  o.  b.  Hon^^ton.  Texas. 

Packed  io  doable  pockets. 
Immediate  shipment  no  insnrance. 
Terms  Net  Cash,  S/D  attached  to  B/L  privilege  of  examination. 

A.  P.  Tupping  &  Co.,  Brokers. 

The  name  Bayou  City  Rice  Mills  was  a  trade-name  used  by  the 
plaintiff  in  its  dealings  in  rice.  A  few  clays  after  the  agreement  was 
entered  into,  the  plaintiff,  in  accordance  with  instructions  from  the 
defendants,  shipped  the  rice  in  question  to  Galveston,  Tex.,  and  drew 
drafts  upon  defenduits  for  the  purchase  price,  with  the  bills  of  lading 
attached.  On  June  18,  1908,  defendants  wrote  plaintiff  a  letter,  stat- 
ing that  tlicy  had  examined  the  rice  at  Galveston,  and  were  coinpellcd 
to  refuse  to  accept  the  same  as  a  delivery  under  the  contract.  On 
being  asked  for  the  reason  of  the  rejection,  they  replied  by  letter  that 
the  rice  was  not  of  the  same  quality  as  the  sample  upon  which  the  * 
contract  was  made.  Thereupon  plaintiff  gave  defendiants  notice  of 
the  time  and  place  where  the  rice  would  be  sold  at  public  auction 
for  their  account.  The  sale  took  place  according  to  the  notice,  and 
the  plaintitT.  being  the  highest  bidder,  purchased  the  same,  paying 
therefor  $7,650.  After  deducting  the  expenses  of  the  sale  and  trans- 
portation, the  net  proceeds  were  credited  upon  the  purchase  price, 
and  there  still  remained  a  balance  of  $1,889.35  which  the  plaintiff 
claims  to  be  due  from  the  defendants,  and  to  recover  which,  togctlver 
with  interest,  this  action  was  brought.  At  the  conclusion  of  the  trial, 
the  court  directed  a  verdict  in  favor  of  the  defendants,  which  it  sub- 

»  ■  I   — ^  .  li   .11  ■      — »  I  ■!         II  BM^— — — 
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sequently  set  aside  and  granted  a  new  trial,  on  the  ground  that  error 
had  been  made  in  admitting  parol  evidence  that  the  sale  of  the  rice 

was  by  sample,  and  also  upon  the  groimd  that,  if  the  rice  shipped 
did  not  correspond  to  the  sample,  the  defendants,  nevertheless,  were 
bound  to  accept  it  and  plead  as  a  counterclaim  the  damages  sustained 
by  reason  thereof. 

[  1  ]  There  is  no  dispute  between  the  parties  that  the  bought  and  sold 
note  was  the  contract  made  between  them.  It  embodied  all  the  terms 
of  the  agreement,  and  is  therefore  subject  to  the  well-settled  rule  . 
against  varying  a  written  instrument  by  parol  evidence.  Thomas  v. 
Scutt,  127  N.  Y.  133.  27  N.  E.  961 ;  Eii^hmie  v.  Taylor,  98  N.  Y. 
Ji^cS;  Williamson  v.  Seelcy,  22  App.  Div.  389,  48  N.  Y.  Supp.  196.^ 

[2]  The  agreement  called  for  merchantable  rice.  This  the  law  im- 
plied (Carleton  v.  Lombard,  Ayres  &  Co.,  149  N.  Y.  137,  43  N.  E. 
422;>Gay]ord  Mfg.  Co.  v.  Allen,  53  N.  Y.  515),  but,  as  varied  by  the  • 
parol  evidence,  it  would  require  the  delivery  of  rice  which  corre- 
sponded with  the  sample  (Henry  &  Co.  v.  Talcott,  175  N.  Y.  385,  67 
X.  E.  617;  Bach  v.  Levy,  101  N.  Y.  511,  5  N.  E.  345j. 

In  Filkins  v.  Whyland,  24  N.  Y.  338,  the  agreement  between  the 
parties  read  as  follows: 


It  was  sought  by  tlic  vendee  to  prove  by  parol  evidence  that  at  the 
inne  of  the  sale  the  vendor  expressly  warranted  the  horse  to  be  sound. 
The  evidence  was  excluded,  and  the  i>laintiff  nonsuited.  In  a£Bnntng 
the  judi^nent  Judge  Wright,  who  delivered  the  opinion  of  the  court, 
referring  to  the  agreement,  said : 

"If  It  Is  to  be  rcgnrded  and  trcntod  ns  the  contract  of  the  parties  for  the 
purchase  aud  sale  of  the  hurse,  reduced  to  writing  after  verbal  representa- 
tions and  fttpnlatioiit,  tlien,  as  it  cratalns  no  warranty.  It  was  Inadmlssi*  ' 
bie  to  add  to  or  vary  sneb  contract  by  parol  testimony  tendliq;  to  move  a 

warranty." 

Tlic  agreement  here  under  consideration  is,  in  some  respects,  similar 
to  the  one  passed  upon  in  Wiener  v.  \\*hipple,  53  Wis.  298,  10  N.  W. 
433,  40  Am.  Rep.  775.    There  the  agreement  read : 

Bought  of  Cass  Whipple  about  300  bushels  of  barley  at  65  cents  for  50 
ponnds,  to  be  delivered  bj  tbe  16tb  of  Septembor  next  Paid  on  same  fSK. 

A.  Whipple. 

Waterloo.  Auirust  24,  18S0.  B.  M.  Wiener. 

At  the  trial  in  that  action  it  was  shown  that  the  defendant  Whipple 
delivered  one  load  of  barley  to  the  plaintiff,  which  was  accepted  and 
paid  for,  and  that  he  afterwards  offered  to  deliver  two  loads,  which 
the  plaintiff  refused  to  accept,  alleging  that  it  was  not  of  tlie  quality 
whidh  he  had  .bought,  that  he  bought  the  barley  by  sample,  and  that 
tendered  by  defendant  was  not  as  good  a  quality  as  the  sample.  The 
trial  court  permitted  plaintiff,  against  defendant's  objection,  to  give 
parol  evidence  tending  to  show  that  tlie  sale  was  in  fact  by  sample. 


Tcoy,  Kov.  10,  *62. 


a  B.  FUklns  Bo*t  of  G.  Wbyland, 


1  Ilorae. 


Received  payment 


...  $150.00 
Q.  Wbyland. 


Digitized  by  Google 


614 


13d  HEVf  JOKK  SUPPLEMENT 


(Sup.  Ct. 


The  adtnissloti  of  this  evidence  was  hdd  to  be  error,  which  necessi- 
tated a  new  trial ;  the  court  saying : 

"The  written  contract  being  plain  and  nneqglToeU,  no  parol  evidence  can 
be  given  to  explain  or  change  its  terms.  *  *  *  It  appearing  that  the 
eootract  was  in  writing,  each  written  oontract  failing  to  show  that  the  sale 
was  by  sample.  It  was  clearly  error  to  permit  the  plaintiff  to  slkow  that  the 
sale  was  in  fact  made  by  samtde." 

*  * 

[3]  In  the  case  now  before  us  the  agreement  between  the  parties 
.  is  complete.  There  is  nothing  ambiguous  about  it.  Under  it  plaintiff 
was  obliged  to  deliver,  as  indicated,  merchantable  rice.  A  better  qual- 
ity than  that  could  not  be  required.  It  was  therefore  error  for  the 
court  to  receive  against  plaintiff's  objection  parol  evidence  that  the 
sale  of  the  rice  was  by  sample  and  that  that  shipped  did  not  corre- 
spond to  it. 

[4]  This  error  was  a  substantial  one.  It  was  the  basis  of  the  court's 
action  in  directing  a  verdict  in  favor  of  the  defendants.  Tlie  verdict 
was  therefore  properly  set  aside  and  a  new  trial  ordered. 

This  opinion  might  well  stop  here,  but,  since  there  must  be  a  new 
trial,  it  may  not  be  out  of  place  to  caU  attention  to  the  fact  that  the 
court  was  in  error  in  setting  aside  the  verdict  on  the  other  ground 
named. 

[6]  If  the  defendants,  with  full  knowledge  of  all  the  facts,  had 
accepted  the  rice,  then,  in  an  action  to  recover  the  purchase  price, 
they  would  have  had  to  counterclaim  their  damages.  But  defendants 
had  not  accepted  the  rice.  Thqr  had  expressly  reserved  the  right  to 
examine  it  before  acceptance.  'They  made  the  examination,  and  then 
rejected  it.  The  title  to  the  rice  never  passed  to  the  defendants,  and 
they  could  not  be  compelled  to  pay  for  what  they  never  owned  or 
never  accepted. 

In  Henry  v.  Talcott,  supra,  the  court  said: 

"If,  uixrn  delivery,  the  Koods  fall  below  the  quality  of  the  sample,  the 
'buyer  may  either  reject  them  or  may  accept  and  sue  for  damages  upon  the 
warranty.    Zabriskle  v.  Central  Vermont  R.  R,  Co.,  131  N.  Y.  72  [29  N.  E. 
1006];  Kent  v.  Friedman,  101  N.  Y.  ei6  [3  N.  E.  905J ;  Day  v.  Pool,  62  N. 
Y.  416  111  Am.  Rep.  719].** 

The  order  appealed  from,  therefor^  is  affirmed,  with  costs  to  re- 
spondent to  abide  event  All  concur. 


PEOPLE  v.  BfANBTT. 

<Supri'uie  Court,  Appellate  Division,  First  Department.    January  10.  1913.) 

X.  Cbiminal  Law  (|  87') — Jurisdiction — Coubt  of  Special  Scbbions. 

Bronx  County  Act  April  19,  1912  (Laws  1912,  c  548),  which  created  the 
county  of  Bronx,  by  section  0  provided  that  the  Courts  of  Special  Ses- 
sions and  the  Magistrates'  Courts  within  the  county  as  now  constituted 
•  by  law  shall  have  Jurisdiction  of  such  offenses  as  may  be  determined  by 
SUCb  courts  as  now  constituted  under  Laws  1897,  c.  .S78,  and  amendatory 
acts,  the  same  as  if  this  act  had  not  been  passed,  and  that  the  said  courts 

«Mr  other  CUM  •MMm«toplea|innaaBtaDw.*Am.DlsB.  lMVtotetib*B«p'»ind«iM 
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of  the  county  of  New  York  nnd  In  the  First  Judicial  district  shall  retain 
and  exercise  the  same  Jurisdiction  they  now  have.  Eeldt  Uiat  the  Court 
of  Special  Sessions  of  New  York  City  contloued  to  baye  JariadlctloB  of 
the  crime  of  impairing  a  minor's  morals  committed  after  AjOSHk  19^  1912, 

within  the  newly  created  county  of  Bronx. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  |  126;  Dec. 
Dl8.i87.«l 

2.  OMomtAL  Law  (|  87*)— JmasofonoN'-Oovirr  or  Spsoxal  Sibuons— Mii- 

DKKBAN0B8. 

Under  Const  art  6»  |  23,  giving  Courts  of  Special  Sessions  such  juris- 
diction of  misdemeanor  offenses  as  may  be  prescrUMd  hy  law.  any  crime 

graded  by  law  as  a  misdemeanor,  Including  the  OfffiOSe  Of  lff*pfl*«^'*|f  a 
minor's  morals,  may  be  prosecuted  in  that  court 

L£kL  Note. — ^For  other  coses,  see  Criminal  Law,  Cent  Dig.  1 126;  Dec 
Dig.  f  8T.*] 

Appeal  from  Court  of  Special  Sessions  of  City  of  New  York. 
Eugene  Manett  was  convicted  of  impairing  the  morals  of  a  minor, 
and  he  appeals.  Affinped. 
Argued  before  I  NCR  AH  AM,  P.  J.,  and  LAUGHLIN,  CLARKE, 

SCOTT,  and  MILLER,  JJ. 

Henry  Waldman,  of  New  York  City,  for  appellant. 
Louis  Fabricant,  of  New  York  City,  for  the  People. 

SCOTT,  J.  [1]  The  crime  for  which  plaintiff  was  convicted  was 
eoomiitted  hi  the  borough  of  die  Bronx  on  October  24,  1912.  The 
appellant  claims  that  the  territory  comprised  within  that  borough  was 
erected  into  a  county  by  chapter  548,  Laws  1912,  and  consequently 
that  the  Court  of  Special  Sessions  of  the  city  of  New  York  had  no 
jurisdiction  of  a  crime  committed  after  April  19,  1912,  when  the 
Bronx  County  Act  was  passed.  It  is  not  necessary  to  consider  at 
this  timc^'  the  constitutional  objections  which  have  been  raised  as  to 
the  validity  of  the  Bronx  County  Act.  If,  for  any  reason,  that  act 
is  invalid  and  void,  the  Court  of  Special  Sessions  has  all  the  juris- 
diction it  ever  had.  and  the  appellant's  contention  on  that  point  must 
fail.  Assuming,  however,  that  the  act  is  valid,  we  are  still  of  opin- 
ion that  the  Court  of  Special  Sessions  had  jurisdiction  to  try  appel- 
lant lor  the  crime  of  which  he  was  accused.  The  act  of  April  19, 
1912,  created  the  territory  comprised  within  the  borough  of  the  Bronx 
into  a  county  as  of  the  date  on  which  the  act  was  passed,  but,  since 
there  could  not  be  instantly  evolved  a  complete  county  government, 
provision  was  made  for  the  subsetiucnt  organization  of  such  a  gov- 
ernment, and,  until  such  organization  could  be  effected,  the  act  con- 
tinued the  jurisdiction  of  the  county  officers  and  the  City  and  County 
Courts  which  they  had  theretofore  possessed.  Section  9  of  the  act 
makes  special  provision  for  the  continuance  of  the  jurisdiction  of  the 
Courts  of  Special  Sessions  and  the  Magistrates'  Courts  in  the  follow- 
ing language: 

"Within  the  county  of  Bronx  the  Courts  of  Special  SeatSoot  and  Magis- 
tratSB*  Oourts  as  now  eonstltiited  by  lav  shall  tuiTe  Jurliaictlon  of  audi  of> 
fMMM  as  may  be  tried  and  determined  by  such  Courts  of  Spedal  Sesslona  and 
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by  such  Mflp1?«triit^'  Courts  ns  now  constituted  under  and  by  virtue  of  chap- 
ter three  hundred  and  seventy-eight  of  the  Laws  of  eighteen  hundred  and  nine- 
ty-wvoi,  and  all  acts  am^datory  thereof  and  rapplemNital  tbereto^  tbe  aame 
aa  If  this  act  bad  not  been  itaaaed.'* 

There  can  be  no  question  as  to  the  intentkm  of  the  Legislature  upon 
this  subject,  which  is  confirmed  by  the  closing  words  of  thfs  section  as 
follows: 

"The  said  courts  of  the  comity  of  New  York,  nnd  In  the  First  Judicial  dis- 
trict, shall  retain  and  exercise  in  all  civil  and  criminal  proceedings  the  same 
Jurisdiction  they  now  hava" 

We  entertain  no  doubt  of  the  jurisdiction  of  the  Court  of  Special 
Sessions  of  the  city  of  New  York  to  try  appellant  for  the  crime 
whereof  he  was  accused 

[2]  Appellant  further  claims  that^  although  the  crime  char^^ed 
against  him  is  only  a  misdemeanor,  yet  that  it  is  in  its  nature  an  m* 
famous  crime  which  could  be  prosecuted  only  by  presentment  or  in- 
dictment of  the  grand  jury  under  section  6  of  article  1  of  the  State 
Constitution.  Tliis  argument  overlooks  the  provisions  of  section  23 
of  article  6  of  the  Constitution,  which  provides  that: 

"Courts  of  Special  Sessions  ahaU  have  snch  jurisdiction  of  offenses  of  tbe 
grade  of  misdemeanors  as  may  be  prescribed  by  law.**  ' 

It  has  been  repeatedly  held  that,  under  this  provision,  any  crime 
graded  by  law  as  a  misdemeanor  may  be  prosecuted  in  the  Court  of 

Special  Sessions.   People  v.  Stein,  80  App.  EHv.  357,  80  N.  Y.  Supp. 
847 ;  People  ex  rel.  Comaford  v.  Dutcher,  83  N.  Y.  240;  People  ex 
rel.  Cospriff  v.  Craig.  195  N.  Y.  190,  88  N.  E.  38.  ■ 
The  conviction  is  afHrmed.   All  concur. 


SCHIiOSS  et  aL  T.  TROMAN  et  aL 
(Sopreme  Court  Appelate  IHvlslon,  First  Department  January  1(K  IfOS.) 

1..  Mechanics*  Liens  (|  264*)— Riohts  of  Subcontbaotor — Amount  Patabub 

Unokk  Contbact — Agreement  with  Principal. 

Where  the  lienor  was  Induced  to  furnish  materials  to  a  bulldln?  con- 
tractor by  the  agreement  of  the  owner  that  he  would  not  reduce  the 
amount  due  the  building  contractor  by  claiming  liqui<lQted  damages  for 
delay  In  complotinu  the  contract,  tbe  owner  was  precluded  from  claim- 
ing such  damages  as  against  the  claim  of  the  lienor  for  materials  fur> 
nisbed  both  before  and  after  such  agreement,  since  the  fumiabing  of 
any  inateriuLs  was  a  sufllclent  consideration  for  the  agrci^niont  to  waive 
the  right  to  claim  such  damages  as  against  the  whole  claun. 

[Ed.  Note.— For  other  cases^  see  Meehaates*  Llens^  Cent  Dig.  U  447» 
448;  Dec.  Dig.  1  2S4.*] 

2.  BlBOKANICS'  LBRS  (|  254*)— DBULT—- DilUGBS— BlOBXa  OV  SUBOOHTBAO- 

TOR. 

An  agreement  by  an  owner  with  a  subcontractor  that  he  would  not  re- 
duce the  amount  due  the  princli>al  contractor  by  claiming  liquidated  dam- 
ages for  dehiy  in  the  completion  of  the  contract  Inured  to  tbe  benefit 

#Vtorol]MrcMM.M«HSi«t»ploa|iroiiMR]aDM.a  Am.  Dlgi.tNi7todat%  AlUs>*rIiiaaM 


Digitized  by  Google 


t 


Sup.  Ct)  6CHLOS8  V.  TBOMAN  617 

of  a  party  farnlBhlng  materials  to  tho  subcontractor,  nlthon^  1m  did  not 
know  of  such  agrefmpnt  when  he  fiirnislu-d  tho  uuiterlals. 

[Ed.  Note. — For  otlier  cases,  see  Meclianlcs'  Liens,  Cent  Dig.  §S  447, 
448;  Dec  Dig.  1  264.*] 

8.  Mbcuaniob'  Ijmeb  a  264*)— DsLAT— DAKAaBS-^tiaHni  ov  Suboohtbao* 

TOB. 

Where  a  snbGontractor  d^ayed  filing  Its  Hen,  and  thereby  lost  Its 

rlcht  of  priority,  in  reliance  on  the  owner's  statement  that  he  would  not 
claim  liquidated  damages  from  the  principal  contractor,  and  thereby  re* 
dnce  the  amount  subject  to  Hens,  tlie  snbcontractor,  on  tho  theory  of 
estoppel,  was  only  entitled  to  such  benefits  as  would  have  followed  the 
iUlog  of  its  lien  at  the  time  it  was  induced  to  refrain  from  doing  aOi 
which  necessarily  involred  a  detenninatlon  of  the  amount  of  liquidated 
damages  which  the  owner  was  entltle<l  to  deduct,  but,  If  there  was  an 
agreement  by  the  owner  in  consideration  of  such  delay  in  filing  that  be 
wonid  not  claim  such  liquidated  damages,  they  could  not  be  claimed  as 
against  the  subcontractor,  whetber  or  not  it  was  prejudiced  by  the  delay. 

[Ed.  Note.— For  other  CAMS,  see  Mechanics'  liens,  Cent  Dig.  H  447, 
448:  Dec.  Dig.  §  254.*] 

4.  Mechanics'  Liens  (S  281*)— Exfobceimnt — Sufiicienct  of  Evidvncc 

Where  the  evidence  showed  that  a  subcontractor's  manager  with  tJic 
principal  contractor  called  on  the  owner,  spoke  to  the  owner  about  the 
provision  iu  the  contract  relative  to  liquldate<l  damages,  and  stated  that 
his  company  would  file  a  lien  unless  it  was  assured  of  getting  its  money, 
that  he  was  told  by  the  owner  that  it  was  unnecessary  to  tile  a  Hen,  that 
there  was  ample  money  to  pay  all  claims!  and  that  all  claims  would  be 
paid,  and  that  the  subcontractor  did  delay  fllin,!;  Its  lieu  until  other 
liens  had  bee  n  fikMl,  It  sufficiently  showed  an  agreement  by  the  owner  not 
to  claim  the  liquidated  damages  and  a  delay  by  the  subcontractor  in  filing 
its  Ilea  In  rellanoe  thefeon. 

[Ed.  Note.— For  other  casei,  see  MecbanicB*  Uens^  Cent  Dig.  H  665- 
572  :  Dec.  Dig.  §  281.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Hugo  N.  Schloss  and  anotlier  against  Joseph  Troman  and 
others  for  a  determination  of  the  amount  due  from  plaintiffs  under  a 
contract  with  the  defendant  named.  From  «  judgment  foredosing 
mechanics'  liens  in  favor  of  defendants  Willson  &  Adams  Company 

•and  others,  plaintiffs  appeal.  Affirmed. 

Argued  before  INGRAHAM,  P.  |.,  and  McLAUGHUN,  LAUGH- 
LIN,  MILLER,  and  DOWLIXG.  jj. 

Benjamin  N.  Cardozo,  of  Xew  ^'ork  City  (Herbert  R.  Limburg,  of 
New  York  City,  on  the  brief),  for  appellants. 

Edgar  J.  Phillips,  of  New  York  City  (Frank  M.  Avery,  of  New 
Yoiic  City,  on  the  brief),  for  respondent  Willson  &  Adams  Cfo. 

Everett  P.  Wheeler,  of  New  York  City  (Henry  M.  Hewitt,  of  New 
York  City  on  the  brief),  for  respondents  Marcus  Woodworking  Co. 
and  Mt.  Vernon  Builders'  Supply  Co. 

LAUGHLIN,  J.  On  the  Uth  day  of  August,  1910,  the  plaintiffs, 
who  owned  the  premises  situate  at  the  southeasterly  comer  of  229th 
street  and  Bronxwood  avenue,  borough  of  the  Bronx,  New  York,  con- 
tracted in  writing  with  the  defendant  Joseph  Troman  for  the  erection 
of  a  two-story  factory  building  thereon,  for  which  they  agreed  to  pay 
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$17,775,  and  on  the  26th  day  of  the  sam^  nionth  th^.  ordered  extra 
work  in  connection  therewiui,  for  which  they  agreed  to  pay  $350, 
making  the  total  contract  price  of  the  work  $18,125.  The  lien  filed 
by  the  Mt.  Vernon  Company  was  for  material  furnished  to  Troman 
and  used  in  the  building.  Troman  sublet  the  carpenter  work  to  one 
Staker,  who  is  not  a  party  to  the  action,  and  the  other  two  liens  filed 
were  for  material  furnished  to  Staker  and  used  in  the  building  under 
•his  SttbcontracL  The  first  lien  filed  was  by  the  Willson  &  Adams  Com- 
pany November  11,  1910.  Thereafter  and  on  the  same  day  the  Marcus 
Company  filed  its  lien ;  but  the  Mt.  Vernon  Company,  which  had  fully 
performed  its  contract  before  the  other  liens  were  filed,  did  not  file 
a  lien  until  December  5,  1910.  The  lienors  haratg  fa^ed  to  com- 
mence an  action  to  foreclose  their  liens,  the  plaintiffs,  instead  of  call- 
in|^  upon  them  to  do  so,  brought  this  action  oh  February  1,  1911,  for 
a  judicial  determination  with  respect  to  the  amount  due  from  them  to 
Troman,  and  for  the  distribution  of  the  fund  and  cancellation  of  the 
liens.  The  action  was  tried  as  if  it  were  one  brought  by  a  lienor  for 
the  foreclosure  of  his  lien,  and  no  question  respect  to  the  form 
•of  the  action  is  presented. 

Before  the  liens  were  filed,  plaintiffs  paid  to  Troman  on  account 
of  the  contract  price  of  the  work  the  sum  of  $12,000,  leaving  a  bal- 
ance of  $6,125  unpaid  at  that  time,  and  when  the  action  was  com- 
menced. The  contract  required  Troman  to  complete  the  building  on 
-or  before  September  29,  1910,  or  within  seven  weeks,  and  it  was 
therein  provided  that  time  was  to  be  of  the  essence  of  the  contract, 
and  that  the  contractor  was  to  receive  $50  for  each  day  of  completion 
prior  to  September  29,  1910,  and  to  pay  as  liquidat-ed  damages  $50 
for  each  day  required  to  complete  the  contract  after  September  29, 
1910.  On  the  day  Troman  was  required  by  the  contract  to  have  the 
factory  building  completed  he  had  not  substantially  performed,  but 
the  plaintiffs  took  possession  to  such  extent  as  they  could,  and  installed 
and  operated  certain  machines  for  the  manufacture  of  lace.  Troman 
continued  the  work  under  the  contract,  at  least,  until  after  the  middle- 
of  December,  1910,  and  on  January  11,  1911,  the  architect  for  plain- 
tiffs employed  Staker,  the  subcontractor  for  the  carpenter  work,  to 
^complete  certain  remaining  items  of  work  required  by  the  contract. 
There  is  a  conflict  in  the  evidence  both  with  respect  to  the  work  left 
uncompleted  by  Troman,  and  the  reasonable  cost  thereof-  The  trial 
court  determined  that  the  reasonable  cost  of  completing  in  accordance 
with  the  contract  after  the  last  work  performed  by  Troman  was 
$446.49;  and  that  finding  is  fairly  sustained  by  the  evidence.  The 
-cost  of  completion  deducted  from  the  balance  of  the  contract  price 
unpaid  leaves  a  balance  of  $5,678.51,  which  is  sufficient  to  pay  all 
•of  the  liens  in  full  due  and  owing  on  the  contract,  unless  the  plaintiffs 
are  entitled  to  appropriate  or  retain  the  whole  or  part  of  it  as  liqui- 
dated damages.  On  the  conflicting  evidence  with  respect  to  the  time 
when  the  contract  was  substantially  performed  the  court  made  no 
£nding,  and  expressed  the  opinion  that  such  a  finding,  was  DOt  ma- 
terial to  a  decision  of  the  issues.  The  amount  of  Hquidatfd  dainagea 
to  which  the  plaintiffs  may  be  entitled  depends-  upon  when  the  work 
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was  substantially  completed,  and  therefore  it  was  necessary  t6  deter- 
mine that  time  unless  the  amount  due  to  the  general  contractor  is  not 
subject  to  reduction  as  against  the  lienors,  or  unless  the  plaintiffs  have 

by  estoppel  or  contract  lost  their  right  to  insist  upon  h'quidated  dam- 
ages as  against  the  lienors.  It  is  not  necessary  to  discuss  or  to  decide 
the  question  as  to  whether  the  amount  due  the  general  contractor  is 
subject  to  reduction  on  account  of  the  liquidated  damata  because  for 
•other  reasons  the  plaintiffs  are  not  in  a  position  to  daim  liquidated 
damages  as  against  any  of  the  lienors. 

[1,2]  No  extended  argument  is  required  to  sustain  the  trial  court 
with  respect  to  two  of  the  liens.  The  evidence  warranted  a  finding 
that  the  Marcus  Company  was  induced  to  furnish  materials  on  the 
agreement  of  plaintiffs  that  they  would  not  daim  liquidated  damages. 
The  argument  that  the  agreement,  at  mostj  only  precludes  plaintiffs 
from  enforcing  the  liqui(Uted  damages  with  respect  to  the  materials 
subsequently  furnished  is  untenable.  Furnishing  any  materials  con- 
stituted a  sufficient  consideration  for  the  agreement  to  waive  the  right 
to  assert  damages,  not  only  as  against^  the  claim  for  materials  to  be 
iumished,  but  also  for  those  theretofore  furnished.  The  WiUson  & 
Adams  Company  does  not  base  its  daim  upon  estoppd  or  contract 
made  between  it  and  the  plaintiffs.  It  relies  upon  evidence  showing 
that,  before  it  furnished  all  of  the  materials  to  Staker,  the  plaintiffs 
had  agreed  with  him  that,  if  he  would  fully  perform  his  contract  with 
Troman,  the  liquidated  damage  clause  would  not  be  enforced,  and 
that,  relying  thereon,  he  did  perform.  When  the  Willson  &  Adams 
Company  furnished  the  remaining  materials  to  Staker,  it  was  not 
aware  of  this  agreement  between  him  and  the  plaintiffs.  If  Staker 
had  had  the  materials  on  hand,  and  had  furnished  and  delivered  them 
pursuant  to  his  contract  with  Troman,  there  could  be  no  doubt  that 
in  these  circumstances  that  would  have  constituted  a  good  executed 
consideration  for  the  agreement  on  thfe  part  of  the  [daintiffs  not  to 
claim  liquidated  damages  which  might  have  so^  depleted  the  fund  that 
nothing  would  remain  applicable  to  payment  for  the  materials  thus 
furnished  or  for  those  theretofore  furnished.  I  perceive  no  valid  rea- 
son why  those  who  furnished  the  materials  do  not  stand  in  Staker's 
shoes,  and  therefore  I  am  of  opinion  that  it  should  be  held  that  the 
agreement  inured  to  the  benefit  of  the  Willson  &  Adams  Co. 

[8]  The  Mt.  Vernon  Company  delivered  all  of  the  materials,  on 
account  of  which  it  asserts  a  lien,  before  the  occurrences  upon  which 
it  bases  its  right  to  recover.  This  lienor  claims  that,  after  furnishing 
and  delivering  the  materials,  it  was  induced  by  plaintiffs  to  refrain 
from  filing  a  lien  therefor,  and  thereby  it  lost  the  priority  it  would  have 
had  over  ibt  other  lienors  whose  liens  had  not  then  been  filed.  The 
evidence  sustains  that  contention.  On  the  theory  of  estoppel,  however, 
the  lienor  would  only  be  entitled  to  such  bene^ts  as  would  have  fol- 
lowed the  filing  of  its  lien  at  the  time  it  was  induced  to  refrain  from 
so  doing.  That  would  necessarily  involve  a  determination  with  re- 
spect to  the  amount  of  the  liquidated  damages,  provided  tlie  plaintiffs 
would  be  entitled  to  deduct  liquidated  damages  from -the  amount 
unpaid  on  the  contract  price,  for  in  no  other  manner  could  it  be  ascer- 
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tained  what  amount,  if  any,  remained  due  and  owing  from  the  plains 
tiffs  to  Troman  and  applicable  to  the  payment  of  mechanic's  liens.  If 
the  evidence  showed  an  agreement  on  the  part  of  the  plaintiffs  with 
this  Henur  ihat  they  would  waive,  or  would  not  claim,  liquidated  dam- 
ages if  it  refrained  for  the  time  being  from  filing  a  lien,  and  it, 
relying  thereon,  refrained  from  filing  a  lien,  vrhkh  would  have  pre- 
served its  rights  as  they  then  existed,  that  would  constitute  a  sufficient 
consideration,  and  it  would  not  be  necessary  to  inquire  to  what  extent, 
if  any,  it  was  prejudiced  by  deferring  the  filin^^  of  the  lien. 

[4]  The  evidence  on  this  point  is  not  entirely  satisfactory,  but  I 
think  that  it  is  sufhcient  to  warrant  the  inference  that  this  was  the 
intention  of  the  parties.  The  Mt.  Vernon  Company  evidently  contem- 
plated filing  a  lien  unless  it  received  satisfactory  assurances  that  its 
claim  was  not  in  jeopardy.  To  that  end,  its  manager  interviewed  Tro- 
man and  they  together  called  upon  the  plaintiff  Schloss.  The  testi- 
mony with  respect  to  this  interview  is  conflicting;  but  that  upon  which 
the  Mt.  Vernon  Company  relies  tends  to  show  that  its  manager  spoke 
to  Schloss  about  the  penalty,  and  stated  that  his  company  would  file 
a  lien  unless  it  was  sure  of  getting  its  money,  and  was  assured  by 
Schloss  that  it  was  not  necessary  to  file  a  lien,  and  that  there  was  ample 
money  to  pay  all  claims  against  the  work,  and  that,  while  plaintiffs  did 
not  then  wish  to  advance  money  on  the  work,  in  due  time  the  Mt. 
Vernon  Company  and  all  others  would  be  paid.  Although  this  evi- 
dence is  somewhat  meager  and  indefinite,  it  is  evident  therefrom  that 
the  plaintiffs  were  interested  in  not  having  a  lien  filed  which  would 
have  precipitated  the  filing  of  other  liens,  and  it  is  a  reasonable  infer* 
ence  that  tiie  plaintiffs  intended  to  agree  with  the  Mt.  Vernon  Company 
not  to  enforce  the  liquidated  damage  clause  of  the  contract,  and  that 
the  latter  company  so  understood,  and,  relying  thereon,  refrained  from 
filing  a  lien  until  long  after  the  other  liens  Had  been  filed,  and  the 
situation  had  become  so  changed  that  the  filing  of  its  lien  did  not 
prejudice  the  plaintiffs. 

It  follows,  therefore,  that  the  judgment  .should  be  affirmed,  with 
costs.  All  concur. 


(78  Misc.  Uep.  4190 

TINCKNELL  v.  KETCHMAN. 
(Bopreme  Goort,  Trial  Term,  Oayufa  CouDty.  December,  1812.) 

New  Tbxal  ({  35*)— Obovuds— Bbvebbnob  to  IifsuaANca— CBoss-EzAMniATioir. 

In  an  action  for  Injuries  from  a  collision  with  defendant's  automobile, 
where  defendant  was  asked  on  cross-examination  whether  he  had  not  told 
connsel  tie  wonid  bare  to  refer  to  his  inaiiniDce  company,  the  purpose  be- 
ing not  to  show  insurance  protectlmif  but  that,  when  defendant  was 
Charged  with  causing  plaintUTs  injnrln,  he  failed  to  d^  the  charge,  a 
▼erdtct  for  plaintiff  must  be  set  aside,  thom^  the  aaswor  was  strldcoi 
out  and  the  objection  to  the  question  sustained. 

[Ed.  X  oto^For  other  cases,  see  New  Trial,  Cent  Dig.  U  01-65;  Dee. 

Dig.  i  35.*J 
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Action  hy  May  TinckneU  against  Herman  B«  Ketchtnan  for  damages 
sustained  in  a  collision  with  an  automobile.  Verdict  for  fdaintiffj  and 
defendant  moves  for  a  new  trial.  Granted. 

Amasa  J.  Parker,  of  New  York  City,  for  plaintiff. 
H.  D.  Bailey,  of  Syracuse,  for  defendant. 

SAWYER,  J.  This  action  was  to  recover  damages  sustained  in  a 

collision  with  an  automobile  claimed  to  have  been  owned  and  operated 
by  defendant.  The  defendant  denies  having  been  concerned  in  the 
accident,  allc{2^es  that  he  was  not  present  at  its  occurrence,  and,  if  it 
happened  at  all,  that  the  automobile  in  question  was  owned  and  ope- 
rated by  some  one  other  than  himself.  This  constituted  the  only  is- 
sue aside  from  that  of  the  extent  of  plaintiff's  injuries. 

Upon  the  trial  on  the  cross-exami!iati'>n  of  defendant  (referring 
to  a  certain  conversation  had  between  them)  the  record  shows  the 
following : 

"Mr.  Parker:  Q.  Didn't  you  tell  me  that  you  would  have  to  refer  me  to 
your  insurance  company? 

"Mr.  Bailey :  I  object  and  ask  to  bare  tbat  stricken  out  aa  incompetent 
[Received.    Exception.]   A.  Yes,  sir. 

"Mr.  Parker:  I  don't  show  he  was  insured.  I  want  to  show  what  be  said 
when  he  was  notified  in  regard  to  the  accident 

"Mr.  Bailey :  I  except  to  what  counsel  said. 

"The  Court :  I  think  I  will  not  let  you  ask  that  question.  Tlie  objection  Ui 
sustained,  and  it  may  go  out  and  the  Jury  will  disregard  It 

"Mr,  Parker:  Exception." 

The  jury  rendered  a  verdict  in  favor  of  plaintiff  which  defendant 
now  moves  to  set  aside  upon  the  ground  that  the  fact  that  defendant 
was  insured  against  any  judgpient  which  might  be  obtained  against 
him  was  brought  to  the  attention  of  the  jury. 

The  general  rule  that  it  is  improper  to  bring  such  information  to 
the  knowledge  of  the  jurv  is  too  well  settled  to  admit  of  discussion. 
Akin  V.  Lee,  206  N.  Y.  20,  99  N.  E.  85;  Cosselmon  v.  Dunfee,  172 
N.  Y.  507, 65  N.  E.  494;  Loughlin  v.  Brassil,  187  N.  Y.  128,  79  N.  E. 
854 ;  Hordem  v.  Salvation  Army,  124  App.  Div.  674,  109  N.  Y.  Supp. 
131 ;  Haigh  v.  Edelmeyer  &  Morgan  Hod  E.  Co.,  123  App.  Div.  376, 
107  N.  Y.  Supp  936:  Manigold  v.  Black  River  T.  Co.,  81  App.  Div. 
381,  80  N.  Y.  Supp.  861. 

It  is,  however,  urged  by  plaintiff  that  evidence  otherwise  competent 
cannot  be  excluded  because  it  incidentally  infringes  upon  that  rule. 
In  the  case  at  bar  the  question  was  asked,  not  for  the  purpose  of  show- 
ing; insurance  protection,  but  to  establish  that,  when  defendant  was 
chartiod  with  causing  plaintiff's  injuries,  he  failed  to  deny  that  charge, 
thereby  tacitly  admitting  his  connection  with  the  accident.  It  was  up- 
on this  theory  tiiat  tiie  question  was  at  first  permitted  to  be  answered, 
but  upon  reflection  the  ruling  was  reversed  and  the  objection  sustained. 
Of  the  correctness  of  this  latter  ruling  I  am  convinced,  but  there  re- 
mains the  inquiry  whether  the  propounding  of  the  question  itself  by 
plaintiff's  counsel  requires  the  selling  aside  of  the  verdict.  As  to 
this,  the  remark  of  Mr.  Justice  McLennan  in  Manigold  v.  Black 
River  T.  Ca,  supra,  that  "it  is  not  proper  to  inform  the  jury  of  such 
fact  in  any  manner"  seems  to  be  in  point  and  conclusive. 
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The  question  of  fact  as  to  whether  or  not  defendant  caused  the 
accident  under  consideration  was  exceedingly  close,  and  it  is  impos- 
sible to  say  that  the  statement  that  defendant  understood  he  had  an 
insurance  behind  him  embodied  in  the  (question  did  not  influence  the 
jury  in  rendering  the  verdict  which  H  did.  While  it  is  true  that  the 
answer  was  stricken  out  and  the  objection  to  the  question  sustained, 
the  prohibited  matter  was  by  the  question  brought  squarely  before 
the  jury  and  miglit  have  had  considerable  weight  in  their  determina- 
tion. But  for  its  involving  this  question  of  insurance,  defendant's 
failure  to  deny  the  charge  laid  against  him  wouM  have  been  compe- 
tent. It  was  not,  however,  conclusive,  being  simply  one  of  many  facts^ 
which  the  jury  might  consider.  It  would  seem  that,  where  two  rules 
so  conflict  and  offered  testimony  necessarily  involves  matter  which  is 
specifically  prohibited,  its  otherwise  competency  must  give  way.  The 
positive  harm  flowing  to  defendant  therefrom  overbalances  the  pro- 
bative advantage  to  plaintiff  of  an  admission  based  solely  upon  failure 
to  deny. 

The  verdict  is  therefore  set  aside,  and  new  trial  ordered.  Same  be- 
ing upon  a  question  of  law  only,  no  costs  are  allowed* 
Ordered  accordingly. 


80DLLT  SCULLY. 

(Supreme  Cmirt,  Appellate  Division,  Third  Department.   December  30.  1912.> 

1.  Evidence  (f  230*) — Decbabed  Pebsons — Convebsatioks— Admissiohs. 

In  an  action  for  eooveraton  of  money  deposited  In  a  bank,  where 

questlon  was  ns  to  the  owuorsiiip  as  between  a  fattier  and  son,  who  were 
both  dead,  evidence  of  a  couversatlou  between  the  two  men  relative  to- 
■Qch  depoeit  was  admleeitde  as  dedaiatlons  or  adtnlsetont  wbldi  were 
binding  on  their  representatlyeh 

[Ed.  Note  — For  otber  eaeea,  see  Bvidenee,  Cent  Dig.  H  876-682;  Decw 

Dig.  §  230.*] 

2.  Evidence  ^  121*) — Res  GssTis — Convebsations  ov  Deceased  PEBSoiis. 

In  an  action  for  conTeralon  of  money  deposited  In  a  bank,  wbere  the 
question  was  as  to  the  ownership  as  betw(>en  a  father  and  son,  who  were 
both  dead,  evidence  of  a  conversation  between  the  two  men  relative  to 
twA  deposit  was  admissihle  as  part  of  tlie  m  gestie,  establlahing  tha 
relations  of  the  parties  in  reference  to  the  deposit 

[Ed.  Note.— For  other  cases,  tee  MdenoSi  Cent  Dig.  H  806»  807-888^ 

1117,  1119;  Dec.  Dig.  S  121.*] 

8.  Witnesses  (i  139*)— Oonvebsatioiis  with  Deceased  Fjooom — Imisbssi — 

ADVINTflTRATMX. 

Testliiioiiy  by  an  administratrix,  who  was  a  beneficiary  under  tlie  will 
of  her  husband,  in  an  action  by  her  as  such,  of  a  conversation  with  lier 
father-ln*1aw  relative  to  the  ownership  of  a  deposit  in  a  bank  as  between 
her  husband  and  the  father,  where  the  i>ait\  allffrod  to  have  converted 
the  prui>erty  claimed  that  she  acted  under  the  direction  of  the  father, 
was  inadmissible  under  Code  OiT.  Proc.  |  829,  relating  to  conununlca- 
ttona  between  penona  inteieeted  and  deceased  persons. 

[Ed.  Note.— For  Other  eaaea,  see  Witnesses,  Gent  Dig.  H  682-W; 

Dec.  Dig,  i  139.*] 
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Appeal  from  Trial  Tenn,  Albany  County. 

Action  by  Sarah  Scully,  administratrix  of  Thomas  J.  Scully,  de- 
ceased, against  Margaret  P.  McGrath,  formerly  Scully.  Judgment 

tor  plaintiff,  and  defendant  appeals.  Reversed. 
Argued  before  SMITH,  P.  J.,  and  KELLOGG,  HOUGHTON, 
.    BETTS,  and  LYON,  JJ. 

John  J.  McCall,  of  Albany  (Nicholas  J.  Barry,  of  Albany,  of  coun- 
sel), for  appellant. 

Countryman,  Nellis  &  Du  Bois,  of  Albany  (M.  H.  Nellis,  of  Albany, 
of  costfisel),  for  respondent 

SMITH,  P.  J«  Plaintiff  has  recovered  a  judgment  for  the  conver- 
sion of  certain  moneys  by  the  defendant,  which  moneys  have  been  held 
to  have  been  the  moneys  of  plaintiff's  husband,  whose  estate  she  is 
now  administering.  Thomas  Scully,  plaintiff's  husband,  died  on  the 
3d  day  of  October,  1900.  In  1893  there  was  opened  an  account  in  his 
name  in  the  Mechanics'  &  Farmers'  Savings  Bank.  From  that  ac- 
count some  moneys  were  drawn  and  some  deposited  therein,  until  at 
the  time  of  his  death  there  was  in  said  bank  to  the  credit  of  Thomas 
Scully  the  sum  of  $815.75.  John  Scully  was  the  father  of  Thomas 
Scully.  As  far  as  appears  from  the  evidence,  at  all  times  since  the 
opening  of  the  account  the  bank  book  was  in  the  possession  of  John 
Scully.  Shortly  prior  to  October  13, 1900,  Sarah  Scully,  this  plaintiffs 
was  appointed  administratrix  of  her  husband's  estate.  Upon  October 
13th  she  went  to  this  bank  in  company  with  her  fathcr-in-law,  John 
Scully,  and  this  defendant.  Thereupon  the  moneys  were  withdrawn 
by  her  and  given  to  John  Scully,  who  in  their  presence  deposited  the 
moneys,  with  the  exception  of  about  $50  which  he  retained  in  the 
National  Savings  Bank  in  the  city  of  Albany,  to  the  credit  of  Sarah 
and  Margaret  Scully,  now  Margaret  McGrath,  this  defendant.  Upon 
January  3,  1901,  these  moneys  were  withdrawn  from  the  bank  by 
Margaret  Scully  under  the  direction  of  her  father,  John  Scully,  and 
deposited  in  the  Albany  Savings  Bank  to  the  credit  of  Delia  Scully, 
a  sister  of  Margaret,  and  Margaret.  Shortly  thereafter  the  deposit 
was  again  changed  in  the  same  bank  to  the  credit  of  Bridget  Scully, 
the  wife  of  John  Scully,  and  Margaret.  The  moneys  were  afterwards 
withdrawn  upon  the  19th  day  of  September,  1904.  The  claim  of  the 
plaintiff  is  thab  these  moneys  were  at  all  times  the  moneys  of  her  in- 
testate, and  that  the  act  of  Margaret  Scully  in  withdrawing  them  from 
the  National  Savings  Bank  and  depositing  them  to  the  name  of  her- 
self and  Delia  Sctuly,  her  sister,  was  an  unlawful  interference  with 
said  funds,  and  therefore  constituted  a  conversion  thereof. 

The  plaintiff's  right  must  mainly  depend  upon  the  force  of  the  pre- 
sumption that  the  moneys  deposited  in  the  name  of  Thomas  Scully 
were  his  moneys.  The  force  of  this  presumption  is  largely  overcome 
by  the  fact  that  at  all  times  the  bank  book  was  held  in  the  possession 
of  John  Scully,  the  father.  These  moneys  could  not  be  withdrawn 
without  the  presentation  of  this  bank  book.  All  of  this  time  Thomas 
Scully  and  Sarah  Scully  had  an  individual  account  in  another  savings 
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bank  in  Albany,  which  was  in  no  way  connected  with  this  account,  and 
of  which  they  held  the  bank  book.  The  withdrawal  of  these  deposits 
in  January,  1901,  by  Margaret  Scully  became  known  to  Sarah  Scully, 
as  slie  swears,  within  a  year  and  a  half  after  they  were  withdrawn. 
John  Scully  lived  ^hereafter  until  February,  1905.  His  wife,  Bridget 
Scull3r,  lived  until  Sq>teniber,  1905.  The  fact  that  Sarah  Scully  waited  . 
to  insist  upon  this  demand  until  after  the  death  both  of  John  Scully 
and  Bridget  Scully,  his  wife,  goes  far  to  corroborate  the  claim  of  the 
defendant  that  the  moneys  were  the  moneys  of  John  Scully.  It  is  not 
claimed  that  Margaret  Scully  ever  had  any  i)ersonal  benefit  from  this 
deposit,  and,  in  fact,  the  evidence  that  she  did  not  have  any  personal 
benefit  was  eiccluded  as  immaterial,  and  probably  properly  excluded. 
Whether  the  deposits  in  the  Mechanics'  &  Farmers'  Savings  Bank  were 
in  fact  the  property  of  John  Scully  or  Thomas  Scully  was  a  question 
of  fact.  Margaret  Scully  swears  that  at  the  time  the  deposit  was  with- 
drawn Sarah  Scully  handed  the  moneys  over  to  John  Scully,  and  said, 
"Here  is  your  money."  This  is  denied  by  Sarah  Scully.  Delia  Scully 
further  swears  that  at  one  time  when  her  father  wanted  to  withdraw 
some  money  from  this  bank  he  sent  for  Thomas  Scully,  and  that 
Thomas  Scully  asked  why  he  did  not  withdraw  it  all.  Under  these 
facts,  it  may  well  be  doubted  whether  the  verdict  was  a  just  verdict,  or 
whether  it  was  not  against  the  weight  of  evidence. 

[1-31  The  question  of  the  weight  of  evidence  need  not  be  here  con- 
sidered, however,  in  view  of  certain  rulings  b^  the  trial  court  which 
seem  to  me  to  be  fatal  to  this  recovery.  While  Thomas  Scully  was 
living,  Delia  Scully  swears  that  he  and  her  father,  John  Scully,  had  a 
conversation  in  reference  to  this  deposit.  The  defendant  offered  to 
prove  that  conversation,  to  which  an  objection  was  made,  which  objec- 
tion was  sustained  by  the  trial  court.  This  evidence  should  liave  been 
admitted.  It  was  competent  either  as  a  declaration  or  admission  of 
Thomas  Scully,  binding  upon  his  representative,  or  as  part  of  the  res 
gestae  establishing  the  relations  of  the  parties  in  reference  to  the  de- 
posit and  its  ownership.  That  conversation  may  well  have  cleared 
up  any  doubt  that  might  otherwise  exist  as  to  why  this  deposit  was 
in  the  name  of  Thomas  Scully,  while  his  father,  John  Scully,  at  all 
.times  held  the  pass  book.  The  trial  court  further  allowed  Sarah 
Scully  to  swear  to  certain  conversations  with  John  Scully,  which  were 
material  as  bearing  upon  the  ownership  of  the  property  This  testi- 
mony was  objected  to  as  incompetent  under  section  829  of  the  Code 
of  Civil  Procedure.  There  can  be  no  doubt  that  Sarah  Scully  was 
personally  interested  in  the  result  of  the  action.  She  was  administra- 
trix of  the  estate,  and  was  also  one  of  the  beneficiaries  thereof.  Mar- 
garet Scully  claims  simi^  to  have  acted  under  John  Scully,  under  his 
authority  or  direction.  These  two  facts  would  seem  to  bring  this  tes- 
timony directly  within  the  prohibition  of  the  section.  For  these  errors, 
the  judgment  and  order  shmild  be  reversed  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event.  All  concur;  HOUGHTON,  J.,  in  opinion 
and  BETTS,  J.,  in  result 
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HOUGHTON,  J.  (concurring).  I  agree  in  a  reversal  of  tUa  judg- 
ment only  upon  the  ground  that  the  court  erred  in  refusing  to  receive 
the  testimony  of  Delia  Ryan  respecting^  the  conversation  Ixitween  her 
fatlier,  John,  and  Thomas  J.  Scully,  deceased,  regarding  the  money  in 
dispute;  and  I  concur  in  such  holding  solely  upon  the  ground  that 
proper  objection  was  not  made. 

The  only  objection  interposed  was  that  the  testimony  was  incompe- 
tent, hearsay,  and  self-serving.  There  was  no  objection  that  the  wit- 
ness herself  was  incompetent  to  testify  as  against  this  plaintiff  be- 
cause of  the  prohibition  of  section  829  of  the  Code,  nor  were  facts 
sufficiently  developed  to  show  that  she  was  interested  in  the  estate  of 
John  Scully,  deceased.  The  money  which  it  is  alleged  the  defendant 
converted  was  deposited  in  the  name  of  Thomas  J.  Scully  at  the  time 
of  his  death.  The  defendant  attemptecJ  to  justify  her  intermeddling 
witli  and  conversion  of  such  money,  not  because  she  herself  was  the 
owner,  but  on  the  ground  tliat  it  belonged,  not  to  Thomas  J.,  the  de- 
ceased, in  whose  name  it  was  deposited,  but  to  her  father,  John,  and 
that  whatever  she  did  with  it  was  done  in  pursuance  of  his  direction. 
The  record  shows  that  John  Scully  was  dead,  but  it  does  not  appear 
that  his  daughter  Delia  would  gain  anything  by  adding  the  $760  in 
dispute  to  his  estate  if  he  died  still  owning  it.  If  he  died  such  owner 
leaving  a  will  of  which  she  was  residuary  legatee,  or  if  the  fund  wa< 
specifically  bequeathed  to  her,  or  if  he  died  intestate  and  she  was  one 
of  his  next  of  kin,  manifestly  she  would  gain  through  the  success  of 
the  defendant  in  retaining  the  money  for  his  estate,  and  hence  she 
would  be  incompetent  to  testify  against  the  plaintiff  as  administratrix 
to  personal  transactions  had  with  her  testator  or  intestate,  for  she 
would  be  lestifyinc,'  in  her  own  behalf  and  for  her  own  benefit.  Mat- 
ter of  Meehan,  59  App.  Div.  156,  69  N.  Y.  Supp.  9;  Holcomb  v.  Hol- 
comb,  95  N.  Y.  317,  32S;  Brigham  v.  Gott,  3  N.  Y.  Supp.  518.* 

But  even  if  it  appeared  that  she  w  as  interested  In  one  of  these  ways, 
and  would  gain  or  lose  by  the  result  of  the  present  action,  no  objection 
was  made  as  to  her  competency  as  a  witness  to  testify.  The  evidence 
sought  from  her  was  material  and  proper,  notwithstanding  the  fact 
that  she  may  have  been  incompetent  to  give  it.  An  objection  to  be 
available  under  section  829  must  go  to  the  competency  of  the  witness, 
and  a  general  objection  as  to  the  competency  of  the  evidence  itself  is 
not  sufficient  to  invoke  its  protection.  Hoag  v.  Wright,  174  N.  Y.  36, 
66  N.  E.  579,  63  L.  R.  A.  163;  Stevens  v.^Brennan,  79  N.  Y.  254. 

I  do  not  agree,  however,  that  it  was  error  for  the  court  to  permit  the 
plaintiff,  Sarah  SeuUy,  the  administratrix  of  Thomas  J.  Scully,  de- 
ceased, to  testify  in  her  own  behalf  to  conversations  which  she  had 
with  John  Scully,  deceased.  She  did  not  claim  title  to  the  fund  in 
controversy  through  John  Scully  by  assignment  or  in  any  manner. 
She  claimed  title  to  it  as  administratrix  of  her  husband,  Thomas  T.. 
because  the  money  was  on  deposit  in  his  name  when  he  died,  and  ihu5 
prima  facie  belonged  to  him,  notwithstanding  the  fact  that  she  had 

1  Reported  in  full  la  the  New  York  Supplement  i  reported  as  a  memorau- 
dnm  decteloii  frttboat  ogloton  in  51  Vun,  686b 

189N.T.&— 40 


Digitized  by  Google 


626 


ISO  MBW  YORK  SUPPLBlfBNT 


(Sup.  (X 


been  induced  by  John  to  withdraw  it  as  administratrix,  and  redeposit 
it  in  the  name  of  herself  and  the  defendant.  The  defendant  is  not  the 
administratrix  or  executrix  of  John  Scully,  deceased,  but  a  mere  in- 
dividual who  assumed  to  meddle  with  the  deposit,  and  who  attempts 
to  justify  her  acts,  not  because  John  gave  the  money  to  Thomas  J., 
but  because  it  always  belonged  to  John,  and  was  merely  being  held  oy 
Thomas  for  his  benefit.  As  administratrix  the  plaintiff  made  prima 
facie  title  to  the  money  by  simply  showing  that  it  was  on  deposit  in 
the  name  of  her  intestate  when  he  died,  and  that  title  could  be  de- 
feated only  by  the  fact  that  she  turned  it  over  to  John  in  settlement 
of  a  bona  fide  claim  made  by  him  against  the  estate  of  her  intestate ; 
and  upon  no  theory  of  the  action,  therefore,  can  it  be  said  that  she 
claimed  title  thereto  through  John  Scully  a  deceased  person. 

Altliough  Sarah  Scully  was  entitled  to  share  in  the  estate  of  her 
deceased  husband,  and  was  therefore  interested  in  the  recovery  of  the 
deposit  which  stood  in  his  name,  still  I  think  she  was  competent  to 
testify  in  her  own  behalf  as  administratrix  to  personal  transactions 
had  with  John  Scully,  deceased,  tending  to  show  that  the  claim  of  the 
defendant  was  unfounded.  The  prohibition  of  section  829  goes  only 
to  testifying  against  an  executor  or  administrator.  An  executor  or 
administrator,  although  sharing  in  the  distribution  of  the  estate,  is  not 
prohibited  from  testifying  in  lavor  of  himself  as  executor  or  admin- 
istrator to  transactions  had  between  his  own  decedent  and  the  ad- 
verse party.  McLaughlin  v.  Webster,  141  N.  Y.  76,  35  N.  E.  1081 ; 
Martin  v.  Hillen,  142  N.  Y.  140.  144,  36  N.  E.  803 ;  Jones  v.  Perkins, 
29  App.  Div.  37,  51  N.  Y.  Su^p.  380;  Klock  v.  Brennan,  82  Hun,. 
262,  31  N.  Y.  Supp.  190.  Section  829  expressly  allows  the  executor 
or  administrator  to  testify  to  such  personal  transactions;  the  only  pen- 
al^ being  that  the  dbor  is  opened  for  the  opposite  party  to  testify  con- 
cerning the  same  transaction  or  communication.  By  the  provisions  of 
section  828  all  persons  irrespective  of  interest  are  made  competent 
witnesses,  unless  expressly  prohibited  from  testifying.  Sarah  Scully, 
therefore,  would  have  been  a  competent  witness  to  testify  to  any  per- 
sonal transaction  had  between  her  decedent,  Thomas  J.,  and  John 
Scully,  deceased.  The  transactions,  however,  which  she  was  called 
upon  to  testify  concerning  were  had  with  John  Scully  after  her  hus- 
band's death,  and  it  is  claimed  that  she  was  incompetent  to  testify 
concerning  them  because  John  Scully  was  a  deceased  person  through 
whom  the  defendant  claimed  title  to  the  fund.  By  her  answer  the  de- 
fendant daimed  no  title  whatever,  but  simply  attempted  to  justify  her 
acts  in  withdrawing  the  deposit  which  stood  in  the  name  of  herself 
and  the  plaintiff,  Sarah,  because  s\ic  was  directed  so  to  do  by  John. 
The  plaintiff  did  not  claun  title  through  John,  nor  did  the  defendant, 
and  uierefore  he  was  not  a  deceased  person  through  whom  either  party 
claimed  title  to  the  fund  in  controversy.  According  to  the  plaintiff's 
claim,  in  the  course  of  her  administration  as  administratrix  of  her  hus- 
band's estate,  his  father,  upon  whom  she  relied,  advised  her  to  with- 
draw the  money  which  was  deposited  in  her  husband's  name,  and  place 
it  on  deposit  in  the  name  of  herself  and  this  defendant,  subject  to 
wiUidrawal  by  either,  not  because  he  himself  owned  it  and  waiited  it 
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SO  deposited,  but  for  convenience  only.  After  the  money  was  so  de- 
posited, this  defendant  withdrew  it,  and  placed  it  beyond  the  reach 
of  the  plaintiff,  and  lx?cause  of  such  act  by  the  defendant  this  action 
in  conversion  is  brought.  The  defendant  justifies  on  the  ground  that 
^e  obeyed  her  father  in  doing  what  she  did.  The  defendant  does 
not  claim  that  she  owns  or  ever  owned  the  money,  or  that  she  obtained 
title  to  it  through  her  father  or  anybody  else.  Of  course,  she  does 
incidentally  claim  that  her  father  had  a  right  to  say  wliat  should  be 
done  with  the  money  because  it  belonged  to  him,  and  not  to  Thomas. 
Nevertheless  I  fail  to  see  how  John  Scully  is  a  person  through  whom 
the  defendant  claims  title  in  such  a  sense  as  to  prohibit  th-e  plamtiff, 
who  is  acting  in  a  fiduciary  capacity  in  the  settlement  of  her  husband's 
estate,  from  testifying  to  conversations  which  she  had  with^  John 
Scully  which  led  her  to  withdraw  the  money  and  deposit  it  in  the 
name  of  herself  and  this  defendant  If,  however,  there  was  any  er- 
ror in  permitting  the  plaintiff  to  testify  to  these  conversations,  such 
error  was  cured  in  a  very  large  measure,  if  not  entirely,  because  the 
defendant  without  objection  was  permitted  to  testify  to  the  same  trans- 
actions, giving  a  different  version  of  what  occurred  from  that  testified 
to  by  the  plaintiff.  To  be  sure,  the  plaintiff  was  first  sworn  and  the 
defendant  was  testifying  in  denial  of  what  the  plaintiff  had  testified 
to ;  but  no  unfairness  resulted  bmuse  the  version  of  each  side  was 
before  the  jury. 

Upon  the  first  ground  iridicnted.  however,  I  ooncur  in  a  reversal  of 
the  judgment  and  granting  a  new  trial. 


In  re  DIRECTORS  OF  FRONTIER  &  W.  R.  CO. 

(Supreme  Court,  Appellate  DivisioD,  Fourth  Department    January  8,  1913.) 

1.  BaILBOADS  (i  47*) — CONSTBUCTZON— PB0CUDIS08— PUBUO  SUVXCX  COK- 
MISSION. 

Railroad  Law  (Consol.  Laws  1910,  c.  49)  §  0,  prohibits  any  railroad  cor- 
IK>ratlon  from  exercising  powers  conferred  by  law  until  the  directors 
have  a  copy  of  the  certificate  of  incorponitlon  published  aud  until  the 
commission  shall  certify  that  such  conditions  have  been  complied  with, 
and  that  public  convenience  and  necessity  require  the  construction  of 
such  railroad  "as  proposed  in  said  certificate  of  incorporation."  Public 
Service  Commission  Law  (Consol.  Laws  11)10,  c.  48)  |  (K*  pnyfldet  that 
without  havini:  first  obtained  i)ermlj;slon  of  the  commission  no  corpora- 
tiou  shall  bei^in  the  construction  of  a  railroad  for  which,  before  this  act 
becomes  a  law  a  certificate  of  public  convenience  and  necessity  shall  not 
have  been  jn'anted  by  tlio  board  of  railroad  coinmlssinners,  nor  shall  a 
corporation  exercise  any  franchise  without  having  first  obtained  per- 
mission of  the  proper  commission.  Railroad  Law,  §  16,  provides  that, 
before  the  connnencement  of  construction.  It  shall  file  a  detailed  location 
of  the  route,  and  notify  the  occupant  of  each  parcel  on  the  route  who 
riiaU  luive  15  days  to  awly  for  a  change  of  location,  and  section  24  pro- 
Tides  a  means  to  th(»  company  for  changing  the  route  by  filing  a  cortifl- 
cate  thereof  without  notice  to  the  commission.  Held  that,  uix>n  the  de- 
temiinatiou  of  the  convenience  and  necessity  of  a  propostnl  route,  the 
commission  could  consider  any  routes  which  do  not  vary  the  location 
contained  In  the  articles  of  lncori>orntion.  irrespective  of  the  route  de- 
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scribed  In  the  petition,  and  notwithstanding  section  SO.  which  merely 
refers  to  the  manner  in  which  new  railroads  shall  cross  streets  and  high- 
ways. 

[icd.  Note.— IVht  otber  OMes,  aee  B««iXMid»,  Gent  Dlff.  0  IM-IOS;  Dec 

Dig.  $  47.*] 

2L  Bailuoads  (§  53*)— CoNSTBucTioN — Regulation. 

A  rule  by  the  public  service  couunlBSlon  requiring  13b%  fflin};  of  a  map 
Identifying  the  proposed  route  of  any  railroad  upon  an  application  for 
certificate  of  public  convenience  and  necessity  has  not  the  efiiect  of  a 
atatute,  and  does  not  limit  the  coouDoMon's  power. 

[Ed.  Note— For  otber  eaaes,  aeo  BaUroads,  Cent  Dig.  H  121,  122; 

Dec.  Dig.  §  53*] 

8.  RaILBOADS       47*) — CONSTBUCTION  CERTIFICATE  OF  NECESSITY. 

In  granting  a  cc^flcate  of  public  convenience  and  necessity  for  con- 
stnictlng  a  railroad  pursuant  to  Public  Service  Commission  Law  (Consol. 
Laws  1910,  c.  4S)  §  53,  the  public  service  commission  acta  solely  as  guard- 
Itn  of  the  public  interest,  and  such  certiQcate  does  not  control  the  ^ndae 
route  of  the  railroad;  suclk  oertllicate  being  a  mere  joeUmlnary  reiniire- 
ment. 

[Ed.  Note.— For  otber  caaea^  aee  Ballroad%  Gent  Dig;  ||  ]j06-106;  De& 
Dig.  I  47.*) 

In  the  matter  of  the  application  of  the  directors  of  the  Frontier 
&  Western  Railroad  Company  for  an  order  directing  the  Public  Serv- 
ice Commission,  Second  District,  to  issue  certificate  of  public  con- 
venience and  necessity.  On  original  motion  for  an  order  directing 
the  issuance  of  the  certificate  after  the  application  was  denied.  Deter- 
mination of  the  Puhlic  Service  Commission  overruled,  and  application 
remitted  to  the  commissioners  for  their  consideration. 

Argued  before  McLENNAN,  P.  J.,  and  KRUSE,  ROBSON, 
FOOTE,  and  LAMBERT.  JJ. 

Edward  W.  Hatch,  of  New  York  City,  for  the  motio-.i. 
Edward  P.  White,  of  ButYalo.  for  King  Sewing  Mach.  Co. 
Maurice  C.  Spratt,  of  Buffalo,  for  New  York  C.  &  H.  R.  R.  Co.  et  aL 
George  Clinton,  of  Buttalo,  for  Taxpayers  and  Residents. 
Harry  D.  Sanders,  of  Buffalo,  for  City  of  Buffalo. 
John  L.  Romer,  of  Buffalo,  for  Walter  H.  Schoellkopf  et  aL 
Harry  D.  Williams,  of  Buffalo,  for  Wood  &  Brooks  Co. 
Willis  H.  Tennant,  of  Buffalo,  for  GuiUaume  Reusens,  opposed. 

LAMBERT,  J.  By  this  application  it  is  sought  to  compel  the  issu- 
ance to  the  Frontier  &  Western  Railroad  Company  of  a  certificate 

of  public  convenience  and  a  necessity,  as  provided  by  section  9  of 
the  Railroad  Law  (Consol  Laws  1910,  c.  49)  and  section  53  of  the 
Public  Service  Commissions  Law  (Consol.  Laws  1910,  c.  48).  This  line 
of  railroad  is  proposed  to  commence  in  the  town  of  Tonawanda,  Erie 
county,  at  the  point  where  the  projected  hne  of  the  Buffalo  Frontier 
Terminal  Railroad  approaches  nearest  to  the  International  Bridge  over 
the  Niagara  river  at  Buffalo.  Applicant's  line  is  intended  to  connect 
such  Buffalo  Frontier  Terminal  Railroad  with  said  International 
Bridge,  across  which  the  lines  of  several  railroads  gain  access  to  the 
city  of  Buffalo  from  Canada.   The  benefits  to  be  anticipated  from  the 
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constriictlon  of  this  line  are  very  similar  to,  and  in  a  measure  depend- 
ent upon,  those  sought  to  be  accomplished  by  the  construction  of  the 
Buffalo  Frontier  Terminal  Railroad,  for  which  latter  road  a  certificate 
was  recently  f:^ranted  by  the  commission.  It  is,  in  fact,  conceded  that 
the  two  projects  are  portions  of  a  single  general  plan.  The  aim  of 
the  two  constnictions  is  the  betterment  o?  freight  traffic  conditions 
in  and  around  the  city  of  Buffalo.  The  application  of  the  Buffalo 
Frontier  Terminal  Railroad,  for  its  certificate,  has  been  before  this 
court,  and  the  conditions  tliere  involved  and  sought  to  be  remedied 
are  fully  discussed  in  the  opinions  then  written.  See  Matter  of  Buf- 
falo Frontier  Terminal  Railroad,  131  App.  Div.  503,  115  N.  Y.  Supp. 
483.  Those  same  conditions  are  involved  here,  with  the  additional 
feature  of  the  outlet  provided  by  the  proposed  connection  with  the 
International  Bridge.  There  no  question  made  in  this  proceeding 
as  to  the  regularity  of  the  application  to  the  commission  for  the  cer- 
tificate here  sought ;  nor  was  such  certificate  denied  for  noncompliance 
with  any  statutory  requirement. 

The  applicant's  articles  of  incorporation  comply  literally  with  the 
requirements  of  section  5  of  the  Railroad  Law.  They  define  the  ter- 
mini of  the  contemplated  railroad,  give  its  length,  with  reasonable  cer- 
tainty, and  specify  the  county,  within  which  the  road  is  to  be  built. 
The  petition  to  the  commission  also  complies  with  all  the  requirements 
of  section  9  of  the  Railroad  Law  and  section  53  of  the  Public  Service 
Commissions  Law,  and,  in  addition  thereto,  identifies  a  contemplated 
route  between  such  termini,  which  route  is  described  in  detail  by 
means  of  map  and  profile  attached  to  such  petition  and  made  a  part 
thereof.  Numerous  and  lengthy  hearings  before  the  commission  de- 
veloped bitter  opposition  to  the  location  of  the  route  as  shown  in  such 
map  and  profile  filed.  This  opposition  came  almost  entirely  from  cer- 
tain closely  built  up  sections  of  the  Black  Rock  district  of  Buffalo. 
It  was  eventually  suggested,  by  the  commission,  that  it  might  be  pos- 
sible to  adopt  a  dififerent  route,  thus  meeting,  to  some  extent  at  least, 
the  objections  urged.  Thereafter  two  different  routes  were  consid- 
ered, each  varying  materially  from  the  one  identified  in  the  petition. 
But  eventually  the  application  was  denied  and  the  certificate  refused. 
The  order  of  the  commission  discloses  that  the  certificate  was  refused, 
as  based  upon  the  route  specified  in  the  petition;  and  distinctly  an- 
nounces that  the  commission  concluded  as  a  matter  of  law  that  it 
had' no  right  to  consider  any  other  route.  This  court  has  reached  a 
contrary  conclusion  as  to  the  powers  of  such  commission,  but  we  do 
not  deem  it  advisable  to  pass  upon  the  question  of  public  necessity 
and  convenience,  although  we  undoubtedly  have  the  ^wer  to  do  so, 
until  the  commission  shdl  have  passed  upon  that  question  in  the  exer- 
cise of  the  more  plenary  powers  which  we  here  hold  it  to  possess. 

[1]  This  leaves  to  be  here  discussed  the  single  question  of  the 
power  of  the  commission  to  consider  other  routes  than  that  identified 
in  the  petition. 

By  section  9  of  the  Railroad  Law  it  is  provided: 

"No  railroad  corpora  tion  formed  after  May  eighteentb,  eighteen  hmMXred  and 
nliMtar-tfro,  onder  tb*  lawa  of  tills  state  akM  ezerdae  tbe  powers  conferred 
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by  law,  upon  such  corporation  or  l>egin  the  construction  of  Its  road,  until  the 
directors  shall  cause  a  copy  of  the  certlllcate  of  incorporation  to  be  puMi.>lit»t] 
in  one  or  more  newspapers  in  each  county  In  wblch  the  road  Is  proposed  to 
1)0  located,  at  least  onoe  a  week  for  three  successive  weeks  and  shall  filf  i^nt- 
Isfactory  proof  thereof  with  the  pultlic  service  commission ;  nor  until  the 
conunisslon  shall  certify  that  fb»  foregoing  conditions  have  l)een  compiled 
with,  and  also  that  i)ul)lIo  convenience  and  a  nowsslty  reriulre  the  constractlon 
of  said  railroad,  as  proposed  in  said  certificate  of  incorporation.   •*  • 

And  section  53  of  the  Public  Service  Commissions  Law  provides: 

"Without  first  having  obtained  the  permission  and  approval  of  the  proper 
commission  no  railroad  corporation,  street  railroad  corporation  or  common 
carrier  shall  begin  the  construction  of  a  railroad  or  street  railroad,  or  any 
extension  thereof,  for  which,  prior  to  the  time  then  this  act  becomes  a  law, 
a  certificate  of  public  convenience  and  necessity  shall  not  have  been  granted 
by  the  board  of  railroad  commissioners,  or  where  prior  to  said  time  said  cor- 
poration or  common  carrier  shall  not  have  become  entitled  by  virtue  of  its 
compliance  with  the  provisions  of  the  railroad  law  to  begin  such  construction ; 
nor,  except  as  above  i>rovided  In  this  section,  shall  any  such  corporation  or 
common  carrier  exercise  any  franchise  or  right  under  any  provision  of  the 
railroad  law,  or  of  any  other  law,  not  heretofore  lawfully  exercised,  without 
first  having  oi»tained  tbo  permtaloii  and  approval  ot  the  proiter  oonunit- 
sloo.  •  • 

It  is  to  be  noted  that  the  wording  of  the  two  sections  varies  mark- 
edly. From  this  it  is  ar^ed  that  the  latter  section  is  broader  in  its 
scope,  and  confers  upon  the  commission  more  extensive  powers  of 
inquiry  than  those  conferred  by  section  9  of  the  Railroad  Law.  It  is 
clearly  broad  enough,  so  that  the  powers  of  the  commission  and  the 
scope  of  its  inquiry  as  set  forth  in  section  9  of  the  Railroad. Law  are 
not  limited  or  cut  down  thereby,  and  we  do  not  find  it  advisable  to  con- 
sider its  scope  further,  in  view  of  the  admonition  of  the  Court  of  Ap- 
peals in  the  case  of  People  ex  rel.  South  Shore  Traction  Co.,  196  N. 
Y.  218,  89  N.  E.  460,  where  in  writing  upon  a  kindred  subject  that 
court  said: 

**It  Is  wise,  therefore,  in  each  ease,  which  arises  tinder  the  statute,  to  take 

great  care  to  go  no  further  in  the  expression  of  Judicial  opinion  than  lanQOt- 
slte  (or  the  decision  of  the  precise  question  presented." 

Section  9  of  the  Railroad  Law  does  not  specify  the  particular  form 
of  petition  to  be  made  for  the  certificate  thereby  required.  By  ex- 
press temis  the  line  of  the  railroad,  as  described  in  the  articles  of 
incor[)oration,  is  made  the  basis  for  the  application.  And  it  is  equally 
clear  that  the  certificate  is  made  to  relate  only  to  the  line  of  such  road 
as  so  described.  Nor  is  there  any  express  statutory  requirement  that 
the  petition  be  accompanied  by  a  route  more  definitely  fixed  or  identi- 
fied than  as  required  to  be  stated  in  the  articles  of  incorporation. 

It  must  be  conceded,  however,  that  the  investigation  by  the  commis- 
sion, if  intelii.^enlly  made,  necessarily  requires  inquiry  as  to  the  route 
proposed  to  be  taken.  Such  choice  of  route  might  have  a  material 
bearing  upon  the  question  of  public  necessity  and  convenience.  Such 
inquiry,  almost  of  necessity,  requires  the  use  of  a  map  or  maps,  and 
hence  the  provision  found  in  section  9,  but  not  included  in  the  above 
quotation,  requiring  the  certification  of  all  maps  by  the  commission 
to  this  court  upon  this  and  similar  applications.  We  cannot,  however. 
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accede  to  the  contentioa  o£  the  contestants  that  this  provision  as  to 

the  certification  of  maps  is  to  be  given  a  constraction  requiring  the 
definite  location  of  a  route  by  the  filing  of  a  map  thereof  with  the 
petition.  To  so  hold  requires  the  reading  into  the  statute  of  some 
thing  not  found  therein,  and  something  not  essential  to  the  carrying 
out  of  the  general  scheme  and  plan  of  the  legislation. 

Likely  it  was  the  fact  that  an  intelligent  consideration  of  the  ap- 
plication for  a  certificate  required  investigation  as  to  the  route  of  the 
road  that  lead  to  the  adoption  by  the  commission  of  a  rule  requiring 
the  filing  of  a  map  identifying  such  route.   Rule  20. 

[2]  Such  a  rule,  while  expedient  as  a  matter  of  practice  and  clearly 
within  the  power  of  the  commission  to  require,  does  not  have  the 
•effect  of  a  statutory  enactment,  nor  limit  the  power  of  the  body  which 
promulgated  that  rule.-  In  fact,  it  does  not  purport  to  define  the 
grounds  upon  which  the  conclusion  of  the  commission  shall  be  based. 
The  question  of  public  necessity  and  convenience  presented  upon  an 
application  of  this  character  is  defined  by  the  statute,  and  is  not  de- 
pendent upon  the  form  of  the  petition.  The  oliice  of  the  petition  is 
to  present  the  jurisdictional  facts,  and,  when  they  are  presented,  the 
.question  to  be  determined  as  formulated  t>y  the  statute,  and  is,  invari- 
ably, "Does  public  convenience  and  a  necessity  require  the  construe^ 
tion  of  the  railroad  described  in  the  articles  of  incorporation?" 

[3]  The  requirement  of  this  certificate  is  a  mere  preliminary.  Its 
granting  does  not  mean  that  the  road  will  necessarily  be  built.  In 
-m^ng  its  determination  the  function  of  the  coimnissioa  is  exercised 
solely  as  guardian  of  the  public  weal  (People  ex  rel.  D.  &  H.  Co.  v. 
Stevens,  197  N.  Y.  1,  90  N.  E.  60),  and  it  was  not  intended  to  make 
such  commission  the  body  to  determine  the  precise  location  of  the 
road.  The  control  of  such  precise  location  is  vested  elsewhere,  as 
will  be  hereinafter  pointed  out.  The  correctness  of  the  above  conclu- 
sion, is  manifested  by  other  provisions  of  the  Railroad  Law.  By  sec- 
tion 16  it  is  provided  that  prior  to  the  commencement  of  the  construc- 
tion or  the  institution  of  condemnation  for  the  right  of  way  the  rail-  ' 
road  shall  file  in  the  oftice  of  the  county  clerk  a  detailed  location  of  its 
contemplated  route  and  serve  notice  of  such  filing  upon  the  occupant 
of  each  parcel  of  land  crossed  by  such  route.  Such  occupants  are 
then  allowed  15  days  to  apply  to  the  court  for  a  change  in  the  location 
of  such  route,  and  provision  is  made  for  the  appointment  of  a  com- 
mission to  determine  such  requested  changes.  This  section,  it  is  clear, 
has  application  to  a  time  subsequent  to  the  granting  of  the  certificate 
here  sought,  and  it  makes  no  provision  for  consent  by  or  notice  to  the 
public  service  commission  of  any  of  the  proceedings  thereby  permit- 
ted. And,  again,  by  section  24  of  the  Railroad  Law,  a  means  is  pro- 
vided to  tiie  railroad  company  for  effecting  a  change  in  its  route  by 
filing  a  certificate  thereof,  and  this,  too,  without  any  notice  to  or  con- 
sent by  the  commission.  This  section  also  clearly  refers  to  a  time 
subsequent  to  the  granting  of  the  certificate  here  sought.  The  general 
plan  of  this  legislation  would  seem  conclusive  that  a  fixed  and  definite 
route  is  not  required  to  be  adopted  at  the  time  of  the  application  for 
(the  certificate^  and  that  the  question  of  the  route  is  material  at  that  . 
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Stage  of  the  proceeding  only  in  so  far  as  investigation  of  a  route  or 
routes  becomes  essential  to  the  intelligent  determination  of  the  public 
necessity  and  convenience.  Nor  do  we  deem  section  89  to  be  in  con- 
travention of  the  foregoing.  That  section  has  reference  only  to  tlie 
manner  in  which  new  railroads  shall  cross  streets  and  highways.  Its 
application  is  dearly  subsequent  to  that  of  section  9,  as  no  such  oues- 
tion  arises  upon  an  application  under  section  9,  nor  until  the  road  has 
approached  the  commencement  of  construction. 

We  do  not  find,  nor  arc  we  referred  to  any  decisions,  directly  deci- 
sive of  the  question  here  presented.  People  ex  rel.  Depew  R.  Co.  v. 
Commissioners,  4  App.  Div.  259,  38  N.  Y.  Supp.  528,  861,  is  daimed 
by  contestants  to  be  controlling  here.  In  that  case  two  rival  compa- 
nies applied  for  a  certificate  to  construct  a  road  from  Depew  to  Blas- 
dell.  The  termini  of  the  two  proposed  roads  were  identical,  and  their 
length  the  same.  Both  were  standard  gauge  steam  roads,  and  had 
the  same  amount  of  capital  stock.  The  railroad  commission  was  there 
put  to  the  choice  between  the  two ;  it  being  held  that  the  public  neces- 
sity and  convenience  did  not  require  the  construction  of  more  than  one 
such  road.  The  opinion  in  that  case,  we  read;  to  determine  nothing 
further  than  that  the  question  of  the  route,  was  a  proper  one  for  the 
commission  to  consider.  It  is  not  decisive  of  the  power  of  the  com- 
mission to  consider  more  than  one  route,  nor  that  the  route  considered 
determines  the  route  upon  which  the  road  mtist  be  built  with  greater 
deiiniteness  than  is  provided  in  the  artides  of  incorporation.  Such 
questions  were  not  there  involved. 

We  are  also  referred  to  a  class  of  cases  illustrated  by  People  ex 
rel.  N.  Y.  C.  &  H.  R.  R.  Co.  v.  Commissioners,  92  App.  Div.  126.  87 
N.  Y.  Supp.  334,  and  Matter  of  T.  U.  T.  R.  R.  Co.,  116  App.  Div. 
56, 101  N.  Y.  Supp.  107,  as  sustaining  the  condusiofi  readied  by  the 
commission.  Each  of  those  cases  is  that  of  a  street  surface  railroad. 
The  description  of  the  route  of  such  a  railroad  in  the  articles  of  in- 
corporation is  rcj^ulated  by  a  different  provision  of  law.  Section  5, 
subd.  11,  of  the  Railroad  Law.  Such  are  required  to  indicate  in  their 
articles  of  incorporation  the  particular  streets,  avenues,  and  highways 
in  which  the  road  is  to  be  constructed.  This  is  in  addition  to  the 
provision  applicable  to  a  steam  road,  requiring  the  statement  of  the 
termini,  length,  and  the  counties  through  which  the  road  is  to  run. 
The  street  surface  railroad  cases  only  ^o  to  the  extent  of  holding  that 
no  deviation  from  the  route  as  described  in  the  certificate  of  incor- 
poration is  allowed.  This  is  the  same  rule  to  be  applied  here,  as  it 
IS  not  contended  that  any  deviation  from  the  route  mdicated  in  peti- 
tioner's certificate  of  incorporation  would  be  permitted.  While  the 
result  reached  in  the  street  surface  railroad  cases  is  the  direction  of  the 
inquiry  and  certificate  of  the  commission  to  a  more  fixed,  definite, 
and  certain  route  than  in  the  case  of  a  steam  railroad,  such  result  is 
the  eitect  of  the  difiference  in  the  provisions  of  statute  applicable, 
rather  than  in  the  rule  to  be  applied,  and  sudi  hol<fings  recognize  the 
scope  of  the  inquiry  to  be,  as  the  public  necessity  and  convenience 
to  be  accommodated  by  the  road  described  in  the  certificate  of  incor- 
poration. • 
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It  is  vrged  with  camestness  that  this  conclusion  would  work  a  great 

injury  to  property  owners  along  the  line  of  a  route  considered,  other 
than  that  identified  in  the  petition.  It  is  claimed  that  such  owners  are 
not  afforded  their  day  in  court  to  be  heard  upon  the  question  of  the 
granting  of  the  certificate.  There  is  no  merit  in  this  contention.  The 
statute  does  not  provide  for  notice  to  any  property  owner  other  than 
such  as  may  be  said  to  be  given  by  the  publication  of  the  articles  of 
incorporation.  Those  articles  identify  the  route  only  in  the  general 
manner  provided  for  by  section  5  of  the  Railroad  Law,  and  do  not 
pretend  to  indicate  a  precise  location.  No  si)ccific  notice  is  required 
upon  this  hearing  preliminary  in  its  nature.  If,  however,  the  commis- 
sion should  <teem  such  a  notice  desirable*  ample  means  to  its  accom- 
plishment, are  at  its  command,  by  way  of  onler  made,  to  such  end. 
It  cannot  be  seriously  claimed  that  the  granting  of  this  certificate  is 
in  any  sense  the  taking  of  property  by  the  corporation  or  the  public, 
and  ample  provisions  for  the  protection  of  the  interests  of  the  prop- 
erty owners  is  afforded  by  section  16  of  the  Railroad  Law. 

It  is  further  urged  that  our  conclusion  removes  from  the  commis* 
sion  aJl  control  over  the  selection  of  the  route,  and  that  such  is  con- 
trary to  the  spirit  of  the  statute.  The  answer  to  this  suggestion  is 
afforded  by  the  statute.  Railroads,  like  other  corporations,  are  the 
creatures  of  the  statute,  and  the  Legislature  in  creating  them  had  ample 
power  to  limit  their  powers  and  grant  them  privileges  in  such  manner 
as  it  .deemed  best  This  supervisory  power  it  could  lawfully  delegate 
to  the  commission  for  the  accomplishment  of  any  desired  constitutional 
purpose,  but  we  are  not  at  liberty  to  enlarge  upon  those  delegated  pow- 
ers or  to  infer  their  existence  when  they  are  not  declared  or  necessa- 
rily implied  in  reaching  the  avowed  aim  of  the  statute.  The  aim  of  this 
statute  is  plainly  declared  and  as  plainly  limited  to  the  consideration 
of  die  route  as  described  in  the  incorporation  certificate,  and  we  are 
not  to  infer  that  more  specific  control  over  the  route  was  intended  to 
be  vested  in  the  commission. 

We  therefore  hold  that  upon  application  for  a  certificate  of  public 
convenience  and  a  necessity  by  a  steam  railroad  corporation  the  ques- 
tion of  such  convenience  and  necessity  is  to  be  determined  with  refer- 
ence to  the  railroad  as  identified  in  the  articles  of  incorporation  of 
such  company,  and  that,  upon  such  determination,  the  commission  has 
the  right  to  conf^ider  any  route  or  route?,  which  do  not  vary  the  loca- 
tion of  the  road  as  identified  in  the  articles  of  incorporation. 

The  determination  and  order  of  the  public  service  commission  should 
be  overruled  and  the  application  for  a  certificate  of  public  convenience 
and  a  necessity  should  be  remitted  to  such  commissioners  for  its  de- 
termination thereon,  under  the  rules  above  indicated,  without  costs 
of  this  proceeding  to  any  party.  All  concur. 
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UORSB  et  aL  r.  OANASWAOTA  KNITTIMO  GO. 

(SvproiM  Courts  Appellate  DtTlslon,  Third  Depertment  December  80.  1912.) 

L  Appeal  and  ETbror  (S  1041*) — Harmless  Brbob — Amendment  on  thx 
Trial — Pleadings. 

An  allegation  that  defendant  agreo<l  to  accept  and  pay  plaintiflfa  for 
making  a  belt,  to  pay  $334.80.  less  50  ijer  cent,  and  10  per  cent,  "which 
was  the  valae"  and  agreed  price  of  same,  and  defendant  promised  to  pay 
for  cement,  etc.,  fuUy  justified  a  recovery  either  upon  a  contract  or  upon 
a  Quantum  meruit,  and  the  allowing  of  au  aiucndwent  on  the  trial  stat- 
ing the  value  oC  aervlces  rendered.  If  error,  was  harmless. 

[Ed.  Note.— For  other  casM,  we  Appeal  and  Error,  Gent.  Dig.  U  408^ 
4105;  Dec.  Dig.  f  1041.*] 

&  FnAUDs,  Statute  of  (§  83*)— Contracts  fob  Work  and  Labor — Sales. 

The  statute  of  ftauda  doea  not  apply  to  a  contract  for  a  belt  to  be 

manufactured  In  a  sp<K*ial  manner,  even  though  a  third  party  Is  to  manil> 
facture  the  belt,  where  the  vendor  has  to  pay  for  such  manufacture. 

[Ed.  Note.p-4ror  other  coaeii  aee  Franda,  Statnta  oi,  Gent  Dig.  H  14T- 

153 ;  Dec.  Dig.  S  88.*1 

8.  Sales  (|  81*) — Di-ltvery— Rescission. 

Where  one  put  in  au  order  for  a  belt,  sayiiif;  that  he  desired  it.  by  a 
certain  day,  and  the  other  party  said  he  would  try  to  have  it  ready  on 
that  date,  but  did  not  have  it  ready  until  Uio  day  following,  the  same 
being  within  a  reasonable  time  after  the  order,  the  right  to  rescission  did 
not  ezlat 

[Ed.  Note.— For  otlwr  caaee,  aee  Salas^  Cent  Dig.  ii  217-228;  Dea 

Dig.  §  81.»] 

Houghton,  J.,  dissenting. 

Appeal  from  Special  Term,  Broome  CoUnty. 

Action  by  Ellis  W.  Morse  and  another  against  the  Canaswacta  Knit- 
ting Company.  Judgment  for  plaintiffs,  and  defendant  appeals.  Af- 
firmed^ 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  HOUGHTON, 
BETTS,  and  LYON,  JJ. 

Fuller  &  Truesdell,  of  Sherburne,  for  appellant 
McManus  &  Buckley,  of  Binghamton,  for  respondents. 

SMITH,  P.  J.  This  is  an  action  brought  to  recover  the  sum  of 
$151.47  for  work  and  materials  furnished  hy  plaintiffs  to'defendant  in 

making  and  cementing  a  certain  waterproof  belt  according  to  certain 
specifications  furnished  by  defendant  to  plaintiffs.   The  complaint  in 

paragraph  4  alleged : 

'That  defendant  agreed  to  accept  and  pay  plaintiffs  for  said  belt  To  pay 
1834.80,  lees  BO  per  cent  and  10  per  cent,  thirty  days  from  time  of  Invoice, 
which  was  the  value  and  agreed  price  of  same,  and  defendant  also  promised 
and  agreed  to  pay  for  necessary  cement  used  in  mauinj  a  joint  in  said  belt, 
tbe  valve  of  which  is  $1.13,  amonnting  in  all  to  tlie  anm  of  $15L47." 

[1]  Upon  the  trial  there  was  a  question  raised  as  to  whether  the 
plaintiffs  having  specified  a  definite  contract  to  pay  could  recover  on  a 
quantum  meruit  The  trial  judge  allowed  an  amendment  on  ^e  trial, 
stating  the  value  of  services  rendered.  It  is  complained  of  upon  this 

*Vor  eUNT  «uw     nine  topic  a  |  kumbmm  in  Dee.  a  Am.  Dlsi.  Ml  to  talta,  A  Rep'r  Iiidene 
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■appeal  that  that  amendment  could  not  be  allowed  upon  the  trial.  If 
we  assume  for  the  argument  that  the  amendment  was  improperly  al- 
lowed on  the  trial,  I  do  not  see  that  any  harm  has  come  because  the 
amendment  wa?,  wholly  unnecessary,  as  that  part  of  the  complaint 
above  quoted  fully  justified  a  recovery  either  upon  a  contract  or  upon 
a  quantum  meruit. 

[2]  It  is  further  contended  by  the  (tefendant  that  tilts  contract  was 
void  by  the  statute  of  frauds.  The  contract  was  to  manufacture  and 
sell.  The  contention  is  that  the  statute  nevertheless  applies,  because 
the  belt  was  to  be  mantifactured  by  another  than  the  plaintiffs,  and 
not  by  the  plaintiffs  themselves.  This  contention  is  not  \vithout  sup- 
port in  the  authorities.  It  has  been  held  in  the  common  pleas  in  the  cases 
cited  by  Mr.  Justice  Houghton.  Those  are  based  upon  a  dictum  found 
in  Parsons  v.  Loucks,  48  N.  Y.  20,  8  Am.  Rep.  517.  That  dictum 
cites  as  its  authority  Parsons  on  Contracts,  p.  52.  In  Parsons  on  Con- 
tracts, one  of  the  classes  of  cases  to  which  the  statute  is  held  not  to 
apply,  is  "to  buy  hereafter  an  article  to  be  manufactured  by  the  seller." 
It  is  quite  apparent,  however,  that  that  expression  was  not  used  in 
•contradistinction  to  an  article  to  be  manufactured  by  another  than  the 
seller.  Similar  expressions  are  found  in  some  other  cases,  which  I 
believe  are  made  the  foundation  of  the  distinction,  which  was  never 
intended  by  earlier  writers,  if  the  agreement  be  to  manufacture  the 
article  according  to  certain  specifications,  so  that  the  manufactured 
-article  is  not  one  that  can  be  readily  held  in  stock  and  sold  to  others. 
In  none  of  these  cases  where  this  rule  has  been  stated  has  the  con- 
ttract  hetn  one  to  manufacture  articles  of  a  peculiar  mould.  I  am  un- 
able to  see  any  reason  for  a  distinction  when  that  article  is  manufac- 
tured by  an  employe  in  the  shop  of  the  seller,  or  an  employe  outside 
his  shop.  Clearly  the  seller  is  bound  to  pay  for  the  article  which  is 
thus  manufactured  for  the  vendee.  The  article  which  he  is  thus  re- 
quired to  pay  for  is  of  little  or  no  value  in  his  hands  because  made  of 
-peculiar  moulds  for  a  special  purpose.  If  there  be  any  reason  for  ex- 
cluding from  the  cfTcct  of  the  statute  a  contract  for  manufacturing 
an  article  by  the  seller  himself,  the  same  reason  would  seem  to  apply 
to  a  contract  for  the  manufacturing  in  a  special  mould  where  the  seller 
has  procured  some  third  party  to  do  the  work  for  him.  The  rule  is 
well  stated  in  the  case  of  Edwards  v.  Grand  Trunk  Railway  Co.,  48 
Me.  380.  An  extract  from  the  opinion  of  the  court  follows : 

"The  fact  that  an  nrtirle  contracted  for  docs  not  exist  at  the  time  of  the 
contract,  but  is  to  be  made  or  manufactured,  will  not  necessarily  take  the  case 
<rat  of  tbe  ttatate.  It  most  alto  apfiear  that  the  parttcnlar  person  who  la  to 
manufacture  it,  or  the  fHOie  tmd  woimar,  or  mal«rtelt  okter  into  and  make 

part  of  the  contract." 

It  has  been  further  held  in  Abbott  v.  Gilchrist  et  al.,  38  Me.  260: 

"An  afirreement  to  pronire  and  deliver  at  a  time  and  place  fixed  a  vessel 
frame,  to  be  hewu  and  prepared  according  to  certain  mould,  is  binding,  with* 
•at  being  in  writliig.** 

In  Forsyth  &  Ingram  v.  Mann,  68  Vt.  116,  34  Atl.  481,  32  L.  R.  A; 
788,  it  was  held  that  a  contract  to  manufacture  a  monument  is  not 
within  the  statute  of  frauds,  although  there  is  no  agreement  to  bestow 
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personal  skill  and  labor  upon  it  or  anything  to  prevent  the  contractor 
from  purchasing  it  elsewhere  in  whole  or  in  part,  instead  of  numnfac- 
turing  it  from  his  own  quarry  and  in  his  own  ^lop.  The  opinion  in 

part  reads: 

"But  it  is  said  that  as  the  defendants  were  not  bound  to  bestow  tbeir  per- 
sonal SldH  and  labor  upon  the  monument,  but  were  at  liberty  to  set  others 

to  make  It  for  them.  It  is  a  coutract  of  sale,  and  not  for  work  and  labor. 
But  th&t  makes  no  difference,  as  was  said  in  Bird  v.  Mublinbrink,  1  Bicb.  199, 
44  Am.  Dee.  247.  It  Is  not  necessary  that  personal  skill  and  labor  shoidd  bo 
stipulated  for  in  order  to  make  a  contract  one  for  manufacture.  It  Is  suflB- 
cient  if  the  work  and  labor  requisite  to  such  a  contract  are  to  be  performed 
by  the  contractor,  or  by  his  procurement  and  at  his  expense;  The  latter  woold 
be  work  and  labor  done  by  hlui,  In  the  eye  of  the  law,  and  could  he  declared 
for  as  such.  We  bold,  therefore,  that  the  contract  in  question  is  not  witliin 
the  statnte." 

The  judge  writing  the  opinion  had  theretofore  discussed  the  ques- 
tion of  a  contract  to  manufacture  an  article  ordinarily  merchantable 
and  an  article  according  to  a  special  pattern,  which  would  be  fit  only 
for  the  party  ordering  the  same.  A  contract  to  manufacture  the  lat- 
ter article  was  declared  not  to  be  within  the  statute  of  frauds,  and  the 
part  of  the  opinion  quoted  followedi  the  discussion  upon  that  question. 
In  Bird  v.  Muhlinbrink,  supra,  certain  articles  of  military  uniform 
had  been  ordered  to  be  manufactured,  but  not  by  the  vendor  himself, 
and  the  question  here  at  issue  was  thus  discussed : 

"If  the  plaintiff  had  been  a  maker  of  such  articles,  and  had  made  such 
sashes  as  these  for  the  defendant,  the  contract  would  have  been  rejrardcd  as 
one  for  work  and  labor,  as  well  as  for  goods  to  be  delivered,  as  much  so  as 
if  a  tailor  had  made  a  new-fangled  dress  for  a  peculiar  individual,  and  such 
as  would  perhaps  suit  no  one  but  the  person  speaking  for  it.  The  fact  that 
the  sashes  were  to  be  made  In  Germany,  by  the  procurement  of  plaintiff,  in- 
stead of  being  made  by  the  plalnttfl  bimaeU;  can  or  ought  to  make  no  dllDter- 
enoe  in  the  case." 

In  19  Ann.  Cas.  p.  1298,  is  an  elaborate  note  upon  the  distinction 

attempted  in  this  case.  The  New  York  rule  is  stated  as  held  in  the 
cases  cited  in  the  dissenting  opinion,  that,  where  the  sale  is  made  by 
an  agent  of  goods  to  be  manufactured!  by  his  principal,  the  statute 
nevertheless  applies.  The  note  continues : 

*Tht8  rule,  howeyer.  Is  limited  by  the  role  that  the  article  manuflBctared 

must  lio  snc-h  as  is  vendible  in  the  jrcneral  market.  Althoufxh  the  article  may 
be  procured  from  a  tliird  person,  yet,  if  it  is  not  a  marketable  commodity, 
the  contract  sbould  be  held  to  be  ontstde  of  the  operation  of  the  statnte.** 

To  this  the  cases  of  Forsyth  v.  Mann  and  Bird  v.  Muhlinbrink  are 
cited.  It  may  be  well  here  to  note  the  fact  that  these  plaintiffs  were 
not  acting  as  agents  for  these  manufacturers.  They  were  independ-  . 
ent  vendors,  and  were  procuring  the  belt  to  be  manufactured  outside 
of  their  shop,  instead  of  by  their  immediate  employes.  The  distinction 
between  articles  to  be  manufactured  by  the  vendor  himself  or  to  be  by 
him  procured  to  be  manufactured  by  another  party  should  only  be 
held  upon  imperative  authority  because  of  the  hardship  to  the  vendor, 
who  is  himseli  required  to  pay  for  the  articles  thus  manufactured, 
and  to  whom,  if  th^y  are  of  special  manufacture  and  not  articles  of 
general  merchandise,  they  are  useless. 
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[3]  Upon  December  JOth  the  order  was  received  for  the  manufac- 
turing of  this  belt.  The  order  was  at  once  sent  to  the  manufacturers. 
Upon  January  3d  the  plaintiff  received  notice  from  the  manufacturers 
that  it  was  unwise  to  make  an  endless  belt  unless  the  defendant  had 
some  expert  who  could  put  it  together  at  the  factory  wlxre  it  was  to 
be  used.  This  was  communicate  to  the  defendant,  who  nevertheless 
desired  the  belt  to  be  made  in  this  way,  and  then  stated  that  they  de- 
sired the  belt  by  January  6th.  The  plaintiff  stated  that  he  would  in- 
form tlie  manufacturer  to  that  effect,  and,  if  possible,  have  the  belt 
delivered  by  that  time.  The  belt  was  not  finished  and  shipped  until 
Januarv  7th.  Upon  that  day  a  letter  was  received  by  the  plaintiff 
from  the  defendant  canceling  the  order.  The  tetter  had  been  written 
upon  January  6th.  The  court  found  that  the  belt  was  manufactured 
within  a  reasonable  time  after  giving  of  the  order,  and  that  the  order 
was  not  canceled  until  after  the  belt  was  manufactured,  and  that, 
therefore,  the  defendant  was  required  to  take  the  belt  and  pay  for  the 
same.  The  defendant  refused  to  take  the  belt  from  the  express  com- 
pany after  it  reached  the  defendant's  express  office*  and  the  belt  is 
now  in  the  express  office  awaiting  the  determination  of  this  action. 
The  specifications  were  not  finally  delivered  until  January  3d.  The 
plaintiff'  was  not  told  that  the  order  would  be  canceled  unless  the  belt 
was  delivered  by  January  6th.  He  was  justified  in  proceeding  to  pro- 
cure the  same  to  be  manufactured,  and,  as  the  belt  was  practically 
finished  and  had  been  shipped,  the  defendant  was  not  authorized  to 
rescind  the  contract.  If  the  defendant  wished  to  rescind  the  contract, 
he  should  at  least  have  notified  the  plaintiff  to  tliat  effect  on  January 
3d.  when  the  conversation  was  held  as  to  the  particular  kind  of  belt, 
whether  the  belt  should  be  laced  or  should  be  made  an  endless  belt  and 
cemented  together.  I  recommend  that  the  judgment  be  affirmed,  with 
costs. 

Judj^incnt  affirmed,  with  costs.  All  concur,  except  HOUGHTON, 
J.,  dissenting  in  opinion.  LrYON,  J.,  not  sitting. 

HOUGHTON,  J.  (dissenting).  Although  the  defendant  was  wholly 
unjustified  in  refusing  to  accept  ddiveiy,  nevertheless  it  seems  to  me 
the  judgment  for  the  plaintiffs  cannot  be  sustained. 

The  action  is  brought  to  recover  the  market  value  of  belting  made 
especially  for  the  defendant  in  compliance  with  its  order.  Confessedly 
the  bcltinc^  was  not  manufactured  by  the  plaintiffs  who  were  not  en- 
gaged in  the  business  of  manufacturing,  but  by  another  manufacturing 
concern  not  disclosed  to  defendant,  to  which  they  gave  orders  for 
the  supplying  and  making  of  such  belting  as  they  might  obtain  orders 
and  purchasers  for.  li  the  plaintiffs  theraadvcs  had  been  the  manu- 
facturers, the  order  which  the  defendant  gave  for  the  making  of  the 
belt  in  controversy  would  have  been  a  simple  order  for  work  and 
labor,  because  the  belt  was  not  in  existence,  and  of  necessity  had  to 
be  made  especially  to  fit  the  defendant's  machinery.  Notwithstanding 
the  fact  that  the  bdt  had  to  be  especially  made,  the  plaintiffs  not 
being  the  manufacturers,  the  transaction  had  between  them  and  ^e 
defendant  was  one  of  simple  bargain  and  sale  of  personal  property 
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of  more  than  $50  in  value,  and  therefore  came  within  the  provisions 
of  tl\e  statute  of  frauds  requiring  a  note  or  memorandum  in  writing. 
Personal  Property  Law  (Consol.  Laws  1909,  c.  41)  §  31.  Contracts 
for  the  delivery  of  goods  to  be  manufactured  are  contracts  for  the 
sale  of  goods,  wares,  and  merchandise  within  the  statute  of  frauds, 
unless  the  goods  are  to  be  manufactured  by  the  vendors  themselves. 
Millar  v.  Fitzgibbons,  9  Daly,  505;  Joy  v.  Schloss.  12  Daly.  533; 
Courtright  v.  Stewart,  19  Barb.  455;  Juilliard  v.  Trokic.  Iv39  App.  Div. 
530,  124  N.  Y.  Supp.  121;  Piikin  v.  Noyes,  48  N.  H.  294,  97  Am. 
Dec.  615, 2  Am.  Rep.  218;  3  Parsons  on  Contracts  (7th  Ed.)  60.  The 
principle  upon  whioi  a  contract  to  sell  an  article  not  in  existence  and 
which  is  to  be  manufactured  by  the  seller  is  considered  not  to  come 
within  the  statute  of  frauds  is  that  the  parties  have  so  blended  the 
contract  of  sale  with  one  for  work  and  labor  that  it  no  longer  remains 
one  of  sale  only  to  which  alone  the  statute  applies.  This  element  of 
work  and  labor  is  lacking  where  one  simply  agrees  to  furnish  and  sell 
an  article  which  he  procures  to  be  manufactured  by  whomsoever  he 
chooses  and  the  transaction  amounts  only  to  a  simple  sale. 

The  plaintiffs  cannot  recover,  therefore,  unless  the  sicfned  letter 
which  the  defendant  wrote  to  them  on  the  29th  day  of  December,  1909, 
is  a  suhicient  memorandum  to  satisfy  the  statute  of  frauds.  So  far 
as  material,  that  letter  reads  as  follows: 

"ReferHng  to  <mr  onSer  with  y<m  for  belting,  would  aay  yoo  wOl  pleaw 

make  and  >^ond  to  us  one  bolt,  distance  between  centers  89  feet  6  inebei,  Pid* 
ley  diameters  28  and  30  inclies." 

Immediately  on  receipt  of  thb  letter  it  was  observed  by  the  plain- 
tiffs that  the  width  of  the  bdt  was  not  mentioned.  In  addition  to  this 

omission  no  price  is  stated. 

While  the  memorandum  required  by  the  statute  of  frauds  may  be 
quite  informal,  and  may  be  composed  of  several  written  communica- 
tions relating  to  each  other,  signed  by  the  party  to  be  charged,  all  the 
essential  parts  of  the  agreement  must  be  contained  in  the  writings,  and 
they  cannot  be  supplied  by  oral  evidence.  Stone  v.  Browning.  68  N. 
Y.  598;  Waxelbaum  v.  Schloss,  131  App.  Div.  826,  116  N.  Y.  Supp. 
42.  The  price  to  be  paid  or  some  stipulated  means  of  fixing  it  is  an 
essential  element  of  such  a  memorandum.  Lambert  v.  Hays,  136  App. 
Div.  574,  121  N.  Y.  Supp.  80;  United  Press  v.  New  York  Press  Co., 
164  N.  Y.  406,  58  N.  E.  527,  53  U  R.  A.  288;  Inman  v.  Burt  Co., 
124  App.  Div.  73,  108  N.  Y.  Supp.  210. 

The  defendant  claims  not  to  have  understood  tiiat  the  plaintiffs 
were  to  manufacture  the  belt,  or  that  it  was  to  be  manufactured  by  any 
particular  concern,  or  at  all,  exccj)!  to  be  spliced  toi^etlier  at  the  re- 
quired length.  If  it  was  to  be  manufactured  by  plamlilts  themselves, 
the  defendant  would  have  been  obliged  to  pay  therefor,  irrespective 
of  any  written  agreement,  because  its  order  would  have  been  a  direc- 
tion to  perform  work  and  labor,  and  not  within  the  statute.  Whatever 
defendant  may  have  understood  as  to  the  manufacture,  it  appeared  in 
the  trial  that  the  transaction  was  a  mere  bargain  and  sale  of  personal 
property  of  over  fifty  dollars  in  value,  and  it  then  had  the  right  to 
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insist  that  there  was  no  binding  contract  compelling  it  to  accept  de- 
livery, even  though  proper  tender  was  made.  It  is  true  that  the  rec- 
ord shows  that  no  oral  agreement  as  to  price  was  had,  and  it  might 
seem  that  there  could  properly  be  read  into  the  memorandum  an  im- 
plied agreement  to  pay  the  fair  value  of  the  belting.  But  such  doctrine 
was  discussed  and  repudiated  by  Judge  Gray  in  United  Press  v.  New 
York  Press  Co.,  supra,  wherein  he  points  out  that  such  holding  in 
Hoadley  v.  M'Laine,  10  Bingh.  482,  was  not  necessary  to  the  decision 
because  the  goods  were  to  be  fabricated  by  the  vendor. 

The  other  letters  written  by  the  defendant  do  not  aid  the  memo* 
randum  above  quoted,  and  those  written  by  the  plaintiffs  have  no 
bearing  because  they  axe  not  signed  by  the  defendant,  the  party  to 
be  charged. 

For  these  reasons,  I  think  the  judgment  should  be  reversed,  and, 
as  there  is  no  possibility  of  the  plainti^s  making  a  different  case  upon 
another  trial,  the  complaint  should  be  dismissed,  with  costs. 


HAWE8  HAWES. 
(Soprane  Ooort;  Appellate  Division,  Flnt  Departimnt  Jamrnxj  17,  191S.) 

BXMUTION  (f  410*) — SUPVUEMEKTART  PROCEEDINGS — SaLE  07  STOCK. 

An  order  directing  a  sale  of  certain  stock  of  a  judgment  debtor  ehoiild 
bave  directed  a  sale  of  the  debtor's  right,  title,  and  interest  in  tb%  stock. 

DBd.  Note— For  other  cases,  see  Ezecotloo,  Cent.  Dig;  H  1ISIK4182; 
Dee.  Dig.  f  4ia*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Elmer  E.  Hawes,  assignee,  etc.,  against  Isabella  B.  Hawes. 
From  an  order  directing  a  sale  of  certain  stock  of  the  judgment  debtor, 
defendant  appeals.    Modified  and  afiirmedL 

See,  also,  138  N.  Y.  Supp.  1120. 

Argued  before  INGRAHAM.  P.  J,,  and  McLAUGHUN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

•  Charles  L.  Craig,  of  New  York  City,  for  appellant 
John  G.  Pheil,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  order  should  be  modified,  by  directing  a  sale 
of  the  right,  title,  and  interest  of  the  judgment  debtor  in  the  stock  in 
question,  and,  as  so  modified,  atitirmed,  witliout  costs.  Settle  order 
on  notioe. 


MASON  T.  NEW  YORK  REVIEW  PUB.  CO.  et  aL 

(Snpfems  Court,  Appellate  DlTlsioB,  First  Department   January  10^  1918.) 

Discovert  (S  38*) — Examination  Before  Trial — ^BiOBT. 

In  libel  againat  a  pabllsblng  company  and  Indivldoal  defendants,  plain- 
tiff was  entitled  to  examine  before  trial  the  individual  defendants  and 
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the  actual  publisher  of  tho  libel,  for  the  purrK)so  of  establishing  their  con- 
nection with  the  publication,  and  showing  Uiat  they  liuew  the  article  to 
be  false. 

[Ed.  Note^For  othor  caaet,  see  Dfaoovwy,  Cent  Diff.  |  61;  Doe.  Dig. 
f  38.M 

Appeal  from  Special  Temi,  New  York  County. 

Action  by  John  Mason  against  the  Ne^  York  Review  Publishing 
Company.  From  an  order  granting  a  motion  to  vacate  an  order  for 
examination  of  defendants  before  trial,  plaintiff  appeals.  Order  re- 
versed, and  order  for  examination  modified. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN. 
CLARKE,  SCOTT,  and  DOWLING,  JJ. 

Gerald  B.  Rosenheim,  of  New  York  City,  for  appellant 
Max  D.  Steuer,  of  New  York  City»  for  respondents. 

DOWLING,  J.  This  action  is  brought  to  recover  damages  for  the 
publication  of  a  libel  concerning  plaintiff  in  the  New  York  Review. 
The  amended  complaint  sets  forth  that  the  defendants,  and  each  of 
them,  caused  to  be  printed  and  published  the  article  complained  of. 
This  is  denied  by  the  answer  of  the  respondents  herein.  An  order 
for  their  examination  has  heen  vacated. 

While  the  order  might  have  permitted  a  wider  scope  of  examination 
than  was  proper,  plaintiff  was  undoubtedly  entitled  to  examine  the 
defendants  as  to  the  allei^ations  set  forth  in  the  paragraphs  of  the 
amended  complaint  numbered  "third"  and  "fifth";  for  he  cannot  re- 
cover against  the  individual  defendants  unless  he  establishes  their  con- 
nection with  the  publication  complained  of,  and  to  ascertain  this  he 
is  entitled  to  question  them,  as  well  as  the  actual  publisher  of  the  libel. 
He  is  entitled  as  well  to  show,  if  he  can*  that  defendants  knew  the 
article  complained  of  to  be  false. 

The  order  appealed  from  will  therefore  be  reversed,  with  $10  costs 
and  disbursements  to  appellant,  and  the  order  for  the  examination  of 
respondents  modified,  by  limiting  it  to  the  matters  set  forth  in  the 
paragraphs  of  the  amended  complaint  numbered  "third"  and  "fifth." 
All  concur. 


LOGKFOBT  OANNINO  00.  T.  PUSATEBI. 

(Supreme  Court,  Equity  Term,  Niagara  County.  January  31,  1913.) 

Tbade-Marks  and  Trade-Names  (f  70*)— Imitation  of  Name  bt  CoMpmTOK-* 
INJUBT — Injunction. 

Plaintiff,  the  "Lockport  Canning  Company,"  being  first  in  the  field  In 
the  city  of  Lockport,  commonly  known  as  Lock  City,  in  the  business  of 
canning  tomatoes,  the  use  by  defendant,  engaging  there  In  the  same  busi- 
ness, in  competition  with  it,  of  the  name  "Lock  City  Canning  Company.** 
Is  calculated  to  deceive  customers,  to  plaintiff's  injury,  and  will  therefore 
be  enjoined. 

[FA.  Note.— For  other  cases,  see  Trade^llarks  and  TnMXMmm,  Cent. 

Dig.  i  81;  Dec.  Dig.  i  70.*] 
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Action  the  Lockport  Canning  Company  against  Rosario  Posateri 
for  injunction.  Judgment  for  plaintiff. 

W.  A.  Gold,  of  Lockport,  for  plaintiff. 

M.  A.  Federspiel,  of  Lockport,  for  defendant 

POUND.  J.  The  plaintiff.  "Lockport  Canning  Company."  a  do- 
mestic corporation  having  its  factory  and  principal  place  of  business 
in  the  town  of  Lockport,  Niagara  county,  N.  Y.,  brings  this  action  to 
restrain  the  defendant  from  using  the  name  "Lode  City  Canning  Com- 
pany" under  which  the  defendant  is  doing  business  in  the  city  of 
Lockport,  N.  Y.  Both  concerns  are  engaged  in  the  business  of  can- 
ning tomatoes,  and  both  sell  to  jobbers  and  wholesalers  in  the  same 
field.  Lockport  is  commonly  known  as  the  Lock  City,  and  is  sur- 
rounded by  the  town  of  Lockport. 

It  is  conlciided  by  defendant  (a)  that  .general  terms  appropriately 
descriptive  of  the  business  cannot  be  exclusively  appropriated  by  any 
one ;  and  (b)  that  a  geographical  name  cannot  be  exclusively  appro- 
priated at(ainst  others  who  can  and  do  use  the  name  with  equal  truth ; 
and  that,  therefore,  plaintiff  is  not  entitled  to  preventive  relief.  Tlierc 
can  be  nu  quarrel  with  the  proposition  that  plaintiff  has  no  exclusive 
right  to  the  word  "Lockport,"  and,  as  a  separate  and  distinct  propo- 
sition, no  exclusive  right  to  the  word  "Canning."  It  does  not  follow 
that  ^intiff  has  no  exclusive  right  to  the  name  "Lockport  Canning 
Company"  because  other  concerns  may  truthfully  describe  themselves 
as  Lockport  Cannins^  Companies.  Such  concerns  may  style  them- 
selves Lockport  Companies  or  Canning  Com|janies.  witli  additional 
distinctive  words  of  description ;  but  it  seems  too  clear  for  argument 
that  plaintiff  has  the  exclusive  right  to  use  the  name  "Lockport  Can- 
ning Company"  in  connection  with  the  business  of  canning  tomatoes. 

The  substitution  of  the  word  "Lock  City"  for  "Lockport"  produces 
a  name  so  nearly  resembling  the  name  of  plaintiff  as  to  calculate  to 
deceive.  Thus  it  has  been  held  that  the  name  "Columl)ian  Chemical 
Company"  so  nearly  resembles  the  name  "Columbia  Chemical  Com- 
pany" that  it  is  calculated  to  deceive.  People  ex  ret  Columbia  Chem- 
ical Co.  V.  O'Brien,  101  App.  Div.  296,  91  N.  Y.  Supp.  649.  This  cir- 
cumstance alone  does  not  entitle  the  plaintiff  to  injunctive  relief. 
Where  there  was  no  competition  or  rivalry  between  "Corning  Glass 
Works"  and  "Corning  Cut  Glass  Company,"  it  was  held  that,  as  the 
only  confusion  to  be  apprehended  resulted  from  similarity  of  names, 
defendant  would  not  be  restrained.  Coming  Glass  Works  v.  Corning 
Cut  Glass  Co.,  197  N.  Y.  173,  90  N.  E.  449.  But  here,  from  the  use 
of  the  name  "Lock  Qty  Canning  Company"  by  a  business  rival  of  the 
plaintiff,  injury  may  reasonably  be  anticipated,  not  from  confusion 
due  to  mere  similarity  of  name,  but  from  the  manner  of  using  the 
name.  Plaintiij[  is  the  first  in  the  field,  and  defendant  has  no  right 
to  establish  himself  as  a  direct  competitor,  catering  to  the  same  class 
of  customers,  and,  by  imitation  of  name,  to  mislead  those  dealing 
with  him  into  buying  his  canned  tomatoes  under  the  impression  that 
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they  are  tmying  those  of  the  plaintiff.  Corning  Glass  Works  Com- 
ing Cut  Glass  Co.,  supra. 

Plaintiff  is  entitled  to  judf^ment  restraining  defendant  from  the  use 
of  the  name  "hook  City  Canning  Company/'  with  costs.  Decision 
accordingly. 


PEOPLE  ▼.  ATEIN& 
(Supreme  Coart,  Appellate  Dtvlsloo,  Fourth  Department  Jukwtf  S,  191S.> 

Appeal  from  Oneida  County  Court. 

Astley  Atkins  was  convicted  of  crime,  and  he  appeals.  Affirmed. 
Argued  before  McLENNAN,  P.  J.,  and  KRUSE,  ROBSON,. 

FOOTE,  and  LAMBERT,  J  J. 

Everett  E.  Risley,  of  Utica,  for  appellant 
Bradley  Fuller,  of  Utica,  for  respondent. 

PER  CURIAM.  Judgment  of  conviction  and  order  affirmed.  Alt 
concur,  except  KRUSE,  J.,  who  dissents  in  a  memoranduoL 

KRUSE.  J.  I  dissent,  upon  the  ground  that  the  evidence  is  insuf- 
ficient to  show  that  Atkins,  the  defendant,  had  any  knowledge  of  the 
arrangement  under  which  it  is  claimed  Regnauld  obtained  the  stock, 
from  Cushman,  or  to  show  that  Atkins  criminally  conspired  with  Reg- 
nauld to  misappropriate  the  stock,  or  sufficient  to  connect  him  with 
the  misappropriation  thereof,  so  as  to  make  him  criminally  liable. 
The  letters  of  Atkins,  while  they  show  that  he  was  anxious  to  sell 
the  stock  of  the  Pioneer  Company,  which  he  was  promoting,  do  not 
show  the  existence  of  a  conspiracy  to  obtain  the  stock  of  Cushman 
and  misapfwopriate  the  same.  Although  Atkins  may  have  known  that 
all  the  stock  which  he  received  from  Regnauld  in  exchange  for  the 
Pioneer  stock  came  from  Cushman,  that  does  not  establish  that  he  had 
any  knowledge  that  the  stock  belonged  to  Cushman,  and  was  simply 
held  by  Regnauld  as  agent  to  sell  the  same  for  Cushman,  at  not  less 
than  a  specified  price,  as  Cushman  claims. 

The  conviction  rests  largely  upon  the  acts  and  declarations  of  Reg- 
nauld. These  were  not  competent  against  Atkins,  in  the  absence  of 
a  conspiracy  to  which  Atkins  was  a  party,  and  not  then  unless  they 
were  made  in  furtherance  of  the  conspiracy.  Even  if  there  was  such 
a  conspiracy,  Regnauld's  letter  of  October  9th  was  improperly  re- 
ceived, since  that  was  after  the  alleged  criminal  conspiracy  to  misap- 
propriate the  stock  had  been  consummated,  if  any  such  conspiracy  ever 
existed. 

I  think  the  evidence  is  insufiicient  to  sustain  the  judgment  of  con- 
viction. 
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a<>2  App.  Div.  884.) 

PEOPLK  V.  DAVIS. 

(Supreme  Court,  Appellate  Division,  First  Department.   July  11,  1912.) 

GsiiaiiAi.  Law  (i  1028*) — ^Appeal — Decisions  Review ablk. 

Where  sentence  is  suspended,  and  no  judgment  Is  rendered,  there  can 
be  no  appeal  from  the  oonvlcttini. 

[Ed.  Note.— For  oUwr  CUBB,  see  Criminal  Law,  Gent  Dig.  H  2683-2608; 

Deo.  Dip.  g  1023.»] 

Appeal  from  Court  of  Special  Sessions,  New  York  County. 

Joseph  Davis  was  convicted  of  crime,  and  he  appeals.  On  motion 
to  dismiss  ai)peal.  Appeal  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  I^UGH- 
UN,  MIUJ&R,  and  DOWLING,  JJ. 

Robert  C  Taylor,  Asst.  Dist  Atty.,  of  New  York  City,  for  the  mo- 
tion. 

Lester  W.  £isenberg,  of  New  York  City,  opposed. 

PER  CURIAM.  In  this  case  sentence  was  suspended  by  the  court, 

and  no  judgment  was  ever  rendered.  Thereafter,  and  on  June  24, 
1912,  a  notice  of  appeal  to  this  court  wa*;  served.  As  the  sentence 
was  suspended  there  was  no  judgment  of  conviction,  and  it  was  held 
in  People  v.  Flaherty,  126  App.  Div.  65.  110  N.  Y.  Supp.  699,  and 
People  V.  Markham,  114  App.  Div.  387,  99  N.  Y.  Supp.  1092,  that 
there  could  be  no  appeal  from  a  conviction  in  the  absence  of  a  judg- 
ment. 

The  motion  is  therefore  granted,  and  the  appeal  dismissed. 
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PfiOPLB  T.  HAMMEBSTEIN  et  aL 

(Oonrt  of  Spedal  SwbIom  of  Flnt  DlTlston  of  Glty  of  New  ToilCi 

SflptamiMr  7,  IdU) 

SunDAT  (i  29*)— OBnoiTAi.  PBOSBounoir— Fnoom  Iwdiotablb— Tbsmsb 

BIanageiis  and  Perfobmers. 

Penal  Law  (Cousol.  Laws  1909,  c  40)  {  2152»  entiUed  "Theatrical  and 
Otliar  VerUmaKDcea  on  Sunday,*'  forbids  perfonnanceB  on  Sunday,  and 
makes  every  person  nlding  In  snch  perfonnnnce,  by  advertisement,  posting, 
oir  otherwise,  and  every  owner  or  lessee  oi  any  building  wbo  leases  it 
fOr  such  performance,  guilty  of  a  misdemeanor.  Performers  at  a  theater 
were  informed  ai?nlnst.  Jointly  witJi  the  managers  thereof,  for  giving  a 
stage  exhibition  of  Jugglery  on  iiuuday  of  a  kind  forbidden  by  the  Penal 
Law,  and  In  that  the  managers,  by  advertisement  and  otherwise,  aided  the 
perfornKince  by  permitting  the  stage  to  be  used  therefor,  by  admitting 
persons  who  had  paid  an  admission,  and  by  distributing  programs.  Held, 
on  demurrer,  that  the  Information  charged  more  than  one  offense,  ttie 
purpose  of  the  statute  not  being  to  change  the  status  of  actors  or  others 
who  labor  in  a  theater  on  Sunday,  who  should  be  proceeded  against  under 
section  214S,  providing  for  a  fine  of  not  more  than  $10. 

[Kd.  Note.^For  other  cases,  see  Sunday,  Cent  Dig.  U  18,  67-72;  Dec 

Dig.  S  20.  •  J 
O'Keefe,  J.,  dissenting. 

William  Hammerstein  and  others  were  charged  with  crime.  A  de- 
murrer to  the  information  sustained.   Reversed  m  139  N.  Y.  Supp. 

1075. 

Argued  before  O'KKK FE,  OLMSTHD,  and  MOSS,  JJ. 

Llo)'d  P.  Stryker,  Deputy  Asst.  Dist.  Atty.,  of  New  York  City,  for 

tlic  People. 

House,  Grossman  &  Vorhaus,  of  New  York  City,  for  defendants. 

OLMSTED,  J.  The  defendants  are  accused  on  information  of  the 
district  attorney  with  the  crime  of  unlawfully  giving  a  theatrical  per- 
formance on  Sunday  in  violation  of  the  provisions  of  section  2152 
of  the  Penal  Law  (Consol.  Laws  1909,  c.  40).  The  recitals  of  the 
information  fix  the  date  of  the  commission  of  the  offense  as  of  No- 
vember 27,  1910.  The  offense  is  characterized  in  the  language  of  the 
opening  section  of  article  192  of  the  Penal  Law  ndative  to  *'Sahbath 
breaking."  Defendants  Hammerstein  and  Blumenthal  are  charged* 
with  having  been  "the  persons  in  charq;e  and  control  and  the  managers 
of  a  theater  and  place  of  public  amusement  called  the  Manhattan 
Opera  House,"  in  the  county  of  New  York ;  that  on  the  day  in  ques- 
tion in  said  theater,  before  an  audience  who  had  paid  for  admission 
thereto,  defendant  Harrigan  gave  a  performance  and  exercise  of  jug- 
gling (describing  it);  that  upon  the  snmv  stage,  on  the  same  day,  and 
before  the  same  audience,  defendant  Kctlitii,  with  another  not  named, 
gave  a  performance  of  jugglery  (also  described);  that  before  the  same 
audience  two  other  persons,  designated  on  program  and  cards  as 
"McDevitt  &  Kelly"  gave  a  performance  of  *'n^ro  and  other  danc- 
ing," and  that  another  person,  similarly  designated  as  "Ray  Cox"  did 
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give  "a  performance  o£  the  stage  and  of  dancing."  Defendants  Hani- 
merstein  and  EUamenthal  are  &rged  with  having  caused  and  permits 
ted  said  programs  and  cards  to  be  displayed,  distributed,  and  cir- 
culated in  said  theater. 
The  information  concludes  with  the  following  allegations: 

"And  the  siiid  William  TTrtmmerstein  and  Goorjre  Blunienthal  then  nnd 
there,  by  advertisement  and  otherwise,  did  aid  in  the  said  perforuiauces  o£ 
jugglery,  of  the  stage  and  of  dancing,  by  caus<ing  and  permittiiig  the  said 
stage  to  lie  used  therefor  and  divers  of  tlio  cmiil'  vC's  of  tho  said  thoator  to 
prepare  the  said  stage  for  such  use,  and  by  causing,  permitting,  counseling, 
and  commanding  a  person  acting  as  a  ticket  taker  to  admit  Into  the  said 
theater  the  said  persons  who  had  therobofore  paid  tlie  said  admission  feo,  and 
by  connseling,  commanding,  causing,  and  permitting  divers  other  persons  em- 
ployed and  being  in  the  said  theater  to  direct  and  permit  the  said  persons 
so  admitted  to  occupy  seats  and  points  of  vantage  viewing  the  said  stage 
nnd  the  said  performances,  and  by  causing,  permitting,  counseling,  and  com- 
manding divers  employ(^s  and  persons  being  in  the  said  theater  to  display, 
circulate,  and  distribute  as  aforesaid  the  said  cards  and  printed  programs 
nnd  instruments  giving  notices  of  the  said  dancing  as  well  as  ot  the  said 
jugglery,  against  the  form  of  the  statute  in  such  case  made  and  pjrovided, 
and  against  the  peace  of  the  people  of  the  state  of  New  York  and  thetr  dig- 
nity." 

Eadi  of  the  defendants  demurs  to  the  information  herein  on  the 
ground  of  duplicity.   It  is  particularly  urged  that  there  is  a  j'oinder 

of  several  offenses  in  one  count — crimes  different  in  their  nature,  the 
punishment  which  might  be  inHicted  on  conviction  for  some  being 
merely  nominal  while  in  the  matter  of  another  the  extreme  penalty 
for  misdemeanor  might  be  imposed. 

There  is  no  doubt  that  the  performance  given  in  the  Manhattan 
Opera  House  on  the  day  in  question,  as  described  in  the  information, 
is  such  as  is  inhibited  by  the  section  of  the  Penal  Law  which  the 
district  attorney  invokes  in  his  pleading.  "Negro  or  other  dancing"' 
and  "any  performance  or  exercises  of  jugglery"  are  expressly  forbid- 
den thereby. 

"And  every  person  aiding  in  such  exllibition,  performance  or  ex- 
ercises, by  advertisement,  posting  or  otherwise,  and  every  owner  or 
lessee  of  any  garden,  building  or  other  room,  place  or  structure,  who 
leases  or  lets  the  same  for  the  purj)Ose  of  any  such  exhibition  or  per- 
formance or  exercises,  or  who  assents  to  the  use  of  the  same  for  any 
such  purpose,  if  it  be  so  used,  is  guilty  of  a  misdemeanor."  The  por- 
tion of  section  2152  quoted  includes  all  who  may  be  punished  for  giv- 
ing such  a  performance  in  a  theater  on  Sunday.  Whether  all  of  the 
dwendants  named  come  within  the  statutory  classification  is  at  issue. 
The  defendants  Harrigan  and  Bedini  and  three  other  performer.^  not 
arrested  are  charged  in  the  information  with  giving  the  performance, 
and  the  defendants  Hammerstein  and  Blumenthal  with  aiding  and 
abetting  them  in  the  manner  heretofore  described.  This  portion  of  the 
pleading  is  negatived  by  the  averment  that  Hammerstein  and  Blu- 
menthal were  the  managers  of  the  theater.  It  is  matter  of  common 
knowledge  that  managers  are  the  principals  in  the  matter  of  theatrical 
performances,  and  that  the  performers  are  merely  laborers  for  hire. 
E^sregarding  the  peculiarity  of  the  pleading  in  this  particular  •  and 
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reversing  the  all^d  relationship  of  the  defendants,  we  are  called 

'on  to  determine  whether  defendants  Harrigan  and  Bedini  aided  and 
abetted  defendants  Hammerstein  and  Blumenthal  in  giving  the  Sunday 
theatrical  performance  charged.  This  involves  a  study  of  the  law 
regarding  so-called  Sabbath  breaking,  its  origin  and  inception. 

In  1813  the  Legislature  of  this  state,  in  chapter  24  of  the  first  Re- 
vised Laws  (2  Rev.  Laws  1813,  p.  193),  collated  the  common-law  and 
statutory  provisions  then  in  force  which  prohibited  the  doing  of  cer- 
tain acts  on  Sunday.  These  were  re-enacted  in  the  first  Revised  Stat- 
utes of  1828  (1  Rev.  St.  [1st  Kd.]  pt.  1,  tit.  8,  c.  22,  art.  8,  §§  69- 
72),  and  were  continued  in  force  with  few  changes  as  to  form  until 
the  adoption  of  the  Penal  Code  in  1881.  The  Penal  Code  devoted 
an  entire  chapter  to  the  subject,  banning  with  section  259,  and  end- 
ing with  section  277,  which  latter  section,  with  soine  trifling  amend- 
ments which  do  not  affect  the  issues  herein,  has  been  continued  as 
section  2152  of  the  Penal  Law.  Before  its  inclusion  in  the  Penal 
Code  this  section  was  chapter  501  of  the  Laws  of  1860,  and  its  provi- 
sions were  only  applicable  in  the  city  and  county  of  New  York.  Its 
application  was  made  general  by  the  Code, 

Inquiry  is  now  directed  to  reasons  for  the  enactment  of  chapter 
501  of  the  Laws  of  1860,  which  has  become  section  2152  of  the  Penal 
Law,  and  the  legislative  intent  in  its  enactment. 

Prior  to  1860  the  laws  prevented  Sabbath  breaking  in  the  form  of 
"servile  labor  or  working,"  which  was  a  necessary  part  of  a  theatri- 
cal performance  both  on  the  part  of  the  attaches  of  a  tlieater  and  the 
performers.  The  penalty  which  might  be  inflicted  on  a  violator  of  the 
law,  however,  was  limited  to  a  fine  of  $1.  An  infliction  of  this  pen- 
alty upon  every  attache  of  a  theater  and  upon  every  performer  at  a 
Sunday  performance  would  be  cheerfully  paid  by  the  manager  as  a 
sort  of  license  for  carrying  on  a  very  lucrative  business  on  Sunday. 
Careful  consideration  of  conditions  at  the  time  of  this  enactment  con* 
firms  the  conclusion  that  it  was  not  the  legislative  intent  thereby  to 
provide  for  the  imposition  of  any  greater  penalty  for  ordinary  labor 
for  hire  on  Sunday  than  might  theretofore  have  been  imposed  under 
existing  laws.  It  was  only  sought  to  provide  a  more  effective  way  of 
dealing  with  a  situation  which  had  arisen  in  this  city.  The  Sabbath- 
breaking  laws  were  extended  in  their  scope.  Laborers  and  givers  of 
common  shows  on  the  street  or  other  public  places  were  to  be  dealt 
with  as  formerly  under  the  ol<l  provisions  of  law,  but  something  mure 
drastic  in  the  way  of  punishment  was  to  be  provided  for  the  theatri- 
cal managers  who  dared  give  Sunday  performances,  or  the  owners  or 
lessees  of  theaters  who  permitted  such  shows  to  be  given  on  their 
property.  The  full  pensdty  provided  for  a  misdemeanor  might  be 
imposed  on  such  persons  should  they  be  convicted  of  violating  the 
statute.  Added  penalties  are  the  forfeiture  of  the  license  for  the 
theater  and  a  penalty  of  $500  to  be  recovered  in  a  civil  action.  Be- 
sides provision  for  the  punishment  of  managers,  owners,  and  lessees 
of  theaters  the  L^slature  made  a  distinct  departure  in  this  statute  by 
declaring  the  liability  to  punishment  of  persons  who  might  be  guilty 
of  acts  committed  on  secular  days  to  promote  the  giving  of  Sunday 
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theatrical  performances.  This  intent  is  to  be  found  in  that  part  of 
the  section  which  provides  that  "every  person  aiding  in  such  exhibi- 
tion, performance  or  exercise  by  advertising,  posting  or  otherwise 
*    ♦    ♦    is  guilty  of  a  misdemeanor." 

Witliout  advertising  the  intention  to  give  a  Sunday  performance, 
which  advertising  mkht  be  and  usually  is  done  on  other  days  of  the 
week  than  Sunday,  were  would  be  little  likelihood  of  the  giving  of 
such  performance.    The  reason  is  obvious. 

It  is  the  contention  of  the  people  in  this  case  that  the  defendants 
Harrigan  and  Bedini  gave  the  performance  in  question,  and  that  the 
defendants  Hanunerstein  and  Blumenthal  aided  tfiem  in  giving  it  with- 
in the  meaning  of  the  statute.  As  has  already  been  said,  this  averment 
is  negatived  by  the  allegation  that  Hammerstein  and  Blumenthal  were 
the  managers  of  the  theater,  and  T  am  put  to  the  inquiry  as  to  whether 
defendants  Harrigan  and  Bedini  aided  in  giving  the  performance  by 
tile  acts  which  are  recited  in  the  information  as  liaving  been  committed 
by  them. 

Had  the  two  defendants  last  named  performed  as  jugglers  in  the 

streets  on  Sunday — such  performance  being  given  before  a  noisy 
crowd  and  to  the  accompaniment  of  a  hurdy  gurdy  and  base  drum — 
they  could,  on  conviction  as  for  a  first  offense,  have  been  fined  not  ex- 
ceeding $10  under  the  provisions  of  section  2145  of  the  Penal  Law. 
The  ticket  seller,  the  ticket  taker,  the  program  boy,  the  ushers,  and 
all  the  stage  hands  employed  in  the  Manhattan  Opera  House  at  this 
performance  might  have  been  joined  as  defendants  in  this  action  on 
the  ground  of  aiding  in  giving  the  performance  in  question,  withm  tlie 
meaning  of  the  statute.  It  must  be  conceded,  however,  that  such  labor 
as  they  perfonned  on  this  occasion,  if  performed  elsewhere  than  in  a 
theater  on  Sunday,  would  only  subject  them  on  conviction  under  the 
provisions  of  section  2143  of  the  Penal  Law  to  a  fine  not  exceeding  $10. 

The  juggler,  acrobat,  or  other  performer  of  the  stage  is  a  laborer 
for  hire,  and,  when  he  works  on  Sundy  in  violation  of  the  law,  he  is 
subject  to  the  same  penalty  which  may  be  visited  on  other  laborers. 
Section  2143,  Penal  Code.  If  he  appears  as  a  strolling  player,  giving 
public  shows  and  passing  the  hat  for  the  small  coin  of  the  crowd,  he 
is  to  be  proceeded  against  under  section  2145  of  the  Penal  Law. 

The  conclusion  is  inevitable  that  the  legi-^lative  intent  in  enacting  sec- 
tion 2152  of  the  Penal  Law  was  not  to  change  the  status  of  one  who 
labors  in  a  theater  on  Sunday  and  subject  him  to  severer  penalties  than 
other  bborers,  but  rather  to  add  to  the  list  of  possible  Sabbath  break* 
ers,  a  class,  the  members  of  which,  if  prosecuted  and  punished  with 
severity,  would  see  to  it  that  there  is  no  Sunday  labor  in  any  of  the 
theaters  on  the  first  day  of  the  week.  The  early  prosecutions  under 
this  statute  were,  on  this  theory,  maintained  against  the  managers  of 
theaters  only,  and  no  attempt  was  made  to  join  performers  as  defend- 
ants. Lindenmuller  v.  People,  33  Barb.  548. 

The  doctrine  of  ejusdcm  generis  should  always  be  invoked  as  an  aid 
to  the  interpretation  of  a  statute,  and  the  idea  of  giving  to  the  statute 
full  force  and  effect  rather  than  to  limit  it.  It  is  with  this  in  mind 
that  it  is  here  applied.  Do  the  words  "and  otherwise,"  where  used 
m  the  sectbn  of  law  under  consideration,  include  the  ticket  seller,  the 
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ticket  taker,  the  program  distributor,  the  ushers,  the  stage  hands, 

and  performers  at  the  Manhattan  Opera  House  on  the  occasion  men- 
tioned in  the  information,  as  well  as  the  owners  and  lessees  of  the 
building  itself,  the  managers  of  the  theater  and  all  those  who  by  bill 
posting  or  other  advertising  gave  advance  notice  of  the  performance? 
The  sug|[estion  in  the  information  that  the  distribution  of  programs 
and  placmg  of  such  otrds  in  the  theater  during  the  performance  was 
sucii  an  advertising  as  is  contemplated  by  the  statute  is  not  worthy  of 
serious  consideration. 

Study  of  the  law  and  the  purpose  of  its  enactment  leads  me  to  the 
belief  that  there  was  not  legislative  intent  to  make  it  exclusive  in  its 
application  to  Sunday  labor  in  theaters,  or  by  it  to  amend  either  sec- 
tion 2143  or  2145  of  the  Penal  Law ;  that  the  provisions  of  section 
2143  control  in  the  matter  of  Sunday  labor,  whether  such  labor  be  per- 
formed in  a  theater  or  elsewhere ;  that  the  sole  purpose  of  tlie  Legis- 
lature in  this  enactment  was  to  provide  for  the  punishment  of  a  new 
class  of  Sabbath  breakers;  that  in  that  class  the  theatrical  manager 
and  the  owner  or  lessee  of  the  theater  were  to  be  treated  as  principals ; 
and  that  others  who  advertised  the  Stmday  show,  no  matter  how  or  on 
what  day  they  did  so,  so  long  as  they  did  it  with  knowledge,  might  be 
prosecuted  lor  "aiding."'  The  words  "and  otherwise"  can  be  given  no 
broader  meaning  than  to  indude  those  who  by  advertising,  posting, 
or  similarly  lend  their  aid  to  giving  the  show.  These  arie  they  who 
may  be  punished  as  Sabbath  breakers  for  doing  acts  on  secular  days 
which  relate  to  Sunday  performances. 

Having  reached  this  conclusion,  it  is  apparent  that  the  recitals  in  the 
information  charge  more  than  one  crime  in  one  count.  Harrigan's 
act  of  labor  was  his  own,  for  which  he  might  be  convicted  and  fined 
$10.  Bedini  labored  on  his  own  account,  and  on  conviction  might  have 
had  similar  judgment  imposed.  These  two  defendants  are  also  charged 
with  being  principals  in  giving  the  show,  although  it  is  apparent  from 
the  statement  of  facts  that  they  are  not.  The  other  defendants  are 
charged  with  a  crime  punishable  by  an  entirely  different  penalty. 

Tms  court  in  May,  1909,  held  a  similar  information  (People  v.  Sur- 
ratt  et  al.,  not  reported)  void  for  duplicity,  and  can  find  no  reason  for 
departing  from  the  rule  it  made  in  that  case. 

Demurrer  allowed.  MOSS,  J.,  concurring.  O'KEEFE,  J.,  dissents, 
without  opinion. 


uiyiii^ca  Uy  GoOgle 


Mag.  Ct.) 


PEOPLE  y.  KWOfiTON 


649 


PEOPLE  T.  KINGSTON. 
(City  Ibiglstrate^s  Coiirt  of  Vvw  York  Oltj.   April  19,  1912.) 

1.  Sunday  (S  29*) — ^Toeatrjcai.  Pebfobmancbs — Staiuiho  Bvipekcb. 

In  a  proBCcotlon  for  vlolatloii  of  Penal  Law  (Oonsol.  Laws  1909,  e.  40> 

5  2ir)2.  mnkinir  ]f  unlawful  to  exhibit  certain  pttfornuuiGeB  on  Sunday, 

eviUeuce  held  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Simdaj,  Cent  Dig.  |$  13,  67-72;  Dec. 
Dig;  I  29i*] 

2.  SmfOAT  d  39*)— ^ranATBiOAXA— Man AOK»— EviDSRcn. 

In  a  prosecntlon  under  Tmal  Law  (Consol.  Laws  1009^  e.  40)  |  2152, 
prohibiting  certain  Sunday  theatrical  performances,  evidence  held  to  show 
fbat  defendant  was  manager  of  a  prohibited  performance. 

pEd.  Note—For  otber  cases,  see  Sunday,  Cent  Dig.  fi  18,  67-72;  Dee. 
Dl»  i  29.*] 

8.  CanaiiAi:.  Law  (|  217*) — Si  fmcienct  of  Couplaiht. 

Any  statement  undfr  oath  that  brings  to  n  maglstrnte  notlff  that  a 
crime  has  been  committed,  however  crude  or  imiHjrfectly  drawn,  is  suJli- 
cient  to  justify  the  issuing  of  a  warrant  tM  tile  arrest  eC  the  party 
cborged  with  the  offenHo  alleged  to  have  been  committed. 

[Kd.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  i  439;  Dec 

Dig.  f  217.*] 

4.  Sunday  (|  29*) — Cbimisal  Pbosecution — Pebso.ns  Indictable — Theater 
Manaobbs  Ann  PsaroBincBS. 

The  purpose  of  Penal  Law  (Consol.  Laws  1909,  c.  40)  $  2152,  entitled 
"Theatrical  and  Othe^  Performances  on  Sunday,"  forbidding  certain  per- 
formances on  Sunday,  and  making  every  person  aiding  In  such  per- 
formance, and  every  owner  or  lessee  of  any  building  who  leases  It  for 
such  performance  guilty  of  a  misdemeanor,  was  to  protiibit  theatrical 
performances  on  Swiday,  and,  if  given,  the  performers  and  any  persona 
as.«istlng  tbe  performance  were  all  principals  committing  tbe  same  Crime 
by  violating  the  provision  of  the  .same  statute. 

[Ed.  Note. — For  otber  cases,  see  Sunday,  Cent  Dig.  13,  07-72;  Dec. 
Dig.  I  29.*] 

Samuel  Kingston  was  charged  with  crime.  Motion  to  discharge  de- 
fendant denied. 

Joseph  F.  Darling,  of  Xew  York  Cily,  for  the  People. 
Rogers  &  Rogers,  of  Xew  York  City  (^Gubtavus  A.  Rogers,  of  New 
York  City,  of  counsel),  for  defendant. 

BUTTS,  City  Magistrate.  In  an  affidavit  verified  January  17,  1912, 
the  defendant  Samuel  Kingston  is  charged  with  violating  section  2152 

of  the  Penal  Law  (Consol.  Laws  1909,  c.  40),  in  that  on  Sunday  eve- 
ning. IXK"ember  17,  1911,  being  then  and  there  the  manager  of  a  thea- 
ter known  as  the  .\cadcmy  of  .Music,  situate  at  the  corner  of  Four- 
teenth street  and  Irving  Place,  in  the  city  of  New  York,  that  he,  said 
defendant  Samuel  Kingston,  willfully  and  knowingly  aided  in  exhibit- 
ing dramatic  performances,  tragedies,  dances,  comedies,  and  negro 
minstrelsy  in  public,  which  were  performed  at  said  theater  on  the  night 
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in  que'stion,  and  that  the  said  defendant  also  on  that  evening  assisted 
in  taking  the  tickets  of  persons  seeking  admission  to  the  theater. 

[1]  The  evidence  produced  by  the  people  before  me  establishes  con- 
clusively that  at  the  time  and  place  above  stated  there  was  a  the- 
atrical performance  open  to  the  public  produced  at  said  theater.  In 
the  auditorium  thereof  were  assembled  several  hundred  people.  There 
•was  a  stage  set  with  scenery  appropriate  for  the  different  exhibited 
acts.  There  was  an  orchestra  to  accompany  the  singing  performers,  a 
curtain  rose  and  fell  between  the  several  acts,  and,  in  fact,  all  the 
•  accessories  and  accompaniments  of  a  dramatic  performance  were 
proved  to  have  been  in  operation  on  the  night  in  question  at  said  the- 
ater. Several  of  the  acts  or  performances  were  described  in  detail  by 
the  complainant.  It  will  be  unnecessary  to  set  forth  herein  -more  than 
one  of  such  performances,  because  it  is  typical  of  all  the  rest.  The 
witness  referred  to  testified  as  to  such  act  substantially  as  follows: 
Two  cards  were  placed  on  the  stage  announcing  "Bookman  and  Gross." 
Two  women  dressed  as  men  and  having  their  faces  blacked  sung  sev- 
•eral  comic  songs,  talked  with  each  other  in  nq^ro  dialect,  distorted 
their  faces,  producing  great  latighter  in  the  audience,  and  one  of  the 
performers  described  to  the  other  a  new  fashion  of  embroidering  the 
names  of  women  on  their  stockings,  until  one  woman  had  her  name 
embroidered  so  high  up  that  the  police  stopped  it.  The  evidence  as 
to  this  act  and  the  other  acts  there  performed  by  the  several  actors, 
there  being  in  all  10  numbers  exhibited,  establishes  bey^ond  any  doubt 
that  at  the  time  and  place  in  question  dramatic  performances,  consist- 
ing in  part  of  said  negro  minstrel  act  aforesaid,  were  exhibited  to  the 
public  in  violation  of  said  section  2152  of  the  Penal  Law.  No  attempt 
has  been  made  on  the  part  of  the  defendant  to  disprove  the  violation  of 
the  section  of  the  Penal  Law  in  question  on  the  evening  of  Sunday, 
December  17, 1911,  at  the  Academy  of  Music. 

[2]  The  testimony  taken  u])on  the  examination  largely  dealt  with 
the  alleged  connection  of  the  defendant  Kingston  with  the  management 
of  Sunday  evening  performances  at  said  Academy  of  Music.  Indeed, 
it  is  strongly  urged  by  his  counsel  that  the  evidence  fails  to  show  that 
the  defendant  was  at  the  time  the  manager  of  said  theater.  But  the 
evidence  is  not  denied  that  on  the  night  in  question  he  assisted  in 
taking  tickets  at  the  entrance  of  said  tiieater  from  those  who  had  pur- 
chased tickets  entitling  thcni  to  admission  to  the  perfomiance  then  and 
there  ,uiven.  Without  referring  specially  to  all  the  evidence  taken 
upon  the  alleged  management  of  the  Sunday  evening  performances 
at  the  Academy  of  Music,  it  is  sufficient  to  say  that  the  evidence  in 
my  opinion  establishes  sufficiently  that  the  defendant  Samuel  Kingston 
was  the  manager  of  the  Sunday  evening  performances  given  at  the 
Academy  of  Music  for  some  period  of  time  prior  to  Sunday  evening, 
December  17,  1911.  The  witnesses  Nolan  and  McNamee  were  em- 
ployes imder  him.  They  took  orders  from  him  as  manager.  He  oc- 
cupied a  room  within  the  theater  building  upon  the  door  of  which  was 
printed  the  word  ''Manager."  The  witness  Kolan  had  charge  of  the 
stage  hands  who  were  employed  at  the  Sunday  evening  performances, 
.  and  always  made  up  tlie  pay  roU  for  salaries,  including  his  own,  and 
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submitted  them  to  the  defendant.  No  articles  needed  for  any  perform- 
ance and  known  as  "properties  '  could  be  purchased  without  consulting 
"the  defendant,  and  specific  instances  were  detailed  by  the  witness  No- 
lan and  also  the  witness  McNamee  as  to  transactions  of  that  nature 
between  them  and  the  defendant.  At  Sunday  evening  performances 
Nolan  would  not  ring  up  the  curtain  for  the  beginning  of  the  same 
until  he  had  reported  to  defendant  Kingston,  and  in  rush  hours  of 
Sunday  evenings  the  defendant  would  aid  the  ticket  takers  at  the  door. 

This  state  of  affairs  existed  up  to  November  25, 1911,  when,  owing 
Jto  some  trouble,  the  witnesses  McNamee  and  Nolan  and  others  quit 
the  employ  of  the  management  of  the  Academy  of  Music,  and  it  is 
urged  by  defendant's  counsel  that,  even  conceding  the  defendant  to 
have  been  the  manager  up  to  November  25,  1911,  there  is  no  proof 
that  he  was  such  manager  on  December  17,  1911,  when  the  said  Sun- 
day evening  performance  was  given.  But  the  evidence  satisfies  me 
that  the  defendant  Kingston  was  the  manager  of  the  Sunday  evening 
performances  given  at  the  Academy  of  Music  up  to  November  25, 
1911,  and  it  appearing  that  on  the  following  Dcceml^er  17,  1911,  he  • 
was  still  at  the  said  theater  takmg  tickets  as  it  had  been  theretofore 
tils  custom  to  do  dtiring  the  rush  hours,  it  is  a  fair  presumption,  in 
the  absence  of  a  denial  by  the  defendant,  that  the  defendant's  relation- 
•ship  to  said  theater  as  manager  still  continued,  and  I  hold  that  the 
•evidence  justifies  such  presumption. 

From  this  view  of  the  case  it  follows  that  section  2152  of  the  Penal 
Law  was  violated  on  the  night  of  Sunday,  December  17,  1911,  at  the 
Academv  of  Music.  The  defendant  must  tiierefore.be  hdd  for  trial, 
unless  the  court  should  determine  in  his  favor  tiie  motions  made  by 
liis  counsel  at  the  close  of  the  people's  case :  First,  that  the  complaint 
herein  is  defective  as  it  fails  to  sufficiently  charge  the  defendant  with 
a  crime;  and,  second,  that  on  all  the  evidence  the  defendant  cannot  be 
held  for  having  violated  said  section  2152  of  the  i'enal  Law. 

[  3  J  The  first  motion  of  the  defendant  must  be  denied.  The  com- 
plaint herein  sufHciently  informed  the  magistrate  that  a  crime  had  been 
committed,  and  that  the  defendant  was  charged  with  having  commit- 
ted that  crime.  Any  statement  under  oath  that  brings  to  the  magis- 
trate notice  that  a  crime  has  been  committed,  however  crudely  or 
imperfectly  drawn,  is  sufficient  to  justify  the  issuing  of  a  warrant  for 
the  apprehension  of  the  party  charged  with  the  offense  alleged  to  have 
Jieen  committed. 

[4]  The  second  ground  urged  upon  the  court  why  the  complaint 
herein  should  be  dismissed  and  the  defendant  discharged  is  more  seri- 
ous, and  involves  the  construction  of  section  2152  of  the  Penal  Law 
and  the  decisions  of  the  Court  of  Special  Sessions  of  the  City  of  New 
York  upon  the  meaning  and  scope  of  such  section.  It  is  clear  that, 
if  the  decisions  referred  to  declare  the  law,  the  defendant  must  be 
discharged.  Tn  support  of  his  contention  defendant's  counsel  has  cited 
the  case  of  Eden  Musee  v.  Bingham.  58  Misc.  Rep.  644,  108  N.  Y. 
Supp.  200.  decided  by  Judge  Greenbaum,  and  the  case  of  Keith  & 
Proctor  Co.  v.  Bingham  (Sup.)  108  N.  Y.  Supp,  205.  But  neither  of 
4aid  cases  involved  a  Sunday  theatrical  performance.  The  former 
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referred  to  an  exhibition  within  doors,  and  the  latter  to  a  moving 
picture  show,  and  both  were  decided  upon  the  ground  that  such  shows 

did  not  tend  to  disturb  the  peace  and  order  of  Sunday.  The  case  of 
People  V.  licrnleb,  127  App.  Div.  356.  Ill  N.  Y.  Supp.  690.  was  de- 
cided on  similar  grounds.  Whether  these  cases  correctly  decide  the 
law  of  the  state  must  some  time  be  settled  by  the  Court  of  Appeals. 
It  must  be  observed,  however,  that  as  to  Sunday  theatrical  perform- 
ances Judge  Greenbaum  in  the  case  above  dted  uses  this  strong  and 
unequivocal  language : 

"Hence  we  find  that  certain  thoatrkal  and  other  entertainments  are  ab- 
solutely problbited  on  that  day,  irrespective  of  the  fact  that  a  given  per- 
formance, which  eotnes  within  the  description  of  the  forbidden  acts,  may  be 
so  (|ulGtly  done  that  no  serious  Interruption  of  the  peace  of  the  community 
thereby  ensues.  In  such  a  case  the  naked  proof  of  the  exhibited  performance 
doubtless  would  constitute  the  crime,  unless  the  power  of  the  Legislature  ti> 
make  Bueb  a  law  was  questioned." 

Before  proceeding  to  construe  section  2152  of  the  Penal  Law  in 
the  light  of  the  decisions  of  the  Court  of  Special  Sessions  above  re- 
ferred to,  it  may  be  well  to  remember  section  2140  of  the  Penal  Law, 
which  as  the  opening  section  of  article  192  of  said  law  relating  to  the 
Sabbath,  declares  as  follows : 

"The  first  day  of  the  week  I  cing  by  peueral  consent  set  apart  for  rest 
and  religioua  uses,  the  law  protiibits  the  doing  on  that  day  of  certain  acts 
bercinafter  speelM,  wUch  m  serious  interruptions  of  the  repose  and  re- 
ligions liberty  of  tb»  conmroiiltsr." 

Theatrical  performances  are  included  in  such  prohibited  acts. 

In  construing  the  Sunday  Law  there  should  be  no  suggestion  or  even 
suspicion  that  such  construction  was  moulded  by  any  religious  senti- 
ment, for  such  a  construction  could  not  be  tolerated,  and  indeed  would 
thwart  the  hi^'li  purpose  of  the  Legislature  in  enacting  said  law.  But 
it  is  justifiable  that  such  construction  should  be  declared  in  the  light 
of  the  established  policy  of  the  state,  set  forth  in  the  Constitution  and 
laws  of  the  state  and  its  highest  courts,  as  to  the  observance  of  the 
Sunday  Law,  not  in  the  interest  of  any  class  or  creed,  but  rather  in  the 
interest  of  the  whole  people,  whose  Lct^n'^lature  enacted  that  the  Sab- 
bath shoiikl  be  set  apart  for  rest  and  rcIij^Muus  uses.  And  if  to-day 
that  law  is  openly  violated,  under  one  pretext  or  another,  and  if  one 
of  the  venerated  institutions  of  the  state  is  crumbling  away,  over- 
thrown, and  partially  demolished  by  those  who  assail  it,  apparently 
unrebuked,  let  it  be  understood  that  the  highest  courts  of  one  state 
have  declared  its  high  purpose  and  settled  forever  its  constitutionality. 
The  responsibility  for  its  violation  is  to  be  charged  to  those  whose 
office  casts  upon  them  the  public  duty  to  see  that  all  the  laws  of  the 
state  are  observed  by  all  the  people  of  the  state,  and  that  all  who  vio- 
late such  laws  should  be  brought  to  justice.  Let  no  court  or  judge  in 
examining  and  deciding  a  case  like  the  one  at  bar  fail  to  realize  that 
the  question  involves  tlie  integrity  of  the  Christian  Sabbath  and  all 
that  it  implies,  fortitied  by  views  and  decisions  of  great  jurists  who 
have  investigated  and  decided  questions  of  this  nature  so  vital  to  the 
people  of  the  state. 
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In  the  case  of  Lindenmuller  v.  People,  33  Barb.  548,  the  court  con- 
sidercfl  and  decided  an  alle^^ed  violation  of  the  Sunday  Law  by  the 
defendant  and  appellant  in  the  city  of  New  York,  in  that  he  exhibited 
a  certain  theatrical  performance  publicly  on  Sunday.  Henry  L.  Clin- 
ton and  James  T.  Brady  represented  the  defendant,  and  John  Anthon 
and  Nelson  J.  Waterbury  (district  attorney)  represented  the  people. 
Among  other  things  the  court,  hy  Allen,  J.,  decided : 

"It  Is  not  dlsputpfl  t!mt  Christianity  Is  part  of  the  common  law  of  England. 
In  Rex  v.  W<K>l8ton«  Str.  8d-4,  tlie  Court  of  King's  Bench  would  not  suffer 
It  to  1»  drtMited  wbetber  to  wrtt«  agalntt  Obrlstlantty  In  general  was  not 
an  ofTonse  punisbable  In  tho  temporal  courts  at  common  law.  The  common 
law,  as  it  was  in  Xorce  April  20,  1777.  subject  to  such  alterations  aa  liave 
been  made  from  time  to  vme  toy  tbe  legislature,  and  except  audi  varta  as 
nre  snbse<nient  to  the  Constitution,  Is,  and  ever  has  been,  a  part  of  the  law 
ot  this  state.  Const,  of  1846,  art  1,  i  17 ;  Const,  of  1821,  art.  7, 1 18 ;  Const  of 
1777.  f  25.  •  •  •  But  it  Ui  nrged  that  It  te  the  right  of  the  cittoen  to  re- 
gard the  Sabbath  as  a  day  of  rc<Mentlon  and  amusement,  rather  than  a  day 
of  rest  and  religious  mwdi^,  and  that  he  lias  a  right  to  act  upon  this  Ue- 
H«f  and  engage  in  Innocent  amusements  and  recreations.  This  position  It  to 
not  necessary  to  gainsay.  But  who  is  to  judge  and  doc  lde  what  amusements 
and  pastimes  are  innocent  as  liaving  no  direct  or  indirect  baneful  influence 
Upon  the  comnninity,  and  as  not  in  any  way  dlstorbtng  the  peace  and  quiet 
of  the  public,  and  as  not  unnecessarily  Interfering  with  tbe  equally  sacred 
rights  of  the  conscience  of  others?  But  whatever  the  reason  may  have  beeu 
it  was  a  matter  within  the  legislatiye  discretion  iind  power,  and  their  will 
must  stand  ns  tbe  reason  for  the  law.  We  could  nut,  if  we  would  review  their 
■discretion,  and  sit  in  Judgment  upon  the  expediency  of  their  acts.  We  cannot 
declare  that  innocent  ^blch  they  have  adjudged  tanefol  and  have  prohibited 
as  such.  Their  act  in  substance  dedarea  a  Sunday  theater  a  nuisance,  and 
deals  with  it  as  such." 

The  doctrine  laid  down  in  this  case  was  expressly  approved  in  the 
case  of  Neuendorff  v.  Duryea,  69  N.  Y.  557,  25  Am.  Rep.  235,  where 
tlie  court  (per  curiam)  says : 

"Here,  again,  it  is  enough  to  refer  to  the  decision  in  Lindenmuller  v.  Peo* 
pie.  supra,  which  having  never  been  appealed  from,  or  in  any  other  manner 

Muestionod,  will  be  held  as  declaring  the  law  of  tbis  state.  It  is  there  held  that 
the  Christian  Sunday  may  be  protected  from  desecration  by  such  laws  as  the 
Lpglfllntnre  In  Its  wisdom  may  deem  necessary,  and  that  It  to  the  sole  Judge 
<tf  tbo  acts  proi)er  to  be  prnhlbited  with  a  view  to  the  public  peace.  The  sub- 
ject is  exhausted  in  the  Lindenmuller  Case,  supra,  and  the  true  grounds  of 
Judgment  there  occupied,  and  all  tbe  mitQiBenta  on  this  bcaach  of  the  cum 
in  the  present  state  of  civil  society  in  this  country,  are  advanced  and  elaborat- 
ed. It  is  needless  to  repeat  them." 

In  the  People  v.  Moses,  140  N.  Y.  214,  35  N.  £.  499,  the  court,  by 

Jud^e  Earl,  says: 

"The  Christian  Sabbath  l.s  one  of  the  civil  institutions  of  the  state,  and 
that  the  Legislature  for  the  i)urposo  of  promoting  the  moral  and  physical  well- 
being  of  the  people  and  the  peace,  qnlet,  and  good  order  of  society  has  au> 
thority  to  rpfrnlato  its  observance  and  prevent  its  desecration  by  any  ap- 
propriate legislation  is  unquestioned.  Lindenmuller  v.  People,  33  Barb.  54S; 
Neuendorff  t.  Duryea,  60  N.  T.  6S7  (25  Am.  Bep.  235].** 

See,  also,  the  very  able  opinion  of  O'Gorman,  J.,  in  Re  Hammer- 
stein,  57  Misc.  Rep.  52, 106  N.  Y.  Svtpp,  197;  People  v.  Havnor,  149 
N.  Y.  195,  43  N.  E.  541,  31  L.  R.  A.  689,  52  Am.  St.  Rep.  707. 

Is  it  not  apparent  that  all  courts  in  construing  the  Sunday  laws  of 
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the  state  should  have  in  view  the  purpose  of  the  Legislature  in  their 
enactment?  Among  the  various  enactments  of  the  Sunday  Law  is 
section  2152  of  the  Penal  Law,  which  provides  as  follows: 

"The  performance  of  any  tragedy,  comedy,  opera,  ballet,  farce,  negro  min- 
strelsy, negro  or  otber  danetiis,  wrMiUIng,  bozlDg  with  or  without  gloves*- 

sparrlnpc  contests,  trial  of  streupth.  or  any  part  or  parts  therein,  or  any 
circus,  equestrian  or  dramatic  performance  or  exercise,  or  any  performance 
or  ocerdso  of  jugglers,  acrobats,  dub  performances  or  rope  dancers  on  the 
flrst  day  of  the  week  is  forbtddon :  and  every  person  aiding  in  such  exhibition, 
performance  or  exercise  by  advertisement,  posting  or  otherwise,  and  every 
owner  or  lessee  of  any  garden,  building  or  other  room,  place  or  stmctoret  who- 
leases  or  lets  the  same  for  the  puriM^se  of  any  sucli  exhibition.  i>erforumnce 
or  exercise,  or  who  assents  to  the  use  of  the  same  fur  any  such  purpose,  if 
it  be  80  vsed.  Is  guilty  of  a  misdemeanor. 

"In  addition  to  the  punishment  therefor  provided  by  statute,  every  pt-rsoa 
violating  this  section  Is  subject  to  a  penalty  of  live  hundred  dollars,  which 
penalty  The  Society  for  the  Reformation  of  Juvenile  Dellnquenta'  In  the  dty 
of  New  York,  for  the  use  of  that  society  and  the  ovcr^fMTs  nf  the  poor  in 
any  other  city  or  town,  for  the  use  of  the  poor,  are  authorized,  in  the  name 
of  the  people  of  this  state,  to  recover. 

"Besides  this  penalty,  every  such  exhibition,  performance  or  exercise,  of 
itself,  annuls  any  license  wliich  may  have  been  previously  obtained  by  the 
manager,  superintendent,  agent,  owner,  or  leasee,  using  or  letting  such  build* 
ing.  garden,  room,  place  or  Other  stmctureb  or  consenting  to  such  ezhibltton» 
l)erformance  or  exerdse." 

The  position  of  the  defendant's  counsel  as  taken  in  his  points  sub- 
mitted herein  is  stated  as  follows : 

"In  the  I'eople  v.  Tlamraersteln  et  al.,  139  N.  Y.  Supp.  nil.  and  to  which, 
reference  is  hereinafter  made,  the  decision  sustained  a  demurrer  to  a  com- 
plaint whidi  is  more  complete  and  more  direct  than  the  one  sworn  to  by 
Hannon  in  the  case  at  bar.  and  In  deelarinjr  the  law  .Tndjre  Olmstead,  writing 
for  the  Court  of  Special  Sessions,  followed  the  decision  which  had  hem  pre- 
viously rendered  1^  Uiat  court  In  May,  1909,  In  the  case  of  Peojple  v.  Snr- 
ratt,  in  which  it  was  held  that  even  the  actor  himself  or  herself  is  not  liable 
under  section  2152,  and  that,  if  the  words  'or  otherwise'  following  the  word 
'posting*  is  given  flpy  othcar  meaning  except  the  limited  one  employed  in  the- 
I'eople  V.  Ilammerstein,  the  actor  or  actress  woiild  certainly  be  liable  undir 
section  2152  (which  the  Court  of  Special  Sessions  has  held  is  not  the  casej, 
for  no  one  more  directly  aids  In  an  ezhlhitton  or  performance  4ban  the  BtUft 
or  the  actreas." 

In  the  opinion  of  the  G>urt  of  Special  Sessions  referred  to  above 
the  court,  by  Olmstead,  J.,  says: 

"The  sole  purpose  of  the  T>egi«lature  In  this  enactment  (I.  e.,  section  2152" 
of  the  i'enal  Law)  was  to  provide  for  a  new  class  of  Sabbath  brealiers ;  that 
In  that  class  the  theatrical  manager  and  the  owner  or  lessee  of  the  theater 
were  to  be  treated  as  principals,  and  the  otliers  who  advertised  the  Sunday 
show,  no  matter  how  or  on  what  day  they  did  80,  SO  long  as  they  did  it 
with  knowledge,  might  be  prosecuted  for  aiding/* 

By  virtue  of  section  2152  of  the  Penal  Law  there  are  two  groups  of 
pers(3ns  who  may  violate  its  provisions:  First.  Those  who  are  con- 
cerned in  the  exhibition  of  a  dramatic  performance  on  Sunday.  Sec- 
ond. Those  who  aid  such  performance  by  advertising,  posting  or  oth- 
erwise. By  this  decision  (People  v.  Hammerstein)  the  Court  of  Spe- 
cial Sessions,  it  would  appear,  decided  that  only  theatrical  managers 
and  Uie  owners  and  lessees  of  theaters^  and  those  who  aid  any  theatrical 
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performance  by  advertising,  posting,  or  otherwise,  can  be  found  guilty 
of  violating  section  2152  of  the  Penal  Law  relating  to  theatrical  per- 
formances on  Sunday,  Indeed,  in  that  case  before  the  court  and  also- 
in  a  former  case  (People  v.  Surrattj  certain  actors  charged  with  hav- 
ing actually  performed  their  parts  on  the  stage  on  Sunday  were  dis- 
charged. Can  it  be  possible  that  these  decisions  correctly  construe  the 
section  of  the  Penal  Law  under  consideration? 

In  apt  words  and  without  equivocation  that  section  (2152  of  the 
Penal  Law)  declares  that: 

"The  performance  of  any  tragedy,  comedy   •   •   •  negro  minstrelsy 
*  *  on  the  first  day  of  tbe  week  Is  forbidden." 

Therefore  it  follows  that,  if  any  such  tragedy  or  comedy  is  per- 
formed, such  performance  must  be  by  actors  who  take  part  in  a  per- 
formance forUdden  by  law.  It  follows  also  that,  if  actors  perform, 
there  are  persons  who  hire  them  or  procure  them  to  act  in  such  per- 
formance. Such  persons  are  those  usually  interested  pecuniarily  or 
otherwise,  as  owner  or  manager,  in  giving  the  performance  forbidden 
by  law.  There  must  also  be  persons  who  aid  in  tiie  theatrical  per- 
formance in  various  capacities.  If  on  any  Sunday  in  this  state  a  public 
theatrical  performance  is  produced  upon  a  stage,  all  who  are  engaged 
in  aiding  or  furthering  such  perfonnance,  forbidden  by  law,  and  all 
engaged  therein,  wlicther  as  owner  of  the  business  that  produced  the 
play,  the  manager  of  the  concern,  the  actors  who  take  part  therein, 
the  ticket  seller,  the  ticket  taker,  the  ushers,  all  in  fact  who  ar€  pres- 
ent, aiding  and  abetting  the  forbidden  perfonnance^  are  violators  of 
the  law.  "A  person  concerned  in  the  commission  of  a  crime,  whether 
he  directly  commits  the  act  constituting  the  offense  or  aids  and  abets 
in  its  commission,  and  whether  present  or  absent,  or  who  directly  or 
indirectly  counsels,  commands,  or  induces  or  procures  another  to  com- 
mit a  crime,  is  a  principal."    Section  2,  Penal  Law. 

This  coun  is  urged  to  follow  the  decision  of  the  Court  of  Special' 
Sessions  in  the  cases  above  referred  to  on  the  ground  that  the  doctrine 
of  ejusdcm  generis  (of  the  same  kind,  class  or  nature)  limits  the  appli- 
cation of  section  2152  of  the  Penal  Law  only  to  owners,  etc.,  who 
produce  theatrical  performances,  and  those  who  aid  such  performance 
by  advertising,  posting  or  otherwise,  as  provided  in  such  section.  I 
am  constrained  to  hold  that  the  doctrine  of  ejusdem  generis  has  no- 
application  whatever  to  the  construction  of  said  section.  Indeed,  it 
seems  perfectly  clear  to  me  just  why  that  portion  of  the  section  relating 
to  advertising,  etc.,  was  added  to  the  Sunday  Law,  and  why  it  slill 
remains  a  part  of  said  section.  Although  Sunday  theatrical  perform- 
ances were  forbidden,  it  was  fotmd  that  such  performances  were  ad-- 
vertised  and  posted.  Persons  engaged  in  advertising  or  posting  such 
Sunday  theatrical  performances  could  not  be  held  as  violators  of  the 
law  as  principals,  as  being  present  aiding  or  abetting  in  any  perform- 
ance on  Sunday,  because  they  were  not  present  when  such  crime  was 
committed — i.  e.,  when  the  Sundajj  theatrical  performance  was  given — 
within  the  definition  of  and  principles  of  the  criminal  law  berore  the 
Penal  Code  or  after  its  enactment.  It  was  for  that  reason  that  the 
Legislature  added  a  new  class  of  persons  who  might  be  amenable  to 
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the  criminal  law ;  i.  e.,  those  advertising  or  posting  notices  as  to  such 
Sunday  performances.  And  thus  section  2152  of  the  Penal  Law  for- 
bids theatrical  performances  on  Sunday,  and  makes  liable  all  who 
directly  or  indirectly  are  responsible  for  such  forbidden  production, 
and  also  those  who  further  tlie  same  by  advertising,  posting  or  other- 
wise. 

For  the  Court  of  Special  Sessions  of  the  city  of  New  York  and  its 
judges  I  have  the  highest  respect.  With  regret  I  respectfully  dissent 
from  its  decisions  in  the  two  cases  above  referred  to.  In  my  opinion 
said  decisions  are  in  conflict  with  the  law  enacted  in  section  2152  of 
the  Penal  Law,  and  not  in  accord  with  the  spirit  of  the  Sunday  Law 
as  declared.b^  the  higher  courts  of  the  state.  It  is  to  be  regretted  that 
there  is  no  direct  authoritative  decision  by  the  Court  of  Appeals  upon 
the  important  question  now  at  bar.  All'  laws  should  be  impartially 
enforced,  and  nothing  tends  to  bring  the  administration  of  justice  into 
contempt  as  the  unequal  enforcement  of  laws.  Who  is  responsible  for 
the  condition  that  the  storekeeper  who  sells  his  wares  on  Sunday,  or 
performs  labor  on  that  day  not  actually  necessary,  is  arrested  and 
punished  for  violating  the  Sunday  Law,  and  yet  in  every  part  of  our 
city  theaters  exhibit  theatrical  performances  to  the  public  on  Sunday 
forbidden  by  law,  and  apparently  under  the  sanction  of  law?  If  such 
theatrical  performances  on  Sunday  are  lawful,  and  shall  be  so  de- 
clared, all  will  acquiesce^  but,  if  they  are  unlawful,  all  persons  must 
obey  ^e  law,  or,  violating  it,  be  tried,  and,  if  fotmd  guuty,  punished 
according  to  law. 

The  motion  of  the  defendant  to  discharge  the  defendant  is  denied. 


SANTILLI  T.  ILLINOIS  SURETY  CO.  et  al.  * 
(Sapreme  Oonrt,  Appellate  Term,  Vint  Department  Marcb  7, 1613.) 

L  JUOO>C£NT  (i  677*) — PaBTIES  CONCLUnSD — ^R£rR£S£MATIVS  ACTION. 

A  final  judgment  in  an  action  by  one  claimant  for  liimaelf  and  all 

others  In  like  situation,  in  which  all  clainiant.s  were  required  to  prove 
claims,  is  biudiug,  not  only  upon  those  who  appear,  but  upon  those  who 
negtoct  to  come  in  and  be  made  parties,  where  it  determiiies  that  no 
otliera  tiian  those  appearing  are  oititled  to  recover. 

[Ed.  Note.— For  other  caaea»  sea  Judgment,  Gent  IMg.  ||  1002,  1180; 

Doc.  Dig.  i  Gil*] 

2.  Refkuence  (i  d9*) — Ck>ivcLU8iv£i«Ess  OF  FutDiKQ — NscasaiTr  or  Final 

Judgment. 

In  a  suit  on  a  surety  bond  re<iulred  by  law  from  private  bankers  con- 
ditioned for  their  faithful  holding  and  transmission  of  money,  the 
referee  found  as  a  conclusion  of  law  that  no  person  except  plaintiffs  and 
the  claimants  who  had  appeared  were  entitled  to  recover  thereon,  but 
the  Judgment  entered  merely  determined  tliat  the  plaintiffs  and  the  claim- 
ants could  recover,  without  passing  In  any  way  on  the  rights  of  other 
dalmantib  not  partiea.  Held,  in  a  aubaeanent  actkm  on  tiie  bond,  that 
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plaintiffs'  right  to  sue  wa«  not  res  Judicata,  since  the  finilinp  r»f  the  ref- 
eree wab  only  an  order  for  Jadgment,  and  uot  tlie  Judi,Mueiit  of  the  court. 
[Bd.  Note^For  otber  eaaea,  aea  BeCeraiioe^  Cent  Dig.  S$  1^168;  Dec. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Giuseppe  Santilli  against  the  Illinois  Surety  Company  and 
another.  From  a  judgment  of  tlic  Municipal  Court  of  the  City  of  New 
York  rendered  in  favor  of  plaintiff,  defendant  Illinois  Surety  Company 
appeals.  Affirmed. 

Argued  February  term,  1913,  before  SEABURY,  GERARD,  and 
BIJUR,  JJ. 

Nelson  L.  Keach,  of  New  York  City  (L.  L.  Kellogg,  of  New  York 

City,  of  counsel),  for  appellant. 

Gino  C.  Speranza,  of  New  York  City  (Michael  Schneiderman,  of 
New  York  City,  of  counsel),  for  respondent. 

SEABURY,  J.  This  action  is  upon  a  bond  of  the  Illinois  Surety 
Company  given  pursuant  to  chapter  185  of  the  Laws  of  1907,  as  amend- 
ed by  chapter  479  of  the  Laws  of  1908.  The  condition  of  the  bond 
was  that  one  Cianchetta,  a  private  banker,  should  faithfully  hold  and 
transmit  moneys  deposited  with  him  for  transmission  to  persons  in  for- 
eign countries.  The  liability  of  the  appellant  under  the  bond  was  stip- 
ulated not  to  exceed  $15,000.  On  August  3,  1908,  plaintiff  deposited 
with  Cianchetta  $100,  and  subsequently  withdrew  $50  of  this  amount. 
The  balance  left  with  Cianchetta  was  to  he  transmitted  to  a  person 
residing  in  Italy.  Cianchetta,  instead  of  transmiuin<,f  the  money,  ab- 
sconded. The  present  action  is  to  recover  the  amount  left  on  deposit 
with  Cianchetta,  and  was  connnenced  on  October  1,  1912.  Upon  the 
trial  the  defendant  offered  in  evidence  the  judgment  roll  in  an  action 
commenced  October  14,  1911,  in  the  Supreme  Court  of  this  state  by 
one  Terragni  and  one  Di  Tizio,  who  sued  on  l>ehalf  of  themselves  and 
all  other  creditors  of  said  Cianclietta  who  may  l)e  similarly  situated 
and  who  mapr  come  in  and  become  parties  and  contribute  to  the  ex- 
penses of  said  action.  The  action  was  brought  against  this  appellant 
upon  the  same  bond  as  that  upon  which  the  plaintiff  now  sues.  No- 
tice of  tlie  pendency  of  tfiat  action  being  given  by  publication,  the  ac- 
tion was  referred  to  a  referee  to  hear  and  determine,  and,  pursuant  to 
an  order  therein  entered,  notice  was  published  rcfiuiring  all  those  hav- 
ing claims  under  said  bond  to  appear  before  the  referee  and  make 
proof  of  their  claims.  Six  claimants,  including  the  plaintiffs,  appeared 
and  made  proof  of  claims  aggregating  $2,617.24.  The  referee  sub- 
mitted findings  of  fact  and  conclusions  of  law.  The  findings  of  fact 
recite  that  the  six  claimants  appearing  before  the  referee  have  claims 
against  the  appellant  on  the  bond,  and  that  their  claims  are  just  and 
legal  obligations  of  the  appellant.  There  is  no  finding  of  fact  that 
only  those  who  appeared  in  that  action  havt  claims  against  the  appel- 
lant upon  the  bond.  Notwithstandii^  the  absence  of  any  finding  of 

*For  ollwr  CMM  topie  4 1  innttiB  la  Dm.  a  Ain.  INgs.  1M7  to  date,  ft  R^'r  IndeM 
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fact  that  no  one  other  than  the  claimants  appearing  in  the  action  are 
entitled  to  recover  upon  the  bond,  the  referee  found  as  a  conclusion  of 
law  that  no  person  other  than  the  plaintills  and  the  claimants  who  ap- 
peared "have  established  claims  against  the  said  bond,  or  are  entitled 
to  recover  upon  said  bond," 

[1,2]  The  judgment  entered  upon  the  findings  merely  determines 
that  the  plaintiffs  and  the  claimants  appearing  in  that  action  have  just 
and  valid  claims  against  the  appellant  herein,  and  that  the  six  claim- 
ants named  recover  the  respective  sums  due  them.  The  judgment  it- 
self does  not  provide  that  no  person  other  than  those  named  "arc  en- 
titled to  recover  upon  said  bond."  Upon  u>peal,  the  appellant  con- 
tends that  the  judgment  rendered  in  the  Supreme  Court  action  is 
res  adjudicata  in  the  present  action.  The  appellant  makes  this  claim 
althoup^h  its  liability  under  the  bond  might  equal  $15,000,  and  notwith- 
standing the  fact  that  it  has  only  paid  claims  aggregating  $2,617.24. 
In  support  of  this  contention  the  appellant  invokes  the  rule  that  a  linal 
judgment  entered  in  such  a  representative  action  is  binding-  not  only 
upon  those  who  become  parties  and  prove  their  claims,  but  upon  those 
who  neglect  to  come  in  and  be  made  parties.  Kerr  v.  Blodgett,  48  N. 
Y.  66;  Brinckerhoff  v.  Bostwick,  99  N.  Y.  194,  1  N.  E.  663;  Hirsh- 
feld  V.  Fitzgerald,  157  N.  Y.  180.  51  N.  E.  997,  46  L.  R.  A.  839;  Da- 
vids V.  Bauer  (Sup.)  140  N.  Y.  Supp.  55. 

The  rule  invoked,  however,  is  not  decisive  of  the  present  appeaL 
Where  the  final  judgment  in  such  an  action  determines  that  no  others 
than  those  who  appeared  in  the  action  are  entitled  to  recover,  that 
judgment  is  doubtless,  under  the  authorities  cited,  conclusive  as  a  bar 
against  all  those  who  have  neglected  to  come  in  and  be  made  parlies 
to  that  action.  The  judgment  which  the  appellant  claims  to  be  a  bar 
in  this  case  contains  no  such  provision.  It  determines  merely  that  the 
plaintiffs  and  those  appearing  as  claimants  in  that  action  are  entitled 
to  recover  the  amount  of  their  respective  claims.  It  does  not  adjudge 
that  there  are  no  others  who  have  claims  again ?t  the  bond,  nor  does  it 
contain  any  injunctive  clause  restraining  those  who  were  not  parties  to 
that  action  Irom  the  prosecution  of  their  claims.  It  is  true  that  the 
conclusion  of  law  made  in  the  findings  of  the  referee  states  that  no  per- 
sons other  than  the  plaintiffs  and  the  claimants  appearing  "are  entitled 
to  recover  upon  said  bond,"  but  that  finding  was  not  included  in  the 
judgment,  and  is  not,  therefore,  to  be  deemed  res  adjudicata  upon  the 
claim  of  this  plaintiff.  A  question  docs  not  become  res  adjudicata  un- 
til it  is  settled  by  a  final  judgment.  A  mere  finding  by  a  referee  has 
no  such  binding  effect;  "nothing  but  final  determinations  upon  the 
merits  are  exalted  to  that  pre-emment  distinction."  The  finding  of  a 
court  or  referee  is  nothing  more  than  an  order  for  judgment,  and  is 
not  in  itself  a  judgment  of  the  court.  Andrews  v.  Welch,  47  Wis.  132, 
134,  2  N.  W.  98. 

In  Webb  v.  Buckclew,  82  N.  Y.  555,  559,  Judge  Finch,  after  point- 
ing out  that  a  judgment  is  a  bar,  said: 

"But  without  such  actual  determination  on  tbe  merits,  evidenced  by  a 
record  wbicli  cannot  be  eontradlcted,  the  leaaon  of  the  mle  doee  not  VHfUj, 
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and  the  evidonco  oeasra  to  be  effective.  Thus,  where  the  litigation  has  ended 
in  a  discojjtliiuauce,  or  a  nonsuit,  so  that  an  actual  decision  on  the  merits 
has  not  been  reached ;  or  where  a  verdict  of  a  Jury,  or  the  finding  of  a  Judge 
or  referee,  has  not  jiassed  into  a  Judgment,  and  so  become  absolutely  fixed 
and  final — tlie  proceedings  have  no  conclusive  character  and  cannot  operate 
as  a  bar.  Oarllsle  v.  MoCall,  1  Hilt.  309:  Audubon  Bxoelsfor  Ins.  Co.,  27 
K  Y.  21G;  Leonard  v.  Barker,  5  Denlo,  220.  It  Is  therefore  only  q  final  judg- 
ment upon  the  merits,  which  prevents  further  contest  upon  the  same  issue, 
and  becomes  evidence  in  another  action  between  the  same  parties  or  their 
privies.  Until  final  Judgment  Is  reached,  the  proceed iii^s  are  subject  to  change 
and  modification;  are  imperfect,  and  Inchoate,  and  can  avail  nothing  as  a 
bar,  or  as  evidence,  until  the  Judgment,  with  its  verity  as  a  record,  settles 
finally  and  conclusively  the  (iiu>st ions  at  issue.  An  interlOCQtCNT  Order  la 
Dot  such  a  Judgment  It  is  not  a  Judgment  at  alL" 

In  Atild  V.  Smith,  23  Kan.  65,  69,  the  oouit  said: 

"Final  judgments  are.  of  course,  adjudlcntions ;  and  findings  of  courts  are 
verdicts  of  Juries,  and  reports  of  commissioners  or  referees  may  also  some- 
tliDea  be  considered  as  adjndlcatlona.  but  they  can  be  considered  snch  only 
in  cases  where  they  themselves  are  fliuil.  or  In  cases  where  a  final  jtid^'iuent 
has  afterward  been  rendered  upon  them  sustaining  and  confirming  them,  and 
evm  when  confirmed  by  a  final  judgment  they  are  adjudications  only  so  far 
U  they  are  necessarily  Included  in  and  become  a  part  of  such  judgment.  A* 
finding  or  verdict  partially  sustained  by  a  Judgment  and  partially  not  is  an 
adjudication  or  evidence  in  a  subsequent  suit,  only  so  far  as  It  Is  sustained  by 
the  judgment.  A  thing  coiitah»ed  In  the  finding  or  verdict,  but  not  included 
in  or  confirmed  by  the  Judgment,  cannot  l>e  considered  as  an  adjudication,  or 
used  as  evidence  unless  some  other  ground  can  be  found  for  Its  use  than  mere- 
ly that  It  Is  contained  in  such  finding  or  verdict.  We  wouM  refer  to  the 
following  as  among  the  authorities  which  we  think  tend  to  sustain  the  fore- 
going propositions:  Donaldson  v.  Jode,  2  Bibb  (Ky.)  67;  HcReady  Rogers, 

1  Neb.  124  (03  Am.  Dec.  3331;  Hawks  v.  Tniesdell.  99  Mass.  557;  Nash  v. 
Hunt,  116  Mass.  237;  Fisk  v.  Parker,  14  La.  Ann.  490;  Wbitaker  v.  Bramsou, 

2  Paine,  209  [Fed.  Ou.  No.  17,626];  U.  S.  v.  Addison,  78  U.  &  [6  Wall.]  292 
[18  L.  Ed.  910];  Bldgely  Spenser,  2  Bin.  (Pa.)  70;  Collins  v.  Fceaa»  77  Pa. 
493,  497.- 

In  Freeman  on  Judgments  (4th  £d.),  §  251,  the  rule  is  declared  as 

follows : 

"No  question  becomes  res  adJuiUcata  until  it  is  settled  by  a  final  Judgment. 
For  this  reason,  the  verdict  of  a  Jtiry,  the  finding  of  a  covrt,  or  the  report 
of  a  referee  or  master  Is  not  ndmissible  as  evidence  to  create  an  estoppel, 
before  it  iUut  received  the  sanction  of  the  court,  by  passtng  into  a  Judgment" 

In23Cyc.  1227,  it  is  said: 

"Flmllngs  of  fact  made  by  the  court,  or  decisions  on  contested  Issues,  wlien 
made  the  basis  of  u  Judgment  or  decree,  are  conclusive  on  the  parties  in 
sabseQnent  litigation;  bnt  unless  followed  by  a  Judgment,  or  incorporated  in 
or  covered  l»y  a  jiidmncnt.  liiidiiiL,'s  Iiy  the  court,  siieclal  proceedings  of  a 
Jury,  reports  of  referees  and  masters,  and  the  like,  are  not  conclusive  adjudi- 
eatloDflr'—citing  Caubape  v.  Pnke,  Davis  ft  Ca,  121  N.  T.  152,  24  N.  E.  185; 
lieonard    Barlier,  5  Denlo,  220. 

The  judgment  offered  in  evidence  made  no  determination  adverse  to 
this  plaintiff.  It  merely  determined  that  tho'^c  who  appeared  in  that 
action  established  tlicir  claims.  It  did  not  adjudicate  upon  the  rii^hts 
of  any  other  person,  and  contained  no  injunction  restraining  others 
than  those  who  appeared  in  that  action  from  bringing  an  action  against 
the  appellant  upon  its  bond.  It  seems  that  the  appellant  sought  to  have 
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that  judgment  amended  so  as  to  contain  an  injunction  i^nst  all  other 
claimants,  but  this  amendment  the  court  refused  to  make,  and  upon 

appeal  to  the  Appellate  Division  the  judgment  was  affirmed. 

The  record  upon  which  the  appellant  relies  is  not  a  bar  to  the  plain- 
tiff's claim,  and  the  judgment  was  therefore  properly  rendered  in  fa- 
vor of  tiic  plainlilT. 

Judgment  afiirmed,  with  costs.  All  concur. 


(78  Bfit&  Bep.  428.) 

WHITB  HILLEB. 
(Supreme  Court,  Trial  Term,  OiMmdaga  Goonty;  December,  1912^ 
L  Mxinn  and  Mtnbbals  (|  65*) — ^Rbskbvation  zir  CovrvBTANOB-^oNBTBUO- 

TIOX. 

Wbere  a  coureyance  of  land  excepts  and  reserves  to  the  grautor  all 
mines  and  mlneials.  It  works  a  sereranoe  betwe^i  the  ownerablp  of  the 
stirfnce,  including  the  limestone  tbereon,  and  tbe  minerals.  Including  tbe 

gypsum,  beneath. 

[Bd.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  Sf  VS3^ 
166;  Dea  Dig.  i  66.*] 

2.  Parties  (|  SO*) — OnjFCTioxa — Mode  of  Raising  Ohjections. 

Where  plaintiff's  failure  to  join  parties  is  not  taken  advnntajre  of  by 
'  demurrer  or  answer,  while  the  fact  of  their  nonjoinder  nuiy  be  proved 
to  prevent  the  plaintiff  from  recovering  more  than  his  proportional  sluure 
or  interest,  It  cannot  be  urged  as  a  ground  for  defeating  the  action. 

lEd.  Note.— For  other  cases,  see  Parties,  Cent.  Dig.  ff  123-131,  170; 
Dec.  Dig.  S  80.*] 

S.  IbNBfl  Aim  BfimnALB  (|  52*) — GBonifoe  fob  Dehtino  Rblibf— IiACHbs. 

No  iioriod  of  inaction  will  bar  the  right  to  Injunction  afrnlnst  tbe  re- 
moval from  land  of  miueruis  belonging  to  plaintiff,  unless  continued  for 
•neb  time  as  will  authorize  the  presumption  of  a  grant 

[Ed.  Note— For  other  cases,  see  Mines  and  Minerals,  (3ent  Dig.  if  142- 

146;  Doc.  ni<r.  §  5l».*] 

4.  Mines  and  Minebals  (i  — ^Advebsb  Possession — ^Natubb  and  Elb- 

insifTB — Mines  Aitn  MimcBALS. 

Where  there  has  been  a  sevfiance  between  tbe  surfuce  of  the  soil  and 
the  minerals  underneath,  the  owner  of  the  surface,  by  carrying  on  mining 
operations,  has  no  adrerse  possession  of  tbe  minerals  remaining  in  tbe 
land. 

[Kd.  Note.— For  Other  cases,  see  Mines  and  Minerals,  Cent  Dig.  i  135; 

Dec.  IMk.  §  4f).*] 

5.  Mines  A^D  Minkuaus  (J  40*) — Prescriition — Nature  ok  Right. 

Where  the  title  to  the  snrfare  of  lands  Is  aersred  from  that  to  the 
mines  and  minerals  undi  rlylng  tho  surface,  (be  owner  of  the  surface  dfjes 
not,  by  carrying  on  mining  oi>erations,  uc«juire  rights  by  prescription,  as 
distingulBhed  from  adrerse  possession,  to  the  mlnorabr  which  have  not 
been  removed. 

lEd.  >>'ote. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  1 135 ; 
Dec.  Dig.  i  40.*] 

6L  Gbampbbtt  and  Maintbnanob  (I  T*>— Ck>irnrrANCB  or  Pbopbbtt  Held  Ad- 

VXBSBLY. 

Where  the  title  to  the  surface  of  land  has  been  severed  from  that  to 
the  mines  and  minerals  underlying  It,  >  conveyance  of  the  mines  and 

•For  otlitr  OMM  8«e  hub*  tople  ft  |  mmBia  m  Dm.  ft  An.  IMsi.  1M7  to  dat«b  ft  B«p'r  Zadrass 
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mliieniTB  TrMle  the  owner  of  tbe  torfBet  Is  ctrrying  on  mining  operations 

Is  nat  champertous. 

[Kd.  Xnte. — For  other  cases,  see  Champerty  and  Maintenance^  Cent.  Dig. 

{§  rA-nO  ;  Dec.  Dig.  §  7.*] 

7.  Mines  and  Minerals  (f|  61,  62*) — Trespass — ^IwrtwcnoN. 

Where  the  title  to  the  Kuifiice  was  severed  from  that  to  the  mlues  and 
minerals  In  a  tract  o£  174  acres,  and  plaintiff  hecame  the  owner  of  •/» 
of  all  mines  and  minerals  on  the  wliole  tract,  he  is  entitled  to  an  injane^ 
tlon  against  the  owner  of  12  acres  of  the  surface  who  has  quarried  gypsum 
on  a  portion  thereof,  and  to  damages  for  the  removal  of  gypsum  during 
the  six  years  next  preceding  the  commencement  of  tiie  aeaon. 

[Ed.  Note.— For  other  cases,  see  Mines  and  Minerals,  Gent  Dig;  H  187- 
141,  142-146;  Dec  Dig.  H  51,  52.*] 

Action  by  Ernest  I.  White  against  Clifford  L.  Miller  for  injunction 

and  damages.  Judgment  for  plaintiff. 

See.  also,  134  App.  Div.  908,  118  N.  Y.  Supp.  1150. 

White  &  Barber,  of  Syracuse  (Jerome  L.  Cheney,  of  Syracuse,  of 

connsen,  for  plaintitT. 

King,  Waters  &:  Page,  of  Syracuse,  for  defendant. 

ANDREWS,  J.  One  George  D.  Wickham  was  originally  the  owner 
of  lot  73  in  the  town  of  M'anlius.  in  Onondaga  county,  containing  600 
ricres  of  land.  On  July  10,  1<'^07.  he  conveyed  174  acres  of  such  land 
by  warranty  deed  to  one  Asel  Wilcox,  "excepting  and  reserving  out 
of  the  premises  hereby  intended  to  be  conveyed  all  mines  and  min- 
erals." By  various  mesne  conveyances  the  title  to  some  12  acres  of 
this  174  had,  at  the  time  of  the  commencement  of  this  action,  become 
vested  in  the  defendant. 

George  D.  Wickhiirn  died  in  1N45.  Icaviii.!,'  a  last  will  and  testament 
by  which  he  devised  the  rest  and  residue  of  his  real  estate  of  every 
kind  and  description.  Thereafter  by  conveyances  from  his  devisees 
and  their  successors  in  title  the  plaintiff  became  the.  owner  of  five- 
sevenths  of  all  mines  and  minerals  on  said  lot  73;  the  title  to  the 
remaining  two-sevenths  still  remaining  in  certain  of  Wickham's  dev- 
isees. For  a  number  of  }  t  ars  the  defendant  has  quarried  gypsum  upon 
a  portion  of  the  12  acres  deeded  to  him.  To  obtain  this  material,  he 
has  removed  the  surface  of  the  soil  and  the  overlying  stratum  of  water 
limestone.  He  is  still  engaged  in  such  work,  and  threatens  and  intends 
to  continue  the  same. 

The  plaintiff  claims  that  he  is  the  owner  of  an  undivided  five-sev- 
enths of  such  gypsum;  that  as  to  him  the  removal  thereof  is  unlawful, 
and  he  brings  this  action  for  the  purpose  of  enjoining  its  continuance 
and  of  recovering  damages  for  the  g>'psum  already  removed. 

The  defendant  claims  (1)  that  the  gypsum  passed  under  the  original 
deed  f rcrni  Wickham  to  Wilcox  and  thence  to  him ;  (2)  that  because 
he  has  quarried  such  gypsum  openly  under  a  claim  of  right  for  a  pe- 
riod exceeding  20  years  he  has  obtained  title  thereto  by  adverse  pos- 
session; (3)  that,  if  he  has  not  oblauied  title  thereto  by  adverse  pos- 
session, he  has  obtained  the  right  to  quarry  and  remove  such  gypsum 
under  the  theory  of  prescription ;  (4)  that  the  deeds  tmder  which  the 
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plaintiff  claims  are  void  as  bein;  champertous ;  (5)  that  the  plaintif{ 

cannot  maintain  this  action  because  of  laches;  and  (6)  that  the  plain- 
tiff cannot  maintain  this  action  because,  being  a  tenant  in  common  of 
the  gypsum,  his  cotenants  have  not  been  brought  in  as  parties. 

[1]  In  my  opinion  the  Court  of  Appeals  in  White  v.  Miller,  200 
N.  Y.  29,  92  N.  E.  1065,  140  Am.  St  Rep.  618,  where  the  effect  of  a 
Wickham  deed  containing  a  similar  exception  or  reservation  is  dis- 
cussed, is  conclusive  upon  the  question  of  the  interpretation  of  the  Wil- 
cox deed.  I  must  hold  that  by  this  deed  from  Wickham  to  Wilcox 
there  was  wrougiit  a  severance  between  the  ownership  of  the  surface 
of  the  soil,  including  the  limestone  thereon,  and  the  minerals,  includ- 
ing the  gypsum  beneath;  that  the  former  passed  to  Wilcox  and  his 
grantees ;  that  the  latter  was  retained  by  Wickham ;  and  that  an  un- 
divided five-sevenths  thereof  passed  from  his  devisees  to  White. 

[2]  The  defendant  has  not  taken  advantage  of  the  failure  to  join 
the  Wickham  devisees  as  parties  either  by  demurrer  or  answer.  That 
being  so,  while  the  fact  of  their  nonjoinder  may  be  proved  at  the  trial 
for  the  purpose  of  preventing  the  plaintiff  from  recovering  more  than 
this  proportional  share  or  interest,  it  cannot  be  urged  as  a  ground  for 
defeating  the  action.   Hill  v.  Gibbs,  5  Hill,  56  and  note;  38  Cyc.  118. 

f3]  As  to  the  defense  of  laches,  there  i^  a  distinction  between  an 
action  for  an  equitable  remedy  in  aid  of  or  to  enforce  a  legal  right 
not  barred  by  the  statute  of  limitations  and  the  case  where  an  ex- 
clusively equitable  remedy  is  sought  to  enforce  a  purely  equitable  right. 
In  cases  of  the  latter  class  long  delay  or  acquiescence,  although  snort 
of  the  statutory  period  for  the  limitation  of  equitable  actions,  may  be 
a  ground  for  refusing  relief.  Hut.  where  an  injunction  is  sought  to 
prevent  repeated  trespasses,  the  relief  is  allowed  as  much  upon  the 
ground  of  public  policy  as  upon  any  other.  The  public  as  well  as  the 
plaintiff  is  interested  in  preventing  a  multiplicity  of  suits.  To  refuse 
an  injunction  while  the  legal  remedy  was  still  in  force  would  serve  no 
good  purpose.  In  this  state  no  period  of  inaction  merely  has  been  held 
sufficient  to  justify  a  nuisance  or  tres])ass.  unless  it  has  continued  for 
such  a  length  of  lime  as  will  authorize  the  presumption  of  a  grant. 
So  long  as  the  legal  right  exists  the  owner  is  entitled  to  maintain  his 
action  in  equity  to  restrain  violations  of  this  right.  Calhoun  v.  Millard; 
121  N.  Y.  69,  24  N.  E.  27.  8  L.  R.  A.  248;  Galway  v.  Metropolitan 
El.  R.  R.  Co.,  12S  N.  Y.  132,  28  N.  E.  479.  13  L.  R.  A.  788;  IVlen- 
dencz  v.  Holt,  128  U.  S.  514,  9  Sup.  Ct.  143,  32  L.  Ed.  526;  Matter 
of  Baker,  L.  R.  (20  Ch.  Div.)  230.  In  short,  laches  is  no  defense  in 
an  action  of  this  nature.  There  must  be  a  case  of  estoppel  before  an 
injunction  can  be  refused.  And  here  no  evidence  of  facts  sufficient 
to  justify  a  finding  of  estoppel  has  been  given. 

[4]  In  the  case  of  French  v.  Lansing,  73  Misc.  Rep.  80,  132  N.  Y. 
Supp.  523,  the  question  as  to  when  and  how,  where  a  severance  be- 
tween the  surface  of  the  soil  and  the  minerals  underneath  has  been 
effected,  title  to  the  latter  can  be  obtained  by  adverse  possession,  was 
discussed  by  this  court.  Here,  as  there,  the  acts  under  which  this  daim 
was  made  consisted  generally  in  the  removal  of  gypsum  from  time  to 
time  from  quarries  on  the  12  acres  in  question  and  from  other  portions 
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•of  the  original  600  acres  which  belonged  to  Wickham.  And  here,  as 
there,  the  question  arises  as  ta  what  effect  such  acts,  assuniiiig  that  th^ 
have  continued  for  over  20  years,  have  upon  the  title  of  the  owner  of 

the  minerals  beneath  the  surface. 

Tn  the  Lansing  Case  it  was  held  that  the  mere  opening  and  working 
of  a  quarry  with  or  without  a  written  claim  of  title  did  not  constitute 
adverse  possession  as  against  Wickham  and  his  heirs  to  the  gypsum 
sitiutted  beyond  the  face  of  the  quarry.  I  see  no  reason,  under  the 
circumstances  in  this  case,  of  changing  the  views  there  expressed. 

It  is  true  that  in  the  case  at  bar  somewhat  fuller  evidence  is  given 
-of  the  use  made  of  the  surface  which  is  said  to  be  entirely  useless  for 
agricultural  purposes.  Such  evidence  tends  to  show  that  the  lands  in 
question  had  been  surveyed  and  the  boundaries  thereof  marked  in 
1867,  1884,  1887,  1890,  and  1905;  that  a  stone  waU  had  heen  long  in 
•existence  between  part  of  the  plaintiff's  property,  who  owns  a  farm 
adjoining  the  land  in  question,  and  the  defendant's  property;  that 
there  is  also  a  natural  ledge  of  rock  extending  40  feet  along  the  north 
side  of  the  defendant's  property  and  separating  it  from  plaintiff's ; 
that  the  gypsum  cannot  be  mined  on  the  lands  in  question,  and  that  no 
galleries  can  he  driven  around  the  minerals  because  of  tiie  nature  of 
the  soil ;  that  two  houses  and  a  bam  were  built  in  1864  by  defendant's 
predecessors  at  the  quarry,  and  that  the  men  working  the  quarry  lived 
in  the  houses;  that  a  wire  fence  was  put  up  between  the  plaintiff's 
premises  and  the  premises  in  question  by  the  defendant  in  1908. 

All  these  acts,  however,  were  acts  which  the  defendant  as  owner 
-of  the  surface  of  the  premises  in  question  had  a  right  to  perform,  and 
were  not  in  any  sense  adverse  or  hostile  to  the  rights  of  the  plaintiff 
as  the  owner  of  the  minerals  beneath  the  soil. 

I  have  examined  the  cases  cited  by  the  defendant,  and  they  do  not 
seem  to  touch  the  point  in  dispute.  The  Wisconsin  cases  all  hold  the 
undoubted  proposition  that,  where  there  has  been  no  severance  be- 
tween the  title  to  the  surface  and  that  to  the  minerals  beneath,  one 
entering  upon  the  surface  and  conducting  mining  operations  thereon 
is  in  adverse  possession  both  of  such  surface  and  of  the  minerals. 
Stephenson  v.  Wilson,  50  Wis.  95,  6  N.  W.  240;  Wilson  v.  Henry, 

40  Wis.  594;  Stephenson  v.  Wilson,  37  Wis.  482;  Wilson  v.  Henry, 
35  Wis.  241;  Sydnor  v.  Palmer,  29  Wis.  226.  To  the  same  effect 
is  the  Iowa  case,  Colvin  v.  McCune,  39  Iowa  502,  and  the  NorUi 
'Carolina  case,  Moore  v.  Thompson,  69  N.  C.  120,  and  also  Jackson 
v.  Oltz,  8  Wend.  440.  In  Desloge  v.  Pearce,  38  Mo.  588,  it  is  as- 
sumed, as  has  been  assumed  in  many  cases,  that  the  right  to  enter 
and  dig  for  ores  may  be  acquired  by  adverse  enjoyment ;  but  it  was 
held  that  the  circumstances  disclosed  were  insufficient  for  that  pur- 
pose. The  same  thing  is  true  of  Armstrong  v.  Caldwell,  53  Pa.  284; 
Caldwell  V.  Oopeland,  37  Pa.  427.  78  Am.  Dec.  436;  Lillibrido^e  v. 
Lackawanna  Coal  Co.,  143  Pa.  293,  22  Atl.  1035,  13  L.  R.  A.  627,  24 
Am.  St.  Rep.  544;  Finnegan  v.  Stincman.  5  Pa.  Super.  Ct.  124. 

The  California  cases  do  not  seem  to  be  in  point.  As  I  understand 
the  rules  that  there  prevail,  a  person  may  mark  out  upon  public  lands 

41  mining  claim  of  a  certain  size  upon  the  surface  of  the  ground,  and 
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thereupon  obtain  the  right  of  mining  within  the  boundaries  so  de- 
fined, and  of  using  the  surface  for  such  objects.  Such  action  puts  him 
in  possession  of  the  mining  claim.  No  acts  are  necessary  to  evidence 
such  possession  other  than  those  usuahy  exercised  by  the  owners  of 
such  claims.  And  such  acts  sufficiently  long  continued  give  title  to 
the  claim  to  the  person  exercising  them.  English  v.  Johnson,  17  Cat. 
107.  76  Am.  Dec.  574;  Hicks  v.  Bell.  3  Cal.  219;  Hess  v.  Winder. 
30  Cal.  349:  Nesslcr  v.  L5igclow,  60  Cal.  98;  McTarnahan  v.  Pike. 
91  Cal.  540, 27  Pac.  784.  To  the  same  effect  is  Harris  v.  Equator  Min- 
in.e:  &  S.  Co.  (C.  C.)  8  Fed.  863. 

Tiic  liugiish  cases  also  have  no  bearing  upon  the  question  as  to  how 
and  when  title  may  be  acquired  to  the  minerals  boieath  the  land  by 
adverse  possession  as  distinguished  from  the  title  to  the  surface.  They 
are  cases  where  it  is  left  to  the  jury  to  determine  whether  a  grant, 
release,  or  other  document  necessary  to  perfect  a  title  shall  be  pre- 
sumed. They  illustrate  simi)Iy  a  rule  of  evidence.  The  title  to  land 
is  not  in  itself  a  fact,  but  a  legal  conclusion  drawn  from  a  number 
of  facts.  One  such  fact  is  the  due  transmission  of  title  to  the  pres- 
ent owner.  This  is  ordinarily  proved  by  the  production  of  the  appro* 
priate  deeds  of  records.  If  they  are  lost,  secondary  evidence  may  be 
given  of  their  existence  and  contents;  but  assume  that  because  of 
lapse  of  time,  or  other  reason,  the  evidence  of  persons  who  actually 
saw  or  knew  of  these  deeds  cannot  be  obtained.  Circumstances  may 
be  shown  from  which  the  execution  and  delivery  of  the  missing  deeds 
may  be  inferred  with  more  or  less  certainty.  The  question  as  to  their 
former  existence  is  a  fact,  and,  as  in  all  cases,  this  may  be  proved 
by  direct  or  circumstantial  evidence.  It  is  not  material  that  the  pos- 
session should  have  lasted  20  years.  The  result  in  each  case  depends 
upon  the  circumstances  disclosed,  and  they  may  be  so  strong  that,  in- 
dependently of  any  question  as  to  the  length  of  possession,  the  infer- 
ence of  a  deed  may  be  justified.  As  is  said  by  I^ord  Mansfidd  in  May- 
or of  Kingston  v.  Horner,  Cowp.  102: 

"All  evidfiK  T'  i--  ricoor(1iii£r  to  tlio  snI>jpot-tii;itter  to  which  It  Is  applied.  There 
l8  a  great  diaVreuee  between  leugth  of  time  which  operates  as  a  hat  to  a 
clRlnif  and  tiiat  which  Is  only  used  hy  way  of  evidence.  A  Jury  Is  CMicluded 
*  *  •  In  fho  Olio  en  Si'.  But  *  •  *  in  tho  other  evidence  may  be  left 
to  the  cuusideratlou  of  tlie  Jury  to  be  eredlted  or  uot.  and  to  draw  tbeir 
inference  one  way  or  the  other,  according  to  circumstances." 

In  Curtis  v.  Daniel,  10  East,  273,  the  question  arose  as  to  whether 
tlie  title  to  certain  minerals  lying  under  former  waste  lands  was  in  the 
tenants  or  in  the  lord  of  the  manor,  and  it  was  held  that,  thou^^h  the 
-ciK  ial  ;)resumption  of  law  was  that  the  soil  of  the  waste  was  m  the 
lord  of  the  manor,  yet  it  might  he  shown  by  evidence  of  acts  of  own- 
ership to  be  in  the  tenants.  The  same  circumstances  appear  in  Rowe 
V.  Grenfel,  21  Eng.  C.  L.  396,  and  in  Barnes  v,  Mawson,  1  Maule  & 
Sel.  77.  I  shall  therefore  hold  that  the  defendant  has  not  obtained 
title  by  adverse  possession  to  the  gypsum  underlying  the  12  acres  in 
question. 

[5  I  Even  tliou^li  tlie  defendant  may  not  have  acquired  the  title,  it 
is  still  claimed  that  he  has  gained  certain  property  or  rights  under  the 
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theory  of  prescription.  It  is  obvious  that  under  no  such  -theory  could 
he  obtain  title  to  the  minerals  themselves.  *  The  ownership  of  these 
minerals  would  be  a  corporeal  hereditament,  and  as  such  the  doctrine 
of  prescription  does  not  apply  to  it.  Caldwell  v.  Copcland,  37  Pa. 
427,  78  Am.  Dec.  436;  2  Wash.  Real  Prop.  (6th  Ed.)  §  1318.  But 
the  right  to  work  a  mine  or  extract  minerals  from  the  land  of  an- 
other is  a  profit  a  prendre,  and  as  such  may  be  created  by  a  grant  or  a 
prescription.  Piera  v.  Keator,  70  N.  Y.  419, 26  Am.  Rep.  612 ;  Tay- 
lor V.  Millard.  118  N.  Y.  244,  23  N.  E.  376,  6  L.  R.  A.  667;  Wash. 
Real  Prop.,  supra. 

Undoubtedly  the  plaintiff,  as  the  owner  of  all  the  minerals  includ- 
ing gypsum  beneath  the  soil,  could  have  granted  to  the  defendant  the 
right  to  quarry  and  remove  the  gypsum  in  question  in  such  a  man- 
ner that  the  title  thereto  still  remained  in  the  grantor;  and,  if  such 
a  right  may  be  ^^anted,  it  may  be  obtained  by  prescription.  Arnold 
V.  Stevens,  24  Pick.  (Mass.)  106,  35  Am.  Dec  305;  Gloninger  v. 
Franklin  Coal  Co.,  55  Pa.  9.  93  Am.  Dec.  720. 

But  the  extent  of  the  right  acquired  by  prescription  is  measured 
by  the  extent  of  the  use  and  enjoyment  thereof  during  the  prescriptive 
period ;  and,  as  in  the  case  of  adverse  possession,  it  is  difficult  to  see 
how  there  has  been  any  use  or  enjoyment  of  the  gypsum  beyond  the 
face  of  the  quarr}'  operated  by  the  defendant  and  still  \y'm^  nnrli?- 
lurbcd  in  its  bed.  The  same  argument  used  in  French  v.  Lansing  with 
regard  to  the  doctrine  of  adverse  possession  applies  to  the  doctrine  of 
prescription. 

[I]  The  result  as  to  adverse  possession  disposes  of  the  claim  that 
the  deeds  to  the  plaintiff  were  champertous.  If  there  was  no  posses- 
sion adverse  to  the  plaintiff  -or  his  predecessors  in  title,  there  was  no 

champerty. 

[7j  Holding  these  views,  I  must  find,  not  only  that  the  plaintiff  is 
the  owner  in  fee  of  five-sevenths  of  the  gypsum  on  the  land  in  ques- 
tion, hut  also  that  the  acts  of  the  defendant  m  removing  gypsum  there- 
from have  been  wrongful,  and  that  the  plaintiff  is  entitled  to  recover 

such  damages  as  he  ha^  'buffered  by  reason  thereof  during  the  six 
years  prior  to  the  commencement  of  this  action.  The  evidence  shows 
that  during  those  years  the  defendant  iias  quarried  and  removed  35,- 
528^65  tions^ 

I  shall  further  hold  that  the  damages  caused  thereby  amount  to 
10  cents  a  ton,  making  a  total  of  $3,552.86.   Five-sevenths  thereof 

would  be  $2,537.75. 

Proper  findings  may  be  prepared  in  accordance  with  these  views. 
If  not  agreed  upon,  they  will  be  settled  upon  notice. 

Judgment  accordingly.* 
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8ARQBNT     UHSSBOD  et  aL 
(Snpreme  Courts  Appelate  Dlviston,  Fourtb  Department  January  B,  1018.) 

AXXOBNIT  AND  OUBHT  ^  10O*)~RlOHT  TO  FXB — ScmJEICBlfT  AVTBB  ATTIA- 

IIST*8  Death. 

Where  an  attorney  employed  for  a  contingent  fee  to  recover  damages 
from  a  railroad  company  for  Injnrles  to  an  employ^  died  after  serring 

the  re<iulslte  notice,  instituting  suit,  and  performing:  all  services  iiroper 
and  necessary,  but  before  the  case  was  brought  to  trial,  and  wliere  lila 
client  settled  with  the  railroad  company  for  $5,000.  though  the  best  offer 
before  the  attorney  was  employed  was  ?G0O,  and  the  settlement  secured 
was  not  less  in  amount  than  he  would  have  been  willing  to  accept  had 
the  attorney  been  Urlng;  the  attorn^r^  estate  was  entitled  to  tiie  eon- 
tingent  fee  agreed  upon. 

[Ed.  Note— For  other  cases,  see  Attorney  and  Client,  dent  Dig.  Ii  354- 
357;  Dec.  Dig.  §  ir>0.*] 

Appeal  from  Equity  Term,  Onondaga  County. 

Action  by  Mary  L.  Sargent,  as  administratrix,  etc.,  against  Donald 
McLeod  and  another.  From  judgment  for  plaintiff,  defendants  ap- 
peal. Affirmed. 

Defendant  McLeod,  whUe  acting  as  a  locomotive  fireman  in  the  employ  of  the 
defendant  Railroad  Company,  was  seriously  injured  in  the  Railroad  Company's 
yards  at  Knst  Syracuse,  N.  Y.,  while  In  the  discharge  of  his  duties,  under 
circumstances  which  he  daimed  gave  rise  to  a  cause  of  actiou  in  his  favor 
against  the  Railroad  Company.  While  in  the  hospital  under  treatment  for  his 
Injuries,  he  had  negotiations  with  a  claim  agent  of  the  Railroad  Company  for 
settlement.  The  best  offer  made  to  hUn  was  $600,  whlcli  he  declined  to  ac- 
cept. On  June  16th  he  wrote  a  letter  from  the  hospital  at  Lyons,  N.  Y.,  to 
the  late  Franli  C.  Sargent,  uu  attorney  at  law  at  Syracuse,  N.  Y.,  requesting 
Sargent  to  call  on  him  with  rcferanoe  to  managing  a  settlement  with  the  Rail- 
road Company.  Sargent  thereupon  sent  a  clerk  In  his  ortlce  to  interview 
McLeod.  This  was  followed  by  several  letters  between  Sargent  and  McL<eod, 
and  interview's  between  McLeod  and  Sargenfs  derk,  and  resulted  on  August 
G,  1910,  in  the  execution  by  MoLeod  and  Sargent  of  a  written  contract  pre- 
pared by  Sargent,  as  follows:  "Lyons,  N.  Y..  August  8,  1910.  I,  the  uuder- 
slgnedt  heretjy  employ  Frank  C.  Sargent  as  my  attorney  to  commence  an  ac^ 
tlon  against  the  New  York  Central  &  Hudscm  Kivt  i-  Railroad  Company  to  re- 
cover damages  sustained  by  me  by  reason  of  its  negligence.  In  consideration 
of  the  agreement  on  the  part  of  my  said  attorney  to  make  me  no  charge  for 
services  unless  successful  in  realizing  on  this  claim.  I  ncree  to  pay  my  said 
attorney  Frank  C.  Sargent,  one-tblrd  of  llie  amount  received  in  case  this 
<daim  is  settled  without  trial  and  fifty  per  cent  of  the  amount  received  in 
case  of  trial  whether  the  same  bo  compromised  thereafter  or  not.  It  is 
mutually  agreed  that  this  contract  contains  the  entire  agreement  between  the 
parties  hereto.  Donald  MCLeod.  IL.  S.]   Frank  C.  Sargent.   [L.  S.]" 

Ehirgcnt  thereupon  made  an  Investigation  into  the  circumstances  of  the 
accident,  prepared  and  procured  McIx?od  to  sign  a  notice  under  the  Employ- 
er's Uabllltar  Act  (ConsoL  Laws  1900,  c  :n,  U  200-204).  which,  with  a  sum- 
mons Mtul  a  comi)laiut  in  an  action  by  McLeod  against  the  Railroad  Company, 
verllled  by  Mclvcod.  were  served  ou  the  company  on  August  15,  1910.  Issue 
was  joined  by  the  service  of  the  answer  of  the  Railroad  Company^  and  the 
case  was  duly  notice<l  for  triiil  nt  the  October  Trial  Term  in  Onondaga  county 
and  a  note  of  i.ssue  filed,  and  .Sargent  cau.sed  notice  to  be  filed  with  the  clerk 
to  place  the  case  on  the  day  calendar.  On  October  14th,  before  the  case  had 
been  reaeheil  in  it^^  order,  or  plawd  uix>n  the  day  calendar,  Sargent  died. 
Plaintiff,  bis  widow,  was  duly  apix»inted  admiuistralrlx  of  blu  estate,  and  re- 
qnested  McLeod  to  consent  to  the  snhstltatlon  of  a  firm  of  attorneys  in  said 
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«ctlon  In  Sarjfpnt's  place  to  continue  the  same,  and  while  negotiations  were 
pending  for  such  substitution,  and  before  they  had  been  concluded  or  any 
-anbstltation  made,  the  Railroad  Company,  through  its  claim  agents,  negotiated 
a  settlement  directly  with  McLeod,  which  was  consummated  on  the  lOth  day 
of  November,  1010,  by  the  payment  of  $5,000  by  the  Ruilrond  Company  to  Mc- 
Leod, and  the  execution  by  McLeod  to  the  Railroad  Company  of  a  general 
release  of  all  claims,  demands,  and  causes  of  action  on  account  of  his  Injuries 
or  otherwise.    Before  this  settlement  was  inndo,  the  claim  agents  who  nego- 
tiated it  had  knowledge  of  the  terms  of  the  contract  between  Sargent  and  Mc- 
Leod. They  represented  to  McLeod  that  the  death  of  Sargent  termlnftted  this 
'Contract,  and  ended  all  liability  of  McLeod  to  Sargent's  estate.    McI^miI  o\ 
.pressed  the  opinion  that  Sargent's  estate  might  have  a  valid  claim,  and  the 
claim  agents  agreed  orally  for  the  BaUroad  Company  to  protect  McLeod 
-against  such  claim,  if  one  were  made. 

Argued  before  McLENNAN,  P.  T.,  and  KRUSB,  ROBSON, 
TOOTE,  and  LAMBERT,  JJ. 

A.  H.  Cowie,  of  Syracuse,  for  a|>pellant  (New  York  C.  &  H.  R. 

P.  Co. 

Clyde  W.  Knapp,  of  Lyons,  for  appellant  McLcod. 
Stewait  F.  Hancock,  of  Syracuse,  for  respondenL 

FOOTE,  J.  It  has  been  adjudged  in  this  case  that  plaintiff's  intes^ 
tate,  Frank  C  Sargent,  acquired  an  attorney's  lien  upon  the  cause  of 
action  of  defendant  McLeod  against  the  defendant  Railroad  Com- 
pany, which  Hen  did  not  cease  ipso  facto  upon  Sargent's  death,  but 
attached  to  the  $5,000  paid  by  the  Railroad  Company  in  settlement  of 
the  cause  of  action  to  the  extent  of  one-third  thereof,  and  judgment 
has  been  awarded  foredosit^  such  lien  against  both  defendants  to  the 
.amoimt  of  $1,666.66,  with  interest,  execution  to  issue  first  against  the 
defendant  McLeod,  and,  upon  return  thereof  unsatisfied,  then  against 
the  defendant  Railroad  Company.  The  findinjjs  of  fact  upon  which 
these  lef^al  conclusions  were  reached  are  tiiat  Sargent  in  his  lifetime 
l)erformed  all  tlie  services  proper  and  necessary  to  protect  and  pro- 
mote the  interests  of  McLeod,  and  that  such  services  were  the  cause 
•of  the  offer  of  the  Railroad  Company  to  pay  $5,000  in  settlement,  and 
were  the  cause  of  such  settlement,  and  that  defendant  McLeod  is  in- 
solvent. 

We  think  these  findings  of  fact  are  sufficiently  supported  by  the 
evidence.  It  did  not  appear  that  McLcod  incurred  any  expense  wl'.at- 
ever  after  Argent's  death  in  reference  to  his  case  against  the  Rail- 
road Company.  He  did  not  employ  another  attorney,  nor  did  he,  so 
far  as  the  evidence  discloses,  accept  in  settlement  any  less  sum  than 
he  would  have  been  willing  to  accept  had  Sargent  been  living. 

We  think  the  judgment  awarded  is  sustained  by  the  weight  of  au- 
thority. In  Clark  v.  Gilbert,  26  N.  Y.  279,  84  Am.  Dec.  189,  the 
estate  of  an  engineer,  who  had  been  employed  under  contract  to  erect 
certain  docks  in  California  and  who  for  his  services  was  to  receive 
certain  compensation  monthly,  and,  upon  the  completion  of  the  work, 
one-third  of  the  profits  realized  by  the  principal  contractor  by  whom 
he  was  employed,  and  who  died  before  the  completion  ot  the  contract, 
was  held  entitled  to  recover  such  proportion  of  one-third  of  the  whole 
4>rafikt  as  the  amount  and  cost  of  the  work  done  at  the  time  of  his 
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death  bore  to  the  entire  cost  of  the  work  when  completed.  In  the 
course  of  the  opinion  in  that  case  it  Is  said : 

"By  applying  the  rule  to  this  case,  that  the  servant,  when  prevented  hy 
sickness  or  death  from  fully  performing  a  contract  for  his  personal  services, 
may  recover  eompenmtlon  for  the  services  performed  at  the  rate  speeiiled 
in  the  contrnct,  subject  to  the  right  of  the  employer  to  rfnluce  the  same,  by 
proof  of  the  damages^  if  any,  sustained  by  him  in  consequence  of  the  servant 
not  heingr  able  to  complete  the  stipulated  term  of  service,  justice  would  be 
done  to  botli  luirtit  >.  and  the  plaintiff  would  ret^over  onp-thlrd  of  the  profits 
earned,  at  the  time  of  the  testator's  death,  on  the  contracts  the  defendant 
and  his  associates  had  with  the  government  of  the  United  States^  not  only 
for  constnictini:  tlic  dry  dock  and  the  lease  of  it.  but  also  the  baaitt  and  rail- 
way, after  deducting  the  damages,  If  any,  the  defendant  sustained  in  conse- 
quence of  the  sickness  and  death  of  the  testator,  prior  to  tlie  oomidetion  of 
the  work.** 

It  was  also  held  in  that  case  that  it  was  not  a  valid  objection  to  the 
application  of  the  rule  that  at  the  time  the  testator  died  the  profits 
earned  upon  the  contracts  could  not  have  been  ascertained. 

In  Wolfe  V.  llowcs.  20  N.  Y.  197,  75  Am.  Dec.  388,  recovery  by 
the  executor  was  pernntied  for  service  performed  by  his  testator  un- 
der contract  for  personal  services  for  the  term  of  one  year,  where 
part  of  the  compensation  was  not  to  he  paid  until  the  full  perform- 
ance of  the  contract  at  the  end  of  tlie  year.  In  this  case,  Judge  Allen, 
after  reviewingf  many  English  and  American  authorities,  dedticcs  from 
them  conclusions  which,  in  principle,  support  the  judgment  in  the 
present  case.   He  says : 

**rhere  is  good  reason  for  the  distinction  which  seems  to  obtain  in  all  cases 
between  the  case  of  a  willful  or  ne;rliwnt  violation  of  a  contract  and  that 
where  one  is  prevented  by  the  act  of  God.  In  the  one  case  the  upiilicution  of 
the  rule  operates  as  a  punishment  to  the  person  wantonly  guilty  of  the  breach, 
and  toiids  to  preserve  the  contract  Inviolable:  while  in  the  other  ils  oxcoptiou 
is  calculated  to  protect  the  rights  of  the  unfortunate  and  honest  nmn  who  i» 
provldOTtiaUy  and  without  fault  on  his  part  prevented  from  u  full  i)erform- 
unce.'* 

And  from  Story  on  Bailments  is  quoted  the  following: 

*That,  where  the  contract  Is  for  personal  services  which  none  but  the 

promisor  can  i)ovfnrm.  there  Inevitable  accident  or  the  act  of  God  will  ex- 
cuse the  nonperformance,  and  enable  the  party  to  recover  u|K)n  a  quantum 
meruit.  Hut.  where  the  tiling  to  be  done  or  work  to  be  performed  may  be 
done  by  another  person,  then  aii  accidents  are  at  the  risk  of  the  pnuuisor." 

The  conclusion  reached  hy  this  learned  judge  is  stated  by  him  as 
follows: 

"The  conclusion,  then,  is,  thnt,  whore  the  performance  of  work  and  labor 
is  a  condition  precedent  to  entitle  the  party  to  recover,  a  fulfillment  mu^t 
be  shown ;  yet  that,  where  performance  is  prevoated  or  rendmd  impossible 
by  sickness  or  death  of  the  party,  a  recovery  ujuy  Ih>  had  for  the  labor  actual- 
ly done.  This  is  not  out  of  harmony  with  principle  or  adjudged  cases,  and  la 
certainly  in  harmony  with  the  rales  of  common  honesty  and  strict  Justice. 
*  *  •  The  contrnct  w;js  in  fact  disoliar^'ed  Iiy  the  act  of  God,  and  Its  chief 
consequence  was  to  mesisure  the  amount  of  the  plalutitl's  damages,  or  to 
regulate  the  compensation  to  which  tlie  plaintiff  was  entitled,  though  this 
r^nedy  was  as  upon  a  quantnm  meruit'* 

The  same  rule  was  applied  in  Coe  v.  Smith,  4  Ind.  79,  58  Am.  Dec 
618,  where  the  estate  of  a  deceased  attorn^,  who  had  contracted  to 
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defend  his  client's  salt  for  the  gross  sum  of  $500  but  who  died 
before  completing  the  defense,  was  allowed  to  recover  as  upon 
a  quantum  meruit  for  the  value  of  the  service  performed  prior 

to  his  death.  That  an  attorney's  lien  survives  his  death  under  con- 
tract for  a  contmgent  fee  is  held  in  Dodt^e  v.  Schell,  10  Abb.  N.  C. 
465,  12  Fed.  515.  In  that  case  Judge  Wallace  in  the  United  States 
Circuit  Court,  on  the  authority  of  Wolfe  v.  Howes,  supra,  and  other 
cases,  held: 

"That  the  executrix  of  Douglas  (the  deceased  attorney)  has  a  valid  claim 
agaiust  the  plaintifl^  for  the  value  of  Ills  services  up  to  the  time  of  his  death  ; 
the  entire  performance  of  the  contract,  on  his  part,  being  prevented  by  his 
deAtb." 

We  think  that  Badger  v.  Celler,  41  App.  Div.  599,  58  N.  Y.  Supp. 
653,  is  not  in  conflict  with  the  authorities  above  referred  to.  In  that 
case  the  controversy  was  submitted  to  the  court  without  action  as  to 

the  right  of  the  executor  of  a  deceased  attorney  to  recover  for  his 
services  rendered  to  the  defendant  in  his  lifetime  under  a  contract 
for  a  contingent  fee,  where  the  action  in  which  the  services  were  ren- 
dered had  not  then  been  determined,  and  where  it  was  impossible  to 
say  whether  the  action  would  ultimately  be  successful.  It  was  very 
properly  held  in  .that  case  that  there  could  be  no  recovery,  because 
the  defendant  had  recovered  nothing  upon  the  claim  or  demand  which 
the  attorney  had  been  engaged  in  prosecuting  upon  the  basis  of  a  con- 
tingent fee.  In  the  course  of  the  opinion  ni  th^t  case,  Mr.  Justice 
Ingraham,  for  the  court,  says : 

**We  are  not  now  oonoerned  with  a  detennlmtloo  of  the  qnestloii  wbether 

an  attorney  omploycd  under  such  a  contract  as  tho  one  In  question,  who  has 
rendered  valuable  services  which  result  in  his  client's  obtaining  a  substantial 
recovery  upon  the  claim  wbkdi  ho  was  emplogred  to  oiforoe,  although  such  re- 
covery should  happen  after  the  death  of  the  attorney,  would  bo  e&titled  to 

Kouie  compensation  for  the  services  which  he  had  rendiTod." 

We  conclude  tiiat  plaintiff  has  been  properly  allowed  a  recovery  to 
the  extent  of  the  one-third  contracted  by  McLeod  to  be  paid  to  Sar- 
gent for  his  services  in  bringing  about  a  settlement  before  trial,  inas- 
much as  the  services  rendeml  by  Saiigent  are  found  by  the  court  to 
have  been  the  procuring^  cause  of  the  settlement  actually  made.  We 
think  the  defendants  cannot  complain,  inasmuch  as  Sargent  would 
have  been  entitled  to  that  amount,  if  living,  though  he  did  not  him- 
self negotiate  the  settlenienl,  and  since  McLeod  has  suffered  no  loss 
and  incurred  no  expense  in  reference  to  the  settlement  since  Sargent's 
death.  We  base  our  decision  upon  the  findings  made  by  the  court, 
-without  approving  all  of  the  reasons  assigned  by  the  learned  trial  jus- 
tice in  his  opinion  for  the  judgment  he  gave. 

We  think  the  judgment  appealed  from  should  be  affirmed  with  costs. 
All  concur. 
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PATTERSON  et  aL     ZOUMGS  et  aL 
(Supreme  Oonrt,  AppeUato  Divlston,  Bint  Department  Janmiy  10^  1S18.> 

1.  Pabtnership  (§  S61*) — Special  Pabtnebships — Formation, 

Partnership  Law  fConsol,  Laws  1000,  c.  ?.9)  §  30,  provides  that  two  or 
more  persons  may  form  a  limited  partnership  consisting  of  general  part- 
ners and  of  special  partners,  the  latter  to  contribute  in  actual  cash 
specified  sum  as  capital,  and  that  it  shall  be  created  by  signing,  aclinowl- 
edging,  and  recording  a  certilicate  in  the  county  clerk's  ottice.  A  certifi- 
cate of  a  special  partnership  sijocifled  the  full  partners  and  referred  to 
a  firm  composed  of  three  brothers  as  the  special  partner.  After  the  ex- 
piration of  the  time  of  the  partnership  a  new  certificate  for  "continuance" 
was  filed  which  named  the  indlviduul  members  of  the  firm  as  special  part- 

•  ners  and  specified  the  amount  of  capital  contributed  by  each  as  being 
one-third  of  the  amount  alleged  to  have  been  contribute*!  by  the  firm. 
HeM  that,  as  a  partnership  is  not  a  distinct  entity  apart  from  the  mem- 
ben  composing  it,  the  firm  could  not  be  a  special  partner,  for  want  ot 
proper  execntion  of  the  first  certificate;  but,  as  the  statute  is  remedial 
and  a  substantial  compliance  is  sufficient,  the  second  certificate,  though 
one  of  continuance,  should  be  treated  as  a  valid  agreement  establishing 
a  special  partnership  if  the  amount  of  capital  contributed  by  the  firm 

.  aa  a  epedal  partner  remained  Intact 

[Ed.  Note.— For  other  caeee,  see  Pactnershlp,  Cent  Dig.  |  888;  Dec& 

Dig.  i  3G1.*] 

2,  Paeimbbsoip  (i  375*) — Special  Pabtnebsuips — Actio.ns — Capitau 

In  an  action  against  defendants  as  special  partners,  where  the  first 
certificate  of  special  partnership  was  defective,  but  one  for  continuance 
was  good  as  a  certificate  of  formation  of  special  partnership,  plaintiffs 
have  the  hmden  of  proving  that  the  capital  contributed  by  the  special 
partners  was  not  intaet  at  tlie  time  of  the  flUng  of  the  aeoond  certilleate. 

[Ed.  Note.— For  other  eaaee,  aee  Partnership,  Gent  Dig.  ft  802-881; 
Dea  Dig.  i  876.*] 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Mary  Patterson  and  another,  as  administrators  of  Thom- 
as G.  Patterson,  deceased,  against  Charles  A.  Youngs  and  others. 
From  a  judgment  of  the  Appellate  Term  affirming  a  judgment  for 
plaintiffs,  defendants  appeal.   Reversed  and  remanded. 

See,  also,  150  App.  Div.  904,  135  N.  Y.  Supp.  1131. 

Argued  before  INGRAHAM.  P.  J.,  and  McLAUGHUN^ 
LAUGHUN,  MUXER,  and  DOWUNG,  JJ. 

John  Ewen,  of  New  York  City,  for  appellants. 

Pierre  M.  Brown,  of  New  York  City,  for  respondents, 

MILLKR,  J.  The  plaintiff  recovered  a  judgment  in  an  action 
against  William  E.  Marsh  and  Herbert  F.  McClennan,  who  were  cun- 
cedediy  general  partners  of  the  firm  of  Marsh  &  McClennan,  and 
thereafter  brought  this  action  against  the  appellants  on  the  same  cause 
of  action,  perforce  of  section  1946  of  the  Code  of  Civil  Procedure, 
which  authorizes  an  action  to  be  brought  against  partner^  not  named 
in  a  former  snit  ncrain^t  other  partners.  The  question  is  whether  the 
appellants  were  special  or  general  partners. 

•Ite  otiiw  «aM  MS  MBM  topte  *  I  nvMBBB  in  Dae.  ft  An.  DIgi.  IMT  to  dat%  4  kNp'r  XadM^ 


Digitized  by  Google 


Sup.  eg 


PAriEKiiON  V.  YOUNUS 


G71 


On  January  4,  1900,  a  limited  partnership  certificate  was  filed. 
fMirsuant  to  section  30,  art.  3,  of  the  Partnership  Law  (chapter  420, 
Laws  of  1897,  now  chapter  39,  Consol.  Laws  1909),  which  recited, 
among  other  things,  that  the  general  partners  were  WiUiam  Marsh 
and  Herbert  F.  McClennan,  and  that  tlie  special  partner  was  "W.  B. 
Youngs  &  Bros.,  ♦  ♦  ♦  said  finn  or  copartnership  being  com- 
posed of  W.  P.  Youngs,  residing  at  No.  153  Rodney  street,  in  the 
borough  of  Brooklyn ;  Charles  A.  Youngs,  residing  at  No.  603  Bed- 
ford avenue  in  the  borough  of  Brooklyn;  and  David  L.  Youngs,  re- 
siding at  No.  158  Keaj)  street,  in  the  borough  of  Brooklyn,  in  the 
city  of  New  York."  The  certificate  was  signed;  "W.  E.  Marsh,  H. 
F.  McClennan,  W.  P.  Youngs  &  Bros.,  by  Chaa.  A.  Youngs."  It 
stated  that  the  contribution  of  the  special  partner  was  $25,000.  It 
is  undisputed  that  that  sum  was  contributed.  On  the  31st  day  of 
December,  1900,  a  new  certificate,  severally  sij^ncd  and  acknowledged 
by  each  of  the  said  admitted  general  partners  and  by  each  of  the 
defendants,  was  filed.  That  certificate  difi'ercd  from  the  first  only  in 
tbat  it  stated  that  the  subscribers  were  desirous  of  "continuing"  in- 
stead of  "lonning"  a  limited  partnership,  and  in  that  it  stated  the 
special  partners  to  be  William  P.  Youngs,  Charles  A.  Youngs,  and 
David  L.  Youngs,  the  appellants,  and  the  amount  of  capital  con- 
tributed by  each  to  be  $8,333.33.  No  claim  is  made  but  that  all  of 
the  requirements  of  the  statute  for  continuing  a  limited  partnership 
were  complied  with.  It  is  conceded,  however,  Siat  no  new  capital  was 
contributed.  There  is  no  proof  whether  the  original  capital  was  in- 
tact when  the  second  certificate  was  filed. 

The  appellants  have  been  held  liable  on  the  theory  that,  upon  the 
filing  of  the  second  certificate,  a  new  partnership  was  formed,  and 
that  no  capital  was  contributed  upon  forming  the  new  firm,  although 
the  certificate  stated  that  each  of  the  special  partners  had  contributed 
the  sum  of  ^,333.33. 

[1,2]  Section  30  of  the  Partnership  Law  provides: 

"Two  or  more  persons  may  form  a  limited  partnership,  which  shall  consist 
of  one  or  more  persons  of  full  age,  called  general  partners,  and  also  of  one 
or  more  partners  of  full  age,  who  contribute  in  actual  cash  paj  uients,  a  speci- 
fied sum  as  capital,  to  the  common  stock,  called  special  partners,  for  the 
transaction  within  this  state  of  any  lawful  business  except  banking  and  insur- 
ance, by  making,  severally  signing  and  acknowledging,  and  causing  to  be  filed 
and  recorded  in  the  clerk's  ollico  of  the  county  where  the  principal  place  Ol 
buBiness  of  sucb  partoersblp  U  located,  a  certificate.  «  •  •  " 

A  partnership,  unlike  a  corporation,  is  not  a  distinct  entity  apart 
from  the  members  composing  it.  It  is  not  a  person.  Had  the  first  cer- 
tificate been  severally  signed  and  acknowledged  by  the  individuals 
composing  the  firm  of  W.  P.  Younc^s  &  Bros.,  they  as  individuals 
would  doubtless  have  become  special  ])artner.s.  That  certificate,  how- 
ever, was  not  severally  signed  and  acknowledged  by  them,  and  it  was 
therefore  ineffective  to  create  a  limited  partnership  under  the  statute, 
as  a  substantial  requirement  was  not  complied  with.  However,  the 
second  certificate  was  thus  signed  and  acknowledged,  and  the  first 
question  is  whether  it  was  ineffective  for  stating  tbat  the  purpose  was 
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to  continue,  instead  of  to  form,  a  limited  paitnerslitp.  Section  33  of 
the  Partnership  Law  prescribes  how  a  partnership  may  be  renewed 

or  continued,  namely,  "in  the  manner  required  for  its  original  forma- 
tion." In  other  words,  the  same  certificate  and  affidavit  are  to  be  filed 
and  same  notice  is  to  be  published  on  a  renewal  as  upon  the  original 
formation  of  a  limited  partnership. 

The  statute  is  remedial,  and  substantial  compliance  with  its  essen- 
tial requirements  is  sufficient.  White  v.  Eiseman,  134  N.  Y.  101,  31 
X.  H.  276;  Fifth  Ave.  Bank  v.  Col-ate,  120  N.  Y.  381,  24  N.  E.  799, 
8  L.  R.  A.  712.  The  purpose  of  requirin^j  the  filing  of  the  certificate 
and  the  publication  of  the  notice  was  to  give  notice  to  the  pubhc  so 
that  persons  dealing  with  a  limited  partnership  would  know  upon 
what  to  rely,  i.  e.,  upon  the  unlimited  liability  of  the  general  partners 
and  upon  the  capital  actually  contributed  by  the  spedal  partners,  and 
the  latter  were  made  liable  as  general  partners  only  in  case  of  a  failure 
to  conii)ly  with  the  statute  or  in  case  a  false  statement  in  the  certifi- 
cate or  affidavit  should  be  made.  Id.  §  34.  The  second  certificate  in 
this  case  stated  who  the  special  partners  were  and  how  much  had 
beea  contributed  by  them.  No  one  could  be  harmed,  by  the  fact  that 
the  purpose  was  stated  to  be  to  continue  an  existing  partnership. 

Treating  the  second  certificate  as  the  formation  of  an  original  part- 
nership, as  it  has  been  treated  below,  the  question  is  whether  the  state- 
ment that  each  of  the  special  partners  had  contributed  $8,333.33  was 
false.  Plainly,  it  was  for  the  plaintiff  to  prove  that  fact.  It  is  of 
no  consequence  whether  each  of  the  special  partners  separately  con- 
tributed the  sum  stated  or  all  together  a  lump  sum  of  $25,000.  Persons 
dealing  with  the  partnership  were  entitled  to  rely  upon  its  having  that 
amount  of  capital  contributed  by  the  special  partners.  If  therefore 
the  sum  originally  contributed  was  intact  when  the  second  certificate 
was  filed,  the  statement  as  to  the  amount  contributed  was  not  false. 
As  the  proof  fails  to  disclose  what  the  fact  was  in  that  respect,  a  new 
trial  must  be  ordered. 

The  determination  of  the  .A^ppcllatc  Term  and  the  judgment  of  the 
City  Court  are  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellants  to  abide  event.   All  concur. 
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FIELD  T.  FDBLD; 
(Supreim  Oonrt,  Bpedal  Ttrm.  Ktogi  Ooantj.  Jaimaiy  t8»  1918.) 

DivoBOB  (f  87*)— GioimDs— DsmnoN. 

Where  a  husband  without  sufficient  means  to  support  his  destitute 
mother  otherwise  than  at  Ills  own  borne  provides  a  place  for  her  tiiere, 
but  t!w  motbm  Uxtmttum  wlfh  tbe  wife's  control,  or  by  Improper  conduct 
makes  the  home  distressing  to  her,  she  Is  Jostlfled  In  leaving  her  husband 
and  requiring  support  from  him  elsewhere;  and  the  huaband  is  not  en- 
titled  to  a  decree  of  eeparation  merely  beeeiue  the  wlfto  left  him,  but 
offered  to  return  under  proper  conditions. 

lEd.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  U  27,  107-132; 
Dec.  Dig.  I  87.*] 

Action  by  Gardner  L.  Field  against  Adelaide  F.  Field  for  separation. 

Complaint  dismissed. 

Toivo  H.  Neckton,  of  Brooklyn,  for  plaintiff. 
Ir.  Victor  Fleckles,  of  Brooklyn,  for  defendant 

CRANE,  J.  Is  a  wife  compelled  to  live  with  her  mother-in-law? 

This  is  the  question  which  confronts  me  in  this  case,  and  which  by 
reason  of  the  attitude  of  the  parties  I  am  compelled  to  decide.  The 
piaintitt,  a  man  of  moderate  means,  has  brought  his  mother,  a  widow, 
into  his  home  to  provide  for  her.  Some  differences  having  arisen  be- 
tween the  mother  and  wife,  the  latter  has  left,  and  expresses  her  in- 
tention and  desire  not  again  to  return  so  long  as  the  husband's  mother 
is  in  the  house,  unless  compelled  to  do  so  by  the  law  of  this  state.  She 
is  very  desirous  of  living  with  her  husband,  and  has  offered  to  return 
when  his  mother  leaves. 

The  husband  insists  upon  his  right  to  provide  a  home  with  him  for 
his  mother,  but  the  wife  insists  upon  her  right  to  live  with  her  husband 
without  his  mother;  and  in  spite  of  all  that  counsel  and  court  has 
been  able  to  do  in  an  attempt  to  adjust  these  strained  relations  the  par- 
tics  insist  upon  having  their  legal  rights  determined.  There  is  an  in- 
sistence which  does  not  augur  well  for  future  happiness  if  persisted  in. 
With  much  reluctance  I  am  forced  to  touch  upon  those  delicate  situa- 
tions which  should,  if  possible,  be  adjusted  in  private. 

No  friendly  relationships  can  ever  be  maintained  upon  a  strictly 
legal  basis.  When  husband  and  wife  begin  to  discuss  their  respective 
rights,  discord  and  disagreement  begin.  Fortunately  self-rip^hts  are 
never  thought  of  in  that  desire  for  mutual  helpfulness  which  pervades 
most  homes.  This  would  be  a  strange  world  if  people  were  no  better 
than  the  law  allows.  By  sections  914,  915,  and  920  of  the  Code  of 
Criminal  Procedure,  a  son  is  only  required  to  support  his  mother 
when  she  is  so  infirm  as  to  be  unable  to  work  for  a  living;  the  law 
permits  parents  to  disinherit  their  children  and  give  their  property  to 
strangers ;  but  how  often  do  people  act  in  accordance  with  these  laws  ? 

Society  and  the  home  is  preserved,  not  by  law,  but  by  an  instinc- 
tive as  well  as  educated  regard  for  the  moral  rights  of  others.  But, 
while  the  law  docs  not  compel  the  son  to  support  his  mother  in  his 
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home,  yet  it  recognizes  his  privilege  so  to  do  if  circumstances  make  it 
necessary.  The  plaintiff  in  this  case  has  not  sufficient  income  to  main- 
tain two  homes,  and  the  mother  has  not  the  means  or  ability  to  sup- 
port herself.  Under  these  conditions  he  is  justified  in  providing  a  place 
for  her  in  his  own  home,  provided  she  recognizes  that  place  and  keeps 
it  Thus  she  can  have  no  say  whatever  regarding  the  management  and 
control  of  the  home;  this  belongs  to  the  wife,  and  if  the  husband's 
mother  makes  discord  where  tlicre  should  be  harmony,  interferes  with 
the  wife's  control  and  manag^emcnt,  even  at  the  request  of  her  son, 
or  by  her  own  improper  conduct  and  thoughtless  language  makes  the 
home  unpleasant  and  distressing  to  the  defendant,  then  the  wife  would 
be  justified  in  leaving  her  husband  and  requiring  support  from  him 
elsewhere.  The  following  cases  support  this  conclusion :  Mossa  v. 
Mossa,  123  App.  Div.  400.  107  N.  Y.  Supp.  1044;  Hall  v.  Hall,  69  \V. 
Va.  175.  71  S.  E.  103,  34  L.  R.  A.  (N.  S.)  758;  Brewer  v.  Brewer,  79 
Neb.  726,  113  N.  W.  161,  13  L.  R.  A.  (N.  S.)  222;  Powell  v.  Powell, 
29  Vt.  149;  Shinn  v.  Shinn,  51  N.  J.  Eq.  78,  24  Atl.  1022;  Maben 
v.  Maben,  72  Iowa,  658,  34  N.  W.  462. 

The  plaintiff  is  not  entitled  to  a  decree  of  separation,  as  the  defend- 
ant did  not  leave  him  with  the  intention  to  permanently  abandon  him 
(Williams  v.  Williams,  130  N.  Y.  193,  29  N.  E.  98.  14  L.  R.  A.  220, 
27  Am.  St.  Rep.  517)  and  she  has  offered  to  return  under  proper  con- 
ditions, and  I  have  above  stated  what  will  be  the  proper  conditions. 
The  complaint  is  therefore  dismissed,  without  costs. 


(78  Misc.  Rep.  303.) 

MORRISS  V.  HOMi:  INS.  CO. 
(City  Court  of  New  York,  Trial  Term.   November,  1912.) 

1,  iNST'nAN'CE  (§  9t>*) — Brokers — Representattox. 

A  broker,  who  Is  employed  to  secure  Int^urauce,  Is  the  agent  of  the  in- 
sored,  and  not  of  tbe  Insurer. 
[E^.  Note.— For  other  cases,  see  Insaranoe^  Oent  Die.  1 126;  Dec  Dig. 

2,  IirSVSANCB  (§  103*) — BBOKERS — AUTIIOBITY  TO  DEAL  WITH  POLICY — NOTICXa. 

Possesion  of  a  policy  to  tlie  test  of  an  Insnrance  broker^  aotborlty  as 

to  what  he  may  do  therewith,  and  as  to  whnt  notkr'^  may  be  held  bindinc: 
on  the  insured,  when  sent  to  the  broker  before  delivery  of  the  policy  to 
Insured. 

[Ed.  Note.— Fto  other  caaes,  see  Insoranoe,  Cent  Dig.  i  130;  Dec  Dig. 

8.  Insurance  (§  102*) — Brokers — Authority — Delivery  of  Polict. 

After  delivery  of  a  policy  by  a  broker  to  insured,  his  authority  to  deal 

with  tlip  hisiirnnof  conses. 

[Kd.  Note. — For  other  cases,  see  Insurance.  Pec.  Dig.  1 102.*J 

4.  Insurance  (S  136*) — Firb  Policy — Delivery — Validity. 

Plaintiir  applied  to  a  broker  to  effect  certain  insurance  for  liim;  tbe 
broker  apreeinp  to  do  so  on  the  understanding  that  it  was  to  be  a  cash 
transaction.  The  hinder  for  the  insurance  was  Issued,  but  never  physical- 
ly delivered  to  ftlaintiff.  The  broker  demanded  his  premium,  and,  not 
having  received  it,  returned  the  iwlicy  as  '*not  wanted,**  and  it  was  eaa- 
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celed.  Dor  bad  plaintiff  paid  the  prendimi  when  the  property  wts  thereaftcnr 

burned.  Held,  that  the  broker's  possession  of  the  policy  was  not  a  deliv- 
ery to  plaintiff,  as  against  the  Insurer,  and,  the  broker  having  authority 
to  return  the  policy,  on  wUdi  lie  luid  a  lien  tor  Mb  premium,  plaintiff 

cannot  recover  thereon. 

[Ed.  Note.— For  other  cases,  see  Insurance  Ceat,  Dig.  if  21^230 ;  Dec. 
Dig.  f  13ew*l 

Action  by  Isidor  M.  Morriss  against  the  Home  Insurance  Company. 
On  motion  to  set  aside  an  order  dismissing  the  complaint  after  trial. 
Denied. 

Herman  B.  Goodstein,  of  New  York  City,  for  plaintiff. 
Richards  &  Richards,  of  New  Yorfe  City  (Frank  Sower^  of  New 
York  City,  of  counsel),  for  defendanL 

GREEN,  J.  This  is  a  motion  to  set  aside  an  order  dismissing  the 
complaint  after  the  trial  of  the  action.  The  action  is  brought  to  re- 
cover upon  a  fire  insurance  policy  issued  by  the  defendant,  but  as 
claimed  by  defendant,  never  delivered  to  the  plaintiff. 

[1-3]  Plaintiff  authorized  one  Dannenbcrg,  an  insurance  brok^»  to 
procure  certain  fire  insurance  for  him.  It  was  their  first  transaction. 
Dannenberg  testified  that  he  told  the  plaintiff  it  was  to  be  a  cash  trans- 
action— ^"C.  O.  D.,"  as  he  expressed  it — and  that  he  wanted  the  pre- 
mium paid  before  he  delivered  the  policy.  The  policy  of  insurance 
was  obtained  from  the  defendant  company  by  the  agent,  Dannenberg, 
and  was  never  physically  delivered  at  any  time  to  me  plaintiff.  The 
broker,  Dannenberg,  demanded  his  money  or  premium,  and,  not  having 
received  it,  about  a  month  thereafter,  he  returned  the  policy  to  the 
company  as  "not  wanted"  and  for  cancellation.  A  fire  occurred  in 
plaintiff's  premises  some  months  later,  and  plaintiff  now  daims  timt 
the  delivery  of  the  policy  by  the  company  to  Dannenberg  was  a  de- 
livery, and  that  the  agent  had  no  right  or  authority  to  cancel  the  same. 
It  is  well  settled  in  this  state  that  a  broker,  who  is  employed  to  secure 
insurance,  is  the  agent  for  the  insured,  and  not  for  the  compa<ny 
(Northrup  v.  Piza,  43  App.  Div.  284,  60  N.  Y.  Supp.  363,  affirmed 
167  N.  Y.  578,  60  N.  £.  1117),  and  the  possession  of  the  policy  seems 
to  be  the  test  of  authority  on  the  part  of  the  agent  as  to  what  he  may 
do  therewith,  and  as  to  what  notices  may  be  held  binding  on  the 
insured,  sent  to  the  agent  before  delivery  of  the  policy  to  the  insured 
(Stone  V.  Franklin  Fire  Ins.  Co.,  105  N.  Y.  543,  12  N.  E.  45;  Karel- 
sen  V.  Sun  Fire  Office  of  London,  122  N.  Y.  545,  25  N.  E.  921 ;  Ikeller 
v.  Hartford  Fire  Ins.  Co.,  24  Misc.  Rep.  136,  53  N.  Y.  Supp.  323 ; 
Walrath  v.  Hanover  Fire  Ins.  Co.,  139  .App.  Div.  407).*  However, 
after  delivery  of  the  policy  of  insurance  to  the  assured,  the  broker's 
authority  cannot  be  held  to  continue  in  reference  thereto.  Hermann 
V.  Niagara  Fire  Ins.  Co..  1(30  N.  Y.  411,  3  N.  E.  341,  53  Am.  St. 
Rep.  197;  Healy  v.  Insurance  Co.  of  Penn.,  50  App.  Div.  327,  63  N. 
Y.  Supp.  1055;  IkeUer  v.  Hartford  Fire  Ins.  Co.,  24  Misc.  Rep.  138, 
53  N.  Y.  Supp,  323. 

[4f  In  the  cTi'^c  at  bar  the  testimony  is  uncontradicted;  in  fact,  it  is 
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conceded  that  the  plaintiff  never  paid  the  premium  to  the  agent,  never 
saw  the  policy  ol  insurance,  and  that  he  never  had  it  physically  de- 
livered to  him.  His  contention  is,  however,  that,  the  accent  having 
a  credit  with  the  defendant  company,  and  the  poUcy  having  been  issued 
by  the  company  and  delivery  made  to  the  agent,  such  delivery  to  the 
agent  constituted  a  delivery  to  the  plaintiff  as  against  the  defendant, 
irrespective  of  any  agreements  between  the  agent  and  the  assured,  and 
that  consequently  the  agent  had  no  ris^t  or  authority  to  return  the 
policy  for  cancellation  because  the  premium  had  not  been  paid.  The 
"binder"  for  the  insurance  was  issued  November  2,  1911,  the  policy 
was  returned  or  canceled  December  4,  1911,  and  the  fire  took  place 
on  April  24,  1912.  During  fdl  this  period  the  premium  had  been 
unpaid  and  never  was  paid,  although  the  agent  demanded  the  premium 
and  stated  to  plaintiff  that  unless  it  was  paid  he  would  return  the 
policy  to  the  company.  During  all  this  time  the  broker  was  assuredly 
the  agent  for  the  plaintiff.  The  policy  had  not  been  delivered  to  him 
by  the  agent;  the  agent  had  a  lien  on  the  policy  for  his  premium. 
He  stated  that  it  was  a  cash  transaction.  He  certainly  had  control 
over  the  policy,  and  it  would  be  manifestly  unjust  to  the  defendant, 
in  view  of  the  return  of  the  policy  by  plaintiff's  agent,  to  hold  upon 
such  a  =tatc  of  facts  that  the  agent  was  without  authority  to  return 
the  policy  for  cancellation.  Legal  delivery  of  the  policy  is  an  essential 
element  to  its  existence  as  an  enforceable  contract  (Walrath  v.  Han- 
over Fire  Ins.  Co.,  139  App.  Div.  407,  124  N.  Y.  Supp.  54),  and  I 
am  of  the  opinion  in  this  case  that  there  was  no  delivery  of  the  policy 
in  question  sufficient  in  law  to  hind  the  defendant,  and  for  that  reason 
I  conclude  that  the  dismissal  of  the  complaint  at  the  trial  was  proper. 

The  motion  to  set  aside  the  dismissal  of  the  complaint  and  for 
a  new  trial  ts  therefore  denied. 

Motion  denied. 

(78  Iflsc.  itep.  417.) 

DUERINOEB  et  aL  t.  KLOCKB  et  aL 
(Brie  Ckmnty  Court  Deeember  9,  1912.) 

PABTITTOir  (f  85*) — COICPLAINT — APPOINTMENT  OF  REPRESENTATIVE. 

Whore  A.  D.,  less  than  three  years  after  the  death  of  her  stepmoCher, 
sought  to  partition  an  estate  left  by  her  father,  one-third  to  her  step- 
mother and  the  remafhder  to  his  eight  children,  four  of  whom.  Includ- 
ing A.  D..  wore  children  of  a  former  wife,  and  where  her  complaint  in 
which  she  was  Joined  by  two  half-sisters  as  pl/iintiffs.  failed  to  state 
whether  any  executor  or  administrator  had  been  appointed  for  her  step- 
mother's estate,  such  complaint  was  fatally  defective  under  Code  Civ. 
Proc.  i  153S,  requiring  such  an  allegation;  It  beln?  iinmaterial  that  A. 
D.  took  no  portion  of  her  estate  from  her  stepmother  or  that  slie  need 
not  have  joined  her  step  sisters  us  i>l;iintifT,  since  they  were  necessary 
parties  eitJier  as  plaintilf  or  defendant,  and,  if  defendants,  the  omitted 
allegation  would  have  been  Just  aa  necenary  under  the  express  provi- 
sions of  section  1638. 

I  Ed.  Note.— For  other  cases,  see  Fartltioii,  Cent  Dig.  U  148-tHK  182; 
Dec.  Dig.  S  55.»J 
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Actkm  by  Aiwusta  Dneringer  and  others  a^inst  Henir  Klocke  and 
others.  Plamtiffs'  motion  for  judgment  denied,  and  defendants'  mo- 
tion for  judgment  on  pleadings  granted  conditionally. 

Benjamin  N.  Shaffer  (Emil  Rubenstein,  of  Buffalo,  of  counsel),  for 
plaintiffs. 

Frank  Harding,  of  Buffalo,  for  defendant  Charles  A.  Klocke. 

TAYLOR,  J.  This  is  a  partition  action.  It  appears  that  one  Henry 
Klocke,  father  of  the  defendant  Henry  Klocke,  above  named,  died 
more  than  three  years  ago,  leaving  him  surviving  his  wife  Caroline, 
four  children  of  himself  and  said  wife,  and  four  children  of  himself 
and  a  former  wife,  one  of  the  latter  of  whom  is  the  plaintiff  Augusta 
IXieringer,  above  named.  The  said  ancestor,  Henry  Klocke,  by  a  will 
left  one-third  of  his  property  to  his  wife  Caroline,  and  two-thirds  there- 
of to  all  hb  children,  share  and  share  alike.  His  wife  Caroline  died 
less  than  three  years  prior  to  the  time  of  the  commencement  of  this 
action. 

The  defendant  Charles  A.  Klocke  demurs  to  the  complaint  on  the 
ground  that  it  doc?  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  In  support  of  his  contention  he  cites  a  portion  of  section  1538 
of  the  Code  of  GvH  Procedure,  which  reads  as  follows : 

**W1ieneTer  an  action  for  the  partltfon  of  real  property  shall  he  brooght 

before  the  expiration  of  three  years  from  the  time  when  letters  of  adminis- 
tration or  letters  testamentary,  as  the  case  may  be,  shall  have  been  issued 
npon  the  estate  of  the  decedent  from  whom  the  plaintiffs  title  Is  deriTOd, 
the  executors  or  administrator >  as  the  case  nuiy  be,  If  any,  of  the  estate 
of  said  decedent,  shall  be  made  parties  defendant  in  case  no  execut<v 
or  admlntstiator  of  such  decedent  shall  have  been  appointed  at  the  time 
said  action  is  began,  that  faet  shall  be  alleged  in  the  complaint** 

The  complaint  contains  no  allegation  on  the  subject  as  to  whether 
or  not  an  executor  or  administrator  of  the  estate  of  Caroline  Klodce 
has  been  appointed,  and  the  demurring  defendant  contends  that  this 

is  a  fatal  defect. 

The  plaintiffs  argue  that,  under  section  1532  of  the  Code  of  Civil 
Procedure,  the  plaintiff  Augusta  Ducringer,  who  takes  no  portion  of 
her  estate  in  common  from  said  Caroline  Klocke,  might  have  brought 
this  action  alone  as  plaintiff,  instead  of  joining  with  her  as  j>laintiffs 
Lisscte  J.  Green  and  Clara  J.  Hanover;  furthermore,  that,  masmuch 
as  the  objection  made  docs  not  lie  against  the  plaintiff  Augusta  Ducr- 
inger, the  complaint  is  sufficient  at  least  as  to  her,  and  that,  therefore, 
the  demurrer  should  be  overruled.  I  cannot  agree  with  the  plaintiffs' 
contention.  If  counsel  had  chosen  to  make  Augusta  Dueringer  alone 
plaintiff,  the  said  plaintiffs  Lissete  J.  Green  and  Clara  J.  Hanover 
would  then  have  been  necessary  parties  defendant,  and  under  the 
portion  of  said  section  1538  immediately  following  that  portion  above 
quoted  an  allegation  would  have  been  necessary  in  that  case  as  to 
executors  or  administrators,  if  any,  of  Caroline  Klocke,  So  in  either 
case,  whether  said  persons  are  made  parties  plaintiff  or  defendant,  the 
allegatloa  with  reference  to  an  executor  or  administrator  is  requisite 
to  a  complete  statement  of  a  cause  of  action,  and  the  fact  that  said 
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persons  are  added  as  plaintiffs,  instead  of  bein^  made  defendants,  does 

not  excuse  the  absence  of  the  allegation  mentioned. 

Instead  of  this  matter  being  moved  for  trial  on  the  demurrer,  it  is 
brought  in  on  a  motion  for  judgtnent  by  plaintiff  and  argued  as  if  a 
motion  were  made  by  said  defendant  for  judgment  on  the  pleadings 
under  section  547  of  the  Code  of  Civil  Procedure.  Therefore  I  hold 
that  the  plaintiffs*  motion  for  judgment  must  at  present  be  denied,  and 
that  the  motion  for  judgment  on  the  pleadincfs  will  be  granted  unless 
the  plaintiffs  make  an  appropriate  amendment  pursuant  hereto,  and 
pay  said  demurring  defendant  $10  motion  costs  on  or  before  Decem- 
ber 30,  1912.  In  case  said  costs  are  paid  before  said  date,  the  plain- 
tiffs may  within  said  time  amend  their  complaint. 


(78  Misc.  Rep.  415.) 

PEOPLE  DTNEHART. 

(Onondapn  County  Court.    December,  1912.) 

1.  Criminal  Law  (§  1023*) — Sentence — ArrEAL. 

The  Imposition  of  a  sentence  by  a  Court  of  Special  Sessions  presents 
neither  an  erroneous  decision  or  determination  of  law  or  fact,  within 
Code  Cr.  Proc.  §  750,  allowing  an  appeal  In  such  case,  and  the  County 
Court  cannot  modify  the  sentence  on  the  ground  that  it  is  excessive, 
thouRh  section  704  gives  the  right  to  render  the  judgment  which  the  court 
below  should  have  rendered,  or  to  afllrui  or  reverse  in  whole  or  In  part. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  25S3-250S ; 
Dec.  Dig.  f  1083.*] 

2.  Cbiminal  Law  (§  102.3*) — Excessive  Sentence. 

A  claim  that  a  sentence  Imposed  by  a  justice  of  Special  Sessions  is 
excessive  dots  not  present  the  question  whether  the  verdict  is  against  the 
eyldenee. 

[i:d.  Note.— Fnr  other  cues,  see  Criminal  Law»  Cent  Dig.  if  2583-2908; 

Dec.  Dig.  $  102-^*] 

Appeal  from  Court  of  Special  Sessions. 

Peter  Dinehart  was  convicted  of  disorderly  conduct,  and  appeals. 

Affirmed. 

On  September  IG,  1912,  the  defendant  was  convicted  of  the  crime  of  dis- 
orderly conduct  upon  a  trial  had  before  Hurry  E.  Reed,  Justice  of  the  peace 
of  the  town  of  Salina.  onondacra  county,  N.  Y.,  sitting  as  Court  of  Special 
Sessions,  and  a  jury,  and  It  was  thereupou  adjudged  by  said  Court  of  Spe- 
cial Sessions  that  the  said  Peter  Dinehart  should  be  Imprisoned  in  the  Onon- 
daga County  Penitentiary  for  a  period  of  six  months.  From  sach  OOnvtC- 
tlon  and  commitment  this  appeal  was  talcen. 

The  ju.stice  of  the  peace  iu  the  return  In  this  case  has  Incorporated  a 
number  of  afTidavita  taken  after  the  api)eal  was  perfected,  which  allidavits 
tend  to  show  that  the  sentence  was  not  too  severe.  .\nd  he  also  has  an- 
nexed a  petition  of  a  number  of  people  to  the  same  effect.  These  matters 
are  not  proi>erly  part  of  the  return,  not  being  a  history  of  what  occurred 
at  the  trial,  and  the  question  involved  here  la  not  the  severity  of  the  sen- 
tence, but  whether  thia  court  haa  flower  to  review  It 

Barnum  &  Wells,  of  Syracuse,  for  appellant, 
George  W.  Standen,  First  Asst.  Dist  Atty.,  of  Syracuse,  for  the 
People. 

•Ftor  oth«r  eases  sm  same  topic  a  |  mumssb  la  Dee.  A  Abb.  Digs.  1M7  to  dete^  it  R«p*r  ladauM 
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ROSS,  J.  The  only  assignment  of  error  claimed  by  the  appellant 
is  tliat  the  said  sentence  of  six  months  is  excessive. 

[  1  ]  The  learned  district  attorney's  position  is  that  the  daim  of  the 
defendant  that  his  sentence  is  excessive  does  not  present  reversible  er- 
ror, and  I  do  so  hold,  not  in  the  exercise  of  discretion,  but  upon  the 
j^round  that  I  have  no  authority  to  modify  a  sentence  impo?;ed  by  a 
Court  of  Special  Sessions  or  by  a  committing  magistrate  upon  the  sole 
ground  that  the  sentence  imposed  is  excessive.  The  authority  for  al- 
lowing an  appeal  from  a  Court  of  Special  Sessions  is  to  be  found  in 
section  750  of  the  Code  of  Criminal  Procedure,  "an  appeal  may  be 
allowed  for  an  erroneous  decision  or  determination  of  law  or  fact  upon 
the  trial,"  and  I  hold  in  this  case  that  the  imposition  of  a  sentence 
by  the  committing  magistrate  within  tiie  statutory  limitations  presents 
neither.  It  is  true  that  section  764  of  the  Code  of  Criminal  Procedure 
gives  this  court  the  right  to  "render  the  judgment  which  the  court  be- 
low should  have  rendered,  or  may,  according  to  the  justice  of  the 
case,  affirm  or  reverse  the  judq^mcnt,  in  whole  or  in  part."  But  this 
assumes  that  an  erroneous  determination  or  decision  of  law  or  fact 
has  been  made  by  the  trial  court,  which  gives  the  court  jurisdiction. 
In  other  words,  section  764  is  not  jurisdictionnal. 

[2]  Bear  in  mind  that  a  claim  of  a  sentence  imposed  by  a  justice 
of  Special  Sessions  is  excessive  does  not  present  the  question  whether 
the  verdict  is  ag'ainst  the  weight  of  evidence.  This  is  a  matter  that 
relates  to  the  finding  of  the  guilt  or  innocence  of  the  defendant  and 
not  to  the  extent  of  sentence  imposed.  The  latter  is  a  matter  resting 
entirely  in  the  discretion  of  the  committing  magistrate. 

This  court  has  for  years  assumed  to  exercise  such  power  of  modi- 
fying sentences,  usually  upon  the  recommendation  either  of  the  trial 
justice  or  of  the  district  attorney,  or  both,  and  such  action  has  been 
based  upon  conditions  which  seemed  to  this  court  at  the  time  to  ren- 
der such  action  proper  and  in  furtherance  of  justice  and  in  the  best 
interests  of  the  people,  and  such  power  has  been  exercised  by  the 
County  Court  in  other  counties.  .See  People  v.  Mulkins,  25  Misc.  Rep. 
599,  54  N.  Y.  Supp.  414;  People  v.  Loomis,  65  Misc.  Rep.  156,  121 
N.  Y.  Supp.  91. 

In  the  press  of  business  of  the  Court  of  Special  Sessions  all  the 
facts  may  not  be  brought  to  the  attention  of  that  court,  or  conditions 
may  arise  after  commitment  which  would  strongly  impel  a  judge  to 
modify  a  sentence  if  such  authority  existed,  especially  as  executive 
clemency  is  rarely  exercised  in  cases  of  misdemeanors.  But.  until  the 
authority  of  the  County  Court  to  act  in  this  class  of  cases  is  given  by 
legislation,  it  is  powerless. 

Judgment  affirmed  upon  the  ground  of  want  of  authority  to  act,  and 
the  appellant  may  make  an  application  to  be  admitted  to  bail  pend- 
ing an  appeal  to  die  Appellate  Division. 

Judginent  affirmed. 
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TEOPLB  V.  LOOK  STEIN. 
(Court  of  General  Sessions  oX  the  Peace,  New  York  County.  November,  1912.) 
L  Municipal  Gobpoiationb  (i  630*)  —  OBDiNANon— YkOLAnoH— lIunB* 

MEANOB. 

Under  Greater  New  York  Charter  (Laws  1901,  e.  466),  a  Elation  of  an 

ordinance  of  the  city  la  not  a  misdemeanor,  unless  expressly  so  declared- 

(Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  i 
]88»;  Dee.Dif.|680L«] 

2.  Municipal  CoBPoaATiows  <H  6S1*)— OaimrAifOBS— BmBov— Tiolation. 

New  York  City  Ordinances,  g  408,  provides  that  no  person  shall  cast 
in  or  upon  any  of  the  streets,  avenues,  or  public  places  any  bills,  circulars, 
cards,  or  other  advertisiiig  materiaL  JTeW,  that  todi  fleetloB  does  not 
impose  a  penalty  on  tbe  person  wbo  ftimtihei  to  anotber  dreolan  for 

distribuUon. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  U 
1886-1888;  Dee.  Dig.  f  681.*] 

8.  HUNIOIFAL  COBPOaATXONS  (|  630*)— <3lTT  Obdihaivcis— TlOLaxiOR^Misoi- 

VEANOR — Aiding  and  A.bettno. 

A  violation  of  New  York  City  Ordinances,  S  408,  prohibiting  the  dis- 
tribution Of  advortialng  matter  on  any  of  ttie  streets  or  public  places  of 
the  city.  Is  not  a  misdemeanor,  and  hence  one  cannot  be  lawfully  con- 
victed of  aiding  and  abetting  a  violation  thereof. 

(Ed.  Note. — ^For  other  cases,  aee  Municipal  Corponttoni,  Cent  Dl^  | 
1385;  Dee.  Dig.  I  68a«] 

Appeal  from  Gty  Magistrate's  Court,  Borough  of  Manhattan. 

lisx  F.  Lookstein  was  convicted  of  aiding  and  abetting  the  distrilm- 
tion  of  drciilars  on  the  streets  of  the  city  ot  New  York  tn  violation  of 
an  ordinance  prohibiting  the  same,  and  he  appeals.  Reversed  and  dis- 
missed. 

Max  Brown,  of  New  York  City,  for  appellant. 
Robert  C.  Taylor,  Asst.  Dist  Atty.,  ol  New  York  City,  for  the 
People. 

ROSALSKY,  J.  The  defendant  appeals  from  a  judgment  of  con- 
viction in  the  City  Magistrates'  C6urt,  First  Division,  borough  of 
Manhattan,  upon  a  charge  of  aiding  and  abetting  two  boys  in  the  dis- 
tribution of  circulars  upon  the  streets  of  this  city.  The  record  of  the 
proceedings  before  the  magistrate  sliows  that  two  boys  were  furnished 
by  the  defendant  with  circulars  for  the  purpose  of  distribution  upon 
the  highways  of  the  city,  and  that  at  the  time  they  were  engaged  in 
throwing,  casting  and  distributing  the  circulars  the  defendant  was  not 
present.  The  learned  magistrate  adjudged  the  defendant  guilty  of  a 
violation  of  section  408  of  the  Code  of  Ordinances  of  the  city  of  New 
York,  and  sentenced  him  to  pay  a  fine  of  $10,  which  the  defendant 
paid  under  protest. 

•  Section  408,  supra,  provides  as  foUows: 

"No  person  pliall  throw,  cast  or  distribute  In  or  upon  any  of  the  streets, 
avenues  or  public  places,  or  in  front  yards  or  stoops,  any  handbills,  cir- 
culars, cards  or  otber  advertising  matter  wtmteoever.** 
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It  will  be  6bserved  that  this  ordinance  does  not  impose  a  penalty 
upon  a  person  who  furnishes  to  another  circulars  for  the  purpose  of 
distribution  upon  the  streets.  In  other  words,  this  ordinance  relates 
only  to  the  actual  distribution,  castinf^  andl  throwing  away  of  circulars 
upon  the  streets.  If  the  board  of  aldermen  had  intended  to  impose  a 
penalty  upon  the  person  who  furnishes  the  circulars,  it  could  have  so 
enacted  in  express  terms.  The  ordinance  beine  silent  6n  this  subject, 
learned  magistrate  seeks  to  sustain  his  condusion  as  to  the  defend- 
ant's guilt  upon  the  theory  of  aiding  and  abetting  another  in  the  oom- 
mis-ion  of  a  crime.  The  question,  therefore,  to  be  determined  upon 
this  appeal  is  whether  there  is  such  an  offense  as  aiding  and  abetting  ji 
person  to  commit  a  violation  of  a  city  ordinance. 

Section  2  of  the  Penal  Law  (Consol.  L«^ws  1909,  c.  40),  among  other 
things,  divides  crimes  into  two  divisions :  Felonies  and  misdemeanors. 
This  section  defines  a  principal  as  "a  person  concerned  in  the  commis- 
sion of  a  crime,  whether  he  directly  commits  the  act  constituting  the 
offense  or  aids  and  abets  in  its  commission,  and  whether  present  or 
absent,  and  a  person  who  directly  or  indirectly  counsels,  commands, 
induces  or  procures  another  to  commit  a  crime.  The  provision  in  this 
section  as  to  aiding  and  abetting  ano^er  in  the  commission  of  an  of- 
fense relates  only  to  acts  or  omissions  punishable  as  fdonies  or  mis- 
demeanors, under  the  provisions  of  the  Penal  Law,  and  to  the  violation 
of  statutes  which  declare  acts  or  omissions  to  be  either  felonies  or  mis- 
demeanors. If  the  violation  of  the  ordinance  of  which  the  defendant 
was  convicted  is  a  misdemeanor,  then  the  conviction  must  stand ;  but, 
if  it  is  not  a  misdemeanor,  the  conviction  must  be  reversed. 

Prior  to  the  enactment  of  the  Greater  New  York  Charter  (Laws 
1901,  c.  466),  by  section  85  of  the  Consolidation  Act  (Laws  1882,  c. 
410)  as  amended  by  chapter  233  of  the  Laws  of  1895,  all  persons  of- 
fending against  any  ordinance  passed  by  the  common  council  were 
deemed  guilty  of  misdemeanor,  and  on  conviction  were  punishable  by 
a  fine,  or,  in  default  of  payment  of  such  fine,  imprisonment  not  ex- 
ceeding 10  days.  Under  sections  85  and  86  Oi  the  Consolidation  Act, 
the  acts  forbidden  by  section  408  of  the  present  Code  of  Ordinances 
of  the  city  of  New  York  constituted  a  misdemeanor.  Upon  the  adop- 
tion of  the  Greater  New  York  Charter  the  provision  in  the  Consolida- 
tion Act  (section  85),  that  violations  of  city  ordinances  should  be  mis- 
demeanors was  not  incorporated,  and  section  44  of  the  charter  provides 
that  the  ordinances  shottld  be  enforced  "by  such  fines,  penalties,  for* 
feitures  and  imprisonment  as  may  by  ordinance  or  by  law  be  pre- 
scribed." Pursuant  to  section  44  of  the  charter,  the  board  of  aldermen 
in  1906  adopted  a  Code  of  Ordinances,  and  in  part  16  of  said  Code 
declared  as  follows : 

"Wherever  in  the  foregoing  ordinanceB  no  specific  penalty  is  provided  for 
the  vioiaaon  of  any  such  ordinance^  tbe  penally  for  the  vtolatton  tbefeof 
shall  be  the  ram  of  ten  dollars." 

[1]  The  question  frequently  arises  whether  every  violation  of  an 
ordinance  is  a  misilemeanor.  After  a  careful  examination  of  this  sub- 
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ject.  I  have  reached  the  concUision  that  not  every  violation  of  a  city 
ordinance  is  a  misdemeanor  unless  its  violation  is  expressly  declared 
to  be  such.  Under  the  present  charter,  it  is  specially  provided  that 
violations  of  certain  ordinances  and  regulations  shall  be  misdemeanors. 
The  sections  and  their  sources  in  the  Omsolidation  Act  are  as  follows: 
Park  Ordinances  Charter,  §  610,  Consolidation  Act,  §  676;  Fire  Reg- 
ulations Charter,  §  773,  Consolidation  Act,  §  465  (in  part) ;  Dock  Reg- 
ulations Charter,  §  827,  Consolidation  Act,  §  717;  Sanitary  Code,  § 
1172,  Consolidation  Act,  §  575;  Sanitary  Code,  §  1222,  Consolidation 
Act.  ^  543. 

By  section  95  of  the  Inferior  Courts  Act  (Laws  of  1910,  chap.  659), 
a  person  found  guilty  of  a  violation  of  the  Sanitary  Code,  or  any  san- 
itary regulation,  ordinance,  or  order  of  said  Code,  shall  be  punished  in 
the  same  manner  as  is  provided  for  the  punishment  of  a  person  found 
guilty  of  misdemeanor.  With  respect  to  park  ordinances  the  charter 
(section  610)  expressly  makes  the  violation  a  misdemeanor,  whereas 
under  the  Consolidation  Act  it  was  not  a  misdemeanor.  Thus  it  will 
be  observed  that  the  charter  is  precise  in  making  certain  violations  mis- 
demeanors. 

[2,  3]  In  view  of  the  fact  that  the  present  ordinance  does  not  de- 
clare its  violation  a  misdemeanor,  and  of  the  further  significant  fact 
that  whenever  a  violation  of  the  law  is  declared  a  misdemeanor  in  the 
charter,  it  is  expressly  mentioned  as  a  misdemeanor,  the  conclusion  fol- 
lows that  a  violation  of  section  406  of  the  ordinances  of  the  city  is  not 
a  misdemeanor,  and  therefore  the  conviction  of  the  defendant  as  aiding 
and  abetting  in  the  violation  of  the  said  section  is  without  authority 
in  law. 

The  decision  of  this  appeal  is  in  accord  with  the  views  expressed  in 
the  brief  of  the  learned  assistant  district  attorney,  to  whom  I  am  in- 
debted for  making  a  careful  and  exhaustive  research  of  the  law  affect- 
mg  this  case. 

The  judgment  of  conviction  should  be  reversed,  and,  as  the  defend- 
ant cannot  be  successfully  prosecuted,  the  charge  against  him  is  dis- 
missed. 

Judgment  reversed,  and  charge  dismissed. 


(78  Hlic.  Rep.  820.) 

In  T9  LINCOLN  TRUST  00. 

(Surrogate's  Cknut,  New  York  Coanty.  November,  1912.) 

WUXB  (J  634*) — CoNSTRUonoN — Vested  or  Contixgent  Interests. 

Where  a  will  directed  executors  to  Invest  one-seventh  of  the  remainder 
of  an  estate,  together  wltb  an  amount  mentioned  in  a  particular  item, 

and  to  pay  the  income  semiannually  to  testator's  son  durin.:,'  life,  and  on 
his  death,  leaving  lawful  issue,  to  pay  the  principal  and  any  interest  not 

•Fte  otim  OMM  M«  MiM  topl«  A  i  MUion  In  Dae.  a  Ank  Digi.  ISIV  t»  4Ati^  ft  B«»'r 
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paid  over  to  mch  Issue  as  they  should  come  of  age.  and  In  default  of 
such  issue  to  divide  it  equaliy  among  >he  testator's  surviving  children 
and  the  children  of  any  who  should  have  died,  a  surviving  child  of  tw- 
tator's  son,  who  died  before  coming  of  aL'c.  took  a  vested  renuiinder  in 
one-fourth  of  the  property  held  in  trust  for  the  life  of  her  father,  and 
the  decree  settling  the  accounts  of  the  trustee  stionld  direct  tiie  payment 
thereof  to  the  child's  admlnistmtor. 

TEd.  Note.— For  otber  eases,  see  WUla»  Gent  Dig.  if  1488-1510;  Deo. 

Dig.  §  g;^4.*] 

Judicial  settlement  of  the  account  of  the  Lincoln  Trust  Company, 
as  trustee  under  the  last  will  of  George  F.  Codington.  Decree  en- 
tered. 

Bovvers  &  Sands,  of  New  York  City,  for  trustee. 
Anson  J.  Fowler,  of  Xewburg,  in  pro.  per. 

Timothy  Murray,  special  guardian,  for  Martha  Codington,  'infant. 
Joseph  P.  Morrissey,  special  guardian,  for  William  Codington,  in- 
fant 

COUALAN,  S.  The  substituted  trustee  under  the  will  of  George 
F.  Codington  has  filed  its  account,  and  asks  for  a  construction  of  par- 
agraph sixth,  so  as  to  enable  it  to  make  a  proper  distribution  of  the 
property  held  by  it  as  such  trustee.  The  paragraph  referred  to  reads 
as  follows: 

"S^lxth.  T  order  and  direct  my  said  pxeoutors  to  retain  and  hold  In  their 
bands  the  remaining  equal  seventh  part  or  portion  of  the  remainder  of  my 
estate,  together  with  the  said  som  of  one  thomand  dollant  lately  mentioned 
in  the  fourth  item  of  this  will,  and  Invest  the  same  securely,  and  pay  the 
interest  or  income  of  the  whole  thereof  in  semiouaual  payments  to  my  son 
Oharles  H.  Codington  for  and  during  his  natural  life,  and  upon  his  decease, 
if  my  said  son  Charles  shall  leave  lawful  issue  hlra  surviving.  I  direct  my 
said  executors  to  pay  the  whole  of  the  principal  thereof  and  Interest  wbicli 
alMll  not  have  been  for  any  canae  then  paid  over  to  the  lawful  issue  of  my 
said  son  Charles  IT.  Codington,  share  and  share  alike,  as  they  shall  arrive  at 
the  age  of  twenty-one  years;  and  in  default  of  such  issue  of  my  said  son 
Charles,  I  direct  my  ezeentors  open  his  death  to  pay  the  said  same  of  money 
dlrfH-tPd  to  he  retained  in  their  hands  and  divide  the  sanio  equally  among  my 
surviving  cUldren  and  the  children  of  any  of  my  children  who  shall  tbm 
have  heeome  deceased,  proTlded,  however,  that  the  chlldtea  of  any  deceased 
child  shall  only  take  the  share  the  parent  would  have  taken  tf  alive.** 

Charles  H.  Codington  died  in  1903.  He  was  survived  by  four  chil- 
dren, Mary,  Marjorie,  William,  and  Martha.  Mary  Codington  be- 
came of  age  on  the  1st  of  June.  1904,  and  her  shnre  was  then  paid 
to  her.  Marjorie  died  on  the  15th  of  March,  1912,  before  arriving  at 
the  age  of  21.  The  question  to  be  determined  is  wlicther  Marjorie 
took  a  vested  remainder  in  one-fourth  of  the  one-seventh  held  in  trust 
for  the  life  of  her  father,  or  whether  her  right  to  the  possession  of 
the  property  was  contingent  upon  Her  arriving  at  the  age  of  21. 

If  the  testator  intended  that  the  trust  estate  should  continue  until 
the  issue  of  his  son  Charles  reached  the  age  of  21,  the  gift  would  t>e 
invalid  as  a  suspension  of  the  absolute  ownership  of  property  for  more 
than  two  lives  in  being.    Manice  v.  Manice,  43  N.  Y.  303 ;  Matter 

•For  oUt«r  cases      aame  topic  &  S  numbsb  In  Dec.  A  Am.  Diga.  1807  to  data.  4  Rep'r  IndexM 
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of  Wilcox,  194  N.  Y.  288,  87  N.  E.  497.  The  language  of  the  tc8ta=- 
tor,  however,  would  seem  to  indicate  that  he  intended  that  the  prop- 
erty held  in  trust  "during  the  life  of  his  son  Charles  should  vest  im- 
mediately upon  his  death  in  his  lawful  issue  then  surviving,  but  that 
the  payment  of  the  money  or  the  actual  transfer  of  the  possession  of 
the  property  should  be  deferred  until  such  issue  arrived  at  the  age 
of  21.  In  other  words,  futttrity  did  not  apply  to  the  vesting  of  the 
gift,  but  merely  to  the  time  of  payment.  The  direction  in  the  will  is 
that  the  trustee  should  upon  the  death  of  Charles  pay  the  whole  of 
the  principal  to  his  lawful  issue  then  surviving.  This  direction  to 
pay  is  not  limited  or  qualified  by  a  direction  that  the  payment  should 
not  be  made  unless  the  issue  of  Charles  H.  Codington  arrived  at  the 
age  of  21.  If  the  testator  had  intended  that  the  property  after  the 
death  of  his  son  Charles  should  not  go  directly  to  the  issue  of  Charles 
then  surviving,  but  that  it  should  go  only  to  such  of  his  issue  as  reached 
the  age  of  21,  it  is  reasonable  to  suppose  that  he  would  have  provided 
by  appropriate  phraseolog)'  that  in  the  event  of  such  issue  not  reaching 
the  age  of  21  the  property  should  be  paid  to  the  survivors  or  to  other 
beneficiaries. 

His  failure  to  make  such  an  alternative  provision  for  the  distribu- 
tion of  the  property,  coupled  with  the  extremely  significant  fact  that 
he  did  provide  for  its  disposition  in  the  event  of  his  death  without 
leaving  issue  surviving  him,  is  convincing  evidence  of  his  intent  that 
it  should  belong  to  such  of  the  issue  of  his  son  Charles  as  survived 
him,  but  that  actual  payment  should  be  deferred  until  the  legatees 
respectively  arrived  at  the  age  of  21.  After  the  death  of  Charies  the 
right  of  his  issue  then  surviving  to  their  respective  shares  of  the  prop- 
erty held  in  trust  during  the  life  of  their  father  became  absolute,  and 
the  title  of  the  trustee  was  merely  a  power  in  trust  to  manage  the 
property  until  the  children  arrived  at  the  age  of  21  respectively,  and 
then  to  pay  over  to  each  of  them  his  or  her  respective  share.  Stein* 
way  v.  Steinway,  163  N.  Y.  184,  57  N.  E.  312.  The  deferring  of  pay- 
ment through  the  creation  of  this  power  is  not  a  suspen?>ion  of  the 
.power  of  alienation.  Bliven  v.  Seymour,  88  N.  Y.  469;  Steinway  v. 
Steinway,  supra.  The  legacy  ^to  the  surviving  issue  of  Charles  being 
absolute,  and  the  time  of  payment  only  postponed,  such  issue  took  a 
vested  remainder  in  the  property;  and,  upon  the  death  of  any  such 
issue  intestate  before  arriving  at  the  age  of  21,  her  legal  representa- 
tive became  entitled  to  the  share  which  vested  indefeasibly  in  her  upon 
the  death  of  her  father.  Quade  v.  Bertsch,  65  App.'  Div.  600.  72  N. 
Y.  Supp.  916,  affirmed  1/3  N.  Y.  615,  66  N.  E.  1115;  Matter  of 
Dippel,  71  App.  Div.  598,  76  N.  Y.  Supp.  201 ;  Smith  v.  Edwards,  88 
N.  Y.  105;  Goebd  v.  Wolf,  113  N,  Y.  405,  21  N.  E.  388,  10  Am.  St. 
Rep.  464;  Vanderpoel  v.  Loew,  112  N.  Y.  185,  186,  19  N.  E.  481. 

A  decree  directing  payment  of  one- fourth  of  the  property  held  in 
trust  for  the  life  of  Charles  H.  Codington  to  the  administrator  of 
Marjorie  Codington  will  be  signed. 

Decreed  accordingly. 
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III  i«  LAMB'S  BSTAm. 
(SarrogmM  Court  New  Yotfc  Ooonty.  Deeeittber  80^  1912.) 

1.  GUABDIAN  AND  Ward  (§  30*) — Control  of  Child — Religioi  s  Faitit. 

On  an  application  for  letters  of  guardiansblp  of  an  Infant's  person  and 
estate  by  maternal  aunts  who  had,  at  their  own  cost  taken  care  of  the 
» Infant  since  the  mother's  death  several  years  before,  the  father  was  en- 
titled to  have  his  request  made  in  apparent  good  faith,  that  the  child 
be  brought  up  in  his  religious  faith,  complied  with,  though  he  bad  neg- 
lected the  child  and  forfeited  lile  flfbt  to  uijr  olber  conaideratloii  in  tbe 
matter  of  the  application. 

LEd.  Note. — £'or  other  cases,  see  Guardian  and  Ward,  Cent  Dig.  U 
116-135;  Dec.  Dig.  1 80.*] 

2.  Guardian  and  Ward  (f  8*) — Appointment  or  Guardian — Jubisdiction. 

A  surrogate's  power  to  appoint  guardians  of  infants  is  not  incidental 
to  a  ootirt  of  probate,  but  Is  derived  from  statoCe  originally  Laws  1802.  c 
110  (3  ^vcb^^ter,  pi.  1JS6;  1  Rev.  Lewe  1818,  p.  464, 1  80),  end  since  often 

re-enacted. 

[&L  Note. — For  other  cases,  see  Guardian  and  Ward,  Cent  Dig.  U 
ft,  18-18;  Dee.  Dig.  |  8.*] 

8.  GuABDiAW  Ann  Ward  (f  8*) — Appointmbnt  of  Guardian — Jurisdiction. 

The  power  conferred  upon  the  snrrofjate  by  Rev.  St.  1830  (2  Rev.  St 
list  i:d.]  pt  2,  c.  8,  Ut.  3,  §  G  [now  Code  Civ.  Proc.  §  2S21]),  providing  that 
the  eorrogate  shall  have  tbe  same  power  to  appoint  guardians  as  the 
chancellors  possessed,  onsht  not  to  be  taken  AWty  bj  mere  implicatioiie 
of  an  inconsiderate  or  partial  character.  • 

[Ed.  Note.— For  other  caees,  eee  Guerdlan  and  Ward,  Cent  Dig.  U 
9,  13-18;  Dec.  DIr.  ?  S.*l 

4.  GuARDTAjr  aud  Wabo  (|  29*)— Appointmbrt  ow  Ouabdiar— Riobt  to  Ap- 

roi.NT. 

Where,  on  an  appllcetlon  by  an  Infant's  maternal  aunts  for  letters  of 
guardianship  of  thf»  person  mid  of  an  estate  coming  from  the  umternal 
side.  It  appeared  that  the  iutant  had  been  abandoned  by  the  father  to 
tbeir  care  several  years  beftire,  upon  the  death  of  tbe  mother,  the  aunts 
were  entitled  to  the  IctftTs  prnycfl  for,  subject  to  a  provision  which  re- 
spected the  father's  wishes  that  the  child  be  brought  up  in  his  religious 
Caltb. 

[Ed.  Xnte  — For  other  ctsee,  see  Qnnrdian  and  Ward,  Cent  Dig.  H 

lOn-115:  Dec.  Dig.  §  20.«] 

6.  GUAKOIAN  AND  WaBO  (8  10*) — ArPOINTUBRT  OF  GUABDIAN— RlQHT  TO  AP- 

roi.N  1  \n;.\T. 

While  the  aurrof^nte  may  appoint  a  guardian  other  than  the  parent  It 
should  do  so  only  on  a  showing  that  such  appointment  is  for  the  child's 
best  interest. 

[Ed.  Note  — For  other  cases,  see  Gnardlan  and  Ward,  Cent  Dig.  f|  28- 

3.3;  Dec.  Dig.  §  10.«]  ' 

6l  Common  Law  ($  8*) — ^Detebmination. 

Decision  as  to  the  common  law  by  the  courts  of  England  since  Amer- 
ican Independence  hare  no  weight  or  anttiorl^  in  determining  the  present 
common  law  in  New  York. 

[Ed.  Note.-4ror  other  cases,  see  Common  Law,  Cent  Dig.  |  8;  Dec. 
Dlg:|&«] 

Applicdtion  by  maternal  aunt  for  letters  of  guardianship  of  the 
person  and  estate  of  Mildred  Lamb,  minor,  opposed  by  the  father. 
Father  not  appointed,  but  his  religious  faith  respected,  and  application 
granted,  with  quahfications. 

•F^  f»tlMr  easM  MS  isBM  tople  a  f  woiiani  la  Dm.  a  An.  Diss.  IMV  to  e^ 
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Isaac  W.  Goodhue,  of  New  York  City,  for  the  maternal  aunt  of  the 

infant. 

Charles  C.  Marrin,  of  New  York  City,  for  the  father,  opposed. 

FOWLER,  S.  This  is  an  application  by  the  maternal  aunt  of  the 
infant  for  letters  of  guardiansfiip  of  the  person  and  estate  of  an  in- 
fant under  14  years  of  age.  The  facts  are  not  much  disputed.  Smce 
the  death  of  the  infant's  mother  many  years  since,  the  infant,  who  is 
a  cotifinncd  invalid  suffering  from  an  aggravated  epilepsy,  has  lived 
and  been  sui)iK)rte(l  solely  by  the  hard  earnings  of  the  maternal  aunts. 
The  aunts  have  devoted  to  it  a  care  and  affection  very  admirable  and 
tmusual.  Now  the  child  has  come  into  some  little  estate,  and  the 
father,  who  has  never  contributed  to  the  support  of  his  child,  opposes 
the  aunt's  application,  and  asks  to  have  one  of  his  own  nomination  ap- 
I>ointed  guardian  of  the  infant's  estate,  and  that  he  himself  be  ap- 
pointed the  guardian  of  the  person  of  his  child.  The  father  is  very 
wisely  advised  not  to  seek  to  be  made  the  guardian  of  the  child's  es- 
tate, for  that  would  be  impossible  under  the  circumstances  disclosed 
to  me. 

To  appoint  the  father  the  guardian  of  the  person  of  the  infant  and 

to  remove  the  child  from  the  long  accustomed  and  tender  care  of  its 
sclf-sacrificinf,^  and  devoted  maternal  aunts  would,  I  am  satisfied,  be 
most  prejudicial  to  tlie  delicate  and  sickly  child,  and  most  unfortunate 
for  its  physical  well-being,  happiness,  and  comfort.  The  child  has 
never  known  any  care  or  affection  except  that  of  its  maternal  aunts. 
To  separate  a  feeble  child  from  such  affectionate  care  would  be  cruel 
in  tlic  extreme,  and  should  be  avoided  if  possible.  To  appoint  the 
father  guarchan  of  the  person  would  be  to  give  him  the  control  of  its 
person  and  the  expenditure  of  its  little  income,  either  directly  or  in- 
directly. This  would  not  be  in  the  child's  interest.  Nor  would  it  be 
proper,  for  it  appears  that  the  father  has  been  a  most  wayward  and 
mistaken  young  man,  dissipating  his  own  patrimony  in  a  very  brief  * 
time.  It  also  appears  that  the  father's  affairs  are,  or  recently  have 
been,  greatly  disordered,  and  that  his  prospects  are  even  now  doubt- 
ful or  unsettled.  It  was  owing  to  such  facts,  and  others  not  noticed, 
but  established,  that  the  brief  life  of  the  child's  mother,  as  I  am  in- 
formed, was  most  unhappy  and  sad.  I  am  of  the  opinion  that,  if  I 
have  any  choice,  the  father  should  not  be  named  a  guardian  of  the  per- 
son of  the  infant  in  this  matter. 

[1]  The  difficulty  with  this  application  and  one  which  distresses 
me  is  this:  The  mother  of  the  infant  and  her  sisters,  the  infant's 
aunts,  are  in  religion  orthodox  Baptists,  while  the  father  was  born  a 
Catholic,  and  is,  no  doubt,  now  seriously  anxious  that  his  only  child 
should  be  of  the  faith  of  his  fathers.  Yet  the  father  himself  con- 
sented to  be  married  by  a  Baptist  minister,  and  was  so  married  Thi^ 
was  not  a  Catholic  observance  on  his  part.  It  also  appears  that  at 
some  moment,  unloiown  to  the  maternal  aunts,  the  father  had  the  child 
baptized  in  the  church  of  his  own  youthful  faith  and  upbringing,  and 
thus  the  child  is  in  name  and  faith  made  a  Catholic  To  me  this  does 
not  seem  so  unnatural  as  it  does  to  the  aimts.  The  mere  impulses  of 
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a  person  who,  like  the  father,  belongs  by  submission,  at  least,  to  a 
great,  historic,  and  disciplined  faith,  coming  down  all  the  ages  of  our 
era,  are  not  now  the  impulses  of  those  of  us  who  are  outside  of  that 
church.  I  am  bound  to  conclude  that  the  father  is  most  sincere  in  his 
contention  that  the  whole  future  well-being  of  his  child  depends  solely 
on  its  conformity  with  the  Catholic  faith.  Certainly  this  is  a  natural . 
conviction  in  his  case,  as  his  own  mother,  his  family,  and  all  the  tradi- 
tions of  his  life  and  race  are  Catholic.  W'e,  none  of  us,  even  if  not 
religiously  inclined,  can  cast  aside  such  sacred  associations.  That  the 
father  was  sincere  in  his  action  in  having  his  child  baptized  in  the 
Catholic  communion  is,  I  think,  shown  by  the  fact  that  at  the  time . 
he  had  the  child  Niptized  a  Catholic  it  had  no  prospect  of  an  estate. 
But  if  it  were  otherwise,  and  if  the  father  simply  states  to  me,  as 
he  does,  that  he  has  religious  scruples,  I  am  bound  to  assume  that  he 
states  truly  and  to  give  them  respect.  He  is  the  father,  with  all  the 
rights  the  law  confers  on  a  father.  The  court  cannot  traverse  a  state- 
ment of  this  kind  by  a  father.  There  are  some  statements  which  ad- 
mit of  no  denial  in  a  court  of  justice,  and  the  father's  statement  of 
his  religious  convictions  is  one.  If  a  father  of  any  faith,  Jew  or  Gen- 
tile, Protestant  or  Catholic,  states  in  this  court  that  he  has  religious 
scruples,  there  can  be  no  traverse  of  that  statement  here.  This  is  a 
land  where  all  forms  of  religion  are  both  free  and  protected,  and 
where  the  rights  of  fathers,  .within  the  law,  are  still  recognized  and 
enforced  in  proper  cases. 

The  question  before  the  surrogate  is  not  what  form  of  religion  would 
be  most  advantageous  for  the  child,  but  what  are  the  rights  of  the 
parties  to  care  for  her  estate  and  temporal  custody.  The  surrogate  is 
the  servant  of  the  law,  and  he  can  have  no  right  to  obtrude  his  in- 
dividual opinion  on  matters  of  faith  on  the  parties  who  resort  to  this 
court  for  assistance  in  cases  they  are  pleased  to  submit  to  the  surro- 
gate. 

[2]  The  express  jurisdiction  of  the  surrogate  to  appoint  guardians 

of  infants  is  in  this  state  over  a  century  old.  His  authority  to  ap- 
point guardians,  though  undoubtedly  claimed  by  the  Prerogative  Courts 
of  New  York  and  its  surrogates  before  that  time,  is  not,  I  think,  a 
jurisdiction  incidental  to  a  court  of  probate,  but  one  devolving  on  the 
present  surrogates  by  a  particular  statute  (Laws  of  18Q2,  c.  110,  3 
Webster,  158;  1  R.  L.  454,  §  30),  often  re-enacted  and  acquiesced  in 
by  the  public  authority  of  the  state  of  New  York.  I  have  indicated 
the  source  of  this  particular  jurisdiction  of  the  surrogate  in  niy  prior 
opinion  in  the  Matter  of  the  Infant  Wagner,  75  Misc.  Rep.  419,  425, 
135  N.  Y.  Supp.  678,  and  also  what  I  conceive  to  be  the  true  limita- 
tions imposed  on  the  exercise  of  the  jurisdiction  itself.  In  the  juris- 
prudence of  the  common  law,  imposed  by  organic  action  on  the  present 
state,  in  strict  conformity  with  the  prior  law  in  New  York,  we  find 
after  the  year  1696  a  new  kind  of  guardianship,  known  as  a  "chancery 
guardian."  This  species  of  guardianship  owed  its  rise  to  the  modifi- 
cations made  necessary  in  Sie  common  law  after  the  abolition  of 
feudal  tenures  and  the  disappearance  of  certain  kinds  of  common-law 
guardianship.  Matter  of  Scoville,  72  Misc.  Rep.  310,  313,  131  N.  Y. 
Supp.  205.  The  cessation  of  the  feudal  relations  in  the  common-law 


Digitized  by  Google 


688 


138  NBW  ZOaS  SUPPLElfBNT 


(Sur.  Cl 


courts  disorganized  all  prior  forms  of  guardianship.  After  the  in- 
stitution of  the  new  kind  of  "chancery  guardian"  In  1696^  the  mode 
of  selecting  such  gnardians  and  the  rules  regulating  their  appoint- 
ment in  disputed  cases  became  extremely  complete  in  courts  of  chan- 
cery prior  to  our  Revised  Statutes  of  1830.  The  chancery  reports  arc 
full  of  adjudications  in  point. 

[3]  It  was  for  this  reason  and  because  of  prior  acts  of  this  state 
to  like  effect,  and  in  order  to  set  at  rest  other  debatable  questions,  that 
the  Revised  Statutes  of  1830  prescribed  that  the  surrogate  should  have 
the  same  power  to  allow  and  appoint  guardians  which  the  chancellors 
of  this  state  possessed.  2  R.  S.  151,  §  6,  now  section  2821,  Code  of 
Civil  Procedure. 

That  the  statute  of  this  state  conferring  power  on  the  surrogate  to 
designate  and  appoint  guardians  of  the  person  and  estate  of  mfants 
meant  precisely  what  it  said  I  have  no  doubt ;  nor  had  that  distin- 
guished surrogate  of  this  county,  Mr.  Rollins.  Derickson  v.  Derickson. 
4  Dem.  Sur.  295.  The  canon  of  equity  in  respect  of  the  designation 
or  selection  and  appointment  of  guardians  was  very  complete  in  the 
year  1830,  when  the  Revised  Statutes  took  effect,  and  it  was  intended 
that  the  surrogate,  in  the  selection  and  appointment  of  guardians, 
should  be  bound  by  that  canon.  It  is  sometimes  the  fashion  to  depre- 
ciate the  jurisdiction  of  the  courts  of  the  surrogates,  without,  I  think, 
taking  proper  note  of  the  fact  that  never  in  the  history  of  the  common 
law  has  another  court  of  probate  been  invested  with  such  an  extensive, 
historic,  and  splendid  jurisdiction.  The  court  of  the  surrogate  is,  in 
the  first  place,  an  original  court  for  all  contentious  probates.  In  con- 
tentious probates  the  Appellate  Division  is,  however,  by.  law  the  ordi- 
nary, and  the  surrogate,  as  his  title  implies,  is  in  reality  only  the  dele- 
gate in  conformity  with  very  old  practice  in  probate  courts.  Matter  of 
Will  of  Irving,  138  N.  Y.  Supp.  784,  App.  Div.  1st  Department,  Deci- 
sions, 1912.  The  surrogate  also  has  jurisdiction  to  settle  and  distribute 
estates  of  the  dead  in  the  manner  formerly  cognizable  only  in  the 
courts  Christian  and  the  Court  of  Chancery  combined.  It  now  may 
sit,  when  duly  invoked,  also  as  an  original  court  of  construction  of 
wills  and  devises,  and  then  its  jurisdiction  is  nearly  as  complete  as 
the  quondam  chancellor's.  In  addition  to  all  this,  it  is  the  chief,  or  one 
of  the  chief,  assessors  of  the  state.  It  also  appoints  guardians  in  the 
same  manner  as  did  the  chancellor.  Those  who  underestimate  such 
an  extended  and  complex  jurisdiction  are  apt  to  have  little  acquaint- 
ance with  the  history  of  jurisdictions  at  common  law.  The  trouble 
in  this  court  is  not  with  the  jurisdiction  of  the  surrogates,  hut  to  be 
equal  to  the  jurisdiction  imposed  and  to  apply  and  exhaust  it  in  con- 
formity with  the  great  body  of  law  governing  it.  This  law  is  as  bind- 
ing on  the  courts  of  appeal  as  on  the  surrogates.  There  is  no  author- 
ity in  any  appellate  court  to  apply  a  different  kind  of  law  excogitated 
out  of  different  sources  of  law.  The  established  law  which  governs 
the  surrogate  must  be  applied  in  every  other  court  of  the  state  when- 
ever the  surrogate's  judgements  and  jurisdiction  are  open  to  review. 
As  matter  of  course,  and  as  lias  always  been  the  case  with  courts  of 
tliis  character,  if  a  surrogate  usurp  jurisdiction,  he  should  be  and  is 
rebuked  and  diecked.  But  the  power  clearly  conferred  on  the  8uno> 
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gate  ought  not  to  be  taken  away  by  mere  implications  of  an  inconsid- 
crate  or  partial  character.  The  interests  of  the  public  are  greatly  de- 
pendent on  the  jurisdiction  in  question,  and  that  is  the  paramount 

consideration. 

The  statute  re^ilating  guardians  reads  that  the  surrogate  has  the 
like  power  and  authority  to  appoint  a  general  guardian  of  the  person 
or  the  property,  or  both,  of  an  infant  which  the  chanceUor  had  when 
his  great  office  was  abolished  in  the  year  1846.  Section  2821,  Code 
Civ.  Proc.  I  take  it  so  plain  a  statement  is  not  open  to  equivocation, 
and  that  the  surrogate  is  to  be  controlled  by  the  equitable  canon  which 
controlled  the  chancellor  under  like  circumstances.  Matter  of  Wag- 
ner. 75  Misc.  Rep.  426,  135  N.  Y.  Supp.  678. 

[4  ]  That  the  surrogate  may  in  a  proper  case  appoint  other  than  the 
parent  the  guardian  of  the  person  or  estate  of  an  infant  is  no  longer 
open  to  contention.  Woerner,  American  Law  of  Guardianship,  90; 
Matter  of  Wagner,  75  Misc.  Rep.  427.  135  N.  Y.  Supp.  678,  and  cases 
there  cited.  While  courts  of  law  liave  no  power  to  take  the  custody  of 
an  infant  away  from  the  father,  it  is  different  with  the  surrogate  under 
the  statute  cited.  Besides,  this  infant  is  not  in  the  father's  custody. 
He  long  since  abandoned  its  custody  to  its  atmt  It  is  already  in  the 
custody  of  the  aunt  by  consent  of  the  fatiier. 

[5]  Having  distinct  reference  to  the  power  of  the  chancellor,  the  sur- 
rogate may  in  any  event,  in  a  proper  case,  appoint  a  guardian  of  the 
person  or  property  of  the  infant  other  than  the  father.  Sections  1341, 
1342,  Story,  £q.  Jurisp.  and  cases  there  cited;  Derickson  v.  Derick- 
son,  4  Dem.  Sur.  295.  While  this  is  true,  the  power  to  appoint  other 
than  a  parent  the  guardian  of  the  person  of  a  child  should  be  very 
sparingly  exercised  (Morehouse  v.  Cook,  Hopk.  Ch.  226;  Lcdwith 
V.  Lcdwith,  1  Dem.  Sur.  154),  and  then  only  on  a  proper  showing  in  the 
best  interests  of  the  child  itself  (Matter  of  Wagner,  75  Misc.  Rep.  426, 
135  N.  Y.  Supp.  678,  and  cases  there  cited).- 

By  the  law  of  this  state,  it  is  the  father,  and  not  the  aunts,  who  has 
the  right  to  determine  the  religious  belief  of  an  infant  under  14  years 
of  age.  Matter  of  McConnon  Infants,  60  Misc.  Rep.  22,  112  N.  Y. 
Supp.  590:  Matter  of  Crickard.  52  Misc.  Rep.  63,  102  N.  Y.  Supp 
440;  Matter  of  Jacquet,  40  Misc.  Rep.  578,  82  N.  Y.  Supp.  986,  citmg 
Matter  of  De  Marcelin,  4  Redf .  Sur.  299,  affirmed  24  Hun,  207.  The 
same  conclusion  is  now  reached  in  England,  even  where  there  is  a 
settled  state  religion.  In  re  Scanlan  Infants,  L.  R.  40  Ch.  Div.  200, 
213;  Eversley's  Law  of  Domestic  Relations  (2d  Ed.)  523.  The  mod- 
ern English  law  even  goes  so  far  as  to  hold  that  the  father  cannot 
alienate  this  right,  and,  even  if  he  contract  by  an  antenuptial  agreement 
to  bring  the  children  of  the  marriage  up  in  the  mother's  teith,  the 
modem  English  law  enables  him  to  revoke  the  consent.  I  am  free  to 
say  that  the  conclusion  of  the  modern  English  courts  on  this  point 
does  not  appeal  to  me.  Of  course,  such  a  rule  could  not  be  the  law  of 
this  state.  It  is  the  ancient  decisions  of  England,  rendered  on  the 
primitive  common  iaw  of  England,  while  in  political  control  of  New 
York,  that  form  an  integral  part  of  our  common  law. 

[I]  Since  our  independence,  decisions  of  English  courts  have  no 
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weight  or  authority  here.  It  is  a  juridical  assumption,  also,  that  we 

are  our  own  sole  interpreters  of  the  ancient  common  law  once  appli- 
cable here.  These  are  tremendous  differences,  and  thus  it  is  that  the 
common  law  of  the  people  of  this  state  and  that  of  the  people  of  mod- 
em England  are  often  very  far  apart  in  principle  and  in  applicatiofi. 
As  the  Romans  looked  upon  themselves,  and  not  modem  Greece,  as 
the  true  successors  of  ancient  Greek  thought,  so  our  courts  are  obliged 
to  assume  that  they,  and  not  the  English  courts,  are  the  true  inter- 
preters of  the  great  principles  of  the  nonstatute  law  once  common  to 
all  English-speaking  peoples,  some  few  dependencies  excepted.  This 
assumption  is  a  necessary  corollary  of  sovereignty. 

The  father  even  yet,  in  contemplation  of  our  common  law,  is  priest 
and  king  in  his  own  household.  1  Bla.  Com.  453.  Even  if  he  is  an 
unworthy  father,  he  is  not  ipso  facto  dethroned,  and  he  retains  a  right 
to  regulate  the  religious  welfare  of  his  own  infant.  Matter  of  Crick- 
ard,  52  Misc.  Rep.  66,  102  N.  Y.  Supp.  440.  I  am,  I  think,  obliged 
by  law  to  defer  to  the  expression  of  the  father's  wish  for  the  religious 
training  of  his  infant  duld. 

As  the  estate  of  the  infant  was  derived  wholly  from  its  mother's 
side,  I  shall  in  this  instance  defer  to  that  very  old  maxim  of  our  com- 
mon law,  "matema  maternis,  patema  paternis,"  as  it  is  still  discernible 
in  the  statutes  regulating  descents  and  successions  ab  intestato  in  this 
state.  I  nominate  and  appoint  the  infant's  maternal  aunt,  this  peti- 
tioner, Florence  R.  Cooper,  the  sole  guardian  of  the  estate  of  the  in- 
fant. The  estate  came  from  the  mother's  side,  and  in  this  instance- 
there  it  should  stay  for  the  present.  I  nominate  and  appoint  the  aunt 
also  a  joint  guardian  of  the  person  of  the  infant,  together  with  Mrs. 
Clara  Stone  Marshall,  of  No.  3120  Broadway,  New  York  City,  a  lady 
in  religion  of  the  Catholic  faith.  This  lady  is  of  my  own  selection. 
So  kindly  and  gentle  a  person  will  be  sure  to  represent  the  father's 
faith  in  a  proper  way  without  detriment  to  the  child's  health.  If  the 
guardians  of  tiie  person  cannot  agree,  and  I  feel  assured  that  two  such 
excellent  women  can  agree  even  in  so  delicate  a  matter,  either  may 
have  liberty  to  apply  to  the  surrogate  from  time  to  time  on  notice  to 
the  other  during  their  joint  guardianship,  and  he  will  then  direct  them^ 
further  in  the  premises. 

Decree  accordingly. 


(78  Misc.  Rep.  318.) 

In  re  HENRY'S  ESTATE. 
(Surrogate's  Court,  Oneida  County.  November,  1912.) 

EXICUTOM  AHD  AOVimBTBATOBS  ({  509*)— AOOOTTimiVa — JVOIOVAL  SRTUI* 

IIENT— DeCRET — ^^ODIFICATIO^ — "OTHER    SUKnciENT  CaUSE." 

Where  a  decree  settling  an  estate  declared  that  voacliers  bad  beeifr 
filed  showing  payment  of  all  debts  by  tbe  belr,  and  It  was  ordered  that 
Ler  bond  to  pay  the  debts  fo  lucvcnt  the  sale  of  renl  property  be  can- 
celed, and  tbe  sureties  Ulscbarged,  sub)>equeut  proof  tbat  one  of  tbe 
debts  apkinst  the  estate  bad  not  been  paid  or  considered  In  the  settle- 
ment was  "other  sufBdent  eause*'  for  modlflcation  of  the  decree,  under 
Code  Civ.  Proa  S  2481,  subd.  6.  authorizing  tbe  surrogate  to  modlfjr  or 
yftcftte  a  former  deeree  for  fraud,  newly  dlseovered  evidence;  derleak 
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error,  or  otlwr  vnfflclent  cftnae,  wbeUier  the  omteton  was  intentional  or 

otherwise. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  C^t 
Dig.  If  2190-2210,  2283,  2284;  Dee  Die  1  Q00.« 
V0T  otber  deflnltlona,  aee  Words  and  Phrases,  vol.  6^  pw  SIQL] 

Judicial  settlement  of  the  estate  of  James  Henry,  deceased.  Ap- 
pHcation  for  an  order  modifying  a  decree  discharging  the  heir  and  her 

sureties  from  liability  on  her  bond  to  pay  debts.  Granted. 

James  T.  Cross,  of  Rome,  for  petitioner  Rome  Daily  Sentinel  Co. 
M.  H.  Powers,  of  Rome,  for  Ida  McCale. 

SEXTON,  S.  Maud  Henry,  the  administratrix  of  this  estate,  on 
October  27,  1911,  petitioned  this  court  for  leave  to  sell  real  estate  for 
the  payment  of  debts  and  funeral  expenses  of  the  deceased,  which 
proceedinj^s  were  abated  by  the  giving  of  a  bond  by  Ida  McCale,  an 
heir  at  law,  which  provided  for  the  payment  of  all  the  debts,  legacies, 
and  expenses  of  administration,  which  bond  was  filed  December  19, 
1911;  On  February  19,  1912,  the  administratrix  duly  filed  her  ac- 
count and  took  proceedings  resulting  in  a  decree  of  judicial  settlement 
filed  March  23,  1912,  which  provided: 

"That  said  Ida  McCale  within  10  days  from  the  service  upon  her  of  a 
certitied  copy  of  this  decree,  with  notice  of  entry  tliercof.  pay  to  the  fol- 
lowing named  persons  the  several  amounts  hereinafter  stated  which  are 
hereby  allowed!  and  fixed  as  legal  claims  against  the  estate  of  said  James 
Henry  as  set  forth  iu  the  account  of  said  administratrix  filed  herein." 

Among  the  claims  referred  to  is  the  following: 
••Rome  Dally  Sentinel  Co.,  |13.25." 

Said  decree  also  contained  this  provision: 

"It  Is  farther  ordered,  adjudged,  and  decreed  that,  upon  filing  with  ths 
eorrogate  of  Ooelda  county  ▼ouehera  showing  the  payment  of  said  amonnts 
to  till'  persons  hcroinl  «'fnrc  stated,  then  and  in  that  event  the  l  end  given 
by  the  said  Ida  McCale  for  the  payment  of  the  d^ts,  legacies,  and  expenses 
of  administration  shall  be  noli  and  Told  and  the  snietles  therson  dlsidiaic- 
ed  from  any  and  all  further  liability  tbacapon." 

Tht  bond  referred  to  in  the  foregoing  paragraph  of  said  decree 
contained  this  provision: 

"The  condition  of  this  obligation  is  such  that  if  the  above-named  Ida 
McCale,  htiir  at  law  of  James  Henry,  deceased,  will  pay  all  of  the  debts, 
legacies,  and  expenses  of  administration  so  far  as  the  goods,  chattds,  and 

<Tcdits  of  the  said  James  Henry,  deceased,  are  insufficient  therefor  within 
such  time  as  the  surrogate  may  direct  and  obey  all  lawful  directions  of 
the  said  surrogate  touching  said  matters  whenever  required  so  to  do  1^  the 

said  surrogate  or  hy  niiy  court  of  competent  Jurisdiction,  then  this  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and  eflfect  and  virtue." 

Said  decree  of  judicial  settlement  also  contained  the  closing  para- 
graph : 

And  it  appearing  that  said  above-named  vouchers  are  herewith  filed,  and 
said  iixlchtedness  has  been  paid  and  discharged  by  said  Ida  McCale,  It  is 
ordered  that  the  bond  given  by  the  said  Ida  McCale  is  hereby  discharged 
and  canceled  and  the  liability  of  the  sureties  thereon  canceled  and  dia- 
cfaaifsd." 
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On  May  11, 1912,  the  Rome  J>aily  Sentinel  Company,  a  claimant  in 
the  amount  of  $13^5,  as  aforesaid,  petitioned  this  court  for  an  order 
modifying  said  decree  by  striking  therefrom  the  said  closing  para- 
graph, on  the  ground  that  said  claim  had  not  then  been  paid,  although 
dul}-  demanded,  as  required  by  the  provisions  of  said  decree  of  judi- 
cial settlement. 

A  hearing  was  had  and  evidence  taken  which  showed  that  the  claim- 
ant, Rome  Daily  Sentinel  Company,  had  not  been  represented  by  at- 
torney prior  to  the  time  of  its  application  for  modification  of  said 

decree,  and  that  no  person,  so  far  as  the  record  discloses,  was  aii- 
tliori/.cd  to  receive  said  $13.25  for  said  company.  On  the  hearing  no 
claim  was  made  by  said  Ida  McCale  through  her  attorney  that  said 
claim  had  been  paid  directly  to  said  Rome  Daily  Sentinel  Company. 
It  was  urged  by  her,  however,  that  it  had  been  included  in  a  settlement 
made  between  her  and  the  administratrix  of  the  estate,  Maud  Henry, 
the  latter  of  whom  was  represented  by  attorney  James  T.  Cro?;^. 

Upon  the  evidence  before  me,  1  hold  and  decide  that  the  claim 
of  $13.25  in  favor  of  the  Rome  Daily  Sentinel  Company  was  not 
paid  to  said  attorney  James  T.  Cross,  and  at  the  time  of  the  settle- 
ment between  him  as  attorney  for  said  Maud  Henry  and  Mr.  M.  H. 
Powers  as  attorney  for  said  Ida  McCale  the  Rome  Daily  Sentinel 
Company  was  not  represented,  and  that  its  bill  was  not  included  in 
said  settlement,  nor  was  it  intended  to  be  included,  nor -was  it  men- 
tioned at  all  in  said  settlement,  nor  has  any  voucher,  signed  by  Rome 
Daily  Sentinel  Company,  nor  any  one  in  its  behalf,  been  filed  in  this 
court,  as  required  by  the  provisions  of  said  decree,  showing  that  its 
claim  has  been  paid.  It  therefore  follows  as  a  matter  of  fact  that  the 
last  provision  of  said  decree  which  it  is  sought  to  have  stricken  out 
was  not  true  at  the  time  that  it  was  made  a  part  of  said  decree. 

Section  2481,  subd.  6,  of  the  Code  of  Civil  Procedure,  confers  ju- 
risdiction upon  the  surrogate  "lo  open,  vacate,  modify,  or  set  aside, 
or  to  enter,  as  of  a  former  time,  a  decree  or  order  of  his  court ;  or 
to  grant  a  new  trial  or  a  new  hearing  for  fraud,  newly  discovered  evi- 
dence, clerical  error,  or  other  sufficient  cause."  It  is  not  contended 
that  any  fraud  has  been  perpetrated,  nor  that  any  new  evidence  has 
been  discovered,  nor  that  a  clerical  error  was  made,  so  that,  if  the 
relief  asked  for  is  granted,  it  must  be  under  the  clause — "or  other  suf- 
ficient cause."  "Other  sufficient  cause"  has  been  construed  to  mean  a 
cause  kindred  to  those  specified  in  the  section.  An  untrue  statement 
in  a  decree,  whether  intentional  or  not,  if  it  works  an  injury,  is  kin^ 
drcd  to  a  fraud,  and.  as  I  view  it.  justifies  a  modification  of  a  decree 
containing  it.  It  is  true  that  the  decree  has  this  indorsement :  "T).  K. 
James  T.  Cross,  Atty.  for  Admrtx."  The  Rome  Daily  Sentinel  Com- 
pany, however,  not  having  been  represented  by  Mr.  Cross,  is  not 
bound  by  his  approval  of  the  decree. 

An  order  may  therefore  be  entered  modifying  said  decree  by  strik- 
ing therefrom  the  said  last  provision  thereof,  and.  as  SO  modified,  it 
may  stand  as  the  decree  of  judicial  settlement  herein. 

Decreed  accordingly. 
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(79  Misc.  Rep.  74.) 

In  re  KUTTEB'S  BSTATD. 
(Surrogates^  Ckrarti  Nevr  York  Oounty.  JaniuuT,  1918.) 

1.  Makriage  (§  54*) — ItEMABBiAOK  WHILE  Otitek  Spousk  Living — Vatidity. 

Under  Domestic  Relations  Law  (ConsoL  I^ws  1909,  c  14)  f  6,  a  second 
marriage  in  New  York  In  good  faith  of  a  person  wbose  siiotne  Itas  been 
absont  for  five  sucoossive  years  wiUiout  beiii^'  known  to  be  living  sul>- 
sistij  until  death  or  au  adjudication  avoiding  it,  though  Uie  disappearing 
spouse  reappear;  and  tbe  validity  of  fluch  second  marriage  cannot  be 
questioned  collaterally. 

TEd.  Note.— For  other  cases,  see  Marriage,  Gent  Dig.  tt  9^103,  106, 
106,  109;  Dec.  Dig.  i  54.»J 

2.  Mabbiagk  (S  54*)— Remarkiaok  Whils  OnflSB  BPovtm  Lnrnro. 

At  common  law,  the  remarriage  of  a  person  having  a  huslmiid  or  wife 
actually  living,  although  unheard  of  for  years  and  believed  to  be  dead, 
was  void  from  the  beginning. 

[Ed.  Note.— For  other  cases,  see  Marriage,  Oeiit  Dig.  fi  96-108.  106, 
IOC.  109;  Dec.  Dig.  $  54.*] 

3.  Mabuiaoe  (i  3*)— REMABBiAon  Whilb  Otii&b  Spousb  Living — What  Law 

Governs. 

On  an  application  to  revoke  letters  of  administration  granted  to  intes- 
tate's widow,  b*H*anse  her  marriage  to  intestate  which  occurred  In  New 
Jersey  was  invalid,  the  validity  of  the  marriage  must  be  determined  by 
tbe  law  eC  New  Jtnej. 

(Ed.  Note.— For  other  cases,  see  Marriage,  Cent  Dig.  ff  8,  23;  Dec. 
Dig.  f  .S."] 

4.  Evidence  80*)« — Laws  of  ANOiiitr.  State — Presumptiow. 

Where,  In  sndl  case,  there  was  no  proof  of  any  New  .Jersey  statute 
altering  the  common-law  rule  that  remarriage  of  one  havins;  a  husband 
or  wife  actually  living  is  in  all  cases  void  from  the  beginning,  the  pre- 
sumption was  that  such  rule  was  in  force  in  New  Jersey ;  and  hence  tbe 
marriage  must  be  held  Invalid  and  the  letters  revoked. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §  101 ;  Dec.  Dig. 

|8a»j 

Application  to  revoke  letters  of  administration  on  the  estate  of 
Howard  Kutter,  deceased,  issued  to  his  widow.    Letters  revoked. 

Pioward  S.  Kinney,  of  New  York  City  (James  B.  Fox,  of  counsel), 
for  applicant 
John  F.  Valieant,  of  New  York  City,  opposed. 

FOWLER.  S.  This  is  an  application  under  subdivision  4,  §  2685. 
Code  of  Civil  Procedure,  to  revoke  letters  of  administration  oi)tainc(l 
by  an  alleged  false  suggestion.  The  administratrix  received  the  let- 
ters of  administration  as  widow  of  Howard  Ktitter,  deceased.  She 
alleged  and  now  insists  that  she  is  such  widow.  This  is  denied  by 
the  mother  of  the  deceased,  who  petitions  to  revoke  the  letters.  The 
issues  of  fact  came  on  for  hearins^  before  me.  It  was  then  established 
that  the  administratrix  was  married  to  one  Horlon  in  May,  1900.  in 
or  about  the  year  1901  Horton  disappeared,  and  was  not  known  to  ad- 
ministratrix to  be  living  in  November,  190S.  In  1905  the  administra- 
trix entertained  the  idea  of  divorcing  Mr.  Horton,  but  could  not  find 
him.  Not  hearing  from  Horton  in  more  than  seven  years,  the  admin- 
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istratrix  married  the  deceased  Mr.  Kutter  in  November,  1908,  in  the 
state  of  New  Jersey.  At  that  time  the  precise  domicile  of  tlic  deceased 
and  the  administratrix  is  not  very  clear,  but  the  evidence  points  to 
New  Jersey.  In  May,  1910.  Mr.  Horton  reappeared  at  the  home  of 
Mrs.  Kutter  in  the  city  of  New  York,  and  Mr.  Kutter  then  saw  him, 
and  sent  him  away  with  the  statement  to  Horton,  in  effect,  that  the 
administratrix  was  now  Mrs.  Kutter.  Mr.  Horton  seems  to  have 
acquiesced  in  this  statement  so  far  as  to  disappear  again  without  con- 
tradiction. The  only  question  before  me  is  the  effect  of  her  marriage 
to  deceased  on  the  title  of  the  administratrix  to  the  letters  of  admin- 
istration. Is  she  or  is  she  not  the  widow  of  the  deceased  Mr.  Kutter, 
SO  as  to  entitle  her  to  letters  of  administration? 

[  1  ]  Had  the  marriage  of  administratrix  to  the  deceased  taken  place 
in  the  state  of  New  York,  the  question  here  would  be  very  different. 
Under  the  law  of  this  state  the  remarriage  of  a  person  whose  husband 
or  wife  has  absented  himself  or  herself  for  five  successive  years  then 
last  past  without  being  known  to  such  person  to  be  livmg  during  that 
time  is  not  void,  but  voidable  (2  R.  S.  p.  139,  §  6;  section  6,  Domestic 
Relations  Law,  c.  19,  Laws  of  1909  [Consol.  Laws  1909,  c.  14],  for- 
merly section  3,  c.  272;  Laws  of  1896),  and  such  a  second  marriage  sub- 
sists until  death  or  an  adjudication  avoiding  it,  and  this  is  so  even  if 
it  transpires  that  the  disappearing  spouse  of  the  prior  marriage  reap- 
pear. (Stokes  V.  Stokes,  198  N.  Y.  301,  305,  91  N.  E.  793),  unless 
there  is  bad  faith  apparent  in  the  new  marriage  (Gall  v.  Gall,  114 
N.  Y.  109,  21  N.  E.  106;  Jones  v.  ZoUer,  29  Hun,  551).  In  the 
absence  of  had  faith,  the  validity  of  such  a  second  marriage  cannot 
be  questioned  collaterally  (Cropsey  v.  McKinney,  30  Barb.  48;  Mat- 
ter of  McKinlev,  66  Misc.  Rep.  126,  122  N.  Y.  Supp.  807;  Taylor 
V.  Taylor,  25  Misc.  Rep.  566.  55  N.  Y.  Supp.  1052 ;  Griftin  v.  Banks, 
24  How.  Prac.  213,  reversed  on  other  grounds  37  N.  Y.  621),  and  after 
the  death  of  the  disappearing  spouse  of  the  former  marriage  it  would 
seem  not  at  all  (Combs  v.  Combs,  17  Abb.  N.  C.  265 ;  Stokes  v.  Stokes, 
198  N.  Y.  301,  304,  91  N.  E.  793).  But  this  condition  of  the  matri- 
monial law  is  the  effect  of  the  statutes  of  this  state. 

[2]  At  common  law  the  remarriage  of  one  having  a  husband  or 
wife  actually  living,  although  unheard  of  for  years  and  believed  to 
be  dead,  was  void  ab  initio  (Fenton  v.  Reed,  4  Tohns.  52,  53,  4  Am. 
Dec.  244;  Williamson  v.  Parisien,  1  Johns.  Ch.  389,  393;  Price  v. 
Price,  124  N.  Y.  589,  596,  27  N.  £.  383,  12  L.  R.  A.  359),  as  the 
old  statutes  relieving  him  or  her  from  the  penalties  for  bigamy  did 
not  validate  the  subsequent  marriage  contract,  even  if  contracted  un- 
der an  honest  mistake  of  fact  (Finton  v.  Reed,  supra;  Price  v.  Price* 
supra;  Schoulcr,  Domestic  Relations,  §  21). 

[3J  But  the  marriage  of  the  admnustratrix  to  the  intestate  Kutter 
did  not  take  place  in  Sis  state.  It  took  place  in  New  Jersey.  Its  va- 
lidity is  to  be  determined  there  by  the  law  of  the  state  of  New  Jersey. 
Van  Voorhis  v.  Brintnall,  86  N.  Y.  18,  40  Am.  Rep.  505.  In  this 
respect  locus  regit  actum,  and,  if  valid  in  New  Jersey,  the  marriage 
is  valid  everywhere.  S^ory,  Conflict  of  Laws,  §§  85,  89,  103 ;  Wheat- 
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pn.  141;  Hynes  v.  Hynes,  91  N.  Y.  451,  457,  43  Am.  Rep.  677.  If 
not  valid  there,  it  is  not  valid  here. 

[4]  Now,  the  common  law  is  presumed  to  be  in  force  in  New  Jer- 
sey, and  the  statutes  of  this  state  have,  of  course,  no  extraterritorial 
effect  there.  No  proof  has  been  made  before  me  of  any  statute  of 
New  Jersey  altering  the  common  law,  and  the  surrogate  cannot  take 
judicial  notice  of  the  statutes  of  New  Jersey.  The  presumption  is 
that  the  common  law  prevails  in  New  Jersey,  when  no  statute  altering 
it  is  proved  as  a  fact  Vanderpoel  v.  Gorman,  140  N.  Y.  563,  568, 
35  N.  E.  932,  24  L.  R.  A.  548,  37  Am.  St.  Rep.  601 ;  First  Nat.  Bank. 
V.  Nat.  Broadway  Bank,  156  N.  Y.  459,  472,  51  N.  E.  398,  42  L.  R. 
A.  139;  Robb  v.  Washin^on  &  Jefferson  College,  185  N.  Y.  485, 
496,  78  N.  E.  359 ;  Monroe  v.  Douglass,  5  N.  Y.  447 ;  Electro  Co.  v. 
Amer.  H.  Co.,  130  App.  Div.  561,  115  N.  Y.  Supp.  34. 

At  common  law  the  marriage  of  the  administratrix  to  Kutter  was 
absolutely  void,  if  she  then  had  a  husband  living.  The  proofs  show 
that  she  then  had  a  husband  living.  This  being  so,  there  is  no  es- 
cape from  the  conclusion  that  the  present  administratrix  of  intestate 
is  not  and  was  not  the  widow  of  the  intestate  Kutter  at  the  time  she 
applied  for  letters  of  administration  upon  his  estate.  The  suggestion 
by  which  the  administratrix  obtained  such  letters  was  therefore  false 
when  made.   Kerr  v.  Kerr,  41  N»  Y.  272. 

This  being  so,  the  letters  in  question  must  be  revoked.  Decree  ac- 
cordingly. 


In  re  NEW  YORK  LIFE  INS.  ft  TRUST  CO. 
(Surrogate's  Court,  New  York  Couuty.   January  15.  1913.) 

1.  Tbusts  (I  288*)— Aooommzio  BT  Tbubibb— ScoFB  Of  Bubbooatb's  Juan- 

DICTION. 

While  the  surrogate  cannot  decide  abstract  questlona.  he  may  on  an 
accounting  by  the  trustee  under  a  will  for  testator's  daughter,  a  domiciled 
Italian  by  marriage,  and  the  remaindermen,  decide  a  motion  by  one  re- 
spondent soivlTlDg  bnsband  of  tbe  daughter  to  overrule  a  defense  set  forth 
in  the  answer  of  an  adverse  respondent  as  insulDelent  In  law,  In  that  tlie 
constructiou  of  the  daughter's  will,  made  In  New  York  as  an  execution 
of  a  power  given  by  testator,  was  to  be  determined  by  the  laws  of  the 
state  of  New  York,  and  not  by  the  laws  of  Italy. 

[Ed.  Nota— For  other  cases,  see  Trusts*  Cent  Dig.  i  417;  Dec  Dig. 
I  298.*] 

2.  CouBTS  (S  202*) — Pbobate  Jubxsdiction — PLEA.OINO  IN  Subbooate'b  Coubt 

*-DS)ffUBBUI^ADlIiaSXONS. 

Although  there  Is  no  such  thing  as  a  demurrer  In  the  Surrogate's  Court, 
a  motion  by  a  respondent  in  an  accounting  to  overrule  a  defense  set  up 
In  an  answer  of  an  advene  respondent  as  insafficlent  In  law  neeeesarlly 
Involved  the  admission  of  all  the  allegations  of  the  petition  so  far  as  they 
are  not  denied  by  tlie  answer,  and  also  the  admission  of  all  of  the  allega- 
tions contained  In  each  answer. 

{Bd.  No«e^-Vor  other  cases,  see  OoHirts,  Cent  Die  f|  480-486;  Dee. 

Dig.  §  202  •] 
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8.  Povns  (f  36*) — KxKrxTTioN — Refeuence  to  Tower. 

A  will  of  the  duuee  of  a  power  of  appolDtment  maklog  no  reference  to 
fbe  power  would  not  at  common  law  be  an  eierelse  of  the  powtf. 

[Kd.  Note.— For  other  caaes,  see  Powers,  Cent  Dig.  U  187-140,  155; 

Dec.  Dig.  $  36.*] 

4.  Wills  ff  4'^(">*) — CoNSTRrcTiorr — What  TvAW  Governs. 

It  is  a  general  principle,  both  of  international  and  municipal  law,  that 
will.^  of  i>ersonaltgr  are  to  be  construed  and  effect  given  them  by  the  law 

of  the  domicile. 

[Ed.  Note.— For  othw  cases,  see  Wills,  Cent  Dig.  U  947-^;  Dec.  Dig. 

§  4^0.*] 

5.  rowER.s  (§  36*) — Execution — What  Law  Governs. 

Where  n  power  is  a  purely  beneficial  poww  or  assets  of  the  donee,  the 
lex  loci  (Iciinifilil  of  the  donee  may  govern  the  construction  of  tbe  testa* 
mentary  execution  and  distribution  under  the  will. 

[Ed.  Note.— For  otber  cases,  see  Powers,  Cent  Dig.  §§  137-140,  155 ; 
Dec.  Dig.  f  86.*] 

6L  Powkks  (§  2o») — CoNSTBXJcnoN — In'tkrkst  of  Donee. 

'l  lie  I'onoflciary  under  a  testamentary  trust,  giving  her  the  Income  of 
persouui  property  for  life,  and  with  a  power  uiwn  her  death  to  appoint 
the  principal  to  ber  Issue  surviving  tbe  donor,  and,  if  there  was  no  sur- 
viving issue,  to  make  a  testamentary  appointment  as  to  one-half  of  it  in 
default  of  which  it  should  go  to  the  donor's  next  of  kin,  was  merely  the 
Instrument  through  which  the  donor's  will  was  effected,  and  bad  no  estate 
in  the  propiTty  afTectod  by  his  will. 

LEd.  Note. — ^l^^or  other  cases,  see  Powers,  Cent  Dig.  If  71-75;  Dec 
Dig.  f  25.*] 

7.  Powers  (5  1*) — Personalty — CowsTRrcTioN. 

Technical  powers  in  connection  witli  i>ersonal  property  are  authorities 
to  do  an  act  in  relation  to  such  proi>erty,  or  to  create  and  revoke  interests 
therein  or  charges  thereon  which  the  owner  granting  the  power  might 
himself  lawtolly  perform. 

[Ed.  Note.— For  otber  cases,  see  Powers,  Cent  Dig;  1 1 ;  Dee;  Dig.  |  L*] 

8.  Powers  ({  25*>— Ihtbbest  or  Donbi— 'Bbnbpzcial  Powbb"— "Powxb  in 

Tbust." 

A  power  to  appoint  to  others  than  tbe  donee  of  tbe  poww  ts  a  "power 
in  trust"  and  not  a  "beuefldal  power.**  It  is  a  mandate  rather  than  the 

property  of  the  donee. 

[Ed.  Note. — For  other  cases,  see  Powers,  Cent.  Dig.  71-75;  Dec.  Dig. 
i  2fi.* 

For  other  definitions,  see  Words  and  Phrases,  toL  !•  pp^  748-740;  vol. 

e,  p.  54S0.] 

9.  Powers  (S  36*) — What  Law  Governs — Doxioile  op  Donor. 

In  respect  of  powers  of  testamentary  appointment  over  setded  property 

In  England  or  America,  the  law  of  the  domicile  of  the  donor  of  the  power, 
and  not  that  of  the  donee,  determines,  in  most  cases,  whether  there  is 
sulflcient  testamentary  execution  of  tbe  doners  power  of  appointment 

[Ed.  Note.— For  other  cases,  see  Powers,  Cent  Dig.  H  1S7-149,  lISS; 
Dec.  Dig.  I  36.*] 

10t>  Domicile  (§  5*) — Domicile  by  Operation  of  Law — Mabrtaoe. 

The  marriage  of  a  New  York  lady  to  a  subject  of  Italy,  there  domiciled, 
made  Italy  hw  domicile. 

lEd.  Nute.^For  other  cases,  see  Domicile,  Cent  Dig;  H  21^86;  Dec 
Dig.  i  5.*] 
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11.  PowEBs  (5  3G*) — Execution — What  Law  Govxbns — Statutes. 

A  lady  (lomlelled  In  Italy  lHH*ause  of  her  marriage  to  an  Italian  subject 
domiciled  there,  having  a  power  of  appointment  under  the  will  of  her 
tetber.  which  was  executed  and  probated  in  New  Yoric  as  to  p^sonal 
proi>erty  in  tlie  hands  of  trustees  domiciled  in  New  York,  while  herself 
In  New  York,  executed  her  will  t?iving  all  her  real  and  personal  proi)€rty 
to  h«r  husband,  which  will  was  proved  in  Italy  and  also  by  ancillary  pro- 
cee<lliiirs  in  New  York.  lfrj<!  that,  the  factum  of  the  will  ha%'lnR  been 
adjudicated,  the  execution  of  the  power  of  appointmeut  was  to  be  cou- 
stroed  aooordlnc  to  tlie  law  of  Mow  York. 

[Ed.  Note.— For  otbor  coseo,  BOO  Powera,  Gout  Dig.  H  187-149,  166; 
Dec  Dig.  i  30.*] 

12.  Powers  (5  36*) — Execution — Reterence  to  Power — Statutf.s. 

Under  Personal  Property  Law  (Consol.  Laws  1909.  c.  41)  {  18,  which 
dlBpenses  with  tbo  oecesslty  of  a  apectal  reference  to  personal  property 
embraced  in  a  power  to  bcnineath.  unless  the  intent  that  the  will  of  the 
donee  shall  not  operate  as  an  exercise  of  the  power  expressly  or  Impliedly 
appears,  a  will  which  gaye  all  testatrix's  real  and  personal  property  to 
her  husband,  without  making  any  reference  to  her  power  of  apijoliitment, 
iwder  her  father's  will,  of  personal  property  in  the  hands  of  trustees  in 
New  York,  operated  as  an  exerdse  of  the  powor. 

[Ed.  Note.— For  other  cases,  see  Powers,  Ctfot  Dig.  If  137-149,  165; 
Dec.  Dig.  i  3&«] 

13.  Wills  (|  ^6^— Tbstaibiitabt  DnFoemoii— Whit  Law  Gotbens— Stat* 

UTES. 

Decedent  Estate  I^w  (Consol.  Laws  1909.  c.  13)  |  47.  which  de- 
clares that,  in  the  absence  of  special  statutory  provision,  the  effect  of 
the  testamentary  disp<i8ition  of  the  r>ersoual  property  situated  in  the  state, 
and  the  disposition  of  it  where  not  disposed  by  will,  are  re^ilated  by  the 
law  of  the  state  or  country  of  which  decedent  at  the  time  of  his  death 
was  a  resident,  as  well  as  Code  Civ.  Proc.  I  2G94,  from  wliich  it  was  taken, 
are  only  declaratory  of  the  prior  law,  and  the  law  of  the  state  as  to 
the  validity  and  effect  of  testamentary  di.*jposition  as  depending  upon  the 
rules  of  private  international  law  stand  as  if  neither  section  47  nor  sec- 
tion 2G94  had  been  enacted. 

[Ed.  Note.— For  other  easee,  see  Wills,  Gent  Dig.  H  947-960;  Dee.  Dig. 
1430.*] 

Accounting  of  the  New  York  Life  Insurance  &  Trust  Company  as 
executor  of  Edwin  C.  Philbrick,  deceased,  for  the  proceedings  of  said 
.  Philbridc  as  substituted  trustee  under  the  will  of  Adolph  Hallgarten, 
for  the  benefit  of  Alice  Franchetti.   Motion  by  respondent  (Baron) 

Leopold  Franchetti  to  overnilo  \hc  second  defense  in  the  answer  of 
the  adverse  respondent,  Eleanor  von  Koppenfels.   Motion  granted. 

Motion  by  respondent  (Haroii>  I.eoi>o]d  Franchetti  to  overrule  and  dl<j- 
miss  (or  suppress)  the  second  and  .separate  or  second  defense  (or  position) 
set  forth  in  the  answer  of  respondent  Kleanor  von  Koppenfels  as  InsulUclent 
in  law,  and  on  the  further  jrround  that  the  validity,  effect,  and  constrnction 
of  the  will  of  (the  Baroness)  Alice  Franehetti  as  an  exetutiou  of  the  power 
created  under  the  will  of  her  father,  the  late  Mr.  Adolph  Hallgarten,  are 
to  be  determined  l)y  the  laws  of  the  state  of  New  York  and  not  by  the  laws 
of  Italy:  it  sullicientiy  appearing  that  the  donee  of  the  power,  the  Bar- 
oness Alice  Franchetti,  was  doinicile<l  in  Italy,  beins  nianied  to  an  ItaUaa 
subject,  domiciled  in  the  kingdom  of  Italy  at  the  time  her  will,  in  exeoo- 
tiou  of  the  power  conferred  on  her  by  her  father,  was  executed- 
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Duer,  Strong  &  Whitehead,  of  New  York  City,  for  New  York  Life 
Ins.  &  Trust  Co. 

Gregory,  Stewart  &  Wrenn  (Allen  S.  Wrenn,  of  New  York  City, 
and  Douglas  B.  Stewart,  of  counsel),,  for  respondent  Eleanor  von 

Koppenfels. 

Steinhardt  &  Goldman,  of  New  York  City  (Benjamin  N.  Cardozo, 
of  New  York  City,  of  counsel),  for  respondents  Leopold  Francfaetti 
and  Paul  'M.  Warburg,  as  ancillary  executor,  etc. 

FOWLER,  S.  This  is  a  very  interesting  matter,  and  extremely  well 
argued  by  counsel.  I  had  some  doubt  at  the  outset,  and  so  stated  in 
a  memorandum,  whether  the  cause  was  in  a  position  for  adjudication 
without  the  appointinent  of  a  new  trustee,  hut  all  the  learned  counsel 
insisted  that  it  is  so.  They  ought  hereafter  to  abide  by  that  position, 
if  there  should  be  any  further  doubt,  as  it  was  they  who  invoked  the 
jurisdiction  of  the  surrogate  and  quieted  his  scruples  about  proceed- 
ing as  the  matter  stood.  They  all  likewise  now  insist  on  the  regularity 
of  the  practice  employed  to  present  the  following  question: 

"Was  the  will,  executed  in  the  state  of  New  York  by  Alice  Franchettl, 
then  married  to  a  sabject  of  the  Iving  of  Italy,  and  with  her  hu^and  domi- 
ciled in  Rome,  a  good  and  sufiioient  execution  of  a  certain  power  of  ap- 
|H>iutment.  conferred  on  the  suld  Alice  Franchetti  by  the  will  of  her  fa- 
ther, the  late  Adolph  Hallgarten,  who  in  his  lifetime  was  a  domiciled  citi- 
zen of  the  state  of  Mew  York,  and  whose  will  was  made  and  pro?ed  bete?" 

If  the  question  put  is  to  be  determined  by  the  law  of  the  state  of 
New  York,  unaffected  by  the  law  of  the  kingdom  of  Italy,  the  pro- 
movents  will  prevail  and  extended  and  costly  proceedings  to  prove 
the  law  of  Italy  will  then  be  avoided  as  unnecessary,  and  consequently 
the  progress  of  this  cause  will  be  expedited  and  ameliorated.  The 
surrogate  is  always  pleased  to  acquiesce  in  any  request  of  this  kind 
]>y  counsel  if,  as  here,  it  is  thought  to  be  in  furtherance  of  the  in- 
terests of  litii^ants  in  this  court. 

[1]  The  surrogate  is  not,  however,  empowered  to  decide  questions 
in  abstracto.  The  question  to  be  adjudicated  is  sub  judice  by  reason 
of  a  motion  to  suppress  or  overrule  an  answer,  setting  up  in  substance 
that  the  donee  of  a  power  created  by  the  will  of  her  father,  Mr.  Hall-  . 
garten,  was  domiciled  in  Italy,  the  wife  of  an  Italian  subject,  domiciled 
there,  at  the  time  she  made  in  New  York  the  last  will  and  testament 
purporting  to  be  an  execution  of  the  power  of  appointment  conferred 
on  her.  They  therefore  invoke  the  principle  of  domicile,  and  insist 
that  the  law  of  Italy  governs  the  execution  of  such  power,  and  not  the 
law  of  this  state,  although  Mr.  Hallgarten,  the  grantor  of  the  power 
of  appointment  over  trust  property  held  here,  was  a  citizen  of  this 
state  and  here  domiciled  at  the  time  he  made  the  will  granting  the 
power  in  question  to  his  daughter,  now  the  Baroness  Alice  Franchetti. 
Mr.  Hallgarten's  will  was  originally  probated  in  this  county.  The  will 
of  Mme.  Franchetti,  the  donee  of  the  power  in  question,  though  made 
here,  was  proved  at  Rome,  Italy,  but  thereafter  ancillary  proceeding 
thereon  were  had  in  this  county,  and  the  will  dofy  authenticated  is 
J10W  recorded  in  this  jurisdiction. 
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[2]  Although  there  is  no  such  thing  as  a  demurrer  in  fhis  court, 

the  motion  now  here  for  determination  necessarily  involves  the  ad- 
mission of  all  the  allegations  of  the  original  petition  as  amended  so 
far  as  they  are  not  denied  by  the  answer  of  Madame  von  Koppcnfels 
as  amended,  and  also  the  .admission  of  all  of  the  allegations  contained 
in  such  answer  as  amended.  The  regularity  of  the  present  motion  is 
supported  in  principle  by  the  decision  in  Ampersand  Hotel  Co.  v. 
Home  Insurance  Co.,  198  N,  Y.  495,  91  N.  E.  1099,  28  L.  R.  A.  (N. 
S.)  218,  19  Ann.  Cas.  839. 

As  the  question  to  be  adjudicated  is  novel  in  this  state,  and  one  of 
extreme  importance  and  some  nicety,  it  may  be  well  to  state  with  pre- 
cision the  facts  which  are,  as  just  indicated,  to  be  assumed  by  the  sur- 
rogate in  his  disposition  of  the  only  question  now  here  at  the  present 
time  for  determination.  This  question  arises  in  the  course  of  an  ac- 
counting of  the  New  York  Life  Insurance  &  Trust  Company,  execu- 
tor of  Edwin  C.  Philbrick,  for  the  proceedings  of  said  Philbrick  as  sub- 
stituted trustee  of  the  trusts  created  by  the  last  will  and  testament  of 
Adolph  Hallgartcn  for  the  benefit  of  Alice  Franchetti  and  remainder- 
men. Mr.  Adolph  Hallgartcn,  a  citizen  of  the  state  of  New  York, 
domiciled  in  the  dty  of  New  York,  at  the  time  of  his  death,  died  on 
February  13,  1885,  leaving  a  will  executed  March  11,  1882,  which  was 
admitted  to  probate  by  the  Surrogate's  Court,  New  York  county,  May 
19,  1885.  In  and  by  said  will  Mr,  Hallgartcn  created  a  trust  for  the 
benefit  of  his  daughter  Alice,  the  income  to  go  to  her  for  life — 

'  and  upon  her  death  then  to  pay  and  transfer  the  Inst  mentioned  share  to 
the  iasue,  if  any,  of  such  daugbter  surviving  me,  and  if  she  shall  leave  no 
issue  her  surviving,  thou  to  pay  and  transfer  one-half  of  the  iiriix  ipal  of 
said  last  mentioned  share  to  such  person  or  pc^rsons  as  such  (l;iiii,'hter  shall 
by  her  last  will  or  api>ointraent  duly  executed  direct,  limit  or  appoint  and 
to  pay  and  transfer  the  rentaining  half  of  the  last  mentioned  share,  and 
in  default  of  sueh  will  or  appointment,  then  the  whole  of  said  last  men- 
tioned share  to  my  next  of  kin  under  the  laws  of  the  State  of  New  Toilc, 
as  If  I  had  died  intestate." 

The  said  testator's  daughter  Alice  married  Baron  Leopold  Fran- 
chetti, a  subject  of  the  kingdom  of  Italy,  domiciled  and  residing  in 

the  kingdom  of  Italy.  In  the  year  1909  Alice  Kranchetti  made  a  visit 
to  this  country,  and  while  here  on  such  visit  she  made  her  will,  which 
was  executed  in  the  city  of  New  York.  Alice  Franchetti  thereafter 
died  without  issue,  and  the  aforesaid  will  was  adjudicated  or  probated 
at  Rome,  in.  the  kingdom  of  Italy,  and  thereafter,  upon  such  foreign 
proceedings,  probate,  or  ancillary  letters  of  administration,  were  is- 
sued out  of  the  Surrogate's  Court  of  New  York  county  to  Paul  M. 
Warburg.    The  will  of  Alice  Franchetti  is  as  follows : 

"I,  Alice  Franchetti  (formerly  Hallgarten),  do  make,  publish  and  declare 
this  my  last  will  and  testament,  in  manner  fellowlng,  hereby  revoking  alt 
previous  wills  by  me  at  any  time  made. 

"First,  I  give,  devise  and  bequeatb  to  my  husband,  Leopold  Franchetti^ 
absolutely,  all  my  property,  both  real  and  personal,  whatsoever  and  where- 
soever situated. 

"I  have  requested  my  said  husband  to  make  certain  disposition  of  my 
property  after  Ids.  deatli,  but  said  request  Is  in  dowIm  obligatory  upon  him, 
DOT  do  I  intend  hereby  to  ereate  any  tnwt  upon  said  property,  and  It  la  my* 
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intontloti  tlint  he  shall  be  In  the  position  of  fn>oly  exerrlslng  his  discn^tlon 
aud  good  judgment  absolutely  as  to  the  disposition  of  the  said  property. 

"Second.  I  nominate  aud  appoint  as  ex<>ciitor8  of  this  my  will  my  said 
hushjuid  Leopold  Fraiu-hettl  and  Paul  M.  "Warlnirg,  of  the  boroag^i  of  Mau- 
Imttan  of  the  city  of  New  York,  and  direct  that  no  bond  shall  be  required 
of  them  or  either  of  them  for  the  finlthful  performance  of  their  duties  ae 
such  executors.   •   •  • 

'In  wltnetis  whereof  I  have  hereunto  set  my  hand  and  seal  this  uiueteentii 
day  of  October,  In  the  year  ntnetoeii  hundred  and  nlna 

''[Signed.]  Alice  Franchettl.  [SeaLF 

Madame  Eleanor  von  Koppenfels  is  likewise  a  daughter  of  the  said 
Adolph  Ilallgartcn,  and  is  now  his  sole  surviving  next  of  kin.  The 
account  filed  herein  shows  that  the  principal  of  the  trust  fund  here 
involved  consists  wholly  of  personalty.  The  annexed  petition  of  the 
accountant,  in  the  third  paragrapli  thereof,  alleges: 

"The  said  Alice  Frauchetti  died  without  issue,  and  pursuant  to  the  terms 
of  the  will  of  said  Adolph  Hallgarten  the  tmst  terminated  upon  her  death 
and  the  entire  trust  fund  Is  now  distributable,  on o  half  to  T.oopold  Fran- 
chetti,  as  appointed  by  her  last  will  and  testament,  and  the  other  half  to 
her  sister,  Eleanor  Hallgarten  (von  Koppenf^),  who  is  the  sole  surrivlng 
child  of  Adolph  Tlnll-nrton.  That  tho  s:iid  will  of  .Vlicp  FranchottI  was 
made  and  executed  in  the  city  of  New  York  on  the  19th  day  of  October, 
1909,  while  said  Alice  Franchetti  was  temporarily  within  the  state  of  New 
York  upon  a  visit,  and  she  beUig  at  the  time  a  resident  of  and  domiciled  in 
the  kingdom  of  Italy." 

The  answer  of  Eleanor  von  Koppenfels  "denies,  upon  information 
and  belief,  that  one-half  of  any  part  of  the  said  trust  fund  is  or  ever 
has  been  distributable  to  the  said  Leopold  Franchciti,  and  also  denies 
Upon  information  and  belief  that  the  last  will  and  testament  of  Alice 
Franchetti  makes  any  appointment  which  would  entitle  the  said  Leo- 
pold to  one-half  of  the  said  trust  fund  or  any  part  thereof,  but  all^s 
upon  information  and  belief  that  the  respondent,  said  Eleanor  von 
Koppenfels,  is  entitled  to  said  trust  fund  and  each  and  every  part 
thereof  as  the  sole  surviving  next  of  kin  of  Adolph  Hallgarten,  to- 
gether with  all  income  thereon  since  the  death  of  said  Alice  Fran- 
chetti." Said  Eleanor  von  Koppenfels,  further  answering  said  peti- 
tion, for  a  second  and  separate  defense  and  claim,  idleges  upon  infor- 
mation and  belief : 

"(3)  That  heretofore  and  on  or  about  the  13th  day  of  February,  1SS5, 
Adolph  llallgartou  died,  a  resident  of  the  city,  of  county,  and  state  of  New 
York,  leaving  a  last  will  and  testament,  which  was  duly  admitted  to  pro- 
hate  by  the  Surrogate's  Court  of  the  county  of  New  York  on  or  about  the 
19th  day  of  May,  1885,  of  which  said  will  a  copy  Is  hereto  annexed,  marked 
'Exhibit  A,'  and  hereby  made  a  part  hereof. 

"(4)  That  the  said  Adolph  Hallgarten  left  him  surviving  a  widow,  Julia 
Hallgarten,  and  three  children,  Walter  N.  Hallgarten,  Alice  Hallgarten  and 
Eleanor  Hall^'arten,  as  his  only  heirs  at  law  and  next  of  kin.  That  the 
said  Alice  Hallgarten  died  on  or  about  the  22d  day  of  October,  1911.  Tliat 
the  said  Jnlia  Hallgarten  and  Walter  N.  Hallgarten  both  died  prior  to  the 
death  of  the  said  Alicf  Ilall^^'arten,  and  that  the  said  Kleanor  Hallgarten 
(i:Ileauor  Ton  Koppenfels),  this  respondent,  is  the  sole  surviving  next  of  kin 
of  said  Adolph  Hallgarten,  deceased.  That  the  said  Alice  Hallgarten  (Alice 
Fran'  latti)  died  without  Issue,  leaving  a  last  will  aud  testament  which  was 
proved  iu  Itoute,  Italy,  and  that  ancillary  letters  te^tumeutary  thereon 
wtfe  itsoed  out  of  this  eoort  to  Paul  M.  Warburg.  That  a  oopj  of  mid 
will  is  hereto  anne3ced  and  made  a  imrt  hereof  and  maiked  'Bxhlblt  B,' 
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"(5)  Tbat  prior  to  tbe  exeentton  of  saM  will  hereinbefore  referred  to  the 

said  Alice  Halli:niton  married  one  Ix'opold  Franchettl.  an  Italian  citizen, 
domiciled  in  tbe  kiugdom  of  Italy.  Tbat  for  about  15  years  prior  to  ber 
death  tbe  said  Alice  Franchettl  resided  In  the  kingdom  of  Italy,  and  that 
at  tbe  time  of  her  death  her  domicile  was  In  the  kingdom  of  Italy. 

"(6)  Tbat  under  tbe  laws  of  tbe  kingdom  of  Italy,  as  tbe  same  existed  at 
the  time  of  the  death  of  the  ttild  Alice  Franchettl  (which  said  laws  -It  Is 
hereby  claimed  and  contondod  govern  said  will  as  to  validity,  constnictlon, 
and  legal  effect),  there  was  and  Is  no  statute,  rule,  or  law  to  tbe  effect  tbat 
real  property  embraced  In  a  power  to  devise  passes  under  a  will  pnrportln? 
to  convey  all  the  ronl  property  of  the  testator,  or  that  personal  property 
embraced  in  a  power  to  bequeath  passes  by  a  will  or  testament  purporting 
to  pass  all  the  personal  property  of  the  testator,  nnless  tbe  Intent  that  the 
will  or  testaiiiont  shall  not  operate  as  an  execution  of  the  power  appears 
therein,  either  expressly  or  by  neesMary  implication;  but,  on  tbe  contrary, 
tinder  the  laws  of  said  khug^m  of  Italy  any  testamentary  provision  which 
tends  to  substitute  the  will  of  a  third  party  for  that  of  tbe  testator  is,  and 
at  said  time  was,  void,  and  tbe  essential  character  of  a  testament  under  said 
law  Is  and  was  at  said  time  that  ft  should  he  a  foil  expression  of  the  will 
of  the  testator,  and  that  nothing  should  be  read  into  a  will  not  ppocificnlly 
mentioned  in  it,  but  tbe  intent  of  a  testator  not  expressed  in  tbe  will  should 
have  no  force  or  effect 

"(7)  That  under  the  laws  of  the  kingdom  of  Italy,  as  the  same  are  and 
were  at  tbe  time  of  tbe  death  of  said  Alice  Fraucbetti,  there  is  and  was  no 
statute,  law,  or  mle  corresponding  in  letter,  substance,  or  meaning  to  the 
provl^^ions  of  section  170  of  the  Real  Property  Law  (CotisoI.  Laws  1909,  c. 
50),  or  of  section  18  of  tbe  Personal  Property  Law  of  tbe  state  of  New  York 
(Gonsol.  Laws  1900,  c.  41),  or  either  of  said  statutes. 

"(S)  That  under  the  laws  of  the  klnj^dom  of  Italy  as  the  same  are  and 
were  at  tbe  time  of  tbe  death  of  the  said  Alice  Francheti4  there  was  and  is 
no  mle  or  principle  of  law  whereby  a  testator  may  give  to  another  the 
power  to  nominate  or  appoint  his  legatees,  whothor  by  will  or  deed,  lut 
that  'powers,'  as  known  tu  our  system  of  jurisprudence  are  prohibited  un- 
der the  laws  of  the  kingdom  of  Italy. 

"(9)  Tbat  tbe  said  AH.  e  Fr;iii-  Iu>f tf.  In  and  by  her  said  last  will  and  tes- 
tament, did  not  intend  to  execute  the  power  of  appointment  given  to  her 
over  part  of  the  prtaiclpal  of  the  tmst  fond  created  for  the  benefit  of  her- 
self and  roinnlndermen.  In  and  by  the  third  Clause  Of  the  last  will  and  tes- 
tament of  Adolph  Hallgarteu,  deceased. 

"(Oa)  Tbat  tbe  said  Alice  Franchettl  at  the  time  of  making  her  will,  and 
at  the  tlnio  of  her  death.  wa*s  possessed  of  lar<:<»  means  In  her  own  rf-rht. 
and  tbat  she  possessed  property  in  her  own  right  in  tbe  state  of  New  York 
at  the  time  of  the  exeentton  of  her  will  and  at  tbe  time  of  her  death. 

"(10)  Tbat  the  said  will  of  said  Allf-o  Franrliofti  does  not  constitute  or 
operate  us  an  execution  of  tbe  power  of  ai)poiatn)ent  given  to  the  said  Alice 
Franchettl  in  and  by  tiie  third  dause  of  the  last  will  and  t%f9tament  of 
Adolph  TTnllcrnrton,  deceased,  over  part  of  the  principal  of  the  trust  fund 
created  for  the  benefit  of  said  Alice  Franchettl  and  remaindermen,  in  and 
by  said  clause  of  said  will." 

The  answer  of  the  respondent  Leopold  Franchetti  denies  that  he 
has  any  knowledge  or  information  sufficient  to  foirm  a  belief  as  to  any 
of  the  allegations  contained  in  the  third  par^eraph  of  the  amended 
petition  as  to  the  domicile  of  the  s<iid  Alice  Franchetti,  and  ftirther 

alleges  in  paragraphs  5  and  6  as  follows: 

"(5)  That  pursuant  to  the  terms  of  said  last  will  and  testament  of  said 
Adolph  Hallgarten  tbe  trust  herein  created  for  the  benefit  of  Alice  Fran- 
chettl term  mated  upon  ber  death,  and  that,  l)y  virtue  of  the  terms  of  said 
will  and  of  tbe  terms,  of  the  last  will  and  testament  of  said  Alice  Fran- 
chettl, one-half  of  the  said  ^ust  estate  became  distributable  to  this  re 
spondent 
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"(G)  Upon  Information  and  belief,  tbat,  while  the  will  of  tbe  said  Alice 

Hallgarten  Frnnchettl  was  admitted  to  probate  in  the  kingdom  of  Italy, 
the  validity  and  construction  tliereof  as  an  execution  of  the  iK)wer  of  ap- 
lM)lntment  contained  in  tbe  will  of  the  said  Adolph  ITall^^artcn  are  to  he 
determined  by  the  laws  of  the  state  of  New  York  ;  but  that,  even  if  the 
validity  and  construction  thereof  as  an  execution  of  such  power  were  to  l>e 
determined  hy  the  laws  of  tlie  icingdom  of  Italy,  the  laws  of  tbe  kingdom  of 
Italy  give  full  force  and  effect  to  the  power  of  appointment  contained  in. 
tbe  said  will  of  Adolph  Hallgarten,  and  that,  under  said  laws,  the  will  of 
tbe  said  Alice  Hallgarten  Franchetti  constitutes  a  valid  and  lawful  exercise 
of  said  power  of  appointment  in  favor  of  this  respondent,  and  transfers  to 
this  respondent  all  tbe  estate  which  under  tbe  will  of  said  Adolph  Hail- 
gaitt  11  the  said  Alice  Hallgartftp  Francbettl  waa  empowered  to  transfer 
and  appoint." 

It  is  sufficiently  apparent  to  the  surrogate  that  the  property  to  be 

effected  by  the  execution  of  the  power  given  to  Madame  Franchetti 
is  personal  property,  the  only  evidences  of  title  to  which  are  now  in 
this  jurisdiction  in  the  hands  and  possession  of  a  successor  trustee, 
domiciled  here  and  subject  to  the  laws  of  this  jurisdiction.  In  other 
words,  it  is  shown  that  the  personal  property  or  fund,  by  the  will  of 
Mr.  Hallgarten  given  to  a  trustee,  domiciled  in  this  jurisdiction,  has 
never  been  out  of  the  state  of  New  York  and  is  now  here  to  effectuate 
the  trusts.  Over  this  trust  property  or  fund  so  situated  the  Baroness 
Alice  Franchetti  was  bequeathed  a  power  of  testamentary  appointment 
by  her  father,  the  settlor  of  the  trust  created  by  his  last  will  and 
testament. 

[8]  The  will  of  Madame  Franchetti,  the  donee  of  the  power,  was 
executed  in  New  York  in  conformity  with  our  statute  of  wills.  It 
makes  no  reference  to  the  power,  and  at  common  law  her  will  would 
not  be  an  exercise  of  the  power  of  appointment  created  by  the  will  of 
her  father.  It  is  only  by  virtue  of  the  statute  of  this  state  that  the 
will  of  Madame  Franchetti  is  to  be  taken  to  operate  as  an  execution 
of  the  power.  Whether  or  not  the  statute  does  apply  to  this  case  is 
the  principal  matter  for  the  determinatio!i  of  the  surrogate. 

Such  are  the  facts  now  to  be  taken  as  established.  The  parties  would 
apparently  like  to  have  the  surrogate  decide,  in  the  abstract,  which 
law  governs  the  construction  of  the  will  of  Madame  Franchetti — the 
law  of  her  Italian  domicile  or  the  law  of  New  York.  But  this  question 
is  conceived  by  the  surrogate  to  be  much  too  extended  for  tlic  con- 
crete necessities  of  this  particular  motion  now  here  for  decision.  The 
real  question  here  is.  Does  the  will  of  Madame  l^'ranchetti.  under  the 
circumstances  of  this  case,  operate  as  an  execution  of  the  power  of 
appointment  conferred  on  her  by  the  will  of  her  father,  without  re- 
gard to  the  state  of  the  law  in  Italy?  There  is  no  other  question  now 
h.iere.  If  her  will  does  so  operate,  the  law  of  the  kingdom  of  Italy 
pleaded  by  the  obnoxious  answer  is  inunaterial  and  the  motion  now 
liere  should  prevail.  Ampersand  Hotel  Co.  v.  Home  Ins.  Co.,  198  N. 
Y.  495,  91  N.  E.  1099,  28  L.  R.  A.  (N.  S.)  218,  19  Ann.  Cas.  839. 

To  make  the  real  controversy  in  this  proceeding  more  apparent, 
we  may  refer  to  the  written  positions  of  the  contending  parties,  in- 
tended to  be  furthered  by  the  motion  sub  judice.  In  the  language  of 
the  parties  themselves  their  positions  are  as  follows: 
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"The  respoiidont  T,oopnld  Francbettl,  the  hiisVmnd  of  the  s.ild  Alice  Fran- 
cbettl,  now  makes  claim  to  one-hair  of  the  trust  fund  created  hy  the  will 
of  Adolpb  Hftllgaiten  npoii  tiie  gnrands  that  the  will  of  AUeo  Franctaettl, 
although  she  was  domiciled  in  the  kingdom  of  Italy  at  the  time  of  her 
death,  is  nevertheless  to  be  construed  according  to  tbe  laws  of  the  state 
of  New  York,  and,  coofltmliis  the  same  accordlngr  to  the  laws  of  tbe  state 
of  New  York,  one-half  of  the  prlnclpnl  of  the  snlfl  trust  fund  will  pnss  to 
bim  under  his  wife's  will  by  virtue  of  tbe  operation  of  section  18  of  tbe 
Penonal  Properly  Law  of  this  state. 

**The  respondent  Eleanor  von  K()i»p<nifels,  on  the  otlier  band,  claims  that 
the  will  of  the  said  Alice  Francbettl  is  to  be  construed  according  to  tbe 
laws  of  tbe  kItigidkMB  of  Italy,  which  was  her  domicile  at  the  ttnie  of  her 
death;  that  under  the  laws  of  the  kingdom  of  Italy  there  is  no  such  statute 
as  section  18  of  tbe  Personal  Property  Law  of  this  state,  but,  on  the  con- 
trary, nnder  the  Italian  law  tbe  power  In  question  could  not  be  executed 
without  afflrmntive  evidence  of  an  intent  to  execute  It,  that  construing  said 
will  according  to  tbe  Italian  law  said  pow^er  was  not  executed,  and  that 
sRld  respondent  Is  therefore  entitled  as  sole  surviving  next  of  kin  Of  said* 
Adolph  Halli^rCaii  to  all  of  the  principal  of  aald  tmst  fond." 

As  the  estate  Is  large,  the  real  point  presented  for  adjudication  is 
both  of  consequence  and  wholly  undecided  in  this  jurisdiction.  This 
much  for  the  facts,  and  now  to  the  law  of  the  matter. 

Since  the  eighteenth  century  and  the  modification  of  the  territorial 
conceptions  of  law  both  America  and  England  have  come  to  defer  to 
that  established  principle  of  the  law  of  natsons  known  as  "domicile/' 
and  ordinarily  domicile  regulates  the  succession  to  personal  proper^ 
and  the  received  maxim,  "Mobilia  sequuntur  personam,"  is  applied 
both  in  this  country  and  state  and  in  England. 

[4]  In  short,  it  may  be  stated  as  a  received  general  principle  of 
both  international  and  municipal  law  that  wills  of  personalty  are  to 
be  construedf  and  effect  given  them  by  lex  domicilii.  Parsons  v.  Ly- 
man,  20  N.  Y.  103, 112;  Dammert  v.  Osbom,  140  N.  Y.  30,  40,  35  N. 
E.  407;  In  re  Price,  L.  R.,  1  Ch.  Div.  1900,  442;  Bloxam  v.  Favre, 
L.  R.,  9  P.  D.  130. 

It  is,  however,  stated  by  at  least  one  elementary  writer  on  the  law 
of  domicile  that  testamentary  executions  of  powers  are  an  exception 
to  the  general  principle  of  domicile,  and  that  tiie  trend  of  authorities 
is  to  sustain  the  general  exception.  I  do  not  think  this  is  wholly  an 
accurate  statement  of  the  existing  law.  Nor  do  I  find  that  even  the 
American  cases  justify  so  general  a  proposition.  But,  if  they  did 
justify  it,  it  would  still  be  doubtful  whether  American  decisions,  on 
questions  arising  between  citizens  of  different  states  of  our  own  coun- 
ty, could  justify  the  alteration  of  an  established  rule  of  international 
law.  While  to  some  extent  the  principle  of  domicile  prevails  between 
different  states  of  the  United  States,  the  relations  between  the  states 
of  the  United  States  are  too  intimate  to  make  their  preference  for  a 
working  rule  a  true  basis  of  a  stated  general  exception  to  a  particular 
rule  of  private  international  law.  In  the  state  of  New  York,  one  of 
the  greatest  commerdal  states  of  the  world,  we  should  be  very  cau- 
tiocis  in  the  adoption  of  a  general  exception  deviating  from  accepted 
rules  of  international  dealing.  In  this  matter  the  alleged  divergence 
is  between  the  law  of  Italy  and  the  law  of  Xew  York,  not  between  the 
law  of  Massachusetts  and  the  law  of  Maryland.  In  so  far  as  the  de- 


Digitized  by  Google 


704 


138  NEW  YORK  8UFPLBUBNT 


(Sur.  Ct 


cibions  of  the  American  cases  are  confined  to  the  facts,  they  are.  I  say 
it  with  respect,  just  decisions.  But  they  are  not  authority  for  a  gen- 
eral doctrine  that  all  powers  are  to  be  governed  in  their  execution  by 
the  law  of  the  donor's  domicile.  It  is  not,  I  think,  a  universally  accu- 
rate proposition  of  law  that  the  question,  whether  or  not  there  is  a 
due  execution  of  a  power  by  last  will  and  testament,  is  never  to  be 
determined  by  lex  loci  domicilii  of  the  donee  of  the  power,  but  always 
by  the  law  of  the  donor's  domicile.  The  American  cases  cited,  it  seems 
to  me,  go  much  too  far,  if  they  go  to  that  extent,  I  do  not,  however, 
think  that  they  do  extend  so  far. 

[5  I  If  a  power  is  a  purely  beneficial  power  or  assets  of  the  donee 
of  the  power,  the  lex  loci  domicilii  of  the  donee  of  the  power  may 
govern  the  construction  of  testamentary  execution  and  distribution 
under  the  will.  But  this  is  not  that  case. 

The  alleged  basis  of  the  claimed  exception  of  all  technical  powers 
from  the  principle  of  domicile  is  sometimes  stated  to  be  that  technical 
••powers"  are  known  only  to  the  law  of  England  and  America,  or 
countries  subject  to  the  common  law,  and  therefore  that  "{Kjwers"  arc 
not  in  the  contemplation  of  the  principle  of  domicile.  Certainly  ques- 
tions of  this  character  most  frequently  arise  on  settlements  for  the 
benefit  of  English  or  American  ladies  domiciled  abroad  or  married 
to  foreigners;  consequently  there  is  some  force  in  the  contention  that 
the  principle  of  domicile  if  applied  too  rigorously  to  powers  may  op- 
erate harshly  in  particular  cases.  But  this  is  only  the  argument  ab 
incouvcnicnii  which  must  always  give  way  to  a  general  rule  of  law. 
If,  however,  the  doctrine  stated  as  a  general  exception  to  an  estab- 
lished principle  of  domicile  or  rule  of  international  law  is  confined 
to  certain  powers  attempted  or  sought  to  be  executed  abroad  under 
certain  circumstances,  I  am  quite  willing^  to  subscribe  to  it;  otherwise 
not.  There  is  a  e^reat  distinction,  not,  I  thitik.  noticed  in  the  American 
cases  cited  to  me  by  counsel,  nor  in  the  briefs  of  the  learned  counsel, 
between  "powers"  which  are  property  of  the  donee  of  the  power  and 
"powers"  which  are  the  property  of  the  donor  of  the  power.  The 
principle  of  domicile  may  apply  to  the  one  and  not  to  the  other. 

It  is  obvious  that  tci  hnical  powers  of  Anglo-American  law  are  either 
peculiar  forms  of  property  or  else  fiduciary  mandates  unknown  to  the 
jurisprudence  of  countries  not  subject  to  the  common  law.  It  is  prob- 
able that,  when  Mr.  Hallgarten  bequeathed  "powers"  of  appointment 
to  his  daughter,  he,  at  least,  may  be  presumed  to  have  had  in  mind 
the  particular  law  of  his  own  domicile,  where  such  powers  are  tol- 
erated and  lefjalized,  and  not  the  law  of  some  forci[jn  dotnicile  ">f 
choice  or  of  some  other  possible  doniiciliium  necessarium  of  the  donee 
of  the  power.  This  would  be  a  fair  presumption  lu  a  case  arismg 
on  a  settlen^ent  by  Mr.  Hallgarten  himself,  and  a  like  presumption,  I 
think,  would  extend  to  the  construction  of  any  settlement  made  by  his 
own  last  will. 

[8]  Now,  the  mandate  in  question  to  Madame  Franchetti  issues 
from  Mr.  Hallgarten's  will,  and  he  was  a  citizen  of  New  York  and 
his  will  was  proved  in  New  York.  The  property  affected  by  his  will 
forms  no  part  of  the  estate  of  the  donee.  The  donee  is  merely  the 
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instrument  through  which  the  donor's  will  is  effected   As  Chancellor  ' 

Kent  said  (4  Kent's  Comm.  338),  to  be  found  quoted  in  Matter  of 
Harbcck,  161  N.  Y.  at  page  21S.  55  N.  E.  at  page  S52: 

*'Au  estate  created  by  the  execution  of  a  power  takes  effect  in  Uie  sauie 
manner  fls  If  it  bad  been  created  by  tbe  deed  whtcb  raised  the  power.  The 
party  wim  takes  inuler  the  exefntion  of  a  iiower  takes  under  the  authority 
and  under  tile  grantor  of  the  power,  wlietlier  It  applies  to  real  or  personal 
proi>erty,  in  like  maimer  aa  If  tbe  power  and  the  lastmineDt  cnating  tbe 
power  bad  been  incorporated  In  one  Inatrument" 

In  Sewall  v.  Wilmer,  132  Mass.  131,  it  was  held: 

"The  property  of  wbicb  Mrs.  Wilmer  bfts  the  power  of  appointment  Is 

not  her  inoiverty,  hut  the  i)roperty  of  hor  father;  and  tlie  Instrument  exe- 
cuted by  Uer  takes  effect  uut  as  a  distribution  of  ber  own  property,  but  is 
the  appointment  of  property  of  lier  fatbw  undes  the  power  conferred  up- 
on her  by  bis  wiU.** 

The  decisions  in  Matter  of  Dows,  167  N.  Y.  227,  60  N.  E.  439,  52 
U  R.  A.  433.  88  Am.  St.  Rep.  508,  and  Matter  of  Delano,  176  N.  Y. 

492,  68  N.  E.  871,  64  L.  R.  A.  279,  cited  to  the  contrary,  were  deci- 
sions under  tlic  Transfer  Tax  Law  (Consol.  Laws  19U9,  c.  &.),  220- 
245),  which  expressly  provided  that  the  property  affected  by  the  power 
of  disposition  given  to  the  donee  thereof  was  to  be  treated  for  taxing 
purposes  as  if  it  was  the  proix;rty  of  the  donee  of  the  power,  thereby 
impliedly  recognizing  that  without  such  an  act  such  property  was  not 
a  property  interest  of  the  donee,  such  decisions  are  exclusively  con- 
fined to  matters  arisinj^-  under  the  Transfer  Tax  Act.  They  do  not 
justify,  as  counsel  contend,  the  notion  that  for  other  ])urj)oses  a  person 
having  a  power  of  this  cliaracter  has  a  property  right  in  the  property 
to  which  it  relates. 

[7-]  It  is  perhai»s  quite  unnecessary  to  notice  at  this.point  that  tech* 
nical  "powers"  now  recognized  in  the  reformed  law  of  this  state  in 
connection  with  personal  property  are  authorities  to  do  an  act  in  rela- 
tion to  such  property  or  to  create  and  revoke  interests  therein  or 
charges  thereon  which  the  owner  granting  the  power  might  liimseif 
lawfully  perform.  There  is  no  need  to  cite  authorities  to  the  recog- 
nized proposition  that  in  this  state  "powers"  themselves  and  the  law 
of  "powers"  over  personal  property  since  the  Revised  Statutes  tend 
to  become  uniform  with  technical  powers  and  the  law  of  powers  over 
real  estates,  although  the  analogies  between  them  were  far  from  com- 
plete before  the  Revised  Statutes.  "Powers"  in  tins  state  arc  now  due 
to  the  Revised  Statutes  and  their  several  re-enactments,  the  common 
law  of  powers  having  been  abrogated  in  this  state  in  the  year  1829. 
Section  130,  Real  Property  Law.  I  myself,"  when  at  the  bar,  prepared 
for  the  Legislature  section  130  as  it  now  reads,  section  110  of  the 
Real  Property  Law  of  1896  (chapter  xlvi)  being  equivocal  (see  note 
19  of  Board  of  Statutory  Consolidation,  chapter  52,  Laws  of  1907). 
The  classification  of  powers,  adopted  in  this  state  by  the  Revised 
Statutes,  takes  no  note  of  "powers  of  appointment."  But  in  practice 
and  by  a  late  statute  they  are  now  recognized  as  a  species  of  trusts 
of  powers.   Section  31.  Real  Property  Law. 

[I]  A  power  to  appoint  to  other  than  the  grantee  of  the  power  is 
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now  in  our  system  a  power  in  trast'or  trust  of  a  power,  and  not  a  ben- 
eficial power.  It  is,  in  other  words,  a  mandate  rather  than  the  property 

of  the  donee  of  the  power.  Brett,  J.,  in  Re  D'Augiban  (Andrews  v. 
Andrews,  15  C.  D.  at  page  243),  ver>'  well  points  out  the  distinction 
between  the  two  kinds  of  powers.    He  says: 

"It  seems  to  me  that  the  power  given  in  this  case  is  what  I  should  prefer 
to  call  a  pare  mandate:  that  Is  to  say,  it  did  not  deal  with  any  property 

or  interest  of  the  (donee),  btit  did  doal  with  the  property  and  the  Interest 
In  the  property  of  the  settlor  (the  donor  of  the  power).  •  •  •  The  mo- 
ment that  mandate  is  executed  it  bb&ob  to  me  that  tlie  mandator's  inten- 
tion takes  legal  effect  not  from  the  exercise  of  the  mnndnte,  but  from  ttie 
gift  of  the  person  who  delegated  the  power  to  exercise  his  will.'* 

But  some  part  of  the  decision  of  Brett,  J.,  is  old  law.  As  early  as 
the  year  1752.  in  Wilkes  v.  Holmes,  9  Mod.  485,  Lord  Chancellor 
Hardwicke  held  in  substance  that  it  was  not  the  will  of  the  donee  of 
the  power,  but  the  power  that  passed  the  estate.  This  was  a  case 
simply  of  defective  execution.  Such  has  since  been  the  recognized 
doctrine  of  powers  both  in  this  country  and  in  England,  4  Kent,  G>m. 
338;  Matter  of  Harbcck.  161  N.  Y.  211.  218.  55  X.  H.  850.  There  is' 
no  need  to  review  in  detail  the  case?  only  apparently  to  the  contrary 
arising  under  the  new  laws  taxing  powers  of  appointment.  They  are 
cases  of  statutory  construction  for  taxing  purposes  only. 

Let  us  review  first  for  a  moment  what  I  conceive  to  be  the  state  of 
the  law  of  England  on  the  effect  of  foreign  domicile  on  testamentary 
executions  of  powers  created  in  England.  In  1838  in  Tatnall  v.  Hank- 
ey,  2  Moo.  P.  C.  342,  the  English  Privy  Council  held  that  an  English 
court  of  probate  had  jurisdiction  to  examine  into  the  execution  of  a 
power  of  testamentary  appointment  executed  out  of  England,  so  far 
as  to  determine  whether  the  instniment  executing  it  was  in  fact  and 
in  law  testamentary.  There,  under  die  will  of  her  father,  Mr.  Boone, 
Lady  Drummond,  an  Englishwoman,  was  entitled  to  a  power  to  dis- 
pose of  real  and  personal  property  by  last  will  and  testament,  executed 
in  the  presence  of  two  or  more  credible  witnesses.  Lady  Drummond 
made  her  will  in  Paris,  reciting  the  power.  The  will  was  not  executed 
according  to  the  law  of  England,  but  it  was  ultimately  proved  in  Eng- 
land. At  her  death  Lady  Drummond's  domicile  was  in  Naples.  Her 
will  did  not  conform  to  the  Neapolitan  law.  Lord  Brougham  laid 
down  the  genera!  principle  as  follows: 

"The  real  question  is  not  whether  this  is  a  teatamentaiy  Instrument  ae* 
cordini^  to  the  law  of  domfdle,  for  we  admit,  as  fur  as  the  execution  of 
It  goes,  tlint  it  does  not  conform  to  Neapolitan  law,  but  whetlier  it  is  not  a 
part  of  Mr.  Boone's  will  (the  donor  of  the  power),  carrying  into  effect  the  pro- 
visions he  bas  made  leqpiectlnK  the  ultimate  disposal  of  his  estate.  •  •  •  » 

This  opinion  does  riot  deal  explicitly  with  the  effect  of  the  law  of 
domicile  on  testamentary  execution  of  powers,  and  in  1859,  in  Crook- 
enden  v.  Fuller,  8  W.  R.  49,  Sir  Creswell  Creswell  intimated  that  dom- 
icile governs  the  testamentary  execution  of  powers.  But  in  Re  Sophia 
Alexander,  in  1860  (8  W.  D.  451),  he  retracted  this  opinion  and  fol- 
lowed Tatnall  v.  Ilankey.  In  1866,  in  the  Goods  of  Hallyburton,  L. 
K.,  1  P.  &  D.,  90,  a  wiU  made  in  Scotland  in  the  English  form  by  a 


Digitized  by  Google 


Sur.  Ct)        IN  BE  NOW  TOBK  UVB  DI8.  *  TBUBT  00. 


707 


married  woman  domiciled  in  Scotland,  although  not  valid  by  the  law 
of  the  Scotch  domicile,  was  admitted  to  probate  in  England  as  a  tes- 
tamentary execution  of  a  power  of  appcnntment  over  English  settled 
property  on  the  authority  of  the  decision  (In  re  Sophia  Alexander,  8 
W.  D.  451).  but  the  court  questioned  the  authority  of  the  latter  deci- 
sion and  thought  the  decision  in  Crookenden  v.  Fuller  was  to  be  pre- 
ferred. In  1896  the  Probate  Division  of  the  High  Court  of  Justice, 
in  the  Goods  of  Huber,  L.  R.  P.  D.,  1896,  209,  where  a  testatrix,  who 
at  the  time  of  her  death  had  a  French  domicile,  had  executed  in  pur- 
suance of  a  power  of  appointment  a  will  in  the  English  form  over 
English  settled  property,  held  that  they  would  follow  Sir  Creswell 
Creswell's  judgment  in  Re  Sophia  Alexander,  but  under  protest.  Pon- 
cy  v.  Hordern,  L.  R.,  1  Ch.  D.,  1900,  p.  492,  although  much  discussed 
as  to  its  purport,  may  be  cited  to  the  same  general  effect.  In  1909 
the  £ns^  House  of  Lords,  in  Murphy  v.  Deichler,  A.  C,  446,  put  an 
end  to  controversy,  and  held  distinctly  that  a  power  of  appointment 
by  will  over  Irish  property  was  well  exercised  by  a  will  executed  in 
Irish  and  English  form,  although  the  donee  of  the  power  was  domi- 
ciled in  Germany  and  the  will  was  not  validly  executed  according  to 
the  law  of  the  appointer's  own  domicile,  and  they  held  also  that  such 
will  was  entitled  to  be  probated  in  Ireland  or  Enghnd  for  the  purpose 
of  the  appointment,  although  for  no  other  purposes.  They  said  inci- 
dentally that  had  the  contention  to  the  contrary  been  made  70  years 
before  it  might  have  prevailed.  This  is  a  very  plain  decision,  and  puts 
an  end  to  the  prior  controversy  on  this  point  in  England. 

From  this  review  of  the  English  cases  the  surrogate  is  satisfied  that 
in  England  a  power  of  appointment  over  settled  English  property, 
real  or  personal,  executed  in  conformity  with  English  law,  is  well  ex- 
ecuted and  entitled  to  probate  for  the  purpose  of  an  appointment,  even 
if  such  will  doev^  conform  modo  et  forma  to  the  law  of  the  dom- 
icile of  the  app4i^ter.  But  I  think  in  all  the  English  cases  noticed 
the  foreign  wUl  ffajider  examination  expressly  referred  to  the  power  of 
appointment.  l%is  it  is  that  they  are  not  expressly  in  point  here. 
They  turned  on  the  question  whether  or  not  the  instruments  of  execu- 
tion were  testamentary.  The  English  cases  more  in  point  here  will 
be  reserved  for^^pwtderation  at  the  more  appropriate  place  in  this 
opinion.  .-i*^ 

Having  reviewed  the  state  of  the  English  authorities  to  the  extent 
noticed,  wt  us  next  consider  the  American  decisions  dealing  with  the 
same  point.  In  Sewall  v.  Wilmer,  132  Mass.  131,  the  facts,  briefly 
stated,  were  as  follows:  A  testator  domiciled  in  the  commonwealth 
of  Massachusetts  devised  real  and  personal  estate  situated  there  to 
trustees  in  trust  to  tlic  use  of  his  daugliter  until  her  arrival  at  the  age 
of  21  years,  or  marriage  within  that  age,  and  then  in  trust  to  convey 
one  half  to  her  discharged  of  all  trusts,  and  to  hold  the  other  half  dur- 
ing her  life,  paying  her  the  income  thereof  and  on  her  death  in  trust 
to  convey  the  same  as  sIm;  should  by  deed  or  writing  or  by  her  last  will, 
or  by  any  writing  purporting  to  be  her  last  will,  appoint,  and,  in  de- 
fault of  such  appointment,  to  the  use  of  her  children  and  their  heirs. 
The  daughter  married  a  resident  of  Maryland  and  died  there  po9- 
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sessed  of  property  real  and  personal  other  than  that  over  which  she 
had  the  power  of  appointment,  and  leaving  the  husband  and  two  chil- 
dren, and  a  will,  whicli  was  duly  admitted  to  probate  in  Maryland  and 

in  Massachusetts,  by  which  she  devised  to  her  husband  all  the  real 
and  personal  estate  to  whicli  she  should  be  entiiletl  in  law  or  equity  at 
the  time  of  her  decease,  but  made  no  mention  of  the  power  of  appoint- 
ment. By  the  law  of  her  domicile  her  will  was  not  a  good  execution 
of  the  power  of  appointment.  The  court  held : 

'That  the  pn>i>erty  of  which  the  daughter  had  the  power  of  appointment 

\vns  not  her  property.  l>iit  the  property  of  her  father,  and  that  the  Instru- 
ment executed  t>y  her  took  effect,  not  as  a  disposition  of  her  own  proin 
erty,  bnt  as  an  appointment  of  proi>erty  of  her  father  under  the  poww  con- 
ferred upon  her  by  liis  will.  The  tloinioile  of  the  testator  whose  property 
is  In  (luestiou  is  therefore  the  domicile  of  the  father.  The  proi)erty  is  held 
by  trustees  residing  and  appointed  in  Massachusetts,  and  must  be  distrib- 
uted here,  and  the  trus^tees  cannot  be  held  to  account  for  it  In  Maryland 
or  In  any  other  state  even  if  they  should  be  personally  found  there." 

And  the  court  held  that  the  instrument  executed  by  the  daughter 
boiticr  sufficient  under  the  law  of  Massachusetts  was  therefore  a  good 
execution  of  the  power. 

in  Bingham's  Appeal,  64  Pa.  345,  the  facts  were  as  follows :  Wil- 
liam Bingham  was  domiciled  in  Pennsylvania,  and  has  will  was  proved 
there  June  16,  1856.  In  said  will  he  created  a  tfust  income  to  his  son 
Alexandler  Baring  Bingham,  giving  to  his  son  in  case  he  should  never 
marry  the  power  of  bequeathing  liis  ^bare  by  any  last  will  and  testa- 
ment signed  in  the  presence  of  two  witnoses  to  such  i>erson  or  persons 
as  he  should  think  jjroper.  Alexander  Baring  Bingliam  never  married 
and  died  in  England  in  1865,  that  heing  the  place  of  his  domicile,  leav- 
ing a  will  containing  a  general  residwatry  devise  and  bequest,  but  in 
no  way  alluding  to  the  power  or  to  the  property  the  subject  of  the 
power.    The  court  held  that: 

"Where  the  situs  both  of  the  will  contaiuiug  the  power  and  of  the  prop- 
erty subject  to  it  lies  beyond  the  domftln  of  Parliament,  it  is  evident  that 
a  statutory  construction  of  the  instrunieut  of  exeoutiou  can  have  no  opera- 
tion upon  it.  That  would  be  to  subject  i'eunsylvaaia  rights  to  English  do> 
main.  Whether  a  power  contained  tn  a  Pennsylvania  win  over  Pennsyl- 
vania property  has  boon  duly  exocutwl  is  evidoiitly  a  quostion  of  Penn- 
sylvania law  and  not  that  of  a  foreign  country  having  no  jurisdiction. 
•  *  *  The  ntle  that  the  same  interpretation  of  a  will  ^onld  be  Riven  in 
H  foreign  country  which  the  will  has  In  tlio  i»lnce  of  aomi(  ilo  is  niisiippliiMl 
to  this  case.  Tliat  is  precisely  the  rule  we  are  now  applying.  The  will, 
the  property,  and  the  domicile  of  William  Bingham  being  within  P^rnayi- 
vania,  the  law  of  this  state  must  fOTein  the  tnterpretattoii  helli  of  the 
power  and  the  execution  of  it." 

In  Cotting  v.  De  Sartiges,  17  R.  I.  668.  24  Atl.  530,  16  L.  R.  A. 
367,  Mary  M.  Bourne,  domiciled  in  Rhode  Island,  gave  by  will  one- 
sixth  of  her  residuary  estate  in  trust  for  the  hcncfit  of  her  grandson, 
Charles  Allen  Thorndykc  Rice,  during  his  life,  and  upon  his  decease 
to  transfer  and  pay  over  the  same  to  his  issue  if  he  should  leave  any, 
and  he  should  appoint  "by  will  or  instrument  in  the  nature  thereof 
executed  in  the  presence  of  three  or  more  witnesses ;  and  if  he  leaves 
no  issue,  to  and  among  such  persons  and  upon  such  uses  and  trusts 
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as  he  shall  so  appoint/*  and,  in  default  of  such  appointment  and  issue, 

to  and  among  those  who  should  then  be  her  heirs  at  law.  The  will 
was  dated  in  1879.  and  was  proved  in  1882.  Rice  died  in  1889,  Icav- 
in<r  a  will  executed  in  England  in  1881.  His  will  contained  a  general 
re>^i(liiary  clause,  but  no  specific  execution  of  the  power  of  appoint- 
ment and  no  mention  of  the  fund  to  which  the  power  was  given.  By 
statute  in  England  and  New  York  Rice's  will  was  an  execution  of 
the  power;  no  such  power  existing  in  Rhode  Island.  The  court  held 
that  the  question  whether  Rice's  will  executed  the  power  given  by 
^larv  M.  Bourne  was  to  be  decided  by  the  law  of  Rhode  Island. 

In  Lane  v.  Lane.  4  Pennewill  (Del.)'  368,  55  Atl.  184,  64  L.  R.  A. 
849,  103  Am.  St.  Rep.  122,  the  court  held  that  questions  as  to  the 
execution  of  a  power  of  appointment  of  personal  property  are  to  be 
decided  by  the  law  of  the  domicile  of  the  donor  of  the  power,  and  not 
•by  the  law  of  the  domicile  of  the  donee.  The  material  facts  of  this 
case  are  as  follows:  James  Lane,  the  elder,  by  his  will  bearing  date 
April  15.  1880,  bequeathed  unto  T'dward  Bringhurst,  Jr.,  the  sum  of 
$50,000  in  special  trust,  the  income  of  the  same  to  be  paid  over  unto 
son  of  the  testator,  Augustin  S.  Lane,  during  his  natural  life,  and 
''upon  his  decease  then  in  trust  to  dispose  of  said  principal  sum  of 
$50,000.00  in  such  manner  as  my  said  son  Augustin  by  his  last  will 
and  testament  or  by  any  writing  executed  as  such  shall  direct  and  ap- 
point."' The  said  testator,  James  Laiic,  was  at  the  time  of  making 
said  will  and  at  the  time  of  his  death  domiciled  in  and  a  citizen  of 
the  state  of  Delaware,  and  his  will  was  proved  in  that  state.  He  died 
in  1881.  The  said  Augustin  S.  Lane  made  his  last  will  and  testament 
bearing  date  October  8,  1887.  He  was  at  the  time  of  making  his  said 
will  and  at  the  time  of  his  death  domiciled  in  and  a  citizen  of  the 
state  of  reiuisylvania,  and  his  will  was  proved  in  that  state.  The 
court  held  that: 

"The  donor  of  the  power,  Jaiues  Lane,  being  a  citizen  and  resident  of 
tbfs  state  and  his  will  a  Delaware  will  and  the  trustee  a  citizen  and  real- 
dent  of  this  state,  the  question  as  to  the  execution  of  the  power  Is  to  be 
deteriuiued  by  the  law  of  Uiis  state  and  not  by  ttie  law  of  Pennsylvania, 
tbe  domicile  of  Angostln  8.  Lane.  The  qneatlons  of  tbe  execution  of  the 
I>o\ver  of  personal  property  are  to  l)e  decided  hy  the  will  of  the  donor  of 
tbe  power,  and  not  by  tbe  will  of  tbe  duuee  of  tlie  power.  This  was  con- 
ceded  la  tbe  argoment  of  tbe  counsel  of  tiie  defmise  and  Is  absolutely  so  1^ 
antborlty  In  this  coontry  and  in  England." 

In  Prince  de  Beam  v.  Winans,  111  Md.  434,  74  Atl.  626,  it  was 
held: 

''Wtaoi  a  deed  of  trust  provides  that  a  cestui  que  trust,  having  a  life 

interest  In  the  property  conveyed,  shiill  have  the  rijiht  to  dispose  of  the 
fond  by  last  will,  tlien  tbe  person  appointed  to  tal^e  by  tbe  last  will  talces 
tbe  property  from  the  grantor  in  the  deed  in  the  same  manner  as  If  the 
will  executing  the  paper  had  heen  incorporated  In  the  deed. 

"A  deed  of  trust  giving  to  tbe  beneficiary  a  power  of  appointment  by 
will  should  be  construed  according  to  the  law  of  the  domicile  of  the  gran- 
tor In  the  deed;  and  the  effect  and  constnicfion  of  the  will  executing  the 
power  are  lUccwise  governed  by  that  law,  and  nut  by  tiie  law  of  the  domi- 
cile of  the  tesutor." 


Digitized  by  Google 


710 


180  NEW  TOBK  8UPPLEMBNT 


(Sur.  Ct 


[9]  Having  now  reviewed  both  the  English  and  American  decisions 
bearing  on  the  point  before  us,  it  will  be  perceived  that  in  respect  of 
powers  of  tesianientary  appointment  over  settled  property  in  England 
or  America  the  law  of  the  domicile  of  the  donor  of  the  power,  and  not 
Uiat  of  the  donee  of  the  power,  detennines  in  most  cases  whether  or 
not  there  was  a  sufficient  testamentary  execution  of  the  power  of  ap- 
pointment given  to  the  donee  of  the  power.  Further  than  this  the  de- 
cisions cited  do  not,  I  think,  proceed.  They  do  not  refer  to  the  execu- 
tion of  powers  other  than  powers  of  appointment,  or,  in  other  words, 
they  do  not  refer  to  other  than  mandates  which  the  donor  of  the  power 
might  himself  lawfully  perform. 

Had  the  power  given  by  Mr.  Hatlgarten  to  his  daughter,  Madame 
Franchetti,  been  that  species  of  power  which  in  our  law  is  now  de- 
nominated a  "beneficial  power,"  the  rule  here  might  be  quite  other- 
wise; or  had  it  not  been  for  the  decisions  of  our  courts  in  Cutting 
V.  Cutting,  86  N.  Y.  522,  and  Farmers'  Loan  &  Trust  Co.  v.  Kip,  192 
N.  Y.  266,  85  N.  E.  59,  the  mere  execution  of  a  general  power  of 
appointment  by  Madame  Franchetti  might  have  made  as  at  common 
law  the  property  appointed  immediately  assets  of  Madame  Franchetti 
herself  for  all  purposes,  including  distribution.  In  that  condition  of 
the  law  of  New  York,  assuming  the  same  to  be  the  Italian  law,  a  to- 
tally different  question  from  that  now  here  would  have  been  presented 
for  my  consideration,  and  none  of  the  cases  thus  far  referred  to  in 
this  opinion  would  then  have  been  in  point.  In  re  Pryoe;  Lawford 
V.  Pryce,  105  Law  Times  Reports,  51. 

After  this  very  general  survey  of  the  adjudications  we  may  ap- 
proach nearer  to  the  facts  and  the  law  of  this  particular  case: 

[10 j  Madame  Franchetti,  the  daughter  of  Mr.  Hallgarten  of  New 
York,  although  undoubtedly  domiciled  in  Italy,  by  reason  of  her  mar- 
riage to  an  Italian  subject  there  domiciled  (In  the  Goods  of  Huber,  L. 
R.  P.  &  D.  1896,  p.  210;  Jones  v.  Jones,  8  Misc.  Rep.  660,  30  N.  Y. 
Supp.  177),  duly  executed  in  the  state  of  New  York  her  last  will  and 
testament.    This  is  a  very  significant  fact  in  this  particular  case. 

[11,12]  It  is  a  consequential  fact  that  her  will  is  in  the  English 
language,  not  in  Italian,  and  more  than  that  it  is  in  the  technical  lan- 
guage of  the  law  of  this  state,  and  it  is,  I  think,  to  be  taken  as  executed 
with  especial  reference  to  our  existing  Law  of  Wills,  which  would  in- 
clude section  18,  Personal  Property  Law.  While  under  the  Massachu- 
setts decision  already  noticed,  had  Madame  Franchetti's  will  been 
made  in  Italy  and  in  Italian,  it  would  have  been  a  ^ood  execution  of 
the  power  in  question  if  it  had  been  a  general  disposition  of  her  estate, 
yet  to  my  mind  this  instance  before  me  is  a  much  stronger  case  than 
any  of  those  I  have  yet  had  in  contemplatinn.  \\'hcn  the  will  of  a 
flomiciled  Italian  lady,  having  a  power  of  apjxjintment,  is  executed  by 
her  here,  and  it  may  have  reference  to  property  here  in  the  hands  of  a 
trustee,  even  although  it  is  personalty,  it  is  a  proximate  inference  * 
that  she  had  the  law  of  New  York  in  mind,  and  that  such  will  was 
executed  with  reference  to  our  law,  at  least  in  so  far  as  such  will  is 
concerned  with  the  property  in  the  hands  of  a  domiciled  trustee,  af- 
fected by  the  power  of  appointment.   This  being  so  and  the  law  of 
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New  York  then  dispensiqg  wi^  the  necessity  of  a  special  reference  to 
the  power  conferred  on  her  (section  18,  Pers.  Prop.  Law),  her  will,  I 

think,  is  to  be  taken  to  operate  as  an  execution  of  the  power  in  ques- 
tion. The  principle  of  domicile  is  always  applied  on  the  presumption 
that  the  domiciliary  contemplated  the  law  of  domicile  only.  It  is  suf- 
ficiently apparent  that  the  instrument  executing  the  power  was  of  a 
iestansenta^  nature  even  by  Italian  law,  for  by  ancillary  process  the 
will,  duly  authenticated,  is  sent  here,  and  is  now  practically  adjudicated 
to  be  a  testamentary  instrument  in  this  jurisdiction.  Thus  we  have 
the  factum  of  will  in  this  matter  adjudicated  both  by  Italian  law  and 
the  law  of  New  York.  The  law  of  Madame  Franchetti's  domicile  in 
this  particular  is  only  important  for  seeing  whether  ^  document  exe- 
cuted by  her  is  good  as  a  will.  In  re  D'Este's  Settlements,  1  Ch. 
1903,  at  page  900. 

Thete  was  to  my  mind  a  very  significant  doubt  suggested  by  Lord 
Brougham  in  his  judgment  in  Barnes  v.  Vincent,  5  Moo.  P.  C.,  216, 
whether  if  a  power  of  appointment  over  English  settled  property  was 
to  be  executed  by  will,  English  ancillary  probate  was  originally  neces- 
sary if  the  foreign  instrument  purporting  to  execute  the  power  was 
in  fact  of  a  testamentary  character.  Ix>rd  Brougham  cites  Mr.  Pow- 
ell's note  to  Swinburne,  155,  in  supiX)rt  of  this  proposition.  But  the 
English  courts  h^d  then  irrevocably  held  that  the  factum  of  will  must 
be  established  by  andllaiy  process  in  the  English  ecclesiastical  courts 
before  a  foreign  will  operated  to  execute  a  power  over  property  set- 
tled by  an  Englishman  on  English  trusts.  Tatnall  v.  Hankey,  2  Moo. 
P.  C.  342;  Barnes  v.  Vincent,  5  Moo.  P.  C,  216;  D'Huart  v.  Hark- 
ness,  34  Beav.  324,  327;  In  re  Price,  L.  R.,  1  Ch.  Div.,  1900,  442. 
Had  it  not  been  for  such  decisions,  the  law  might  have  taken  a  differ- 
ent course.  This  point  is  now  alluded  to  only  in  order  to  show  how 
far  away  the  principle  of  domicile  really  is  when  the  foreign  donee 
of  a  power  of  appointment  is  possibly  in  the  way  of  executing  a  power 
given  to  such  foreigner  by  one  domiciled  here.  Had  the  early  English 
cases  at  first  rejected  the  necessity  of  establishing  factum  of  will  in 
the  ecclesiastical  courts  in  the  instance  of  a  foreign  testamentary  exe- 
cution of  a  jx)vver  of  appointment*  the  principle  of  domicile  would  have 
had  no  apjilication  to  such  a  case  as  this.  Equity  would  have  then 
passed  on  the  question  of  due  execution  of  the  power  of  appointment, 
without  reference  to  the  domicile  of  the  donee  of  the  power  or  the  par- 
ticular law  of  wills  established  in  his  domicile.  By  relation  the  act  of 
execution  would  then  be  assumed  to  be  in  the  country  of  the  donor 
of  the  power.  Any  paper  of  a  testamentary  character  would  have 
sufficed  in  equity  for  an  execution  of  the  power.  Thus  by  a  little  dif- 
ferent process  of  reasoning  we  should  have  arrived  at  almost  the  same 
result  as  the  present  adjudications.  But  the  English  and  American 
law  did  not  take  that  course.  They  required  the  testamentary  charac- 
ter of  the  instrument  in  execution  of  the  power  to  be  first  formally 
adiiidged  in  a  court  of  probate. 

The  elaborately  considered  case  of  Sewall  v.  Wilmer,  132  Mass.  131, 
is  a  domestic  precedent  for  the  conclusion  that  I  should  apply  to  this 
will  before  me  section  18  of  the  Personal  Property  Law  of  this  state 
to  the  effect  that  "personal  property  embraced  m  a  power  to  bequeat^i 
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passes  by  a  will  or  testament  purporting  to  pass  all  the  personal  prop- 
erty of  the  testator"  unless  an  intent  oSierwise  "appear  therein  either 
expressly  or  by  necessary  implication."  The  Massachusetts  case  goes 

much  farther  than  modern  foreign  cases  on  the  same  point,  and  the 
siirro<,^itc  is  dealing  with  a  (Hiestion  of  private  international  law,  not 
with  the  law  of  Massachusetts.  Unless,  however,  I  do  apply  section 
18,  Pers.  Prop.  Law,  the  will  of  Madame  Franchetti  cannot  be  re- 
garded as  an  execution  of  the  power  of  appointment  vested  in  her 
by  the  will  of  her  father. 

The  present  law  of  England,  it  will  be  observed,  contains  a  similar 
provision  to  section  18,  Personal  Property  Law  (^section  27,  Wilis  Act). 
The  English  provision  is  not,  however,  so  extensively  applied  to  foreign 
wills  of  donee  of  powers  as  the  case  of  Sewall  v.  Wihner,  132  Mass. 
131,  would  justify  me  in  this  instance.  Indeed,  the  modem  English 
decisions  are  the  other  way.  In  re  D'Estes'  Settlements,  L.  K.,  1  Ch. 
Div.,  898.  1903;  In  re  Scholefield  (Scholefiekl  v.  St.  John,  L.  R.,  2  Cli. 
Div.,  1905,  408j.  But  in  all  the  late  English  adjudications  there  is 
noticeable  this  admitted  exception  to  the  principle  of  domicile:  If 
the  foreign  will  on  its  face  bears  any  indication  that  the  will  was  exe- 
cuted witli  reference  to  the  law  of  some  other  country  than  that  of  the 
domicile  of  the  maker  of  the  will,  the  principle  of  domicile  is  not  ap- 
plicable. In  re  Price,  L.  K.,  1  Ch.  Div.,  1900,  442 ;  In  re  Scholefield. 
L.  R..  2  Ch.  Div.,  1905,  408.  416.  But,  irrespective  of  any  modem 
English  decision  on  that  point  it  is  apparent  to  the  surrogate  that  the 
facts  disclosed  in  this  matter  about  the  creation  of  the  power  of  ap- 
pointment by  Mr.  Hallgarten,  the  donor  of  the  power,  who  was  then 
domiciled  here,  and  the  other  facts  apparent  that  the  will  of  the  donee 
of  the  power,  Madame  Franchetti,  was  executed  in  this  state,  in  the 
English  language  and  with  apparent  special  reference  to  the  law  of 
this  state,  make  it  conclusive  in  this  matter  that  the  will  of  Madame 
Franchetti  (but  in  so  far  only  as  it  ]mrports  to  be  an  execution  of  the 
power  of  appointment  over  the  settled  property)  was  intended  by  her  to 
be  construed  by  the  law  of  this  state,  including  section  18  of  the  Per- 
sonal Property  Law  of  this  state. 

My  conclusion  is  in  accord  with  both  domestic  and  foreign  prece- 
dents, discordant  as  they  are,  because  it  is  to  be  taken  here  that  Ma- 
dame Franchetti  herself  intended  her  will  to  have  effect  according  to 
the  law  of  New  York.  This  being  so,  and  .section  18  of  the  Personal 
Property  Law  bein^  then  part  of  that  law  by  express  enactment,  as 
it  would  have  been,  mdeed,  without  such  re-enactment  (Hutton  v.  Ben- 
kard,  92  N.  Y.  295),  the  will  of  Madame  Franchetti  must  have  the  ben- 
efit of  section  18  of  the  Personal  Property  Law  and  construed  accord- 
ingly. 

[13]  It  is  strenuously  urged  by  counsel  for  Madame  von  Koppen- 
fels  that  section  47,  Decedent  Estate  Law  (Consol.  Laws  1909,  c  13), 

makes  it  imperative  on  me  to  construe  the  will  of  Madame  Fran- 
chetti by  the  law  of  her  Italian  domicile.  I  cannot  accede  to  this. 
That  section  was  only  a  re-enactment  of  prior  statutes  to  the  same 
end,  aud  is  to  be  given  the  same  construction.  I  myself  had  the  honor 
while  at  the  bar  to  prepare  the  first  draft  of  the  present  "Personal 
Property  Law"  for  re-enactment  by  the  L^islature,  and  to  some  ex- 
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tent,  therefore,  I  am  necessarily  somewhat  familiar  with  the  want  of 
power  in  tiie  late  board  of  statutory  consolidation  to  report  any  sub- 
stantial cbange  in  the  pre-existing  law.  The  statute  from  which  sec- 
tion 47  was  mediately  taken  was  only  a  declaratory  statute  and  in  no 
wise  affected  the  prior  law,  Mr.  Throop's  Note  to  section  2694,  Code 
Civ.  Proc.  The  law  of  this  state  now  stands  as  if  neither  section  26^4, 
C.  C.  P.,  nor  section  47,  Pers.  Prop.  Law,  had  ever  been  enacted.  We 
cannot  make  rules  of  private  international  law  in  this  state  by  acts 
of  our  own  Legislature.  Such  an  absurd  attempt  must  not  be  imputed 
to  a  statute  of  this  state. 

In  view  of  all  the  foregoing  considerations,  the  surrogate  now  holds 
that  the  law  of  New  York,  including  section  18  of  the  Personal  Prop- 
erty Law,  and  not  the  law  of  Italy,  governs  the  construction  of  the 
win  of  Madame  (the  Baroness)  Alice  FranchettI  in  so  far  as  the  will  is 
concerned  with  the  settled  property  of  her  father,  the  late  Mr.  Hall- 
garten,  and  that  therefore  the  Italian  law  in  respect  of  the  execution  of 
testamentary  powers  is  quite  inconsequential  in  this  particular.  But 
farther  than  this  the  surrogate  does  not  hold.  He  does  not  wfeh  to  be 
taken  as  holding  that  as  to  Madame  Franchetti's  private  property  (or 
that  outside  of  the  trust  settlement  created  by  the  will  of  her  late 
father)  the  law  of  her  domicile  is  not  prevalent  in  a  proper  case. 

Motion  granted.  * 


(70  Misc.  liep.  200.)  _         ™r-T«ra  ^  « 

In  re  HOLLINB  et  aL 
(Surrogate's  Court,  New  Tork  County.  January  27,  19181) 

L  Descent  and  Distribution  (f  5*) — What  Law  Governs. 

The  disposition  of  the  personalty  of  iin  Eui;lish  woman  ly  primarOj 
governed  by  the  laws  of  Enirlnnd.  iucludinfi  the  laws  tnxinfr  !)eqnpsts. 

[Ed.  Note. — For  other  cases,  Descent  and  Distribution,  Cent  Dig. 
If  19-22;  Dee.  Dig:  f  6.*] 

2.  Comnre  (1  612*)— Irbssitancb  Tax— Foanon  IUBmrrAiroB  Tax. 

This  state  should  recognize  the  r\ght  of  a  foroltrii  state  or  nation  to 
impose  a  succession  tax  upon  personalty  belonging  to  its  subjects  where- 
ever  eitnate;  New  Tork  impoBing  a  ■Imilar  tax. 

[Kd.  Note/— For  other  caeee,  see  Courts,  Cent  Dig.  i  1482;  Dec  Dig. 
i  512.»] 

3.  KZECUTOBS  AND  Adminisxbatobs  ((  518*) — Place  of  Aduinistsai  ion. 

Though  executors  were  appointed  In  this  country  where  an  Enfrlisli 
snhject  had  securities,  and  the  will  wns  proved  here  de  novo,  Englan<l 
remained  the  principal  place  of  administration;  It  not  being  permissible 
to  have  two  principal  places  of  administration. 

[Ed.  Note. — I'or  other  cnse^,  see  Execntora  and  AdmlnlstratoiiL  Cent. 
Dig.  if  2298-2300;  Dec  Dig.  i  518.* J 

4.  BXSOUTOBS  AND  ADMINISTTKATOBS  (§  .VJ.*?*) — DEDUCTION  OF  SUCCESSION  TaX. 

The  American  executors  of  an  l^uglish  subject  leaving  personalty  in 
this  country  from  which  bequests  were  made  properly  denoted  49ie  sue* 
cession  tax  reciulred  l»y  the  laws  of  England  before  pnylnir  over  SQCh  be- 
quests; England  being  the  principal  place  of  administration. 

ncd.  Note. — ^For  other  eesee.  see  Rzecnton  and  Admlnlttrators,  Cent. 

Dip.  ?  2.120:   Dec  r>it:.  S  -,2?,.*] 


•9w  «tb«r  c«sM     Ma€  topic  4 1  mviibeb  In  Dm.  a  Am,  Digs,  tm  to  date.  *  B«p*r  ladcatw 
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5.  OOUBTS  d  08*)— What  Law  Governs. 

The  surrogate,  In  construing  tlie  duties  of  American  executors  of  an 
English  subject  In  dIstrtbntlDg:  tlie  estate  In  this  country,  should  recognise 

the  decision  of  the  EnjLrllsti  courts  that  property  sent  to  Great  Britain  by 
the  American  executors  may  be  there  appropriated  for  any  unpaid  legacy 
due. 

[Ed.  Note.— For  other  cases,  see  Oonits,  Gent  Dig.  |  824;  De&  Dig.  I 

98.*] 

6.  CouBTs  (i  612*J — Succession  Tax— Fobeion  Laws. 

The  courts  of  this  state  will  not  ordinarily  aid  a  foreign  country  In  the 
enforcement  of  its  revenue  laws. 
[Kd.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  i  1432;  Dec  Dig. 

§  512.*] 

In  the  matter  of  the  judicial  settlement  of  the  account  and  supple- 
mental accounts  of  Harry  B.  Hollins  and  others,  as  executors  of  Con- 
sudo»  Dowager  Duchess  of  Manchester.  On  hearing  of  objections  to 
the  supplemental  accounts.  Objections  overruled,  and  decree  entered 
as  stated. 

Strong  &  Cadwalader,  of  New  York  City  (Henry  W.  Taft  and 
Francis  Smyth,  both  of  New  York  City,  of  counsel),  for  the  American 

executors. 

Edmund  L.  Baylies  and  Edwin  D.  Bechtel,  both  of  New  York  City, 
for  tlie  Countess  Zichy. 

Rush  Taggart,  of  New  York  City,  for  the  Duke  and  Duchess  of 
Manchester. 

Russell  S.  Wolfe,  of  New  York  City,  for  trustees  H.  B.  Hollins  etal. 

Lawrence  Millet,  of  Xew  York  City,  for  Elizabeth  Reynolds. 

Egerton  L.  Winthrop,  Jr.,  of  New  York  City,  special  guardian  for 
Lord  Manchester  et  al. 

A.  Perry  Osbom,  of  New  York  City,  special  guardian  for  Ernesto 
Yznaga  et  al. 

FOWLER,  S.  The  Dowager  Duchess  of  Manchester  at  the  time 
of  her  death  was  a  British  subject,  domiciled  in  England,  where  her 
last  will  and  a  codicil  diereto  were  duly  probated  on  the  17th  of  De- 
cember, 1909.  Subsequently  the  same  testamentary  instruments  were 
proved  de  novo  in  this  jurisdiction  before  a  surrogate  for  this  county, 
and  letters  testamentary  were  thereupon  p^rantcd  by  this  court  to  the 
gentlemen  called  tlie  "American  execiitrns"  of  the  late  Dowager  Duch- 
ess of  Manciiester.  It  appears  that  tiie  testamentary  instruments 
aforesaid  designate  executors  for  the  English  estate,  and  separate 
executors,  domiciled  here,  for  the  American  estates.  It  is  th^  accounts 
of  the  "American  executors,"*  so  called,  which  are  now  filed  for  set- 
tlement in  this  court.  The  Countess  Zichy,  a  legatee  under  the  will, 
objects  to  that  part  of  the  proposed  decree  which  in  substance  pro- 
vides that  the  American  executors  and  trustees  shall  deduct  from  &Jt 
annuity  coming  to  her  under  the  said  will  a  certain  amount  in  satisfac- 
tion of  the  legacy  duty  pa)  able  thereon  under  the  laws  of  England  to 
the  crown.  A  sum  sufficient  to  pay  such  legar\'  dnty  has  been  re- 
mitted by  the  American  executors  to  tbe  English  executors.  The 
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Countess  Zichy  is  now  nationally  an  Austrian  subject,  domiciled  in 
Austria,  and  in  h^er  behalf  it  is  claimed  in  substance  that  the  American 
executors  should  have  ignored  the  laws  of  England  and  are  bound  to 
pay  over  to  the  Countess  Zichy,  free  of  the  English  diuty  or  tax.  the 
annuity  given  to  her  by  the  will  of  the  late  Dowager  Duchess  of  Man- 
chester. The  only  question  before  the  surrogate  is  whether  or  net  the 
American  executors  were  justified  for  the  purpose  of  this  accounting 
in  remitting  to  the  English  executors  a  sum  sufficient  to  discharge  the 
legacy  duty  imposed  by  the  laws  of  England  on  the  annuity  to  the 
Countess  Zichy. 

[1]  As  the  Dowager  Duchess  of  Manchester  had  become  an  Eng- 
lish woman  and  was  domiciled  in  England  at  the  time  of  her  death, 
the  devolution  and  disposition  of  her  movable  estate,  or,  in  other 

words,  her  personal  property,  are  primarily  ggverned  by  the  law  of 
her  English  domicile.  Parsons  v.  Lyman,  20  N.  Y.  103.  The  law  of 
England  provides  for  a  legacy  duty  Uf)on  every  bequest  of  jjersonal 
property  contained  in  the  will  of  the  late  Dowager  Duchess.  Tiie  an- 
nuity to  the  Countess  Zichy  was  clearly,  in  the  abstract,  subject  to  the 
payment  of  such  legacy  duty. 

[2]  As  our  own  tax  law  imposes  a  imilar  succession  tax  or  duty 
upon  the  personal  property  of  a  resident  of  this  state,  wherever  such 
property  may  be  situated  (Matter  of  Estate  of  Swift,  137  N.  Y.  77, 
32  N.  E.  1096,  18  L.  R.  A.  709),  we  ought  not  in  this  matter  to  ques- 
tion the  right  of  a  foreign  state  to  impose  a  succession  tax  upon  per- 
sonal property,  wherever  situated,  belonging  to  its  subject  domiciled 
in  such,  foreign  state. 

[3]  Although  the  will  of  the  late  Dowaq^cr  Duchess  of  Manchester 
was  proved  here  de  novo,  nevertheless  England  is,  in  this  instance,  the 
principal  place  of  admniistration.  The  administration  here,  whether 
so  termed  or  not,  is  to  some  extent  necessarily  an  ancillary  adminis- 
tration only.  There  cannot  be  two  principal  places  of  administration 
in  respect  of  the  estate  of  this  deceased  English  lady.  Despard  v. 
Churchill,  53  N.  Y.  192;  Matter  of  Accounting  of  Huglies,  95  N.  Y. 
55.  The  i)OSsession  of  the  American  executors  is  to  be  regarded  in 
this  instance,  there  being  no  claims  of  American  creditors  interposed, 
to  some  proper  extent  as  a  possession  of  an  English  estate.  The 
mere  fact  that  the  Dowager  Duchess  named  executors  domiciled  in 
the  various  countries  where  her  estate  or  her  securities  were  situated 
does  not  make  her  foreign  executors  any  the  less  her  executors.  If 
not  strictly  her  executors,  they  are,  in  any  event  what  in  some  systems 
is  termed,  her  "posthumous  agents."  For  some  purposes  executors 
and  a  testator  are  eadem  persona  in  legal  contemplation.  Otherwise 
such  executors  are  "posthumous  agents,"  and,  where  no  local  impedi- 
ment exists,  their  obligations  are  not  different  from  the  paramount 
and  legal  obligations  of  tb.e  deceased  whom  they  represent.  It  may  be 
assumed,  I  think,  that  the  Dowager  Duclicss  of  Manchester  contem- 
plated that  her  posthumous  agents  or  executors,  wherever  they  might 
be,  would  in  respect  of  her  estate  comply  with  the  law  of  her  domicile 
in  so  far  as  possible,  unless  the  lex  fori  prohibits  such  compliance. 

14]  This  it  does  not,  in  this  instance,  do,  as  there  is  no  pretense  that 
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her  estate  is  not  entirely  solvent.  It  does  seem  to  me,  there  having 
been  no  local  interposition,  that  the  American  executors  of  the  late 
Duchess  did  precisely  what  they  should  have  done  when  they  remitted, 
ex  debito  justitiae,  the  money  to  discharge  the  duties  due  by  her  estate 
to  the  government  of  En^land^  that  being  the  government  to  which 
their  testatrix  owed  her  primary  allegiance  in  later  life  and  at  the  time 
of  l:er  death.  I  sliould  be  sorry  to  think  that  this  was  not  our  law  on 
this  matter.  I  believe  that  the  spirit  of  the  adjudications  already  cited 
by  me,  if  largely  interpreted,  bears  me  out  in  this  conclusion.  But 
there  are  other  considerations  to  which  I  shall  proceed. 

It  is  generally  true  that  the  courts  of  this  state  will  not  go  out  of 
their  way  to  aid  a  foreign  state  in  the  enforcement  of  its  peculiar  rev- 
enue laws.  It  is  contended  on  behalf  of  the  Countess  Zichy  that  while 
England  may  impose  ,a  tax  upon  her  annuity  or  legacy,  the  English 
authorities  caiuiot  collect  it,  as  the  property  out  of  which  the  annuity 
is  payable  is  not  actuall^r  in  England,  and  the  Countess  herself  is  not 
within  English  jurisdiction.  Apparently  Countess  Zichy  would  like 
to  have  her  annuity  regarded  here  as  one  given  by  an  American  lady 
to  another  American  lady  out  of  American  proF>erty.  But  both  ladies 
have  long  ceased  to  be  Americans,  and  by  figure  of  speech  only  is  the 
property  here  American.  The  contention  of  Countess  Zichy  is  only 
literally  true  in  any  aspect.  When  tiie  Countess  Zichy  became  the 
recipient  of  a  legacy  given  by  the  will  of  an  English  woman  and  pay- 
able out  of  an  English  estate,  wherever  situated,  the  legacy  itself,  to 
my  mind,  was  burdened  with  certain  implied  conditions  which  bind 
the  legatee  wliether  in  or  out  of  Knglish  jurisdiction.  In  other  wurds, 
the  legatee  must  be  taken  to  receive  such  legacy  subject  to  any  burdens 
which  the  sovereign  of  the  donor  lawfully  imposes  on  the  gifts  of  i^ 
subjects.  This  fact  the  American  testamentary  executors  of  the  Dow- 
ager Duchess  have  a  right  to  recognize  provided  the  claims  of  local 
creditors  are  not  paramount.  This  is  not  pretended  to  be  the  case 
here.  When  the  aid  of  this  court  is  invoked  by  foreigners,  as  is  vir- 
tually the  case  here  (the  local  executors  having  no  independent  legal 
existence  apart  from  their  testatrix),  the  court  should  not  be  expected 
to  ignore  plain  principles  of  justice.  The  entire  content  of  private  in- 
ternational law  depends  on  natural  justice  and  equity. 

It  is  strenuously  contended  in  behalf  of  the  Countess  Zichy  that  a 
legacy  duty  under  the  English  law  is  payable  only  out  of  the  particular 
legacy  on  which  it  is  imposed,  and  that  the  English  executors  are  lia- 
ble for  payment  of  the  duty  on  her  legacy  only  in  the  event  that  prop- 
erty shall  come  into  their  hands  applkable  to  the  discharge  or  payment 
of  the  particular  legacy  to  the  Countess  Zichy.  As  the  property  im 
which  the  annuity  to  the  Countess  Zichy  is  charged,  or  out  of  which 
it  is  payable,  has  not  come  directly  into  the  hands  or  ijossession  of  the 
English  executors,  and  will  not  in  the  course  of  the  administration  of 
the  estate  of  the  late  Dowager  Duchess  be  received  by  the  English  ex- 
ecutors, it  is  contended  that  the  duty  on  the  legacy  to  Countess  Zichy, 
although  payable  under  English  law,  shot:lrl  !iot  be  deducted  by  the 
American  executors  or  by  them  paid  or  transmitted  to  the  English 
executors  of  the  late  Dowager  Ductless.   I  do  not  4uite  see  how  the 
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American  executors  can  be  expected  to  ij^'nore  the  state  of  the  law  of 
the  country  of  their  testatrix,  unless  compelled  so  to  do  by  the  lex  fori. 

From  the  papers  submitted  to  the  surrogate  on  the  hearing,  it  would 
appear  that  Mr.  Justice  Swenfin  Eady,  a  judge  of  the  English  ''High 
Court  of  Justice/"  has  decided,  or  authoritatively  intimated  in  sub- 
stance, that  any  property  sent  by  the  American  executors  Of  trustees 
to  Great  Britain  for  any  purpose  may  be  intercepted  and  appropriated 
by  the  crown  in  satisfaction  of  any  unpaid  legacy  duty  on  legacies 
given  by  the  late  Dowager  Duchess  to  her  foreign  legatees.  It  is  not 
for  this  court  to  reconcile  the  decision  of  this  English  judge  with  the 
decisions  cited  by  the  learned  counsel  for  the  Countess  Zichy. 

[6]  It  is  sufficient  here  th.nt  the  decision  in  question  was  rendered 
by  a  forei{;n  court  of  competent  jurisdiction.  The  decision  or  intima- 
tion should  be  recognized  by  the  surrogate  in  his  consideration  of  the 
duty  and  liability  of  the  American  executors  of  the  late  Dowager 
Duchess.  As  the  English  courts  will,  I  have  no  doubt,  enforce  pay- 
ment of  the  legacy  duty  upon  the  le<:^acy  to  the  Countess  Zichy  from 
any  property  of  the  estate  of  the  late  Uuchess  located  in  F.ngland  or 
forwarded  to  England  by  the  American  executors  or  trustees  for  the 
purpose  of  being  applied  to  the  payment  of  other  legacies,  the  other 
legatees  will  in  that  event  be  compelled  to  pay  the  duty  properly  pay- 
able by  the  Countess  Zichy.  but  unenforceable  against  her  because  of  a 
lack  of  jurisdiction  over  her  by  the  English  court.  This  would  result 
in  an  injustice  which  the  courts  of  this  country  should  not  sanction. 

[6j  While  it  is  doubtless  true  that  this  court  will  not  aid  a  foreign 
country  in  the  enforcement  of  its  revenue  laws,  it  will  not  refuse  to 
direct  a  just  and  equitable  administration  of  that  part  of  an  estate 
within  its  jurisdiction  merely  because  such  direction  would  result  in 
the  enforcement  of  such  revetnie  laws.  Tlie  court  should  favor  such 
an  administration  of  the  estate  here  as  will  be  in  conformity  with  the 
intention  of  the  testatrix.  It  certainly  was  not  the  intention  of  the 
late  Duchess  that  the  bequests  made  by  her  to  the  English  legatees 
should  be  partly  confiscated  in  the  payment  of  death  duties  imposed 
upon  the  bequests  to  foreign  l^tees.  The  orderly  and  equitable  ad- 
ministration of  the  estate  seems  in  this  instance  to  require  that  the 
legacy  duty  imposed  by  English  law  upon  the  amuiity  given  to  the 
Countess  Zichy  by  the  will  of  the  late  Dowager  Duchess  of  Man- 
chester should  be  paid  out  of  the  property  set  apart  by  the  exec- 
utors in  this  country  for  the  pro<iuction  of  such  annuity. 

The  objection  should  be  overruled,  and  the  decree  submitted  by  the 
accountants  signed. 
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BEILLY     OITT  OF  NEW  YORK. 

(Mnnldpftl  Oonrt  of  City  of  New  York,  Bonmgh  of  Manhattaiit  Nlnfb  District. 

December  28»  vnZ) 

MumOIPAI.  GOBPORATXONS  (S  213*)-^SaLABT  or  OmCKBS — ^DBDUOnOR  FOB  Ab- 
SBNCI. 

Under  New  York  City  Charter  (Lawa  1901.  c.  466)  {  1543,  providing  that 
beads  of  departments  may  deduct  from  tbe  salaries  of  subordinates  for 

absence  without  It-ave,  the  commissioner  of  brid^rcs  had  authority  to  de- 
duct from  tbe  salary  of  an  auditor  of  tbe  department  ot  bridges  for  time 
absMDt  wtthont  leave  or  notice,  tiiongh  b!s  absence  was  caused  by  slck> 

ness,  esi)eclall.v  wliere  the  sickness  was  not  of  such  sudden  or  disabling 
character  as  to  prevent  the  auditor's  a]<i)lying  for  leave  or  giving  notice. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
673,  074;  Dec.  Dig.  i  218.*] 

Action  by  Arthur  T.  Reilly  against  the  City  of  New  York.  De- 
fendant is  entiiled  to  judgment. 

Max  Schleimer,  of  New  York  City,  for  plaintiff. 
Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  City  (Henry 
J.  Shields,  of  Brooklyn,  of  counsel),  for  defendant. 

STURGBS,  J.  In  the  year  1911  plaintiff  was  employed  as  an  audi- 
tor in  the  department  of  bridges  of  the  city  of  New  York  at  an  annual 
salary  of  $2,700,  or  $225  a  month.  He  received  $157.50  for  the  month 
of  April,  $152.42  for  the  month  of  July,  and  $37.50  for  the  month  of 
September.  He  claims  $67.50  balance  of  salary  for  April,  $72.58 
balance  for  July,  $15  balance  for  September,  and  $90  for  salary  in 
November.  He  resigned  September  8th,  was  reinstated  October  2d, 
and  was  removed  from  his  position  on  November  13th.  Subsequently^ 
in  March  following,  the  action  by  which  he  was  removed  was  re- 
scinded, and  he  was  allowed  to  resign.  The  amounts  which  plaintiff 
seeks  to  recover  were  deducted  from  his  salary  for  April,  July,  and 
September  by  reason  of  his  absence  from  duty  during  the  periods 
for  which  the  deductions  were  made;  and  he  also  claims  salary  for 
12  days  in  November.  Plaintiff  contends  that  the  deductions  were 
unauthorized  by  reason  of  the  fact  that  his  absence  was  due  to  illness ; 
his  testimony  showing  that  at  the  times  in  question  he  was  ill,  either 
in  a  hospital  or  at  his  home.  Defendant  claims  that  the  deductions 
from  the  monthly  salary  payable  to  the  plaintiff  were  lawfully  made 
by  virtue  of  the  provisions  of  section  1543  of  the  Charter  (Laws  1901, 
c.  466),  which  provides: 

"Every  head  of  department  or  borough  prosldi-nt  jiiid  every  officer  of  any 
of  tbe  counties  contained  within  tbe  territorial  lUults  ot  the  city  of  New- 
York  is  empowered  to  make  ratable  deductions  from  the  salaries  and  wages 
of  tbe  empiuyt-s  aud  subordinates  of  his  department  or  office  on  aooonnt  of 
absence  from  duty  without  leave." 

The  testimony  shows  that  in  the  month  of  January,  1911,  plaintiff 

was  absent  from  duty  w^ithout  leave,  and  upon  his  return  to  work 
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learned  that  a  deduction  was  about  to  be  made  from  his  salary  for 
that  month  by  reason  of  such  absence,  and  applied  to  the  oonunissioner 
of  bridges  with  the  request  that  his  salary  *be  paid  in  full  for  that 

month.  The  commissioner  at  that  time  acceded  to  plaintiff's  request, 
informing  him  that  in  the  future  no  allowance  would  be  made  for 
absence  without  leave.  After  plaintiff  had  received  his  salary  for 
the  month  of  April,  from  the  full  amount  of  which  deductions  had 
been  made  for  his .  absence  during  that  month,  he  applied  to  the 
chief  derk  of  the  department,  requesting  that  he  be  allowed  his  full 
salary,  and  was  then  advised  by  the  latter  that  the  deductions  had 
been  made  by  direction  of  the  commissioner,  and  that  his  remedy  was 
to  see  the  commissioner.  Plaintiff  did  not  apply  to  the  commissioner, 
probably  because  of  what  he  had  been  told  the  January  preceding. 
After  lie  had  received  his  pay  for  the  month  of  July,  from  which  de- 
ductions had  been  made  for  absences  during  that  month,  he  applied 
to  the  deputy  commissioner  for  his  full  pay,  who  declined  to  allow 
it.  At  no  time  did  the  plaintiff  receive  or  apply  for  leave  of  absence, 
or  notify  the  commissioner  of  his  absence,  or  the  reason  therefor. 
It  is  contended,  however,  on  his  behalf  that  the  provision  of  the  stat- 
ute is  not  applicable  where  the  absence  of  an  employe  or  subordinate 
is  actually  due  to  illness,  which  might  constitute  a  sufficient  ground 
upon  which  to  apply  for  leave  for  absence.  I  am  unable  to  read  into 
the  statute  any  such  exception.  The  language  is  clear  and  unambigu- 
ous, and  vests  proper  discretion  in  the  heads  of  departments  to  take 
the  action  therein  prescribed.  Circumstances  might  be  shown  suffi- 
cient to  justify  the  head  of  a  department,  by  whose  direction  deduc- 
tions had  been  made  from  the  salary  of  an  employe,  to  rescind  such 
action ;  but  there  is  nothing  in  the  case  at  bar  to  show  that  plain- 
tiff's illness  was  of  such  a  sudden  or  completely  disabling  character 
as  to  prevent  him  from  applying  for  leave  of  absence,  or  from  com- 
municating with  the  department  after  he  became  ill,  and  procuring 
leave  of  absence.  He  knew  from  his  interview  with  the  commissioner 
in  January  that  he  would  not  receive  his  full  salary  for  absence  from 
duty  without  leave,  and  also  when  he  signed  the  pay  rolls  in  April 
and  July,  from  which  deductions  had  been  made  from  his  salary  for 
such  absence.  It  is  not  necessary  to  consider  the  reasons  for  enacting 
the  provisions  of  the  Charter  under  which  the  commissioner  acted  in 
directing  the  deductions  to  be  made  from  plaintiff's  salary.  Such  a 
provision  is  manifestly  for  the  best  interests  of  the  city  in  the  admin- 
istration of  its  departments,  and  its  legality  cannot  be  questioned.  I 
am  unable  to  see  how  the  exercise  by  the  commissioner  of  a  discretion 
expressly  given  by  statute  can  be  reviewed  in  an  action  such  as  the 
case  at  bar.  The  plaintiff  was  absent  without  leave,  and  by  reason 
of  such  absence  ratable  deductions  from  his  salary  for  the  time  he  was 
absent  were  made  by  the  commissioner  or  head  of  the  department 
in  which  j^aintiff  was  employed.  This  question  has  been  considered  in 
People  ex  rel.  Grimshaw  v.  Prendergast,  132  App.  Div.  937,  135  N. 
Y.  Supp.  164,  affirmed  197  N.  Y.  538,  91  N.  E.  1119.  This  was  an  ap- 
plication for  a  peremptory  writ  of  mandamus  to  require  the  register 
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of  Kings  county  to  certify  to  the  civil  service  commission  pay  rolls  for 
certain  month?;,  in  order  that  the  relator  might  secure  his  full  salary 
for  those  months;  he  hdving  been  absent  from  duty  on  account  of 

ilhicss.    Maddox.  J.,  says: 

"The  relator  held  a  deiiuite  poijitiou,  aud  his  salary  was  an  iucideut  there- 
to: his  tenure  being  protected  by  statute.   He  was  subject  to  remoTal  and 

susi>onslon  for  cnnsc.  and.  !ilfh'>u','h  removed  or  suspended  in  manner  n-^ 
provided  by  statute,  was  entitled  to  his  salary,  but  subject,  however,  to  a 
ratable  dedncttoii  therefrom,  in  the  discretion  of  the  resiiouduut,  for  any 
absence  without  leave.  *  •  •  By  the  Charter  (section  1543)  the  respond- 
ent, as  a  county  ollicer,  had  the  power  to  make  a  ratable  deduction  from 
relator*8  salary  on  account  of  absence  from  duty  from  November  ITth  to 
Decemlier  17th,  sncb  alisiMioe  from  duty  l»einp  'witlnnit  leave*:  and  tiiere- 
fore  relator  had  showu  uo  clear  lesal  vi'^ht  to  the  writ  sought.  The  writ 
was  denied.*' 

In  People  ex  rel.  Meany  v.  Metz.  rci)orled  in  X.  Y.  Law  Journal, 
May  2,  1905,  a  similar  appUcalion  was  made  by  the  relator,  who  be- 
cause of  serious  illness  had  been  unable  to  perform  his  duties.  Staple- 
ton,  J.,  says  (opinion  apparently  not  reported) : 

'•Ratable  deductions  from  salaries  of  subordinates  may  only  be  made  on 
account  of  absouce  from  duty  without  l.:iv»\  (;ri>ator  X.  Y.  Charter.  §  l"t:'.. 
It  is  coucede<l  relator  was  absent  with  itave.  l  lie  defendant  wjis  confront***! 
with  the  ot)IiRution  to  remove  the  relator  to  determine  the  salary  fixed  I  y 
tlie  i)oard  of  aldermen  (Greater  N.  Y.  Cliarter,  U  36,  1543),  aud  attached  to 
his  employment  as  an  inseparable  incbl«'nt." 

'I'lic  writ  was  issued.  The  case  of  O'Hara  v.  City  of  New  York, 
3v3  Misc.  Rep.  53,  66  N.  Y.  Supp.  909.  cited  by  plaintiti's  counsel,  was 
decided  in  1900.  which  was  prior  to  tiie  amendment  of  section  154.^ 
of  the  Charter,  which  was  enacted  in  1901.  In  that  case  the  plaintiff, 
who  had  become  incapacitated  by  illness,  conununicated  from  time  to 
time  with  his  superior  respecting  his  condition,  and  was  carried  on 
the  pay  roll^  oi  the  city  until  his  death.  The  court  said»  under  those 
circumstances: 

"While  sickness  may  furnish  snllitient  ren^^on  for  the  removal  of  a  pub- 
lic ottioer,  when  his  absence  on  lliat  aeconnt  has  been  permitted,  he  is  en- 
titled to  compensation  until  some  action  Is  talcen  on  the  sul)ject.  •  •  • 
The  assi«rnor  was  carried  on  the  defendant's  pay  roll,  the  defendant  received 
rei>orts  from  time  to  time  as  to  his  condition,  aud  not  only  toolk  uo  actiou 
In  the  matter,  but  iDferentlally  assented  to  the  absenca." 

Defendant  is  entitled  to  judgment. 
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PEOPLE  T.  LONOBBODL 
(Supreme  Coiurt,  Appellate  DlTlelon,  Second  Department  January  28,  ISIS.*) 

!•  AaSATTLT  AND  BaTTEKT  (f  91*) — ^ASSAVLT  IK  SECOND  DeGBEE — ^BVIDBffCB — 

SUFFICIEXCY. 

Evidence  held  to  .supi)ort  a  conviction  of  assault  In  tho  socoud  (if;4roe. 
[Ed.  Note. — For  other  cases,  see  Assault  and  Battery,  Cent.  Dig.  §  130 ; 
Dec  Dig.  1 91.«] 

2.  AaaAULT  and  BArmiT  82*)— PasBuifFnoir.  or  GmLT— Failvbb  or  Ao- 

ODaSD  TO  Dbmt. 

The  failare  of  aectised,  testifying  In  his  own  behalf  on  tats  trial  for 

assault  by  cutting  conirlainant  with  a  razor,  to  deny  that  he  had  n  razor 
at  the  time,  or  tiiat  lie  cut  complaiuant,  raised  of  itself  a  stroug  presumi>- 
tlon  of  gollt 

[i:<i.  Note.— For  other  caeee,  see  Aesanlt  and  Battery,  Gent  Dig.  1 127; 

Dec.  Dig.  §  82.*] 

3.  Witnesses  (§  380*) — Imfbaohhbnt-^Pboof  or  Contbaoxctoby  Statkmbxts. 

Where  an  officer,  called  as  a  witness  for  aeciised  on  trial  for  assatilt. 

testified  that  complainunt  had  told  him  in  the  station  hon-^o  tliat  he  did 
uot  know  who  assaulted  him,  that  the  only  other  iuformatiou  be  obtained 
was  a  telephone  commnnlcation  from  Assistant  District  Attorney  W.. 
and  that  he  had  a  telephone  conversation,  but  did  not  know  wlietlier  it 
was  with  Assistant  District  Attorney  W.  or  Assistant  District  Attorney 
F..  the  testimony  of  Assistant  District  Attorney  F.  that  be  called  np  the 
<^tlicer  at  tho  police  station,  and  was  told  that  he  was  talking  with  the 
oificer,  and  ttmt  the  latter  told  him  be  was  looldng  for  acewed,  and  that 
he  thontrbt  It  was  a  case  of  self-defense,  as  aoeosed  was  attacked  by  com- 
piainant  and  his  friends,  was  not  hearsay,  bnt  waa  admissible  to  affect 
the  crodiliility  of  the  odicor. 

[EU.  -Note. — For  otlier  cases,  see  Witnesses,  Cent  Dig.  |  1247;  Dec. 
Dig.  i  390.*1 

4.  Cbimirai.  Law  (f  1189*) — Habulbss  Ebbob— Ebbonsoxts  ADMissioir  or  Eri- 

DENCE. 

The  admission  of  testimony  that  an  officer  looked  for  accused  was  not 
prejudicial,  since  it  did  not  tend  to  show  that  accused  was  prullty. 

TKd.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  |S  3088,  3130. 

3137-3143;  Dec.  Dig.  §  11G9.*] 

Appeal  from  Trial  Term,  Kings  County. 

Michael  I.ongebodi  was  convicted  o£  assault  in  the  second  degree, 
and  he  appeals.  Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ, 

« 

George  W.  Martin,  of  Brooklyn  (Frederick  B.  Bailey,  of  Brooklyn, 
on  the  brief),  for  appellant 

Hersey  E^nton,  Asst.  Dist.  Atty.,  of  Brooklyn  (James  C.  Crop- 
sey,  Dist.  Atty..  of  Brooklyn,  and  Edward  A.  Freshman,  Asst.  Dist. 
Atty.,  of  New  York  City,  on  the  brief),  for  the  People. 

WOODWARD,  J.  [1]  The  defendant  has  been  convicted  of  the 
crime  of  assatilt  in  the  second  degree — the  evidence  being  substantially 
that  the  complainant  went  to  a  boot-blacking  parlor  in  Hamilton  ave- 
nue,  Brooklyn,  with  some  companions,  and  tliat  he  found  there  the 

*Fw  othwr  esasi      saiM  topto  4 1  numbsb  in  Dm.  4  Am.  Oiss>  Wl  to  date.  4  Rep'r  lodexes 
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defendant,  with  some  eight  girls  and  six  fellows,  all  of  whom  had  been- 
indulging  in  the  refreshments  served  at  a  christening;  that  he  stayed 
there  a  few  minutes,  during  which  time  he  got  into  a  fight  with  the 
defendant  over  one  of  the  girls,  and  was  imshed  out  of  the  place  by  . 
a  Mrs.  Zurica,  the  proprietress;  that  he  and  his  friends  went  down* 
the  street  for  some  distance,  and  then  started  back ;  that  on  their  way 
back  they  met  defendant,  with  several  others,  the  defendant  heinp  ac- 
companied si)ecially  by  one  of  the  girls,  and  that  as  the  two  parties 
met  the  defendant  took  out  a  razor  and  slashed  the  complainant  across 
the  face,  and  also  across  his  breast,  tiiough  the  blade  does  not  appear 
to  have  passed  through  the  coat;  that  thereupon  all  of  the  parties 
ran  away,  the  defendant  running  into  the  arms  of  a  policeman  on  the 
opposite  side  of  the  street,  who  made  some  inquiries  in  reference  ta 
the  trouble,  and  permitted  the  defendant  to  be  taken  home  by  the  girl 
who  was  accompanying  him,  while  the  complainant  and  his  friends 
ran  in  different  directions,  looking  for  the  man  who  did  the  cuttings 
but  failed  to  find  him. 

There  is  little  dispute  as  to  the  affair  down  to  the  time  of  the  meet- 
ing on  the  street  where  the  cutting  occurred.  The  defendant's  friends 
assert  that  the  complainant  made  the  first  assault  with  something  black 
in  his  hand,  and  that  the  defendant  ran  away  without  returning  the 
assault;  while  the  complainant  and  his  friends  testify  that  the  de- 
fendant stepped  out  away  from  the  girl  with  whom  he  was  walking 
and  cut  the  complainant  as  above  stated.  There  was  clearly  suffi- 
cient evidence  to  justify  the  verdict  of  the  jury,  and,  aside  from  the 
fact  that  a  certificate  of  reasonable  doubt  has  been  granted,  it  would 
hardly  require  any  serious  discussion. 

[2]  The  learned  court  granting  the  certificate  appears  to  have  been 
m  doubt  as  to  "whether  or  not  the  conviction  is  against  the  weight 
of  testimony"— «  doubt  which  we  do  not  share,  for  the  defendant  took 
the  stand  in  his  own  behalf,  and  nowhere  denies  that  he  had  a  razor, 
or  that  he  cut  the  complainant,  which,  of  itself,  would  raise  a  strong 
presumption  of  guilt.  Stover  v.  People,  56  N.  Y.  315 ;  People  v. 
Tice,  131  N.  Y.  651,  657,  30  N.  E.  494,  15  L.  R.  A.  669,  and  author- 
ities there  cited. 

[3]  The  point  which  appears  to  have  had  determining  weight  in 
the  granting  of  the  certificate  is  the  alleged  hearsay  evidence  of  one 
of  the  assistant  district  attorneys.  The  defendant  was  accused  of  cut- 
ting Connors,  and  Officer  Manning  was  called  as  a  witness  for  the 
dei  tense,  and  testified  in  substance  that  Connors  told  him  in  the  sta- 
tion house  he  did  not  know  who  cut  him.  Thereafter  Assistant  Dis- 
trict Attorney  Freshman  was  called  as  a  witness  to  contradict  Man- 
ning, by  giving  a  conversation  over  the  telephone  with  him ;  and  the 
learned  justice  says  that  no  foundation  for  such  a  contradiction  was 
laid,  as  Manning  was  not  asked  in  the  first  instance  anything  about 
a  conversation  over  the  telephone  with  Freshman,  and  tiiat  this  tcs^- 
timony  of  Freshman  was  taken  as  substantive  testimony,  clearly  hear- 
say, against  the  defendant,  and  not,  under  the  rules  of  evidence,  for 
the  purpose  of  impeaching  Manning,  It  appears  from  the  record^ 
however,  tliat  Manning  had  testified  that  "the  only  other  informa- 
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tion  I  got  was  a  telephonic  communication  from  Mr.  Warbasse,  the 
assistant  district  attorney,  as  to  why  I  didn't  make  the  arrest,"  and 
the  latter  part  of  this  testimony  was  stricken  out  on  motion,  and  Man- 
ning subsequently  said  that  he  had  a  telephonic  conversation,  but  did 
not  know  whether  it  was  with  Mr.  Freshman  or  Mr,  Warbasse.  and 
Mr.  Freshman  subsequently  testified  that  he  called  up  the  officer  at 
the  police  station,  and  was  told  that  he  was  talking  with  Officer  Man- 
ning, and  that  the  latter  told  him  that  he  was  looking  for  Longebodi, 
the  defendant,  and  that  he  thought  it  was  a  case  of  self-defense,  as 
Longebodi  was  attacked  by  the  complainant  and  his  friends. 

[4]  We  are  unable  to  discover  that  this  was  in  any  sense  hearsay 
testimony.  It  merely  went  to  the  credibility  of  one  of  the  defendant  s 
witnesses,  and  was  not  in  itself  prejudicial  to  the  defendant,  except 
as  it  tended  to  contradict  his  witness,  for  the  fact  that  an  officer  may 
have  been  looking  for  the  defendant  did  not  tend  to  show  that  be 
was  guilty  of  the  crime  on  which  the  trial  was  progressing. 

The  judgpient  appealed  from  should  be  affirmed.  All  concur. 


MBRWIN  T.  BOBEBTSON. 

{Supreme  Coort  Apfiellate  DirUUm,  Seeood  Department  Jaimary  24*  1018.> 

USUBT  (I  18*) — D8UBIOU8  Contract. 

A  contract  by  which  plaintiff  advances  money  to  defendant  to  satisfy 
claims  for  payment  of  which  she  Is  pressed,  plaintiff  to  be  repaid  the 
amount  advanced,  with  interest,  plus  the  amount  of  discount  obtained 
by  plaintiff  on  the  claims  by  reason  of  cash  payments,  is  usurious. 

[£<L  Note.— For  other  cases,  see  Usury.  Cent.  Dig.  SI  31-34,  3e-3S,  40; 
Dee.  Dig.  I  la* 

For  other  deflnitloDi,  see  Words  and  Fbrases,  ToL  S,  pp.  7246-7249.] 
Jenks,  P.  J.,  and  Tbomae,  J.,  dlsiiwitlng. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  George  P.  Merwin  against  Margaret  Robertson.  From 
a  judgment  dismissing  the  complaint  on  the  merits,  after  a  trial  with- 
out a  jury,  plaintiff  appeals.  Affirmed. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  THOMAS, 
CARR,  and  WOODWARD,  JJ. 

Jt  Stewart  Ross,  of  Brooklyn,  for  appellant 
Sarah  Stephenson,  of  Brooklyn  (Arthur  Garfield  Hays,  of  New  York 
City,  of  counsel),  for  respondent 

HIRSCHBERG,  J.  The  actkm  is  brought  to  foreclose  a  bond  and 
mortgage  on  an  apartment  house  belonging  to  the  defendant,  at  53-54 
Ocean  avenue,  borough  of  Brooklyn.   The  mortgage  is  for  $7,464.28, 

which  had  been  reduced  by  payments  at  the  time  the  action  was  com- 
menced, leaving  a  balance  of  $3,850.79.  At  the  close  of  the  plaintiff's 
case  a  motion  was  made  to  dismiss  on  the  merits,  on  the  ground  that 
the  bond  and  mortgage  were  usurious.  The  appeal  is  from  the  judg- 
ment entered  on  the  granting  of  the  motion. 

The  plaintiff  is  a  married  woman,  and  appears  to  h-ave  acted  in  the 
transactions  relating  to  the  loans  which  constitute  the  basis  of  the  deal- 
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ings,  and  to  the  giving  of  the  mortgage  intended  to  secure  such  loan!^, 
solely  throug;li  her  brother,  Frank  A.  Peavey  the  only  witness  in  her 
behalf.  Neitlicr  she  nor  the  defendant  took  any  personal  part  in  the 
transactions ;  the  defendant  being  rcj)rcsented  by  Effingham  L.  Holy- 
well, her  attorney  at  law,  who  occupied  an  office  joint^  with  Peavey. 
The  ai>artment  house  was  in  process  of  construction,  and  the  defend- 
ant was  indebted  to  certain  of  the  contractors  who  were  enj^acfed  in 
build inin^  it  and  \vl:o  were  pressini:^  her  for  payment.  The  at^reemenl 
was  made  that  Peavey  should  advance  from  time  to  time  such  money 
as  should  be  necessary  to  settle  the  clauns  of  the  contractors,  with  the 
understanding  and  agreement  that,  if  he  should  procure  such  settle- 
ments in  any  instances  at  a  discount;  the  defendant  nevertheless  would 
pay  for  the  use  of  the  money  so  advanced  the  entire  amount  of  the 
claim  of  the  creditor,  including  the  discount,  with  interest  at  6  per 
cent.  In  other  words,  assuming  that  the  plauitiff  is  the  real  party  in 
interest,  the  agreement  made  for  her  by  her  agent  was  in  effect  that 
she  would  lend  the  money  necessaty  to  settle  the  claims,  in  considera- 
tion of  the  defendant  repaying  to  her  the  money  so  loaned,  With  lawful 
interest,  together  with  whatever  sum  the  creditor  might  be  willing^  to 
deduct  from  his  claim,  with  interest  thereon  also.  The  question  of 
fact  is  undisputed,  and  the  learned  trial  court  has  foimd  that  tlie  agree- 
ment* was  made  with  the  corrupt  tmderstanding  constituting  usury. 
The  bond  and  mortgage  were  given  to  secure  the  entire  advances 
made,  as  well  as  the  discounts  or  bonuses,  which  were  not  advanced. 

It  is  soui];^ht  on  behalf  of  the  plaint itT  to  support  the  transaction  on 
the  ground  that  the  plaintiff  had  i)urchascd  the  claims  against  the  cie- 
fendant,  and  was  therefore  entitled  to  enforce  tliem  in  full  against 
her,. whether  secured  by  her  mortgage  or  otherwise.  No  such  transac- 
tion, however,  ever  took  place.  Each  claim  was  canceled  or  released 
when  it  was  settled,  and  no  assignment  of  any  of  the  claims  was  made 
to  the  plaintiff  or  to  any  one  in  her  behalf.  It  is  true,  as  stated  in  the 
dissenting  opinion  of  the  learned  Presiding  Justice,  that  there  is  noth- 
ing in  the  bond  and  mortgage,  of  themselves,  indicating  the  usurious 
agreement;  and  it  is  equally  true  that,  as  the  defendant  owed  her 
creditors  all  the  money,  no  additional  burden  was  imposed  upon  her 
by  the  agreement  in  qticstion.  The  agreement  is  fairly  stated  in  Uie 
dissenting  opinion,  as  follows: 

**It  was  agreed  ttiat  the  plaintiff  should  advance  from  time  to  time  sucti 
money  as  would  satisfy  tliese  claimants,  wiUi  tlie  understanding  Uiat  slie 
might  retalu  any  dlBcount  obtained  from  them  upon  cash  payments." 

I  do  not  see  how  stronger  language  can  be  used  to  indicate  usury ; 
the  corrupt  understanding  having  been  found  by  the  court  below  as  a 
fact.  A  party,  having  money,  agrees  to  advance  it  from  time  to  time 
for  the  use  of  another,  with  the  understanding  that  she  shall  be  re- 
paid, not  only  the  amount  so  advanced,  with  lawful  interest,  but  also 
such  other  bums  of  money  as  might  liavc  been  required  in  the  transac- 
tions, but  which  circumstances  rendered  it  unnecessary  for  her  to  ad- 
vance. As  I  understand  it,  lawful  interest  is  the  limit  of  what  a  lender 
may  receive  for  the  use  of  his  money,  and  the  payment  of  more  for 
such  use  is  forbidden.   By  the  terms  of  tlie  agreement,  tliat  burden 


Digitized  by  Goo<?le 


Sup.  Ct)  MKBWIN  y.  SOBK&T&OH  725 

was  imposed  on  the  defendant,  of  repaying  to  the  plaintiff,  with  in- 
terestf  more  than  the  plaintiff  had  loaned. 
It  necessarily  follows  that  the  judgment  should  be  affirmed. 

CARR  and  WOODW  ARD,  JJ.,  concur.  JUNKS,  P.  J.,  reads  for 
reversal,  with  whom  THOMAS,  J.,  concurs. 

JEXKS,  P.  J.  I'li^scntinj^).  This  action  is  for  foreclosure  of  a  mort- 
gage upon  premises  of  tlic  defendant.  The  plaintiff  appellant  was 
dismissed  at  the  close  oi  her  case,  and  judgment  upon  the  merits  was 
entered  against  her,  on  the  ground  that  the  bond  and  mortgage  were 
usurious.  The  obligation  was  to  secure  payment  to  the  plaintiff  on 
demand  of  the  sum  of  $7,467,  with  interest  from  a  specified  date,  or 
so  much  thereof  as  should  at  the  time  of  the  demand  have  been  ad- 
vanced by  the  plaintiff.  At  thjt  time  of  the  execution  of  the  obligation 
the  defendant  was  building  upon  the  premises,  and  was  preabcd  for 
payment  for  labor  and  materials,  with  threats  of  legal  actions  and  of 
the  filing  of  medianics*  liens.  It  was  agreed  that  the  plaintiff  should 
advance  from  time  to  time  such  money  as  would  satisfy  these  claim- 
ants, with  the  understanding  that  she  might  retain  any  discount  ob- 
tained from  tb-em  upon  cash  ])ayments.  The  learned  Special  Term 
decided  that  if  the  plaintiff  had  taken  assignments  of  the  claims,  and 
the  defendant  had  agreed  to  satisfy  them  by  a  bond  and  mortgage  for 
the  face  of  the  claims,  the  transaction  would  have  been  prima  facie 
lawful;  but  as  the  evidence  showed  that  the  plaintiff  extinguished  the 
various  claims,  and  tliat  the  discounts  received  by  the  plaintiff  upon 
such  extinguishment  were  not  advanced  by  the  plaintiff  to  the  de- 
fendant, the  receipt  of  these  discounts  by  the  plaintiff  to  her  own  ben- 
efit constituted  usury  that  voided  the  bond  and  mortgage. 

It  is  not  pretended  that  the  obligation  called  for  a  usurious  rate  of 
interest,  so  that  the  question  is  whether  the  separate  agreement  as  to 
the  said  discount  was  "a  corrupt  agreement  whereby  more  than  legal 
interest  was  to  be  paid."  Clarke  v.  Shcehan,  47  N.  Y.  188.  It  was 
not  enough  to  show  that  the  lender  was  "moved  by  considerations  of 
collateral  benefits  to  himself  which  may  indirectly  result  from  the 
transaction,"  but  that  they  are  "a  burden  imposed  upon  the  borrower, 
and  to  which  he  submits  as  the  means  of  obtaining  the  loan,  and  which 
arc  intended  as  a  coni])ensation  to  the  lender  beyond  the  legal  rate  of 
interest,  for  the  use  of  the  money."  The  Court,  per  Rapallo,  J,,  in 
Garke  v.  Sheehan,  supra.  There  is  no  proof  that  indicates  that  the 
agreement  as  to  these  discounts  was  merely  a  device  or  scheme  to  con- 
ceal the  exaction  of  usurious  interest,  for  it  is  conceded  that  the  urgent 
need  of  the  defendant  wa-^  relief  from  these  very  claims  which  were 
settled  by  the  plaintiff.  Doubtless  the  plaintitT  indirectly  profited  by 
the  transaction,  but  I  think  that  it  was  not  established  that  there  was 
any  burden  imposed  upon  the  defendant.  She  was  liable  upon  the 
claims,  they  were  discharged,  and  she  but  refunds  the  face  value  of 
the  claims  against  her,  with  interest.  In  American  and  English  En- 
cyclopedia of  I. aw  (2d  Kd.)  vol.  2''),  the  principle  is  expressed: 

"Where  the  lender,  as  part  of  the  consideration  of  the  loan,  nssuiups  n  debt 
Of  tlie  borrower  to  a  third  person,  the  tact  that  the  lender  compromises  the 
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debt  assumed  for  less  than  It^  face  value,  and  thereby  nenw  more  than 
legal  intereBt,  will  not  render  tlie  traiuiaction  UBurlona.** 

It  wte  incumbent  on  the  defendant  to  establish  her  defense  of  usury 

"by  clear  and  satisfactory  evidence,"  and  to  establish  the  facts  that 
constituted  it  "with  reasonable  certainty,"  and  that  there  was  a  usuri- 
ous agreement  between  the  respective  parties.  White  v.  Benjamin, 
138  N.  Y.  623,  33  N.  E.  1037. 

*'A  oorrapt  and  asariom  agreement  will  not  be  preenmed  from  a  fiiet  whldi 
is  equally  consistent  with  a  lawful  pnrpooeb"  Valentine  t.  Conner,  40  N.  X.at 
page  253,  100  Am.  Dec.  470. 

The  evidence  shows  that  a  representative  of  the  plaintiff  talked  with 
the  defendant  as  to  the  possibility  of  his  obtaining-  discounts  from  the 
claimants  when  he  paid  cash  to  satisfy  their  claims,  and  that  he  also 
informed  the  defendant  when  he  had  done  so,  and  that  she  expressed 
her  satisfaction.  The  evidence  further  shows  that  the  said  rqiresenta- 
tive,  at  the  request  of  the  defendant,  went  to  the  premises  once  and 
sometimes  twice  a  week  to  push  the  work,  and  that  he  rendered  per- 
sonal services  in  seeing^  these  various  claimants  and  securing  a  settle- 
ment of  their  claims.  I  think  that  the  proof  was  not  sufficiently  clear 
to  establish  that  the  agreement  for  the  discounts  was  merely  a  device 
to  take  usury.  See  Thurston  v.  Cornell,  38  N.  Y.  281. 

I  think  the  judgment  should  be  reversed,  and  a  new  trial  be  granted; 
costs  to  abide  the  final  award  of  costs. 

THOMAS,  J.,  concurs. 


BOBBBTSON  t.  MEBWIN  (two  caaea). 
(Snpreme  Court  Appellate  Dlvlalon,  Second  Department.  Jannary  24,  1918.) 

1.  UauBT  (I  08*)— UsuBiouB  CoirnuoT. 

A  transaction  by  which  one  makes  a  lonn  nnd  receives  a  note  for  the 
full  amount,  but  delivers  only  part  of  the  money,  retaining  the  bn lance 
as  compensation  for  pretended  services,  this  being  but  a  trick  and  device 

for  obtnlnlng  usurious  coniponsatlon  for  the  loan,  mnkes  the  note  usurlotis. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent  Dig.  if  91,  U4-118:  Dec. 
Dig.  i  63.* 

For  otber  deilnitloiia,  see  Words  and  Phrases,  toL  8,  ppt  7246-7248.] 

2.  Ububt  (§  85*) — Persons  Affected  by  Usury. 

A  transaction  by  which  P.,  one  of  the  three  owners  of  a  fund,  uptlnj; 
for  all,  makes  a  loan  therefrom,  pays  over  only  part  of  the  amount,  lor 
which  he  takes  a  note,  running  to  M.,  one  of  the  other  owners,  retatoing 
the  balance  on  a  pretended  claim  of  personal  services  for  the  borrower, 
but  never  drawing  it  from  the  fund,  makes  the  note  usurious  as  to  all ; 
it  being  a  case  in  which  he  was  not  acting  as  mere  agent  for  another,  but 
as  one  of  the  principals,  for  the  benefit  of  all  in  a  joint  enterprise^  so 
that  his  knowledge  would  be  that  of  all. 

[Ed.  Note.— For  other  cases,  see  Uaoiy,  Cent  Dig.  f  186;  De&  Dig. 
f  85.*I 

Thomas,  J.,  dissenting  In  part  ' 
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Appeal  from  Trial  Tenn,  Kings  Gotmty. 

Two  actions  by  Margaret  Rwertson  against  George  P.  Merwin. 
From  judgments  for  plaintiff,  defendant  appeals.  Affirmed. 

Arjrued  before  JENKS,  P.      and  THOMAS,  CARR.  WOOD- 

VVAKD,  and  RICH,  JJ. 

J.  Stewart  Ross,  of  Brooklyn,  for  appellant. 

Sarah  Stephenson,  of  Brooklyn  (Arthur  Garfield  Hays,  of  New  York 
^City,  of  counsel),  for  respondent 

CARR,  J.  These  are  appeals  from  two  separate  judgments  in  two 
•distinct  actions,  but  which  were  tried  together  as  one.  In  their  main 
features  the  pleadings  are  the  same,  and  the  testimony  in  each  action 
is  entirely  the  same,  and  both  cases  were  decided  npon  the  same  the- 
•cry  by  the  trial  court.  The  actions  were  brought  in  equity  to  cancel 
and  set  aside  certain  bonds  and  mortgages  made  by  the  plaintiff  in 
favor  of  the  defendant.  In  each  complaint  there  were  three  separate 
causes  of  action  set  forth;  but  the  evidence  given  at  the  trial  was 
confined  to  onl^  one  of  the  three  causes  of  action,  and  the  findings 
.made  by  the  trial  court  are  likewise  so  confined.  As  the  cases  were 
tried  and  decided,  the  actions  assumed  the  form  of  one  to  set  aside 
^.the  bonds  and  mortgages  as  usurious. 

[1]  As  to  action  No.  1,  it  appeared  that  the  plaintiff,  on  the  16th 
day  of  November,  1908,  made  and  delivered  her  Jx^nd  and  mortgage 
to  the  defendant,  in  which  she  agreed  to  pay  to  the  defendant  the 
:sum  of  $2,100  on  the  15th  day  of  May,  1909,  with  interest  thereon 
aaX.  the  rate  of  6  per  cent.,  to  be  paid  on  the  maturity  of  the  bond  and 
-mortgage.  The  trial  court  found  that  said  bond  and  mortgage  were 
given  by  the  plaintiff  to  the  defendant  to  secure  to  the  defendant  the 
simi  of  $1,509.75,  which  had  been  advanced  by  the  defendant  on  ac- 
count of  the  plaintiff,  together  with  a  bonus  of  $590.25,  for  the  use 
and  forbearance  of  the  moneys  so  paid  by  the  defendant  for  the  ac- 
count of  the  plaintiff.  It  appeared  on  the  trial  that,  at  the  time  of 
the  execution  and  delivery  of  the  bond  and  mortgage  in  question,  the 
plaintiff  was  engaged  in  erecting  a  building  on  some  real  estate  owned 
by  her,  and  that  the  building  contractor  was  a  corporation  known  as 
the  Henrjr  Kroeger  Building  Construction  Company.  She  was  rep- 
resented m  this  transaction  by  one  Holywell,  a  lawyer  who  had  an 
•office  at  44  Court  street,  Brooldyn,  N.  Y.  One  F.  A.  Peavcy  shared 
the  office  with  Holywell.  Peavey  was  not  a  lawyer.  Peavey's  mother, 
Mrs.  Peavey,  and  his  sister,  Mrs.  Merwin,  together  with  himself,  had 
.a  trust  account  of  moneys  on  deposit  in  the  name  of  Peavey  and  Holy- 
well, as  trustees.  It  was^held  subject  to  check  drawn  by  both  Peavey 
and  Holywell.  Whatever  moneys  were  paid  to  or  advanced  on  ac- 
count  of  this  mortgage  came  from  this  trust  fund.  It  was  the  course 
of  business  of  Peavey  to  take  all  securities  represented  by  loans  from 
this  trust  fund  in  the  name  of  Mrs.  Merwin.  When  this  particular 
bond  and  mortgage  was  closed,  Peavey  gave  to  Mrs.  Robertson  the 
:sum  of  $50  in  cash.  He  had  previously  loaned  to  the  Kroeger  Con- 
.structkm  Onnpany,  on  account  of  himself  and  his  joint  Tenturers,  the 
net  sum  of  $1,509.75,  and  according  to  his  statement  had  taken  from 
ahat  oorporatkm  orders  on  Mrs.  Robertson  for  the  payment  of  fit- 
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677.50;  the  difference  between  the  sums  advanced  and  ^e  amount  for 
whidi  orders  were  taken  being  retained  by  him  as  a  discount  on  the 
loans.  These  orders  were  never  surrendered  to  Mrs.  Robertson,  but, 
on  the  contrary,  were  returned,  as  Peavey  says,  to  the  Krocger  Con- 
struction Company,  when  tlie  bond  and  mortgage  were  executed. 
These  loans  were  not  made  with  special  relation  to  the  work  being 
done  for  Mrs.  Robertson,  and  at  the  time  they  were  made  no  pay- 
ments  were  due  from  her  to  the  Kroeger  Company. 

He  attempted  further  to  justify  his  retention  of  the  balance  on  the 
claim  that  S359  was  retained  by  him  for  searching  fees  and  for  serv- 
ices which  he  had  rendered  Mrs.  Robertson  in  another  matter.  He 
claimed  that  he  had  searched  the  title  himself,  although  he  was  not 
a  lawyer.  After  satisfying  the  amount  of  the  charge  which  he  claims 
to  have  set  aside  for  the  searching  fees,  there  would  be  still  a  balance 
of  some  $300  remaining,  and  this  amount  he  claimed  to  have  rctaiiu-d 
in  payment  of  services  rendered  by  him  in  a  previous  attempt  by  him 
to  negotiate  a  first  mortgage  on  the  property  of  Mrs.  Robertson,  un- 
der her  direction.  He  admitted  that  there  was  no  prior  agreement 
between  him  and  Mrs.  Robertson  for  compensation  for  an  unsuccess- 
ful attempt  to  negotiate  a  first  mortgage,  and  that  he  had  never  ren- 
dered a  statement  to  Mrs.  Robertson  of  the  amount  which  he  had 
retained  under  her  mortgage  to  Mrs.  Merwin,  in  compensation  for 
these  alleged  services.  According  to  his  own  story,  he  exacted  from 
Mrs.  Robertson  as  a  condition  of  the  loan  payment  of  a  claim  as  to 
which  she  had  no  legal  obligation  of  payment.  It  appeared  that  up 
to  the  time  of  the  trial,  which  took  place  on  January  16,  1912»  Peavey 
had  never  drawn  out  of  the  trust  account  any  part  of  the  moneys 
which  he  retained  from  Mrs.  Robertson  when  the  bond  and  mortgage 
was  executed  and  delivered.  The  learned  trial  court  found  practi- 
cally that  the  retention  of  these  moneys  by  Peavey  lor  his  alleged 
services  was  but  a  trick  and  device  for  the  purpose  of  procuring  a 
usurious  consideration  on  the  making  of  the  loan  to  Mrs.  Robertson. 
The  evidence  justified  such  an  inference,  and  there  is  no  gOOd  ttHSOa 
to  disturb  the  judgment  on  the  facts. 

[2]  The  appellant  claims,  however,  that,  even  though  Peavey,  while 
acting  for  the  defendant,  made  an  agreement  which,  if  the  defendant 
had  known  of  and  authorized,  should  have  rendered  the  bond  and 
mortgage  void  as  usurious,  yet  it  was  not  shown  that  the  defendant 
had  any  knowledge  of  or  in  any  way  ratified  the  acts  of  Peavey.  in 
so  far  as  he  attempted  to  extort  from  the  borrower  an  illegal  consid- 
eration. A  number  of  authorities  are  cited  to  the  effect  that  a  prin- 
cipal, making  a  loan  through  an  agent,  cannpt  be  charged  with  usury 
because  the  agent  extorts  for  his  own  use  and  purpose  what  would 
be  otherwise  an  illegal  consideration,  unless  the  principal  either  had 
knowledge  of  or  subsequently  ratified  the  act  of  the  agent.  That  such 
is  the  law  under  proper  circumstances  there  is  no  question  here:  but 
in  this  case  it  appears  that  the  moneys  put  out  by  Peavey  belonged  to 
three  persons,  his  mother,  the  defendant,  his  sister,  and  hiniself,  and 
that  the  bond  and  mortgage,  though  taken  in  the  name  of  the  defend- 
ant,  his  sister,  were  so  taken  pursuant  to  a  practice  that  all  investments 
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made  from  said  trust  land  were  to  be  secured  by  instruments  runnbg 
to  his  sister,  Mrs.  Merwin.  In  the  bond  and  mortgage  Mrs.  Merwin 
is  described  as  "George  P.  Merwin/'  She  is  likewise  so  described  in 

the.  pleadings  and  is  so  named  even  in  the  minutes  of  the  trial.  Why 
a  woman  should  be  described  in  legal  instruments  with  a  masculine 
name  is  rather  mysterious. 

It  seems  to  me  that  this  is  not  a  simple  case  of  an  agent,  without 
the  knowledge  or  ratification  of  his  principal,  extorting  a  considera- 
tion  for  his  own  benefit  and  account,  which,  if  extorted  for  the  ac- 
count of  his  principal,  would  be  usurious,  but  one  in  wliich  Peavey 
was  acting,  not  as  a  mere  agent  for  the  bcnetit  of  another,  but  as 
one  of  three  principals,  for  the  benefit  of  .all  three  in  a  joint  enter- 
prise. Under  these  circumstances,  the  knowledge  of  Peavey  would 
be  the  knowledge  of  all  three,  and  what  would  bind  Peavey  as  a  prin- 
cipal would  bind  the  others  also,  on  the  <ame  theory. 

As  to  the  second  mortgage,  and  likewise  the  second  judgment,  it  ap- 
pears that  the  plaintiff  gave  to  the  defendant,  throni^h  Peavey,  her 
bond  and  mortgage  for  the  sum  of  $265,  and  that  out  of  the  same 
trust  fund  Peavey  paid  on  account  of  the  plaintiff  the  sum  of  $210.84, 
leaving  a  balance  of  $54.16.  On  the  recording  of  the  bond  and  mort- 
gage seatred  by  this  loan,  the  sum  of  $1.50  was  paid  as  recording 
fees.  Peavey  claims  that  the  balance  was  retained  by  him  for  serv- 
ices in  searching  the  same  title  as  that  which  was  covered  by  the  other 
mortgage.  This  second  mortgage  was  likewise  taken  in  the  name  of 
the  defendant  Mrs.  Merwin,  according  to  the  usual  cotirse  of  business, 
and  Peavey  left  undrawn  in  the  trust  fund  the  amount  which  he 
claims  to  have  retained  for  his  services  in  searching  the  title.  Here, 
again,  the  court  found  the  giving  of  a  bonus  amounting  to  the  dif- 
ference between  the  sum  actually  advanced  and  the  amount  of  the  se- 
curity. If  the  evidence  would  justify  this  finding  of  fact,  then,  of 
course,  the  judgment  is  unassailable.  The  evidence  does  justify  the 
finding.  It  seems  to  me  apparent  that  NIrs.  Robertson  was  defense- 
less in  the  hands  of  Peavey,  and  was  choused  accordingly,  and  that 
usury  was  the  purpose  of  Peavey,  and  the  explanations  o^i^ered  by 
him  a  mere  cloak  to  such  purpose. 

The  judgment  in  both  cases  should  therefore  be  affirmed,  with  costs. 

JENKS,  P.  J.,  and  WOODWARD  and  RICH,  ]].,  concur. 
THOMAS,  J.,  votes  to  affirm,  in  so  far  as  the  interest  of  Peavey,  de- 
fendant's brotlier,  is  concerned. 


1 79  Misc.  Rep.  118.) 

In  ra  ISLY, 

(Supreme  Court;  Special  Term,  Westchester  Oonnty.  January  25,  IMA.) 

ATTOBnmr  and  Olibnt  (|  182*)— Coitpbivsatioi?  or  Attokkbt— BitFoncKimrr 
OF  Lien 

Under  Judiciary  Law  (Consol.  Laws  1909,  c.  30)  S  475,  providing  that 
from  the  commencement  of  en  action  or  special  proceeding;,  and  the  serv- 
ice of  an  answer  rontainlnp:  a  counterclaim,  the  attorney  who  appears  for 
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a  party  has  a  Ueil  on  his  cli«it*B  cause  of  action,  claim,  or  counterclaim, 
which  attaches  to  a  verdict,  report,  decision,  Judgment,  or  final  order 
in  his  client's  favor,  and  the  proceeds  tliereof,  an  attoruey  cauuut  enforce 
a  lien  for  services  and  dlsburscmeiits  against  real  estate  which  bas  been 
the  subject-mHtter  in  n  certiorari  proceedlDf  to  review  the  aBDceBmoat  of 
the  real  estate  for  taxation. 

[Ed.  Note;— For  other  casee,  see  Attorney  and  Client^  Cent  Dig.  if  315, 
899-406;  De&  Dig:  S  182.*] 

Application  by  William  A.  H;  Ely,  an  attorney,  to  detennine  and 
enforce  an  attorney's  lien.  Denied. 

H.  H.  &  W.  L.  Morse»  both  of  Tarrytown^  for  petitioner. 
Duer,  Strong  &  Whitehead,  of  New  York  City,  for  respondents. 

TOMPKINS,  J.  The  question  in  this  proceeding  is  whellier  an 
attorney  can  assert  and  enforce  a  lien  for  his  services  and  disburse- 
ments against  real  estate  which  has  been  the  snbject-matter  in  a  cer- 
tiorari proceeding  to  review  the  assessment  of  such  real  estate  for  the 
purpose  of  taxation,  where  the  petitioner  was  the  attorney  for  the 
owners  of  the  property.  The  claim  by  the  attorney  is  made  under 
sections  474  and  475  of  the  Judiciary  I^w  (Consol.  Laws  1909,  c  30). 
Section  475  provides  as  follows : 

"From  the  commencement  of  au  action  or  special  proceeding,  and  of  the 
■eerrloe  of  an  answer  cootaining  a  counterclaim,  the  attorney  who  appears 
for  a  party  bas  a  lion  upon  his  client's  cause  of  action,  claim  or  counter- 
claim, which  attaches  to  a  verdict,  report,  decision,  Judgment  or  final  order 
in  his  client's  fltvor,  and  the  pfooeisds  tbsreof  In  wlioooever  bands  thegr  may 
•come.** 

I  think  the  petitioner  cannot  maintain  this  proceeding,  and  that  his 

remedy  is  by  an  action  at  law.  It  does  not  appear  that  there  has  been 
a  "verdict,  report,  decision,  judgment  or  final  order  in  his  client's 
favor,"  or  that  his  clients  have  the  "proceeds"  of  any  "cause  of  ac- 
tion, claim  or  counterclaim." 

The  certiorari  proceeding  appears  to  have  been  settled  before  reach- 
ing a  final  order  or  judgment,  and  it  does  not  appear  that  the  owners 
jeaped  any  direct  benefit  from  that  proceeding.  For  a  subsequent 
year,  it  is  alleged  in  the  petition  the  assessment  upon  the  property 
upon  the  client "s  real  estate  was  materially  reduced,  and  the  petitioner 
clanns  tliat  he  accomplished  that  reduction.  This  is  denied,  however, 
1>y  the  respondents.  Conceding  that  the  petitioner's  daim  in  this  re- 
spect is  tme,  I  cannot  see  how  a  lien  can  be  asserted  against  the  real 
estate  for  the  attorney's  services  before  the  town  assessors  in  secur- 
ing a  reduction  of  the  assessment.  The  provisions  of  section  475  of 
the  Judiciary  Law  were  not,  in  my  opinion,  intended  to  cover  such  a 
proceeding,  nor  do  1  think  that  an  attorney's  lien  can  be  enforced 
against  real  estate  which  is  the  subject  of  a  certiorari  proceeding,  upon 
the  theory  that  such  real  estate  is  the  "proceeds  thereof/'  within  the 
nieaning  of  section  475. 

Motion  denied. 
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<STipr«nie  Oonrt,  Appellate  DivftAoa,  Fourth  Depertmeot  January  8,  101S.> 

L  Masteb  and  Servant  (|  280*) — ^Aotxons  roa  Injubiks — Questions  fob 
JUBY. 

Tn  a  motonnan's  action  for  Injuries  cansed  by  the  derallmpnt  of  a  car, 
where  there  was  evidence  tenfling  to  show  that  the  inotorman  was  negli- 
gent in  running  the  car  around  a  curve  at  an  eKoessive  rate  of  speed, 
while  he  testified  that  ho  used  the  usual  means  to  control  the  spee<l  of  the 
car,  such  as  bad  always  before  proved  sufficient  at  that  curve,  his  negli- 
gence was  a  question  tor  tlia  jnry,  and  a  verdict  In  hie  flvvor  wovld  not  be 
disturbed. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  ||  1089, 
1000^  1082-1182;  De&  Dig.  |  280l*) 

2l  Marteb  ahd  SnvAira  (I  2TB*)— Aonomi  voa  Iirnymii  niniiiiiiirqr  of 

Evidence. 

In  a  motorroau's  action  for  injuries,  evidence  aside  from  the  inference 
arising  from  the  accident  itself  held  solBdent  to  support  Jury%  finding 
that  at  the  t\m9  of  the  accident  bia  car  was  not  eauipped  witb  reaaonatilsr 
safe  wheels  or  trucks. 

[Ed.  Note. — ^Por  otber  cesee,  see  Master  and  Servant,  Cent  Dig.  H  964, 
966-066,900-009,  on,  972,  077;  Dec.  Dig;  •  27&«] 

3.  Masteb  ahd  BawAMt  (I  285*)— AonoRS  von  Injubbb— QuHnom  voa 

Juar.. 

In  a  motorman'B  action  for  injuries  caused  by  the  derailment  of  Ills 

car,  where  he  testified  that  he  had  operated  other  cars  around  the  same 
curve  at  a  greater  rate  of  speed  than  the  car  in  question  was  running  at 
the  tlme^  wltliout  dlflBculty  and  without  having  SQCb  cars  leave  the  track, 
it  was  a  question  for  the  jury  whether  the  car  would  have  made  the 
curve  successfully  notwithstanding  tlie  rate  of  speed  if  there  iiad  been  no 
defect  In  the  track. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant.  Cent.  Dig.  n  1002, 
lOO.'i.  1007,  1008.  1016.  10P>r,,  1043.  1053 ;  Dec.  Dig.  |  283.»J 

McLennan,  P.  J.,  and  Kruse,  J.,  dissenting. 
Appeal  from  Trial  Term,  Monroe  County. 

Action  by  James  F.  Moran  against  the  New  York  State  Railways. 
From  a  judgment  for  plaintifl,  and  an  order  denying  a  motion  to  set 
■aside  the  wdict  and  for  a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  McLENNAN,  P.  and  KRUSB,  ROBSON, 
FCX>TE,  and  LAMBERT.  JJ. 

Willis  A.  Matson,  of  Rochester,  for  appellant 
George  D.  Reed,  of  Rochester,  for  respondent 

FOOTE,  J.  Plaintiff  was  an  experienced  motorman,  liavinj^  been 
in  defendant's  employ  for  20  years.  He  was  injured  when  the  car 
he  was  operating  left  the  track  at  a  sharp  curve  at  the  junction  oif 
Clarissa  street  and  Mt.  Hope  avenue  in  the  city  of  Rochester.  After 
leaving  the  track,  the  car  ran  along  the  pavement  and  struck  a  tree 
with  such  force  as  that  a  space  the  width  of  the  tree  was  cut  com- 
pletely through  the  front  vestibule. 

[1]  He  has  recovered  a  verdict  upon  the  theory  that  the  accident 
was  due  to  a  defective  truck  under  the  car.  It  was  defendant's  claim 
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at  the  trial  that  the  derailment  was  caused  by  plaintiff's  negligence  in 
running  the  car  around  this  curve  at  a  greater  rate  of  speed  than  its 

rules  pcmiittcfl.  There  wri'^  evidence  from  which  the  jury  inic^ht  have 
found  plaintiU  ncgHgcnt  in  this  respect,  but  plaintiff's  testimony  was 
to  the  effect  that  lie  used  the  usual  means  to  control  the  speed  of  the 
car  such  as  has  ahvays  before  proved  sufficient  at  this  curve.  We 
think  the  question  of  plaintiiTs  negligence  in  this  respect  was  one  of 
fact  for  the  jury,  and  that  we  should  not  disturb  the  verdict  on  that 
question. 

[2]  Several  months  after  tlie  accident  one  of  the  trucks  of  the  car 
was  found  to  be  defective,  in  that  the  frame  and  pedestal  were  bent 
and  twisted.  This  had  a  tendency  to  cause  the  car  to  leave  the  rails^ 
and  not  to  take  the  switches  properly.  The  question  in  the  case  was 
whether  this  defect  existed  prior  to  the  accident.  It  appeared  that 
the  accident  itself  might  have  produced  this  condition.  The  jury 
found  by  answering  specific  questions  that  the  car  was  not  e(iuii)ped 
at  the  time  of  the  accident  in  a  reasonably  safe  manner  as  to  its  wheels 
or  trucks,  and  that  it  ran  off  the  track  owing  to  defective  and  unsafe 
'  equipment.  Appellant  claims  that  there  is  no  evidence  sufiicient  to 
support  these  findings,  that  the  finding  that  the  wheels  or  trucks  were 
defective  is  based  S'^lely  u\^on  inference  from  the  happening  of  the 
accident,  and  that  tlic  tinding  that  the  accident  was  due  to  these  de- 
fects is  a  second  inference  based  upon  the  first. 

We  think  there  was  sufficient  evidence  to  support  the  first  finding, 
irrespective  of  inferences  arismg  from  the  accident  itself.  The  de- 
fective condition  of  the  truck  whidi  was  found  to  exist  after  the  ac- 
cident was  of  a  character  likely  to  cause  such  an  accident,  and  the  jury 
were  instructed  to  determine  whether  it  was  caused  by  the  accident  or 
whether  it  existed  previously. 

There  was  no  direct  evidence  that  the  truck  was  not  in  this  defec- 
tive condition  when  defendant  first  placed  it  in  use  some  20  days  prior 
to  the  accident.  Defendant's  foreman,  Cunningham,  who  assembled 
this  truck  and  placed  it  under  the  car,  testified  that,  when  he 
"put  this  truck  up.  it  was  all  in  goofl  shape.  It  went  together, 
the  parts,  all  in  good  shape, "  but  he  did  not  say  that  the  frame 
was  not  bent  or  the  pedestal  twisted.  There  was  also  evidence 
of  tests  made  by  running  the  car  over  several  lines  before  it  was 
put  in  use.  which  tests  did  not  indicate  any  defects  in  this  truck. 
Representatives  of  the  manufacturers  of  the  truck  were  wit- 
nesses at  the  trial,  but  did  not  testify  that  the  frame  was  not  bent  or 
the  pedestal  twisted  at  the  time  the  truck  was  delivered  to  de- 
fendant. While  in  use  during  those  20  days  trouble  was  experienced 
in  operating  this  car  at  switches  out  of  proportion,  as  the  jury  may 
have  found,  to  similar  trouble  experienced  on  defendant's  railway  with 
its  other  cars.  The  average  number  of  such  troubles  was  shown  to 
be  only  two  per  day  on  the  whole  system.  This  car  during  this  time 
failed  to  take  switches  properly  on  at  least  five  different  occasions^ 
or  on  an  average  of  once  each  four  days.  Plaintiff's  witnesses  testified 
that  there  were  seven  such  occasions,  but  as  to  two  of  them  the  wit- 
nesses were  not  certain  whether  they  were  before  or  after  the  acci- 
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dent.  Assuming  that  they  occurred  on  an  average  of  once  in  four 
days  before  the  accident,  and  that  the  general  average  of  such  occur- 
rences on  defendant's  whole  system  was  two  per  day,  then,  unless  de- 
fendant had  only  eight  cars  in  use  on  its  whole  system,  it  appears  that 
this  particular  car,  which  was  numbered  400,  had  some  defect  which 
interfered  with  its  running  over  switches  as  snccessfuUy  as  defend- 
ant's other  cars.  It  is  true  that  the  evidence  does  not  snow  the  total 
nuinber  of  cars  operated  on  defendant's  system,  but  from  the  num- 
ber which  this  car  bore  and  such  general  facts  as  appeared  in  the 
testimony  in  reference  to  defendant's  railway  system,  without  refer- 
ence to  the  knowledge  possessed  by  the  court  and  jury  sitting  in  the 
same  city  in  wfaidi  the  ^stem  was  in  operation,  we  think  the  jury 
were  justified  in  finding  that  there  was  a  defective  truck  upon  this 
'  car  solely  from  its  performance  in  operation  before  the  accident,  and 
that  such  finding  does  not  rest  for  its  support  entirely  upon  inference 
from  the  accident  itself. 

[I]  Moreover,  plaintiff  testifies  that  he  had  operated  other  cars 
around  this  same  curve  at  a  greater  rate  of  speed  tiian  the  car  in  ques- 
tion was  running  at  the  time  of  the  accident  without  difficulty  and  with- 
out having  such  cars  leave  the  track.  The  jury  were  at  liberty  to  con- 
clude fi'tni  this  testimony,  if  they  accepted  it  as  true,  that  the  car  in 
que>ti<)n  would  have  made  this  curve  <u<  rc^<;fully  at  the  lime  of  the 
accident,  notwithstanding  the  rate  of  speed,  if  there  had  been  no  de- 
fect in  the  truck. 

If  this  truck  had  a  bent  frame  and  twisted  pedestal  at  the  time  de- 
fendant receivetl  it  and  placed  it  under  the  car,  it  was  a  defect  which, 
according  to  the  testimony,  reasonable  inspection  would  have  disclosed, 
although  ordinary  inspection  after  tiie  truck  was  put  under  the  car 
would  not.  There  is  no  claim,  however,  that  prior  to  the  accident 
anything  had  happened  to  this  car  which  might  have  produced  the 
bending  of  this  truck  frame  or  the  twisting  of  the  pedestal. 

We  think  a  question  of  fact  was  presented  for  the  jury  by  all  the 
evidence  as  to  whether  there  was  a  Itent  frame  and  twisted  pedestal 
on  this  truck  at  the  time  it  vvas  installed  by  defendant  under  this  car, 
\^hich  defendant  was  negligent  in  failing  to  discover  by  reasonable 
inspection,  and  that  the  verdict  of  the  jury  upon  this  question  is  not 
so  decidedly  against  the  weight  of  the  evidence  as  to  justify  setting 
it  aside  upon  that  ground. 

We  think  the  judgment  and  order  appealed  from  should  l>e  aftirmed, 
with  costs.   All  concur,  except  McLEXNAN,  P.  J.,  and  KKUSE, 
who  dissent  in  an  opinion  by  McIKNNAN,  P.  J. 

McLENNAN,  P.  J.  (dissenting).  As  I  understand  it.  the  sole  ques- 
tion presented  by  this  appeal  is  whether  or  not  the  defect  in  the  de- 
fendant's car,  which  presumably  caused  the  derailment  and  the  injury 
to  the  plaintitl,  was  of  such  a  character  as  that  by  the  exercise  of  rea- 
sonable care  on  the  part  of  the  defendant  in  inspecting  such  car  it 
ought  to  have  been  discovered.  It  is  undisputed  that  the  car  left  the 
track  at  a  sharp  curve  on  the  defendant's  road,  that  when  it  left  the 
•    track  it  was  going  with  such  speed  and  force  as  to  traverse  the  dis^ . 
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tance  of  75  or  80  feet  along  the  pavement  and  across  the  street  until 
it  struck  a  tree  with  such  force  that  the  tree  was  forced  through  the 
vestibule  to  the  forward  truck  of  the  car,  and  in  such  collision  the 
plaintiff  sustained  the  injuries  for  which  he  seeks  to  recover  in  this 
action. 

It  appears  that  truck  under  the  car  in  question  was  purchased 
by  the  defendant  from  a  reliable  and  representative  finn  of  car  build- 
ers.   Apparently  it  was  shipped  to  the  defendant  in  parts  and  was 

assembled,  put  together  by  the  defendant,  and  placed  under  car  So. 
400.  This  was  all  completed  about  20  days  prior  to  the  accident.  A 
test  of  the  car  thus  equipped  was  then  made  by  the  defendant  as  tc^ 
the  efficiency  and  condition  of  the  trudc  for  the  purposes  for  which  it 
was  intended.  The  test  so  made,  it  is  claimed,  was  inadequate,  and 
not  such  as  would  disclose  any  defects  in  such  truck  if  any  existed. 
After  such  test  had  been  made,  the  car  was  put  in  commission  to  run 
over  the  different  lines  of  the  defendant.  In  the  operation  of  such  car 
it  was  found  that  occasionally  when  entering  a  switch  it  would  leave 
the  track.  It  is  shown  that  in  at  least  three  of  the  five  occasions  that 
it  left  the  switch  prior  to  the  a^ident  it  was  because  of  the  defect 
in  the  switches  rather  than  because  of  the  defect  in  the  truck.  In  the 
other  two  instances  the  cause  of  its  leaving  the  switch  is  not  disclosed. 
But,  however  that  may  be,  there  is  absolutely  no  evidence  that  the 
plaintiff  or  any  other  person  connected  with  the  operation  of  this  car 
mformed  the  defendant  or  any  of  its  officers  that  it  did  not  operate 
properly  over  the  switches  or  any  other  part  or  parts  of  defendant's 
tracks  prior  to  the  accident.  So  that  the  evidence  is  practically  uncon- 
tradicted that,  so  far  as  the  defendant  is  concerned,  none  of  its  otti- 
cers  or  agents,  or  even  its  employes,  except  the  plaintiff  and  like 
employes,  knew  that  the  car  in  question  was  not  capable  of  being  op- 
erated in  an  entirely  safe  manner.  Of  course,  it  is  shown  as  aJ>ove 
stated  that  upon  five  occasions  this  car  left  the  track  at  switch  points, 
but  that  in  no  instance  had  such  fact  been  called  to  the  attention  of 
the  defendant. 

At  the  time  in  question,  the  car,  so  far  as  appears,  for  the  first  time 
left  the  track  at  a  point  other  than  at  the  switch,  viz.,  upon  a  curve, 
and  the  mjury  of  which  the  plaintiff  complains  resulted.  The  evidence 
tends  to  show  that  because  of  such  accident  the  car  was  badly  wrecked, 
and  that  its  collision  with  the  tree,  to  which  we  have  referred,  would 
be  an  ample  cause  tor  its  condition  discovered  after  such  accident. 
After  the  accident  the  car  was  dismantled,  and  an  inspection  was  made 
of  it,  and  it  was  discovered  that  the  frame  of  the  truck  was  bent 
and  twisted  one-half  inch  out  of  true,  and  it  is  apparently  conceded 
that,  if  such  condition  existed  before  the  accident,  it  would  have  been 
sulTicient  to  have  thrown  the  car  off  the  track  at  the  time  in  question, 
and  have  caused  the  accident  which  is  the  subject  of  this  litigation. 
But,  as  it  seems  to  me,  it  is  quite  as  reasonable  to  infer  from  the  evi- 
dence that  such  condition  of  the  truck  was  due  to  the  collision.  This 
would  appear  to  be  demonstrated  almost  beyond  a  doubt  from  the 
fact  that,  when  an  attempt  was  first  made  to  operate  the  car  after 
being  repaired  following  the  collision,  it  refused  to  take  a  switch  five  • 
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times  out  of  seven/  when  the  switch  was  ooncededly  in  proper  order, 
whereas  before  the  accident,  running  almost  constantly  for  20  days, 

it  refused  to  take  the  switch  only  five  times,  and  it  is  shown  that  upon 
at  least  three  of  those  occasions  the  fault  was  due  to  the  switch  itself. 

In  my  view  of  this  case,  it  was  purely  speculation  for  the  jury  to 
say  that  the  derailment  in  question  was  caused  by  the  defect  in  the 
alignment  of  the  truck  such  as  was  discovered  when  the  car  was  after- 
wards dismantled ;  but,  further,  it  wiU  he  remembered,  and  there  is  no 
contradiction  in  the  evidence  in  this  respect,  that  prior  to  the  accident 
the  car  in  question  never  left  the  track  except  at  switch  point,  and  that 
at  least  three  of  those  derailments  are  explained  by  the  fact  that  the 
switch  over  which  it  passed  was  defective,  and  the  cause  of  the  derail- 
ment in  the  other  two  cases  at  switch  points  is  not  in  any  manner 
disclosed  by  the  evidence.  So  that  we  have  the  situation  of  a  truck, 
or  the  chief  parts  of  it,  obtained  by  the  defendant  from  a  standard 
and  reliable  manufacturer,  tested,  perhaps  inadequately,  before  being 
put  into  commission  upon  the  defendant's  road,  but  after  such  tests 
as  were  made  had  been  made,  and  it  was  put  into  regular  commission, 
so  far  as  the  defendant  knew  or  had  reason  to  believe,  it  performed 
every  function  which  could  be  required  of  it.  True,  upon  five  occa- 
sions during  the  20  days  it  was  in  commission  before  this  accident  it 
failed  to  keep  the  track  at  switch  points,  but  such  failure  was  not  re- 
ported to  the  defendant,  and  the  plaintiff  in  this  case  was  operating 
the  car  upon  at  least  three  of  those  occasions  and  did  not  report  the 
same  to  Uie  defendant.  So  that  the  question  is  presented,  Was  the 
defendant  under  such  circumstances  negligent  because  it  did  not  di8> 
cover  prior  to  the  accident  the  defect  in  the  car  truck  which  conced- 
edly  existed  after  the  accident,  and  which,  if  it  existed  prior  to  the 
accident,  would  have  been  adequate  to  account  for  such  accident? 

I  conclude  that  there  was  no  evidence  which  would  justify  the  jury 
in  finding,  as  they  must  necessarily  have  found,  under  the  charge  of 
the  court,  that  the  defendant  was  guilty  of  negligence  in  failing  to 
have  discovered  prior  to  the  accident  the  defect  in  the  truck,  and  that 
such  defect  caused  the  accident  which  is  the  subject  of  this  litigation. 
I  think  the  question  of  plaintiff's  contributory  negligence  was  for  the 
jury,  and  that,  under  all  the  circumstances,  the  defendant  has  no 
cause  for  complaint  as  to  its  determination  in  that  regard.  But  I  am 
of  the  opinion  that  the  jury  was  not  warranted  in  finding  that  the  de- 
fective condition  found  to  exist  after  the  accident  did  exist  prior  to 
the  accident,  and  that,  even  if  it  did,  the  defendant  was  not  shown 
guilty  of  any  negligence  in  failing  to  make  such  an  inspection  as  would 
have  disclosed  to  it  the  defect,  because  no  improper  performance  of  the 
car  had  been  reported  to  it. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event 
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rARNSWORTH     BORO  OIL  ft  GAS  00. 
(Supreme  Goart»  AiipelUite  DlTlslon,  FoarUi  Departmeot  Jammry  15^  1918.) 

Appeal  from  Special  Term,  Erie  County. 

Action  by  Newton  £.  Farnsworth  against  the  Bora  Oil  &  Gas  Com- 
pany.  Prom  a  judgment  for  plaintiff  (76  Misc.  Rep.  37»  134  N.  Y. 

Supp.  348),  defendant  appeals.  Affirmed. 

Ward  J.  Wilber,  of  Gowanda,  for  appellant. 
Fred  J.  Blackmon,  of  Buffalo,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with  costs,  upon  the  opinion 
of  Pound,  J.,  delivered  at  Special  Term.  All  concur,  except  KRUSE, 
and  LAMBERT,  JJ.,  who  dissent  in  a  memorandum  hy  KRUSE,  J. 

KRUSE,  J.  (dissenting).  Concedcflly  ihc  town  board  has  no  author- 
ity over  the  highways  of  the  town,  and,  bcypnd  the  fact  that  the  de- 
fendant's pipes  have  been  permitted  to  remain  in  the  highway,  there 
is  nothing  to  connect  the  highway  conwiissioncr  with  the  consent  to 
use  the  hiq:hway  given  by  the  town  bonrd  to  the  defendant.  If  the 
commissioner  of  highways,  whose  consent  to  the  use  of  the  higliways 
is  necessary  for  such  purposes,  had  given  his  consent,  upon  which  the 
gas  company  had  acted,  and  tmder  which  it  was  enjo}ing  certain 
privil^ies  which  it  otherwise  would  not  have,  upon  terms  and  condi- 
tions voluntarily  accepted  by  the  gas  company,  the  doctrine  of  estop- 
pel might  apply,  although  the  commissioner  of  highways  had  no  legal 
right  to  exact  or  rec|uire  such  conditions.  That  is  as  far,  1  think,  as 
the  decision  goes  in  the  case  of  Rochester  Telephone  Company  v. 
Ross,  125  App.  Div.  76,  109  N.  Y.  Supp.  381,  relied  upon  by  the 
plaintiff.  But  here  the  gas  company  obtained  nothing  from  the  town 
boat  1,  and  the  consent  does  not,  as  I  think,  rest  upon  even  a  shadow 
of  right. 

It  is  possible  that  the  circumstances  may  be  such  that  the  parties 
to  the  action,  as  between  theinselves,  adoptod  the  terms  and  conditions 

of  the  so-called  franrhise  and  made  them  a  part  of  their  contract  un- 
der which  the  defendant  was  to  supply  gas  to  the  plaintiff;  but  the 
case  does  not  seem  to  have  been  tried  or  decided  upon  that  theory, 
and  I  hardly  think  the  findings  of  fact,  as  they  now  appear,  are  suffi- 
cient to  justify  an  affirmance  upon  that  theory;  nor  was  the  case 
tried  upon  the  theory  that  the  highway  commissioner  adopted  the  ac- 
tion of  the  town  board.  There  is  no  finding  to  that  effect,  or  evidence 
to  warrant  such  a  finding.  It  docs  not  ai'>pear  that  the  highway  com- 
missioner knew  the  terms  of  the  so-called  franchise,  or  that  the  town 
board  had  assumed  to  act  upon  that  matter,  or  that  he  was  connected 
with  the  matter  in  any  way.  He  is  not  a  member  of  the  town  board. 
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lillfBBIOK     HOLD8WORTH  et  al. 
<Suinreme  Conrt,  Appellate  Divliloii,  Secoojl  Department  January  28,  1913.) 
1.  Mxevsa  and  Sbbvart  (i  27^>— IirfUBm  to  Sbbvart— Aonoira — Sufpi- 

OUNCT  or  EVIDEIVCE. 

In  an  action  for  injuries  to  tbe  driver  of  a  truck,  resulting  from  tlie 
tireaking  of  the  tongue,  erldence  tbat  the  tou^ue,  made  three  months  be- 
fore the  accident  from  partly  green  oak  timber,  showlnff  sun  cracks,  but 
not  wormholes,  with  evidence  of  wormholea  seen  after  the  accident  in 
the  breal^  which  could  not  be  seen  prior  thereto  in  the  course  of  requlBtte 
Inspection,  was  Insufficient  to  show  nof^llsonce  of  the  employer. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  U  d54, 
966-€6a  900-M8,  06e,  971,  9T2,  tTT;  De&  Dig.  i  27&*) 

8.  Tmujl  (i  251*) — Instructions — Apfuoabiutt  to  Case. 

In  an  action  for  injuries  to  a  servant,  resulting  from  the  brenklntr  of 
the  lonyue  of  a  truck,  where  the  pleadings  raised  no  issue  as  to  the  grain 
of  the  wood  in  the  tongue,  an  instruction  submitting  the  question  whether 

the  wood  was  suitable  in  that  respect  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  g{  687-{>95;  Dec. 
Dig.  I  23SL*\ 

Appeal  from  Trial  Term,  King's  County. 

Action  by  Charles  A.  Limerick  against  William  H.  Holdsworth  and 
another.  From  a  judgment  for  plaintiff,  and  an  order  den\  ing  a  n^w 

trial,  defendants  ai)pea].    Reversed,  and  new  trial  granted. 

See,  also,  136  App.  Div.  323,  120  N.  Y.  Supp.  1011. 

Argued  before  IFA'KS,  P.  j.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH.  JJ. 

Frank  V.  Johnson,  of  Xew  York  City,  for  appellants. 
Ralph  G.  Barclay,  of  Brooklyn,  for  respondent. 

THOMAS,  J.  Plaintiff,  defendant's  servant,  has  recovered  dam- 
ages for  injuries  received  by  the  upsetting  of  a  truck  driven  by  him. 
whereby  a  heavy  casting  fell  upon  his  leg.  While  backinc:  tlic  team 
from  a  shed,  the  pole  broke,  the  right  wheel  turned  under  the  floor 
of  the  truck,  which  tipped  over  on  its  left  side,  and  the  casting  was 
thrown  upon  him.  Whether  the  plaintiff  backed  out  straight,  and 
the  pole  broke,  allowing  the  right  front  wheels  to  turn  under  the 
truck,  as  plaintiff  contended,  or  whether  the  rear  wheels  of  the  truck 
went  to  the  right,  so  as  to  throw  the  right  wheel  under  tlie  truck 
and  cause  it  to  turn  over,  thereby  breaking  the  pole,  as  the  defendant 
Percy  J.  Holdsworth  aflirnied,  was  an  issue  decided  by  the  jury,  pre- 
sunubhr  in  respondent's  favor. 

[1]  The  single  issue  tendered  on  the  question  of  defendants'  neg- 
ligence was  whether  they  furnished  a  reasonably  safe  tongue  or  pole. 
The  plamtiff  particularized  that  the  tongue  was  "defective,  rotten, 
and  worn  out."  The  pole  had  been  made  about  three  months  before, 
and  there  is  no  evidence  of  destructive  wear.  The  contest  between 
the  parties  related  to  wormholes  and  sun  cracks.  The  proof  is  that 
the  pole  was  fashioned  from  partly  green  oak  timber,  showing  sun 
crack?  at  the  time,  but  not  worniholc? ;   that  a  '^tick  not  wholly  sea- 

•Tttr  other  cases  see  same  topie  A  f  mmaBB  In  Dee.  A  Am.  Die*.  1907  tio  diti^  A  R«p*r  ladouM 
139N.T.S.^7 
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soned  was  preferable  for  making  a  pole;  that  the  sun  cracks,  with 
drying:,  would  and  did  close  up  without  serious  impairment  of  the 

strength  of  the  article,  and  the  jury  would  not  be  justified  in  predi- 
cating defendants'  negligence  upon  such  condition,  and  it  was  error 
to  permit  them  to  consider  it.  There  was  some  evidence  of  wormholes 
after  the  accident,  but  the  contrary  appeared  when  the  pole  was  made 
three  months  before,  and  Ihere  was  no  reliable  evidence  that  what 
could  be  seen  was  sufficient  to  give  the  defendants,  in  the  course  of 
requisite  inspection,  notice  that  the  pole  was  unreliable.  The  plain- 
tiff had  handled  it,  or  been  in  close  proximity  to  it,  for  months.  He 
had  often  taken  it  out  and  replaced  it.  He  had  harnessed  his  horses 
to  it  and  detached  them  on  many  occasions.  He  never  noticed  the  al- 
leged defects,  and,  although  he  had  often  backed  his  truck  loaded 
from  the  weighing  shed,  no  sign  of  defect  had  been  given  or  warning 
received.   In  brief,  he  saw  nothing  wrong  about  it. 

But  who  testified  to  the  wormholes?  Plaintiff's  brother,  Thomas 
Limerick,  improperly  permitted  to  relate  his  denunciations  to  one  of 
the  defendants  of  the  insufficiency  of  the  truck,  stated  that  he  found 
wormholes,  "something  a*  little  bigger  than  pinheads — a  good  deal 
bigger,"  and  when  the  pole  was  broken  he  could  rub  off  sawdust, 
but  he  said  that  it  was  something  he  could  not  see  until  after  the  pole 
broke.  It  is  noticeable  that  this  witness  did  not  testify  to  cracks  on 
the  former  trial,  and  he  also  testified: 

"The  only  wormholes  I  saw  were  on  the  surface  ot  this  break,  in  a  space 
of  about  12  Inehcfl.** 

The  witness'  testimony  is  open  to  the  criticism  that  it  was  recast  to 
meet  the  exigencies  of  the  second  trial.  Anothei:  witness  for  the 
plaintiff  was  Mason,  who,  as  he  said,  had  been  convicted  on  two  occa- 
slont  in  his  earlier  years  for  not  very  grievous  offenses.  He  testified, 
with  reference  to  the  place  where  the  break  was,  that  it  crumbled 
away  and  was  rotted,  and  he  further  stated  that  he  did  not  "see  any- 
thing the  matter  with  the  pole,  excepting  on  the  surface  of  this  break," 
and  that  it  could  not  be  seen  if  &  had  not  been  broken,  which  he 
ascribed  to  the  fact  that  the  pole  was  dirty.  Walsh,  who  naade  the 
pole,  about  three  months  before  the  accident,  testified  as  to  the  sun 
cracks  and  the  length  of  them ;  that  he  did  not  see  any  wormholes  or 
knots,  and  that  upon  a  present  inspection  of  the  pole  he  saw  but  few ; 
that  such  cracks  disappear  as  the  pole  grows  older,  and  that  the  sun 
cracks  have  not  much  effect  upon  the  pole. 

One  Shadbolt,  a  truck  builder  called  by  the  defendant,  testified  that 
the  pole  was  a  "tough,  fibrous  piece  of  oak";  that  he  could  not  see 
any  wormholes  in  it,  and  that  he  did  not  see  any  indications  of  weak- 
ness about  that  pole  before  the  pole  broke ;  and  that  the  sun  cracks 
have  very  Httle,  if  any,  effect  upon  the  strength  of  the  pole.  He  fur- 
ther stated  that  invariably,  in  making  poles,  lumber  not  thoroughly 
seasoned  was  used,  and  tfiat  the  sun  cnicks  do  not  indicate  that  the 
pole  was  weak  or  defective,  and  that  they  were  an  indication  of  the 
toughness  of  the  lumber. 

The  pole  has  been  presented  to  the  court,  and  I  do  not  observe  that 
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a  witness  has  pointed  out  the  wormholes.  In  any  case,  it  is  not  made 
to  appear  that  such  as  exist,  and  that  were  not  latent,  would  give  no* 

tice  to  an  experienced  inspector  that  the  pole  was  weakened  thereby, 

while  there  is  ample  and  uncontradicted  evidence  that  the  sun  cracks 
did  not  have  that  effect.  It  would  seem,  then,  that  the  finding  that 
the  defendant  was  negligent  in  furnishing  a  reasonably  safe  pole  is 
not  sustained  by  the  weight  of  the  evidence,  nor  is  there  evidence  to 
sustain  a  finding  that  tlwro  were  wormholes  discoverable  upon  ex- 
ternal inspection  that  lessened  Its  strength. 

[2]  After  the  trial  had  Ix'cn  practically  finished,  the  witness  Shad- 
bolt  was  recalled  by  the  defendant  for  further  examination,  and,  when 
that  had  been  concluded,  the  court  conducted  an  examination  of  the 
witness  with  relation  to  the  manner  in  which  the  grain  of  the  wood 
ran,  whereby  it  appears  that  the  break  was  from  the  bottom  edge  of 
the  pole,  and  ran  diagonally  through  it  to  the  end  of  the  break  for 
the  approximate  distance  of  3  feet  10  inches,  and  in  doing  so  it  fol- 
lowed the  grain.  The  witness,  after  stating  that  in  40  years'  expe- 
rience he  had  not  seen  a  pole  in  which  the  grain  ran  the  entire  dis- 
tance of  the  pole,  considered  that  such  a  pole,  nonexistent  in  his  knowl- 
edge, would  be  stronger  for  the  continuous  grain.  No  such  issue  had 
been  raised.  It  is  not  contemplated  by  the  bill  of  particulars,  it  was 
not  litigated  upon  the  trial,  yet  the  court  charged  the  jury  to  consider 
"the  nature  of  the  break,  and  just  how  it  runs,  and  the  grain  of  the 
wood,  and  how  it  runs,"  and  said : 

"Perhaps  It  may  not  be  without  the  province  of  tbe  court  and  the  province 
of  the  jury  to  take  some  nccoiint  of  the  question  of  the  grain  of  the  wood. 
You  will  consider  the  way  tb&t  pole  1b  broken,  either  from  the  bottom  to  the 
top,  or  the  top  to  the  bottom,  at  the  case  may  liftre  been.  Does  that  fact 
closod  in  the  pole  Itself,  that  the  particular  piece  of  wood  of  which  It  was 
made  was  of  the  quality  to  sustain  the  strain  of  a  backing  team,  hitched  to 
a  wagon  with  taeayy  Iron  on  It?  Jarymen  are  not  supposed  to  banlkh  tbe 
knowledge  tliat  they  have  acquired  in  life  when  they  enter  the  Jury  box. 
Perhaps  it  is  quite  within  the  knowledge  of  all  of  jou  that  a  team,  pulling 
a  wagon,  apply  very  little  strain  to  the  pole,  and  that  the  pole  te  Intended  * 
to  jailde  the  wagon;  but  a  team  hacking  applies  great  strain  to  the  pole,  l>e- 
cause  the  strain  Is  communicated  from  the  front  part  of  the  harness  to  the 
pole,  and  the  power  te  ttiere  applied.  It  follows  that  the  weight  of  the  wagon 
has  to  be  pushed  by  the  pole  when  a  team  Is  backing.  Perharis  this  Is  a  mat- 
ter within  your  own  knowledge.  Whether  or  not  this  particular  piece  of 
wood,  yrlth  the  grain  ronning  in  It  as  it  appears  to  be  running,  was  a  piece 
of  wood  suitable  to  be  use<l  In  a  wagon  which  was  to  be  backed.  heavUy  laden. 
It  a  question  for  you  to  determine  as  experts,  which  you  become.** 

There  is  no  evidence  that  the  grain  could  have  been  discovered,  or 
that  the  cross  grain  is  excessive  or  unusual ;  that  it  is  other  than  what 
is  used  by  good  and  prudent  men  in  the  business.  Above  all,  it  was 
not  the  issue  that  the  parties  went  to  the  court  to  litigate,  or  that  they 
did  litigate.  Therefore,  for  the  reasons  that  the  sun  cracks  did  not  im- 
pute negligence  to  the  defense,  that  the  evidence  does  not  show  the 
injurious  presence  of  wormholes  discoverable  upon  requisite  inspec- 
tion, or  that,  if  they  visibly  existed,  they  made  the  pole  unsafe,  and 
because  the  court  submitteil  to  the  jury  an  issue  not  within  the  plead- 
'  ings  nor  litigated,  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  the  event  All  concur. 
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BACON  V.  HUDSON  ft  M.  R.  CO. 

(Supreme  Court.  Appellate  Division,  Second  Depart uieut    January  2S.  lOl.T) 

1.  Oabbiebs  a  318*)— Passenosbs — Ikjusiss  o»  Pi^tfobm — SumciENCT  OF 

ShnDENCE — Nbolioence. 

In  a  subway  passeuger's  actlOli  for  Injuries  by  being  pushed  from  the 
plati'orm  onto  the  tracli  by  the  congested  traffic,  evidence  held  not  to  sus- 
tain a  finding  that  defendant's  employ^  were  negligent  In  not  exercising 
due  care  to  control  and  restrain  the  passengers  on  the  platform. 

[icd.  Note.— For  other  cases,  see  Carriers,  Cent  DJ«.  fl  1270^  1307-1314; 

Dec.  Dig.  §  318.*] 

2.  Cabriebs  (§  286*) — ^Passenqebs — Duty  of  Company — Coirraoi.  or  Passim- 

QEUA. 

A  subway  company's  employes  sliould  give  attention  to  prevent  passen- 
gers congregating  on  a  subway  platform  from  congesting  or  crowding,  so 
as  to  endanger  the  safety  of  paasencerB. 

[I'^d.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  U  1142-1148, 

1150-1132;  Dec.  Dig.  §  286.*] 

3.  CaRBIBBS  (I  318*) — PaS.SENOERS — InJUBIES  on  PLATFOBV — SUFFICIENCT  0» 

Evidence — Neolioen(  k. 

Evidence,  In  a  subway  p.isseniror'.s  action  for  injuries  by  being  crowd- 
ed off  the  platform  onto  the  track,  held  not  to  show  negligence  in  failing 
to  previMit  the  entrance  of  more  pasaengws,  because  of  tibe  crowded  condi- 
tion of  the  pl!ifft)rni. 

[Kd-  Note.— For  oUier  cases,  see  Carriers,  Cent  Dig.  U  1270,  1307-1314 ; 
Dec  Dig,  I  818.*] 

4.  Cabmtos  (S  280*) — Passengers — Injuries  on  Platiobx — Oabk  REQiTiBrn. 

Tn  submitting  the  question  whether  a  subway  company  was  negligent  in 
permitting  a  congestion  of  passengers  on  its  station  platform,  aiusiug  one 
to  be  pushed  onto  the  track,  the  instruction  should  take  as  the  standard 
of  care  a  man  sufficiently  skilled  in  the  business  to  safely  conduct  it,  and 
wllliug  to  direct  his  efforts  to  that  end ;  the  highest  degree  of  practicable 
care  not  being  required  In  protecting  passengers  on  the  platform,  sodi 
as  is  necessary  in  trnnsportati(»n. 

[Ed.  Note— For  other  cases,  see  Carriers,  Cent  Dig.  $5  1085-1092;  109S- 
1108.  1108,  U08, 1109-,  1U7;  Dec.  Dig.  |  280.*] 

Appeal  from  Trial  Term,  Rockland  County. 

Action  by  George  E.  Bacon  against  the  Hudson  &  Manhattan  Rail- 
road Company.  From  a  judgment  for  plaintiff,  and  an  order  deny- 
ing a  motion  for  a  new  trial,  defendant  appeals.  Reversed,  and  new 

trial  granted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

Bertrand  L.  Pcttigrew,  of  Xew  York  City,  for  appellant. 
Bruce  R.  Duncan,  of  Brooklyn,  for  respondent 

THOMAS,  J.  The  plaintiff,  standing  about  6  inches  from  the  edge 
of  the  platform  in  defendant's  subway  in  the  Hudson  Terminal  Build- 
ing in  the  city  of  New  York,  was  jostled  by  the  pushing  of  passen- 
gers as  they  crowded  to  take  an  incoming  train,  so  that  he  fell  to  the 
track  and  was  injured  by  the  train.  The  court  submitted  the  question 
whether  the  defendant  was  negligent  in  permitting  so  many  passen- 

*For  oilier  cases  see  aatue  topic  &  I  svhulu  m  Dec.  &  Am.  Digs.  1907  to  data,  ft  Rep'r  Isdexas 
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gers  upon  the  platform.  It  is  quite  apparent  that  the  disturbance  was 
caused  by  the  passengers  compacting  and  surging  forward  to  make 
early  entrance  to  the  arrivinj:;-  car<:.  and  not  from  a  general  overloading 
of  the  platform.  It  was  the  customary  forward  strivini^  for  entrance 
to  a  train  at  a  busy  terminal,  with  the  expectable  inconsiderate  eager- 
ness that  such  occasions  develop.  At  such  a  time  guards  on  the  plat- 
form should  watch  the  conditions,  and  by  warning,  and  by  physical 
opposition,  if  necessary,  restrain  aggressive  persons,  and  mAke  the 
entrance  orderly,  so  far  as  reasonable  use  of  abilities  permits.  The 
unrestrained  impetuosity  of  some  i)assengers,  and  the  unordered  en- 
trance of  the  crowd  to  the  trains,  noticed  commonly  at  principal  sta- 
tions, obtained  when  plaintiff  was  hurt. 

[1]  The  court  should  have  submitted  to  the  jury  the  question 
whether  the  defendant  made  provision  for  moderating  undue  crowd- 
ing, and  whether  there  was  any  nef^ligent  failure  on  the  part  of  the 
])latform  men  to  discharge  that  duty.  The  plaintiff  contends  that  the 
collection  of  persons  was  unusually  large,  from  the  fact  that  the  in- 
coming train  was  late.  The  defendant  proves  that  the  train  was  on 
time,  and  that  the  number  of  passengers  was  not  unusual  for  the 
hour  when  the  accident  happened.  Therefore  the  sole  question,  as 
regards  the  defendant's  negligence,  is  whether  proper  care  and  skill 
were  employed  to  control  the  passengers.  The  jostling  and  crowding 
was  sudden,  and  may  have  arisen  so  instantly  that  the  harm  was  done 
before  interference  was  practicable. 

[2]  But,  knowing  the  tendency  of  crowds,  it  was  defendant's  duty 
to  be  attentive  to  the  persons  congregating  and  their  actions,  and  the 
jury  should  judge  of  the  occasion,  its  demands,  and  the  defendant's 
fidelity  to  its  duty. 

[3]  I  consider  that  the  question  of  defendant's  negligence  cannot 
rest  on  failure  to  bar  the  entrance  of  more  passengers.  The  platform 
was  416  feet  long  and  21^  feet  wide,  with  tracks  on  either  side  for 
the  entrance  of  trains,  and  four  stairways  leading  to  it.  Plaintiff  came 
down  the  north  stairway,  and  walked  some  20  feet  north,  and  stopped 
at  his  customary  place,  some  6  inches  from  the  edge  of  the  platform, 
so  as  to  be  able  to  enter  the  first  car  and  get  a  seat.  The  dispatcher's 
booth  was  some  15  feet  north  of  his  position.  The  plaintiff  testifies 
to  a  crowd  about  him,  so  dose  to  him  that,  as  he  says,  he  "felt  people 
against  me  on  every  side" ;  and  he  adds : 

"As  I  ?=n\v  tho  tr.-iin  aiiproaching.  and  f<'!t  the  bodies  of  men  .nuMiii'^t  mo. 
tLere  wa8  a  suddeu  puslilug  and  Jostling.  *  *  *  I  could  feel  the  swaying 
crowd ;  tben  I  wrat  ofF  the  ptatform  very  raddeoly.** 

As  to  the  extent  of  his  observation  of  the  conditions,  he  says: 

"I  was  only  interested  in  that  portion  of  tho  platform  wliere  I  took  the  train. 
I  looked  around  about  15  or  20  feet  either  way.  I  first  noticed  the  crowding 
tbat  I  speak  of  just  before  the  train  appeared  nt  the  south  end  of  the  station. 
•  •  •  I  did  not  chank'e  my  position  in  any  way  when  I  felt  the  crowding. 
I  only  tried  to  withstand  the  pressure.  I  had  noticed  a  number  of  people. 
I  had  looked  around,  and  saw  people  standing;  4  or  J)  feet  deep  behind  me. 
After  the  first  crowding  that  I  felt,  the  crowding  continued.  It  was  a  con« 
ttmioiis  Jostling;  people  moving.  I  don't  know  as  it  was  any  different  from 
the  ordinary  crowds  that  you  get  into  in  tho  station.  I  did  not  feel  any  ap- 
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prehennlon  at  that  time;  no.  •  •  •  At  the  last  moment  It  was  a  sudden 
pressure.  Up  to  that  time  I  bad  only  felt  the  usual  pressure  that  I  have 
flpokan  of." 

This  and  further  evidence  to  the  same  effect  indicates  the  usual 
increasing  pressure  of  the  people  as  the  train  appeared,  until  its  thrust 
drove  him  from  the  platform.  But  the  limited  area  of  the  platform 

occupied  is  apparent.  The  witness  Regelman  was  also  in  the  space 
between  the  same  stairway  and  the  dispatcher's  booth,  and  although 
he  makes  a  sweeping  statement  of  the  entire  platform  crowded  from 
edge  to  edge  and  end  to  end,  yet  it  appears  that  he  could  not  look 
the  "whole  distance  of  the  platform,  one  end  to  the  other,"  and  that 
the  space  filled  with  people  that  he  actually  saw  was  between  the  dis- 
patcher's booth  and  the  staircase,  which  in  his  estimate  was  less  than 
the  len^h  of  the  courtroom,  and  he  adds: 

*That  space  was  filled  with  people — ^that  is,  as  far  as  I  could  see.  I  think 
It  was  ahwt  thiee^uarters  the  length  of  this  roomu  I  dont  know  about  the 
people  beTood  the  stalls;  I  did  not  look  soath  of  the  staircase  at  alL*' 

Such  is  the  plaintiff's  evidence  to  prove  a  platform  over  400  feet 

long  so  overcrowded  as  to  demand,  in  the  exercise  of  proper  care, 

that  the  defendant  should  accumulate  the  incoming  passengers  above 
the  stairways,  with  the  probable  dangers  of  descent  of  an  unusual 
gathering  at  such  point.  In  any  case,  the  evidence  does  not  show  a 
platform  in  its  whole  capacity  unduly  filled,  but  does  permit  the  in- 
ference that  those  seeking  admittance  to  the  train  pressed  forward  to 
take  it  with  such  unrestrained  eagerness  that  the  plaintiff  was  unable 
to  hold  himself  from  falling.  He  had  placed  himself,  as  he  usually 
did,  6  inches  between  himself  and  the  loss  of  his  foothold,  and  in 
view  of  his  age  of  74  years  his  contributory  negligence  is  a  matter 
of  serious  consideration. 

For  the  purposes  of  the  new  trial,  some  attention  may  be  given  to 
the  charge  that  the  defendant  was  bound  to  use  "a  high  degree  of  care 
for  the  safety  of  its  passengers  to  have  provided  against  the  hap- 
pening of  such  an  accident."  The  adherence  to  the  charge  indicates 
that  the  court  used  the  term  considerately,  and  as  the  standard  by 
which  the  defendant's  fulfilhnent  of  its  duty  was  to  be  measured. 
Whether  a  condition  that  may  happen  in  reasonable  eiq>ectation  de- 
mands slight  care,  what  is  called  rather  vaguely  ordinary  care,  or  some- 
thing higher  than  that,  or  the  highest  care,  depends  upon  the  nature 
of  it.  The  desirable  end  is  to  instruct  the  jury  so  that  they  will  know, 
so  far  as  laymen  can  be  taught  on  the  occasion,  what  care  and  skill 
the  defendant  should  have  used. 

[4]  Hence  an  efficient  practice  is  in  some  form  of  words  to  ask  the 
jury  to  call  to  mind  a  man  sufficiently  equipped  in  knowledge  for  the 
carrying  on  of  the  business,  skilled  to  make  use  of  his  knowledge 
for  the  reasonably  safe  conduct  of  the  undertaking,  and  disposed  to 
use  his  abilities  for  the  safety  of  those  to  whom  he  owes  some  duty 
of  protection,  and  let  them  find  whether  the  defendant  acted  as  such 
a  man  would  under  the  circumstances.  A  defendant  in  such  a  case 
as  the  present  is  presumed  to  be  a  good  and  dilii^ent  business  man  in 
its  particular  vocation,  and  is  bound  to  the  skill  and  care  of  such  per- 
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son  in  receiving  and  handling  passengers  on  platforms  and  ways  to 
incoming  trains.    The  duty  does  not  demand  pre-eminent  care  or 

intensest  anxiety;  for  that,  continued,  is  beyond  human  capacity  and 
endurance.  That  it  does  not  require  generally  even  the  highest  de- 
l^ree  of  practicable  care,  as  in  the  actual  transportation  of  passengers, 
IS  evident,  as  the  passenger  is  not  deprived  in  such  case  of  his  power 
of  self-protection,  winch  to  a  large  degree  is  preserved  to  him.  What 
degree  of  care  the  occasion  or  the  exigency  requires  is  for  the  jury 
to  decide;  but  it  is  the  care  that  a  good,  prudent  business  man  would 
exercise  at  the  time  and  place.  The  platform  may  be  so  sparsely 
filled  as  to  require  slight  diligence;  it  may  quickly  be  so  packed  by 
an  agitating  crowd  as  to  require  gj'cat  diligence.  So  the  degree'  of 
care  may  be  constantly  changing.  But  primarily  the  carrier's  servants 
must  be  attentive,  with  vigilance  increasing  as  the  demand  for  it  in> 
creases,  and  be  ready  to  interpose  when  safety  demands  it.  This  is 
mere  expansion  of  the  primary  obligation  to  be  competent  for  the 
business  in  skill  and  prudence  and  to  exercise  both  when  and  to  the 
extent  that  expectable  conditions  may  require. 

How,  then,  is  the  word  "ordinary"  usable?  It  means  the  ordinary, 
usual  business  men,  good  in  skill  and  prudence  for  the  adequate  con- 
duct of  the  business,  and  able  and  skilled  to  do  what  such  men  are 
accustomed  to  do.  Business  is  not  and  cannot  be  conducted  only  by 
those  superlatively  expert.  There  is  a  dec^ree  of  competency  and 
qualification  that  in  practice  is  sufficient.  Sucli  persons  largely  com- 
prise the  successful  class  in  every  business,  and  would  be  recognized 
by  a  jury  if  described  as  good  business  men  for  the  ordinary  manage- 
ment of  a  business.  Such  business  men  would  know  that  different  de- 
grees of  care  would  be  required  to  meet  varying  conditions,  and  they 
would  be  able  to  use  it,  and  if  one  failed  he  would  fall  below  the  class 
to  which  he  belongs  and  be  culpably  negligent.  What  good  busi- 
ness men  in  their  business  are  accustomed  to  do  would  be  what  he 
should  do. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed; costs  to  abide  the  event  All  concur. 


SOHUELEB  DOOLBY. 

(^Supreme  Court  Appellate  Division,  Second  Department   January  24,  1913.) 

AvnUL  AND  Error  (§  564*) — Record — Sebvice  of  Case — Extent  of  Time. 

Where  three  successive  trials  of  a  case  resulted  in  verdicts  for  defend- 
ant, and,  after  two  extensions  of  the  time  for  service  of  the  case  on  ap- 
peal, plaintiff,  just  Ix  fore  the  expiration  of  the  time  given  by  the  last 
extension,  tendered  tu  the  stenographer  the  cost  of  the  minutes  of  the  last 
trial,  which  mlnates  were  refused  by  the  steno^a  apher,  because  of  the 
existence  of  an  unpaid  Judtrment  against  plaintiff  for  the  costs  of  the 
minutes  of  the  ilrst  two  trials,  a  further  extension  of  the  time  to  serve 
the  case  was  properly  denied,  where  the  application  made  no  showing 
of  the  merits  In  hia  proposed  appeal,  except  an  allegation  that  be  be- 
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iicvcd  that  Vnt  appdiate  court  would  rerene  fbe  Jndffmeiit  and  grant  m 

new  trial. 

[Ed.  Nota.*»For  othar  cases,  see  Appeal  and  Error,  CJant  Dig.  U  2001- 
2606,  2555-2509;  Dec.  Dig.  f  564.*] 

Carr  and  Woodward,  JJ.,  diasentlngi 

Appeal  from  Special  Term,  Queens  County. 
Action  by  J.  L.  Emil  Schuder  against  Mary  Louise  Dooley.  From 
an  order  denying  a  motion  for  an  order  extending  the  time  to  make 

and  serve  a  case  on  appeal  to  the  Appellate  Division  from  a  judgment 
and  order,  plaiiUitf  appeals.  Affirmed. 
See,  also,  135  N.  Y.  Supp.  1142. 

Argued  before  HIRSCHBERG,  BURR,  THOMAS,  CARR,  and 
WCM3DWARD,  JJ. 

Peter  R.  Gatens,  of  New  York  City,  for  appellant. 
Clarence  Edwards,  of  Elmhurst,  for  respondent. 

HIRSCIIBERG,  J.  The  order  appealed  from  denies  the  plaintiff's 
application  for  an  extension  of  time  within  which  to  serve  his  pro- 
posed case  on  appeal.  The  action  has  been  pending  about  five  years, 
and  has  been  tried  three  times.  Decisions  have  been  reviewed  in  this 
court  twice.  The  action  is  brought  to  recover  the  amount  of  a  de- 
posit made  by  the  plaintiff  on  an  aj^freement  of  the  defendant  to  con- 
vey certain  real  estate  to  the  plaintiff;  the  defendant  claiming-  that 
the  contract  has  been  broken  by  the  plaintiff  and  his  rights  to  the  de- 
posit consequently  forfeited.  On  the  first  trial,  the  judgment  and  or- 
der entered  in  favor  of  the  defendant  were  reversed  on  appeal  to 
this  court,  and  a  new  trial  was  granted,  upon  the  ground  that  the  is- 
sues then  determined  should  have  been  submitted  to  the  jury.  Schuel- 
er  V.  Dooley,  138  App.  Div.  921.  123  N.  Y.  Supp.  1141.  The  second 
trial  resulted  in  a  verdict  for  the  defendant,  but  on  appeal  the  jud^j- 
ment  and  order  then  entered  were  reversed  by  a  divided  court,  on  the 
ground  of  error  in  the  submission  of  the  case  to  the  jury  by  the  trial 
court  Schueler  v,  Dooley,  149  App.  Div.  814,  134  N.  Y.  Supp.  99. 

The  third  trial  resulted  in  another  verdict  for  the  defendant,  and 
judgment  was  entered  against  the  plaintiff  on  July  1,  1912,  in  the 
sum  of  $458.08.  Notice  of  appeal  was  duly  served  by  the  plaintiff 
on  July  12,  1912,  and  his  tune  to  prepare  and  serve  the  case  on  ap- 
peal has  been  extended  by  the  defendant  on  two  occasions ;  the  time 
ultimately  expiring  on  the  11th  day  of  November,  1912.  It  appears 
that  the  plaintiff  was  indebted  to  the  court  stenographer,  and  that 
judj^nicnt  had  been  entered  in  favor  of  the  latter  and  against  the  plain- 
tilt  for  the  expense  or  cost  of  the  minutes  of  the  first  two  trials,  and, 
just  before  the  final  expiration  of  the  time  to  serve  the  case  on  aj)- 
peal  by  extension,  the  plaintiff  tendered  to  the  stenographer  the  cost 
of  the  minutes  of  the  last  trial,  which  minutes  were  refused  by  the 
stenographer  because  of  the  existence  of  the  unpaid  judgment.  The 
plaintiff  made  no  attempt  to  compel  the  furnishing  of  the  minutes  by 
roaiidainus,  but  moved  for  an  order  to  extend  the  time  to  serve  his 
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case»  which  motion  was  denied  by  the  making  of  the  order  appealed 
from. 

It  seems  clear  that  the  laches  of  the  plaintiff  was  sufficient  ground 
for  the  denial  of  the  motion  in  qncstion.  Aside  from  that  considera- 
tion, however,  the  application  was  properly  denied,  because  of  the  fail- 
ure of  the  plaintiff  to  show  any  merit  in  his^  proposed  appeal.  There 
is  no  statement  or  suggestion  in  the  moving  papers  of  any  error 
committed  on  the  trial.  The  plaintiff's  counsel  makes  no  affidavit  in- 
dicating a  belief  in  the  propriety  of  the  appeal,  or  the  possibility  of 
a  termination  successful  to  the  plaintiff;  and  the  only  affidavit  sub- 
mitted in  support  of  the  motion,  which  affidavit  was  made  by  the 
plaintiff  hnnself ,  Is  confined  with  respect  to  the  question  of  merit  to 
the  allegation  "that  dqxment  believes  that  upon  a  hearing  of  the  ap- 
peal in  this  case  the  appellate  court  will,  for  the  third  time,  reverse 
the  judgment  and  grant  a  new  trial  to  this  deponent."  Reversals  in 
appellate  courts  are  not  the  result  of  habit,  but  are  based  upon  the 
commission  of  serious  error  in  tiie  court  below. 

In  view  of  the  long  period  of  time  during  which  the  litigation  has 
been  pending,  that  the  plaintiff  has  failed  in  each  trial,  that  ample  time 
was  furnished  him  voluntarily  in  which  to  enable  him  to  perfect  his 
appeal,  that  it  is  not  made  to  appear  in  any  way  that  additional  time 
would  be  effective  for  the  purpose  required,  and  that  no  merit  in  his 
appeal  has  been  disclosed,  his  application  was  properly  denied,  and 
the  order  should  be  affirmed. 

BURR,  concurs.  THOMAS,  J.,  concurs  on  the  ground  that  no 
merit  was  shown  in  the  appeal. .  CARR  and  WOODWARD,  JJ.,  disr 
sent. 


KBNNBDT  t.  JOHN  N.  BOBINS  00. 

(Supreme  Ck>urt,  Appellate  Division,  Second  Department.  January  24,  1913.) 
1.  Masteb  Alio  Suvaut  (i  238*>— iNJTiBr  io  Sdvaht— Coktbibutobt  Nxoli* 

OBNCE. 

Where  an  experienced  laborer,  ordered  to  go  to  tbe  hold  of  a  sblp  in 

dry  dock  to  clean  thf  tops  of  water  tanks,  knew  thnt  the  usnal  monns 
of  access  was  by  grabirous,  but  he  attempted  to  cross  over  planks,  which 
be  knew  consisted  of  the  flooring  on  tbe  tanks,  that  had  bera  taken  op  and 
temporarily  laid  aside,  he  could  not  recover  for  Injuries  caused  by  the 
breaiduK  of  a  plank,  in  the  absence  of  proof  of  any  act  or  omission  of 
tbe  employer  that  conid  have  induced  a  person  of  ordinary  care  to  con- 
clude that  the  employer  Intended  to  provide  a  way  by  a  use  of  the  planks, 
or  proof  of  any  direct  or  implied  invitation  to  use  the  planks,  or  proof 
that  the  employer  knew  or  should  have  known  at  tbe  time  of  tbe  givlnf 
of  the  order  that  the  ^ablrons  were  obstructed. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  U  681, 
748-748;  Dec.  Dig.  |  m*] 

3L  IfAsm  Ann  ScavAirr  (|  lOT*) — ^Injubt  to  Ssbtamt— I^xabiutt. 

Where  an  employ^  had  no  right  to  assume  that  a  way  to  his  work  lay 
In  part  oret  plaiiks,  there  was  no  obligation  on  the  employer  to  make  the 
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planks  reasonably  secure  as  a  way,  sloce  it  is  not  nesUsenee  to  emit  ft 
precaution  applicable  only  to  a  situation  not  In  fact  existing. 

[Ed.  Note. — For  otber  cases,  see  Master  and  Servant,  Cent  Dig.  if  199- 
202.  212,  264,  255;  Dec;  Dig.  i  107.*] 

S.  Appbax.  and  Ebbob  (f  1048*)— HABMLB8B  Bbbob— Bbbonbovb  Buuirc«  OK 

Evidence. 

The  error  in  excluding  an  answer  of  a  witness,  on  objection  to  the  Ques- 
tkm  made  subsequent  to  the  answer,  wliUe  the  ramedj  was  bj  notloa  to 
strike  out  the  answer,  was  harmless,  whoo  the  witness  was  SObseQUentl^ 
permitted  to  testify  to  the  same  fact. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  fi  4140- 
4161;  4168-4160;  Dec.  Dig.  |  1048.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Michael  Kennedy  against  the  John  N.  Robins  Company. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

Arthur  J.  Levine,  of  New  York  City,  for  appellant 
Edward  P.  Mowton,  of  New  York  City,  for  respondent 

JENKS,  P.  J.  The  action  is  brought  for  negligence,  by  servant 
against  master,  and  the  former  appeals  from  the  judgment  entered 
upon  his  dismissal  at  the  close  of  his  evidence.  The  servant,  an  ex- 
perienced latx>rer,  was  ordered  to  go  to  the  hold  of  a  ship,  in  dry 
dock  at  the  master's  shipyard,  to  clean  the  tops  of  ballast  or  water 
tanks.  He  and  his  fellows  descended  a  hatch  by  a  ladder  from  the 
upper  deck  to  the  top  of  the  shaft  alley,  a  sort  of  tunnel.  That  top 
was  eight  feet  above  the  top  of  the  tanks.  Access  therefrom  to  the 
hold,  as  the  plaintiff  well  knew,  was  afforded  by  certain  grabirons 
fixed  to  the  shaft  alley.  The  plaintiff  did  not  use  them,  for  the  rea- 
son that  he  found  them  covered  by  planks,  but  undertook,  from  neces- 
sity, he  contends,  to  cross  over  those  planks,  so  as  to  reach  and  then 
to  use  the  battens  to  go  down  to  the  tanks.  The  planks  gave  way 
under  him,  and  he  fell  into  the  hold,  to  his  injury.  There  is  proof 
that  one  of  the  planks  was  defective.  These  planks  were  the  flooring 
over  the  tanks,  which  had  been  taken  up,  so  that  the  plaintiff  could 
clean  the  top  of  the  tanks.  There  were  four  stanchions  on  either  side 
of  the  shaft  alley,  about  eight  feet  therefrom,  towards  the  wings  of 
the  ship.  Two  of  the  planks  had  been  lashed  to  two  of  the  stanchions, 
and  then  had  been  extended  therefrom  to  the  top  of  the  shaft  alley, 
80  as  to  support  the  other  planks,  which  had  been  placed  thereon,  par- 
allel to  the  shaft  alley. 

[1]  The  plaintiff  had  no  reason  to  assume  that  there  was  a  way 
furni>hcd  by  the  master  across  these  planks,  for  he  knew  that  the 
usual  means  of  access  was  by  these  grabirons;  and  he  knew  full 
well  that  these  planks  consisted  of  the  flooring  on  the  tanks,  that 
had  been  taken  up  and  laid  aside  but  temporarily,  for  his  testimony  is : 

**I  saw  a  lot  of  planks  tluit  was  raised  off  the  tanks  and  put  up  there  like 
as  a  bundle,  and  put  there  for  us  to  go  under  there  to  dean  VL** 

•Vte  otlMT  OMW  Me  wiM  to^  a  I  mman  la  Dm.  a  Abu  DiiB.  INf  to  daiib  A 
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Further: 

"The  men  that  took  these  up  used  a  part  of  them  to  niAkt  a  platform  for 
the  rest  of  them  to  get  them  out  of  the  way." 

Again: 

"These  crasspJecos  were  to  hold  up  the  rest  of  the  planks  and  pot  them  out 
of  the  way.  They  made  a  platform  on  which  they  could  put  the  rest  of  them." 

And  plaintiff's  witness  Gillen  testifies : 

"These  planks,  these  crosspieces,  were  a  part  of  the  floor  planking  that  hud 
been  taken  up  and  lashed  there  for  the  purpose  of  piling  these  other  plaukH 
on  top  of  them;  and  when  they  would  take  down  the  other  planks  they  would 
take  down  these  crosspiocos,  and  use  all  these  planks  ba<^  again  on  top  of 
the  tanks,  I  am  sure  ubout  that." 

There  is  no  proof  of  act  or  omission  of  the  master  that  could  have 
induced  a  person  of  ordinary  care  and  prudence  to  conclude  that  the 
master  had  intended  to  provide  a  way  across  these  planks.  There 
is  no  proof  of  any  direct  invitation  to  make  such  a  use.  There  ts  no 
proof  that  permits  the  inference  that  there  was  any  implied  invita- 
tion. The  planks  had  been  taken  up  recently  from  their  place  as 
flooring  by  a  gang  of  carpenters.  The  plaintiff  testifies  that  this  gang 
were  "just  getting  through"  when  he  went  down,  and,  again,  "they 
were  still  at  work  when  we  went  down."  There  was  no  proof  that 
the  defendant  or  his  representative  was  at  or  near  this  place,  and  con- 
sequently no  proof  that  he  knew  that  any  one  had  attempted  to  cross 
over  the  planks.  For  aught  that  appears,  the  manner  of  putting  aside 
these  planks  temporarily  happened  to  cover  the  grabirons.  The  plain- 
tiff testifies  that  there  were  about  20  or  25  of  them.  While  the  proof 
is  not  entirely  clear,  there  is  an  indication  that  the  filing  of  the 
planks  did  not  fill  up  the  shaft  alley,  so  as  to  necessarily  cover  the 
grahirons.  Thus  the  plaintiff's  witness  Maxwell,  on  cross-examination, 
says: 

**I  was  .stnnriine:  on  tho  shaft  alley;  not  on  the  alley  its^  That  was  not 

covered  with  plaiiks  where  I  stood." 

[2]  I  think  that  the  plaintiff  had  no  legal  justification  in  assuming 
that  a  way  to  his  work  lay  in  part  across  this  lumber,  and  that  there 
was  no  legal  obligation  upon  the  master  to  make  the  planks  reasona- 
bly secure  as  a  way  for  the  servant.  See  Labatt  on  Master  and  Serv- 
ant, §  28  et  seq.;  Felch  v.  Allen,  96  Mass.  572.  In  the  words  of 
Finch,  J.,  writing  for  the  court  in  Kern  v.  De  C.  &  D.  S.  R.  Co., 
125  N.  Y.  50,  25  N.  E.  1071 : 

"It  wnR  not  npiriii;encc>  to  omit  a  precaution  applicable  onljr  to  a  8ituati<m# 

which  did  uot  in  fact  exist." 

See,  too,  White  v.  Eidlitz,  19  App.  Div.  256.  46  N.  Y.  Supp.  184; 
Preston  v.  Ocean  Steamship  Co.,  33  App.  Div.  194,  53  N.  Y.  Supp. 
444;  Young  v.  Boston  &  Maine  R.  R.,  69  N.  H.  356,  41  Atl.  268. 

The  plaintiff  cannot  hold  the  master  for  a  defective  way,  in  that 
the  latter  ordered  the  plaintiff  to  go  down  into  the  hold.  There  is 
no  proof  that  when  the  order  was  given  there  was  any  obstruction 
of  the  grabirons;  and,  if  there  were,  there  is  not  any  proof  that  the 
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master  knew  or  legally  should  have  known  of  such  obstruction.  In- 
deed, there  is  not  any  proof  that  he  ever  knew  of  it.  The  plaintiff 
followed  upon  the  heels  of  the  carpenters,  who,  as  I  have  shown,  had 
either  just  finisiied  their  work  or  were  still  about  it  when  the  plain- 
tiff came  to  the  shaft  alley.  There  was  no  coercion  put  upon  the 
plaintiff.  Sweeney  v.  Berlin  and  Jones  Envelope  Co.,  101  N.  Y.  520, 
5  N.  E.  358,  54  Am.  Rep.  722 ;  Miller  v.  Griemc,  53  App.  Div.  276, 
65  N.  Y.  Supp.  812.  He  testifies  that  he  was  neither  in  a  hurry  nor 
rushed, 

[3]  I  think  that  it  was  not  reversible  error  to  exclude  the  answer 
of  the  witness  Devine  to  the  question  by  the  plaintiff  whether  any  one 
was  in  the  hold  directing  the  carpenters.  The  objection  was  subse- 
quent to  the  answer.  It  was  too  late,  and  the  remedy  was  a  motion  to 
strike  out  the  answer.  Link  v.  Sheldon.  136  N.  Y.  1.  32  N.  E.  696. 
Moreover,  the  witness  was  permitted  tlKreafter  to  answer  that: 

"There  was  somebody  at  Uie  bead  of  that  guug  of  carpenters,  tliat  was 
down  in  the  hold.** 

And  the  inquiry  was  pressed  no  further.  If  the  plaintiff  had  at- 
tempted to  show  that  the  master  or  his  representative  had  invited 
plaintiff  to  cross  over  the  planks,  and  had  been  prevented  by  rulings  of 
the  court,  another  and  a  serious  question  would  have  been  presented 

by  the  record. 

I  advise  athrmance  of  the  judgment,  with  costs.  All  concur. 


NEW  YORK  TELEPHONE  CO.  T.  DB  NOYELLES  BBICK  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department   January  24,  1013.) 

t»  Eminent  Domain  (§  ItO*)— Use  of  Hioiiway  fob  TelepHOKB  AMD  Tblb- 
OBAPH  Lines — Compsksation  to  Owneb — >i'£C£SSITy. 
An  owner  of  a  fee  of  a  highway  Is  entitled  to  compensation  for  th» 

use  of  the  highway  for  a  telephone  or  tolopraph  line. 

[Ed.  Note. — For  other  cases,  see  £mineut  Douiain,  Cent  Dig.  SS  30^ 
314 ;  Dec.  Dig.  S  119.*] 

2.  Eminsnt  Dovaik  (I  232*)— AwABD  OT  OcwPBRBATioir— <3oinnsBXoims— 

View. 

It  is  the  dnty  of  the  commissioners  iu  condemnation  proceedings  to 
▼lew  the  premlseB,  In  addition  to  bearing  the  parties  and  their  witnesses, 
to  determine  the  amount  of  the  compensation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  S|  580, 
B91;  Dec.  Dig.  S  232.  •] 

^  8.  EwNBNT  Domain  <|  262*)— Awabd  or  Ooicpbnsatiow— Excbssiyb  Ooxpbh* 

BATION. 

It  is  not  customary  for  th^  court,  on  appeal  from  an  order  coniirmiug 
the  report  of  commissioners  in  condemnation  proceedings,  to  interfere 
with  the  award  on  tlio  ^^round  that  it  is  excossivo,  unl»->^  an  crroncoua 
theory  has  prevailed  in  arriving  at  the  value  of  the  premises  and  the 
damages  sustained  by  the  portion  not  taken. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Gent.  Dig.  |f  681— 
686;  Dec.  Dig.  §  202.*] 

«For  other  cmcs  see  Mme  topic  4  i  mumbbb  in  Doc.  ft  Am.  DIga  1107  to  dsto^  ft  R^'r  Io4«sm 
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4L  Eminent  Domain  (§  202*) — CouPENSATioir — Evidence — Admissibiutt. 

An  owner,  whose  land  is  sought  to  be  taken  under  condemnation  pro« 
ceedings.  has  a  right  to  show  the  highest  utility  of  the  premises,  and  to 
point  out  the  adaptability  thereof  for  village  lots  and  the  possibilities  of 
the  improvement  thereof,  to  show,  with  the  opportimitles  for  ImprOTe- 
ment,  the  present  markr^t  vnlue. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  i  541; 
Dee.  Dig.  i  202.*] 

B.  EiaraHT  Domain  ({  262*) — Compensation — Excessive  Compensation. 

Where  the  commissioners  in  condemnation  proceedings  viewed  the  prem- 
ises, and  did  not  entertain  any  erroneous  theories  as  to  the  amount  of 
the  compensation,  and  there  was  nothing  to  Indicate  that  the  amount 
awarded  was  increased  by  speculative  testimony,  the  award,  atHrmed  by 
the  trial  court,  would  not  be  disturbed  on  appeal,  merely  because  of  the 
admission  of  speculatiTe  testtmooy. 

[Ed.  Note.— For  other  caaes,  aee  Eminent  Domain,  Gent  Dig.  If  681- 
686;  Dec  Dig.  §  262.*] 

Thomas  and  Carr,  JJ.,  dissenting. 

Appeal  from  Special  Term.  Rockland  County. 

Proceedings  by  tlie  New  York  Telephone  Company  against  the  De 
Noyelles  Brick  Company  and  others  to  condemn  land,  for  a  right  of 
way.  From  an  order  confirming  the  report  of  the  commissioners,  peti- 
tioner appeals.  Affirmed. 

Argued  before  JENKS,  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

Alexander  Cameron,  of  New  York  City,  for  appellanL 
William  McCauley,  of  Haverstraw,  for  respondents. 

WOODWARD,  J.  This  proceeding  was  instituted  under  the  Con- 

deni nation  I^aw  for  the  purpose  of  acquiring  a  right  of  way  for  the 
plaintiff's  telephone  line  over  the  lands  of  the  respondent  the  De  Noy- 
elles Brick  Company  in  the  village  and  town  of  Haverstraw.  The 
right  of  way  as  ori^nially  laid  out  called  for  a  strip  of  land  16^^  feet 
in  width  extending  m  a  southerly  direction  from  the  northerly  line  of 
the  respondent's  land  to  the  northerly  line  of  land  of  Felix  McCabe, 
a  distance  of  something  over  3,000  feet.  About  10  feet  of  this  pro- 
posed strip  is  within  the  highway,  and  about  6^,2  ^^^t  is  within  the 
defendant's  inclosure,  as  are  also  five  rectangular  pieces  of  land  of 
small  dunensions  to  be  used  for  anchorage  purposes.  There  is  like- 
wise a  strip  of  the  same  width  extending  in  a  southerly  direction  from 
the  southerly  line  of  the  McCabe  premises  to  the  southerly  line  of  the 
respondent's  land,  a  distance  of  about  1,250  feet,  and  of  this  strip 
about  6V^  feet  is  within  the  highway,  and  10  feet  outside  of  the  same 
and  upon  the  defendant's  inclosure. 

[1]  It  is  conceded  that  the  fee  of  the  highway  is  in  the  defendant, 
the  public  having  merely  an  easement  for  highway  purposes,  and  since 
the  case  of  Eels  v.  A.  T.  &  T.  Co.,  143  N.  Y.  133,  38  N.  E.  202,  25  L. 
R.  A.  640,  there  has  been  no  question  of  the  necessity  of  compen- 
sating the  owner  of  the  fee  of  the  highway  as  a  condition  of  making' 
use  of  the  same  for  the  purposes  of  a  telephone  or  telegraph  line. 
The  plaintiff  is  already  maintaini.ig  a  line  of  poles  over  a  considerable 

•For  other  caiea  lee  same  topic  *  S  numrer  In  Dec.  a  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexea 
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part  of  this  property,  though  it  is  claimed  by  the  respondent  that  this 
is  merely  as  a  licensee,  and  it  is  now  proposed  to  erect  40  poles,  about 
5  feet  higher  than  those  in  use  at  the  present  time,  and  to  equip  these 
poles  with  cross-arms,  which  are  to  carry  not  to  exceed  50  wires,  with 
2  cables,  with  the  necessary  anchorages,  braces,  etc.,  to  constitute  what 
is  known  as  a  "trunk  line."  The  easement  requires  the  right  to  enter 
upon  this  strip  at  all  times  for  the  purposes  of  construction,  recon- 
struction, and  repairs.  Some  slight  changes  in  the  location  of  the 
highway  have  been  made,  so  that  the  original  description  lias  been 
somewhat  modified ;  but  this  has  no  bearing  upon  any  question  pre- 
sented here,  for  we  are  merely  considering,  the  question  of  damages 
awarded,  and  which  have  been  confirmed  by  the  court  at  Special  Term. 
[21  The  ccmimissioners,  as  is  theur  duty,  have  viewed  tfie  premises. 


question  now  before  us  is  whether  the  damages  wliich  they  have 
awarded  arc  so  far  excessive,  under  the  evidence,  as  to  call  upon  tliis 
court  to  interfere.  The  premises  in  question  lie  along  the  Hudson 
river.  The  highway  is  about  50  feet  above  the  river  level,  and  be- 
tween the  river  and  the  highway  the  defendant  maintains  and  oper- 
ates an  extensive  bridcyard,  extending  practically  along  the  full  front 
of  the  premises  involved  in  this  proceeding.  To  the  west  of  the  high- 
way, at  a  distance  of  200  to  400  feet  approximately,  is  a  line  of  rail- 
road, and  this  railroad  is  at  an  elevation  of  about  50  feet  above  the 
highway,  the  intervening  property  being  rough  and  uneven,  with  large 
holes  or  depressions,  excavated  in  an  effort  to  find  further  day  for 
the  use  of  the  brickyards.  The  plaintiff's  proposed  telephone  line  runs 
along  tli«  westerly  side  of  this  highway,  and  takes  a  portion  of  the 
defendant's  frontage  outside  of  the  highway  for  the  use  of  the  plain- 
tiff. The  premises  appear  to  be  at  the  outskirts  of  the  village  of  Hav- 
erstraw,  and  from  the  photographs  in  evidence  it  would  seem  that 
there  was  litfle  to  appeal  to  the  aesthetic  sensibilities  of  proposed  pur- 
chasers, and  yet  we  have  all  witnessed  some  of  the  wonderful  trans- 
formations of  recent  years,  and  it  is  difficult  to  determine  from  photo- 
graphs, without  much  other  testimony  relating  to  distances  from  New 
York  and  other  matters  entering  into  values  of  real  estate,  whetlier 
error  has  been  committed  in  passing  upon  tfa^  damages  to  result  from 
the  construction  of  a  heavy  service  tdephone  line  in  front  of  this 
property. 

[3]  The  commissioners  have  awarded  $2,500,  and  to  this  has  been 
added  the  costs  and  an  additional  allowance  of  5  per  cent,  by  the  or- 
der of  the  court  from  which  this  appeal  is  taken,  so  that  it  appears 
that  the  plainti£F  is  called  upon  to  pa^  over  $2,500  for  a  right  of  way 
of  less  than  one  mile.  This  looks  like  a  large  sum  for  the  damages 
which  the  defendants  will  sustain,  and  yet  in  a  condemnation  proceed- 
ing, whuere  the  owner  is  entitled  to  that  "just  compensation"  which 
the  Constitution  demands,  it  is  not  customary  for  this  court  to  inter- 
fere, unless  it  appears  HaX  an  erroneous  theory  has  prevailed  in  arriv- 
ing at  the  value  of  the  premises  and  the  damages  to  be  sustained  by 
the  portion  not  taken. 

[4]  The  point  most  seriously  urged  against  the  award  is  that  the 


witnesses  before  them,  and  the 
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witnesses  for  the  defendant  were  pennitted  to  give  evidence  of  the 
fact  that  the  defendant  had  some  time  previously  laid  out  the  premises 
between  the  highway  and  the  railroad  into  lots,  and  that  these  lots 
had  a  certain  value  per  lot,  somewhat  contingent  upon  the  statement 
of  some  of  the  officers  of  the  defendant  company  tliat  it  was  intended 
to  create  an  artificial  lake  in  the  places  where  the  excavations  above 
noted  had  been  made.  It  is  true,  of  course,  that  evidence  has  been 
held  incompetent  where  it  has  been  sought  to  show  what  property 
might  realize  in  rentals  with  important  improvements  made  thereon ; 
but  this  case  does  not  seem  to  come  within  the  condemnation  of  that 
nile.  Here  the  defendants  had  a  right  to  show  the  highest  utility  of 
the  premises— had  the  right  to  point  out  its  adaptabihty  for  viuage 
lots  and  the  possibilities  of  its  improvement*  not  for  the  purpose  of 
showing  the  value  of  the  lots  with  the  improvement  made,  but  to  show 
with  the  opportunities  for  improvement  the  present  market  value. 

[5]  Assuming  that,  strictly  speaking,  the  evidence  was  open  to  ob- 
jection, in  that  it  introduced  some  dement  of  speculation,  still  the 
award  does  not  show  any  considerable  evidence  of  having  been  affected 
by  the  testimony  of  the  experts.  The  lowest  estimate  of  any  of  the 
experts  fixes  the  damages  at  approximately  $3,000,  and  the  others 
range  very  much  higher,  wliile  the  award  is  only  $2,500.  Assuming, 
then,  that  the  experts  took  into  consideration  the  proposed  lake — and 
their  testimony  merely  goes  to  the  length  of  showing  that  they  had 
die  possibilities  of  such  a  lake,  as  beanng  upon  the  value,  in  mind — 
it  could  hardly  have  influenced  their  judgment  to  the  extent  of  $500 
or  more  in  the  matter  of  damages,  and  this  much  approximately  has 
been  deducted  by  the  commissioners  from  the  estimate  of  the  lowest 
of  the  experts  in  making  their  award.  The  commissioners,  viewing 
tiie  property  and  chareed  with  the  duty  of  awarding  just  compensa- 
tion, are  not  shown  to  have  entertained  any  erroneous  theories  m  ref- 
erence to  the  matter.  There  is  nothing  to  indicate  that  the  amount 
of  the  award  has  in  any  manner  been  increased  by  the  so-called  spec- 
ulative testimony,  and  we  discover  no  reason  why  the  order  appealed 
from  should  not  be  affirmed. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

JENKS,  P.  J.,  and  RICH,  J.,  concur.  THOMAS  and  CARR,  JJ., 
dissent,  on  the  ground  that  the  award  is  excessive,  and  also  upon  the 
ground  that  the  evidence  of  the  experts  is  based  upon  assumptions  of 
fact  not  proven. 


DATMON  r.  WESTCHESTER  ST.  R.  CO. 

(Supreme  Court  Appellate  Division,  Second  Department   January  24,  10180 

1.  Appeal  aud  Ebkob  (|  215*) — Revibw — ^Estoppel  to  Allege  Ebbob. 

In  en  action  fSor  ejection  from  a  street  car  for  failure  to  pay  a  Mcond 

fare  demanded,  where  the  court  chnrped  at  defendant's  re<iuest  that  If 
the  defendant  charged  two  fares  on  the  advice  of  counsel  tiiat  It  bad 
the  1^1  right  to  do  so,  and  hellered  In  good  fliltit  tiiat  It  irat  aathortaed 

to  do  so,  and  tlio  (•<>n«1ni  t(ir  liclleved  that  It  was  his  duty  to  collect  a  tee* 

«V«r«th«reMwiMtn«toplo*|inniBntBl)«e.*Aa.X>lSi^1i8Tto4ati^*Bi»>lBdi^ 
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onfl  fare,  thore  was  no  Intentional  offense,  and  plaintiff  could  only  recover 
comi>ensation,  and  also  charged  at  plaintiff's  request,  wltli  the  consent 
of  delNMlant.  that  If  tt»  MBadant  expressly  aotb<»lied  its  conductor 
to  eject  passengers  for  refnsin?r  to  pay  n  si*f  <»nd  fare,  and  In  so  doinp  note<i 
with  malice,  the  Jury  may  consider  Uiis  by  way  of  awarding  plaintiff 
smart  money  or  exemplary  damages,  the  acqnlescenoe  of  the  defendant 
In  the  latter  char;;e  amounts  to  a  ooncession  that  there  was  some  evidence 
from  which  the  Jury  might  hnd  the  facts  suggested. 

[Ed.  Notfc— -For  otber  cases,  see  Appeal  and  Bnor,  Cent  Dig.  If  ISOO- 
1814;  Dec  Dig.  |  216.*) 

2,  Carriers  (8  .382*) — Ejection  of  Passexoer — DAitACES. 

The  fact  that  a  carrier  acts  on  the  advice  of  counsel  in  ejecting  a  pas- 
SMiger  for  refosal  to  pay  a  second  fare  goes  only  to  the  mitlgaticm  of 

damages,  and  not  to  the  right  to  rfcover  exemplary  damages. 

[li^d.  Note.— r^or  other  cases,  see  Carriers,  Cent  Dig.  if  1478,  1483-1491; 
Dec.  Dig.  S  382.*] 

3,  OAsaaoB  (i  882*)— Ejection  or  Pa88bivgb»— Daicagbs. 

That  a  conductor,  In  ejectinp:  a  passenger  who  had  paid  all  that  the 
law  required  him  to  pay,  acted  in  good  faith  and  in  the  honest  belief  that 
the  passenger  was  not  entitled  to  fnrtlier  transportation  without  addi* 

tlonal  fare,  does  not  nfTeot  the  right  to  compensatory  damn  pes. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Gent  Dig.  Si  1478,  1483- 
1401 ;  Dec.  Dig.  i  382.*] 

4,  CAsntcBS  ({  882*) — ^EncnoN  or  Pabsbnobb — ^Damaocs. 

The  right  of  a  passenger,  wrongfully  ejected  for  failure  to  pay  a  second 
fare,  to  compensatory  damages,  includes  compensation  for  loss  of  time 
and  the  amount  the  passenger  was  obliged  to  pay  for  passage  on  another  • 

car,  and  also  suitable  recompense  for  injuries  to  his  feelings. 

(Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  U 1478,  1483-1481; 
Dec.  Dig.  S  S82.»] 

Jenks,  P.  J.,  dissenting. 

Appeal  from  \\'cstchcstcr  County  Court. 

Action  by  William  D.  Daymon  agamsL  the  Westchester  Street  Rail- 
road G>mpany.  From  a  judgment  for  plaintiff,  and  an  order  denying 
a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  JENKS.  P.  J.,  and  THOMAS,  CARR,  WCX>D- 
WARD.  and  RICH,  JJ. 

William  Greenough,  of  New  York  City,  for  appellant. 
William  h.  Rumsey,  of  White  Plains,  for  respondent 

WOODW^'\RD,  J.  The  plaintiff,  a  real  estate  dealer,  became  a 
passenger  upon  one  of  the  defendant's  cars  on  the  12th  day  of  August, 
1910,  intending  to  travel  from  Mamaroneck  to  White  Plains.  He 
paid  a  5-cent  fare,  which  was  the  amount  lawfully  due  from  him  for 

tlie  continuous  trip  to  White  Plains,  though  at  the  time  the  defendant 
company  was  insisting  that  it  had  a  right  to  exact  two  fares  of  5 
cents  each  frpm  all  passengers,  under  the  terms  of  a  franchise  which 
had  been  superseded  by  the  one  in  use  at  the  tune  this  action  arose. 
When  the  plaintiff  had  proceeded  about  half  way  to  White  Plains,  he 
was  approached  by  the  conductor,  who  demanded  a  second  fare  of 
5  cents.  This  the  plaintifF  refused  to  pay,  and  he  was  ejected  from 
the  defendant's  car.  .  It  appears  from  the  evidence  that  but  little  force 
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was  used,  yet  there  was  some  force  applied  to  the  person  of  the  plain- 
tifF ;  both  the  conductor  and  motorman  participating.  Plaintiff  waited 

for  a  5croru!  car,  became  a  pa<^senger  thereon,  and  continued  his  jour^ 
ney  to  White  Plains,  having  been  delayed  about  20  minutes.  Later 
in  the  day  he  became  a  passenfer  on  another  of  the  defendant's  cars 
to  return  to  his  home  in  Mamaroneck,  and  was  a^in  ejected  from 
the  car  for  refusing  to  pay  a  second  fare.  This  time  he  walked  to 
his  home.  This  cast.-  involves  the  two  causes  of  action,  and  the  jury 
has  awarded  a  verdict  of  $500 ;  the  defendant  appealing  to  tliis  court 
from  the  judgment  entered  upon  such  verdict. 

[1]  The  learned  court  charged  the  jury  at  the  request  of  defend- 
ant's counsel  that: 

"If  the  evidence  nhows  tlint  the  defeuilant  cliiir;,'(il  and  c-olh^ct«d  10  cents 
for  a  continuous  ride  between  Wliitc  riaius  and  .Miuimrdiifok.  In  citlior  direc- 
tion, uiM>n  the  advice  of  couusti  that  it  hud  the  h'Kal  rlk'Ut  to  do  so.  an<l  be- 
lieving In  good  faith  tliat  it  was  authiirlzi'd  to  cliar^'P  .md  (>oll.-(  t  the  10  wut 
fare  uuih-r  she  cxiirL-sscd  tcrius  of  tlie  consent  granted  hy  the  vUIa„L'  of  Mama- 
roneck on  March  2,  1>S>S,  and  the  evIiUMioe  also  shows  that  the  ciiHluftor 
believe*!  that  It  was  Uls  duty  to  wll^tt  tlic  '^i'H:ond  fan>  of  5  cents  in  aci-ord- 
ance  with  ln-;(riictloiiH  reoelvcd  fmin  the  otlircrs  of  tlie  company,  fh;ii  t!ii're 
was  no  int(>ii;lonal  ofT.'usc  ciniinltti-d  and  tix.'  Jury  oanuot  award  au>  sum  to 
the  jihilniiff.  In  addirloii  to  coiuponsation  f'lr  his  loss  of  time,  the  amouut 
which  lie  was  ohUgiKi  to  pay  for  I'Ms^au'e  ui^.n  another  ear  and  Injury  don^ 

to  his  foellnira,  as  piinlstinii'nt  for  tlic  defendant." 

This  undoubtedly  was  as  favorable  to  the  defendant  as  it  could 
expect,  being  its  own  request,  and  subsequently  it  was  modified;  the 

court  saying : 

"I  will  i-iiaru'o  at  the  rpn"<?9t  of  |ilaiiit  IfT's  counsfd,  wllli  the  ci>n-*'nt  of  the 
der<'ti<lant's  coi:!  so!,  that  if  the  Jury  find  tliat  the  dofoiidant  expressly  author- 
l«e<l  its  i-oaductors  to  ojfct  iiassj')i;:ors  for  refusluj;  to  jiay  the  10  cont  fare 
lietween  Maniaroucok  and  White  Plains,  and  vice  versa,  and  if  you  lind  that 
the  defendant  In  directtug  the  iiasscni:«Ts  so  to  he  ejected  ao(cd  with  malice, 
that  Is  to  say,  reckl<s,sly  or  wronsfully  without  regard  to  tlio  riulit-s  of  the 
plaintiff  or  the  jteople  in  pfmral.  tlioii  you  may  take  Into  coii^iilkTatlon  this 
disretrard  by  way  of  awarding  the  iiiaintiff  smart  money  or  exi-uii>lary  ilaiu- 
ages.  Smart  money  damages  are  intended  to  punish  a  defendant  for  duing 
wrong." 

The  court  then  charged  several  requests  made  by  defendant's  coun- 
sel, in  a  measure  modif>  int;  or  limiting  the  charge  as  quoted,  but  with- 
out changing  its  substance  in  so  far  as  it  rdated  to  the  giving  of 
exemplary  damages.  The  effect  of  this  charge,  acquiesced  in  by  the 
defendant,  must  he  to  concede  that  there  was  some  evidence  from 
which  the  jury  niioht  find  the  facts  suggested.  Indeed,  it  is  conceded 
that  the  defendant  did  direct  its  conductors  to  eject  ail  pa.ssengers 
who  refused  to  submit* to  the  ill^fsl  exaction,  and  the  only  justifica- 
tion urged  for  this  disregard  of  the  rights  of  the  public  to  the  service 
of  this  public  service  corporation  at  the  rates  fixed  by  law  is  the  al- 
leged advice  of  counsel  that  it  had  a  right  to  collect  double  the  amount, 
and  that  the  order  of  ejectment  was  made  for  the  purpose  of  enforcing 
the  collection  of  10  cents  in  the  place  of  the  5-cent  fare,  which  the 
defendant's  predecessor  had  been  accustomed  to  receive  for  years. 

[2]  There  is  nothing  to  show  that  the  advice  of  counsel  was  given 
UON.T.&— M 
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Upon  a  full  statement  of  all  of  the  facts,  and,  if  it  was,  it  oiUy  goes 
to  tiie  mitigation  of  damages  (Moak's  Underhill  on  Torts,  228),  not 

to  the  rule  of  law  acquiesced  in  by  the  defendant,  and,  if  fhe^e  fnrt'^ 
were  found  by  the  jury,  it  was  conceded  that  they  might  impute  that 
malice  which  is  necessary  in  the  awarding  of  punitive  damages,  so 
that  it  does  not  appear  that  tlie  defendant  has  any  very  substantiai 
grounds  for  this  appeal. 

[3]  The  damages  for  two  ejectments,  concededly  unlawful,  has  been 
fixed  at  $500,  and  even  on  the  basis  of  compensatoty  danaees  it 
would  not  be  diifKnlt  to  justify  the  amount  ot  the  vordtct.  There 
is  no  question  that  a  man  who,  in  good  faith,  becomes  a  passenger 
upon  a  car  of  a  pubUc  service  corporation,  and  pays  all  that  the  law 
requires  him  to  pay,  has  a  right  to  be  transported  free  from  molesta- 
tion or  annoyance.  This  right  would  not  be  impaired  by  showing  that 
the  conductor  acted  in  good  faith,  in  the  honest  belief  that  the  plain- 
tiff had  no  such  right,  and  that  he  was  acting  in  the  strict  performance 
of  his  duty  to  the  defendant.  The  act,  nevertheless,  was  unlawful, 
and,  being  so,  the  plaintiff  had  a  right  to  compensatory  damages  there- 
for. 

[4]  These  included,  not  only  compensation  for  the  loss  of  time  and 
tht  amount  the  plaintiff  was  obliged  to  pay  for  passage  upon  another 
car,  but  in  addition  thereto  the  injury  done  to  his  feelings  might  be 
taken  into  consideration  by  the  jury  and  a  suitable  recompense  given 
therefor.  Hamilton  v.  Third  Avenue  Railroad  Co.,  53  N.  Y.  25,  28; 
GiUespte  v.  Brooklyn  Heirfits  R.  R.  Co.,  178  N.  Y.  347,  360,  70  N.  E. 
857,  66  L.  R.  A.  618,  VS  Am.  St.  Rep.  503.  It  is  the  lawful  duty 
of  a  passenger  to  pay  the  full  amount  of  the  fare  which  the  law 
permits  the  railroad  company  to  exact,  and  the  ejectment  of  a  passen- 
ger, in  the  presence  of  his  fellow  passengers,  for  a  refusal  to  pay 
his  fare,  is  in  effect  an  accusation  against  him  of  an  attempt  to  avoid 
his  lawful  obligations,  a  humiliation  which  could  not  fail  to  be  try- 
ing to  one  of  a  sensitive  disposition,  with  an  inclination  to  maintain 
his  rigfats.  Just  what  the  measure  of  damages  in  such  a  case  should 
be  is  oifficult  to  determine.  It  is  left  to  the  judgment  of  the  jury,  sub- 
ject to  the  power  of  the  court  to  interfere  and  set  the  verdict  aside 
if  it  is  obviously  improper,  and  we  do  not  think  this  is  a  case  for 
interference. 

The  defendant  concededly  authorized  its  conductor  to  eject  passen- 
gers who  refused  to  suhmit  to  an  illegal  exaction.  It  was  not  a  mere 
error  in  an  individual  case,  as  in  Hamilton  v.  Third  Avenue  Rail* 
road  Co.,  supra,  but  was  a  general  foticy  of  the  defendant;  and  a 
mistake  of  law  on  the  part  of  a  corporation  cannot  be  permitted  to  de- 
prive the  public  of  its  rights,  or  to  subject  individuals  to  humiliation 
and  inconvenience  merely  because  they  are  unwilling  to  submit  to  such 
exactions,  and  in  view  of  the  charge  of  the  court,  to  wUdi  the  de- 
fendant consented,  we  ought  not  to  disturb  this  judgment,  even  (hough 
it  should  involve  some  element  of  exemplary  damages. 

The  judgment  and  order  of  the  County  Court  of  Westchester 
County  should  be  .aflirmed,  with  costs.  All  concur,  exoq>t  JENKS, 
P.  J.,  who  reads  for  reversal. 
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JENKS,  P.  J.  I  dissent  I  think  that  the  damages  are  excessive. 
The  offending  of  the  defendant  was  a  refusal  to  carry  the  plaintiff  for 

a  5-cent  fare,  when  the  defendant  thought  it  could  charge  legally  a 
10-cent  fare.  Its  attitude,  as  I  understand  it,  was  taken  on  its  belief 
of  right,  and  was  neither  defiant  nor  contemptuous.  The  plaintiff 
intended  by  his  refusal  to  make  "a  test  case,"  and  the  defendant  re- 
sponded to  his  invitation  hy  refusal  to  accept  the  5  cents,  and,  upon 
the  plaint^s  counter  refu^  to  pay  10  cents,  hy  expulsion  in  a  man- 
ner which  the  plaii^  admitted  was  perfunctory  and  polite.  There  is 
no  proof  of  any  personal  injury,  or  any  consequent  pecuniary  loss. 
The  plaintiff  did  lose  a  few  moments,  and  was  not  allowed  in  one 
instance  to  complete  his  journey.  The  actual  damages  were  almost 
negligible.  And  there  was  nothing  in  the  act  of  the  defendant  which 
justified  the  award  of  smart  money  in  any  such  substantial  sum  as 
IS  r^esented  by  the  verdict  in  this  casei 


In  re  WINKLBB. 

(Supreme  Court,  Appellate  Dltldon,  FIret  Department  Jamiary  10,  1913.) 
1.  Attobnbt  akd  Client  (f  189*) — Compensation — Contbacts  fob  Compen- 

BATION. 

Where  an  agreempnt  of  retainer  contains  no  void  clause  prohibiting 
the  client  from  settling  without  the  attorney's  consent,  the  attorney's 
eompeosation  upon  a  eettlement  bj  the  client  Is  Undted  Iqr  tite  agree- 
ment, and  he  cannot  reoorer  on  qnantnm  memlt  mora  than  die  atlp- 
olated  amount 

pBd.  Mota— For  oCber  casss^  see  Attorney  and  OUent,  Gent  Dig.  ii 
407-m;  Dee.  Dig.  I  in.*] 

9L  Attobnbt  and  Client  (8  189*) — Lien — ^Liability  of  Adverse  Party. 

In  an  action  for  conversion  of  personal  property,  plaintiff  agreed  to 
pay  h«f  attorney  $200  and  one>(talTd  of  the  som  collected,  or,  if  the  chat- 
tels were  returned  to  plaintiff,  one-third  thereof  In  spedflc  enumernted 
arttclea.  Defendant  set  up  an  innkeeper's  lien  on  the  property  for  $1,- 
000.  WMioat  the  attomey'e  knowledge,  the  eaee  wae  settled  by  plain* 
tiff  paytng  defendant  ^«C>0  and  accepting  a  return  of  the  property.  Held, 
that  idaintifl's  attorney  could  not  enforce  Ills  attorney's  lien  against  de- 
fendant without  eetabliehing  plalntflTe  right  to  recover  In  the  action  and 
collusion  by  the  parties  to  deprive  bim  of  his  fees,  since  his  lien  did  not 
attach  to  tJbe  amount  paid  by  plaintiff  to  defendant*  and,  if  It  attached 
to  the  diattelai  deftBdant  was  not  raanlrad  to  Tetain  a  poeseeslon  which 
by  such  payment  had  become  anlawfal*  to  aid  the  attoniey  In  enfordng 
Ills  lien. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  g|  407- 
411:  Dee.  Dig.  f  m*] 

9,  Attorney  and  Client  (5  1^9*)— Lnm— Notice. 

Wliere,  in  an  action  for  conversion  of  chattels,  plaintiff  agreed  to  pay 
her  attorney  one-third  of  the  amount  recovered,  or,  if  the  chattels  were 
ntnmed,  one-third  thcrcH^f  in  specific  enumerated  diattels,  defendant  was 
charged  with  notice  of  the  attorney's  Hen  on  the  cause  of  action  for  con- 
version, but  not  with  notice  of  his  right  to  spedflc  chattels. 

rEd.  Note.— For  other  oiBes,  eee  Attorney  and  OUent,  Osnt  Dig.  || 
407-411 ;  Dec.  Dig.  8  1^  *] 
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Appeal  from  Special  Term,  New  York  County. 
Summary  proceeding  under  Judiciary  Law,  §  475,  by  Max  H. 
Winkler,  an  attorney  and  comiselor  at  law,  against  the  Onward  Con- 

struction  Coni[iany  and  another,  for  a  dcterniination  and  enforccmotit 
of  his  attorney's  hen.  From  an  order  confirming  the  referee's  report, 
the  defendant  named  a|)pcals.  Modifie<l. 

See,  also,  146  App.  Div.  927,  131  N.  Y.  Supp.  124. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE. 
SCOTT,  and  MILLER.  JJ. 

M.  Mackenzie,  of  New  York  City,  for  appellant. 
Frederick  II.  Sanborn,  of  New  York  City,  for  respondent. 

MILLER,  J.  The  respondent  was  retained  by  one  Sophia  Nugent 
to  brin^  an  action  against  the  appellant,  the  Onward  Construction 
Company,  for  the  ronvcr'^ion  of  certain  chattels,  household  furniture, 
personal  ciTccts,  and  tiie  like,  of  the  alleged  value  of  upwards  of  $8,- 
000.  His  agreement  with  his  client  provided  that  he  should  be  paid 
$200,  and  in  addition  thereto  one-third  of  whatever  sum  might  be  col- 
lected, or,  if  the  chattels  were  returned  to  the  plaintiff,  one-third  there- 
of in  specific  articles,  which  were  enumerated  in  a  supplemental  agree* 
ment.  The  action  was  brought,  and  the  defendant  interposed  an  an- 
swer, in  which  it  set  up  as  a  separate  defense  that  it  had  an  innkeep- 
er's lien  for  upwards  of  $1,.S(X).  The  action  was  broui,'ht  on  for  trial; 
but,  the  plaintiff  being  unable  to  prove  the  value  of  the  chattels,  a 
juror  was  withdrawn  and  the  case  was  set  for  trial  on  a  subsequent 
date.  Meanwhile  the  case  was  settled,  witliout.  the  knowledge  of  the 
respondent,  by  the  plaintiff  paying  the  defendant  the  stm!i  of  $850  and 
a.ci[itiiig  a  return  or  surrender  of  tl;e  property. 

Tltereafter  this  proceeding  was  instituted  solely  against  the  appel- 
lant. On  an  appeal  to  this  court,  the  order  of  reference  was  modified, 
80  as  to  direct  that  said  Sophia  Nugent  be  made  a  party  to  the  pro- 
ceeding, and  so  as  to  ijrovide  that  the  reicrcc  take  proof  as  to  the 
value  of  the  property  which  was  the  subject  of  the  controversy ;  the 
matters  relating  to  the  contract  of  employment  of  the  petitioner  by 
the  plaintiff  in  said  action,  the  nature  and  extent  of  his  services,  and 
the  amount  of  compensation  to  which  he  was  entitled  for  his  .services. 
The  referee  found  thai  the  value  of  the  property  was  $1,200,  that  the 
value  of  the  petitioner's  services  was  $1,200,  and  his  dishnrsenients 
$25,  and  that  the  petitioner  was  entitled  to  recover  upon  a  quantum 
meruit  by  reason  of  his  client  having  settled  the  action  without  his 
knowledge  or  consent.  The  order  a[>pealed  from  adjudges  that  the 
petitioner  is  entitled  to  a  Jien  to  the  extent  of  $1,200,  and  adjudges 
that  he  recover  that  stim  of  the  appellant,  tiie  Onward  Gonstmcilon 
Conqiany,  together  with  costs  and  disbursements,  amountmg  in  all  to 
the  sum  of  $1,617.05. 

[1]  We  think  that,  in  any  event,  the  contract  between  the  peti- 
tioner and  his  client  limits  the  amount  for  which  he  is  entitled  to  as- 
sert a  lien.  The  learned  referee  cited  Matter  of  Snyder,  190  N.  Y. 
()6,  82  N.  E.  742.  14  T..  R.  A.  (N.  S.)  1101,  123  Am.  St.  Rep.  533. 
13  Ann.  Cas.  441,  in  support  of  the  conclusion  that  the  petitioner  was 
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entitled  to  assert  a  lien  for  the  full  value  of  his  services.  It  was  de- 
cided in  that  case  that  a  clause  in  an  agreement  of  retainer,  prohibiting 

the  client  from  settling  without  the  consent  of  the  attorney,  was  void 
as  against  public  policy,  and  tliat  in  the  particular  contract  under 
consiilcration  the  clause  fixing  the  amount  of  the  attorney's  oompen- 
sation  at  a  certain  percentage  of  the  recovecv  was  so  closely  connected 
with  the  void  clause  as  to  fall  with  it.  We  think  it  necessarily  fol- 
lows that  a  settlement  l)y  the  client  without  the  attorney's  consent 
is  not  a  breach  of  the  agreement  of  retainer,  and  that,  if  such  agree- 
ment does  not  contain  a  void  clause,  prohibiting  a  settlement,  the  stip- 
ulated method  of  computing  the  compensation  to  be  paid  the  ntt  >rney 
for  his  services  must  control,  even  though  the  suit  is  settled  without 
his  consent.  It  follows  that  the  petttimer  was  entitled  to  assert  a  lien 
only  to  the  extent  of  $625. 

1 2 1  We  are  also  of  the  opinion  that  the  provision  of  the  order  di- 
recting a  recovery  of  the  appellant  should  be  eliminated.  Plainly,  it 
was  not  in  accordance  with  the  order  of  reference  as  resettled  by  this 
court,  and  it  «ras  not  justified  by  the  facts  of  tliis  case,  even  if  it  is 
ever  proper  in  a  summary  procee<ling  under  said  section  475  of  tlic 
Judiciary  l^aw  (Consol.  I^ws  1909.  c.  30)  to  direct  a  recovery  of  the 
adverse  party  of  the  sum  for  which  the  attorney  is  adjudged  to  have 
a  lien  on  bis  client's  cause  of  action.  Vide  Rochfort  v.  Metropolitan 
St.  Railway  Co.,  50  App.  Kv.  261,  63  N.  Y.  Supp.  1036. 

The  appellant,  the  defendant  in  the  action,  did  not  pay  any  sum  in 
settlement  of  the  action  to  which  the  lien  might  attach,  and  which, 
under  the  authority  of  Fischer-I  lansen  v.  BrookljTi  Heights  R.  R. 
Co.,  173  N.  Y.  492,  66  N.  E.  395,  it  would  be  estopped  to  deny  that 
it  still  had  in  its  hands.  It  never  admitted  the  plaintifTs  cause  of 
action,  and  it  never  asserted  title  to  the  property  which  it  w  a^  charL,'C'l 
will)  converting.  It  merely  asserted  a  Uen  upon  that  property,  and. 
instead  of  paying  money  to  the  plaintiff  in  settlement  of  the  suit,  it 
received  from  the  plaintiff  in  satisfaction  of  its  lien  a  lesser  sum  than 
it  claimed.  Having  accepted  the  sum  agreed  upon  in  satisfaction  of 
the  lien,  it  could  not  refuse  to  surrender  possession  of  tlie  property 
without  bein^  guilty  of  conversion.  To  what,  then,  did  the  lien  at- 
tach? Certamly  not  to  the  sum  paid  by  the  plaintiff  to  the  defend- 
ant to  satisfy  the  lien  asserted  by  the  latter,  and,  if  it  attached  to 
the  chattels,  the  defendant  was  not  required  to  retain  unlawful  pos- 
session oi  them  to  aid  the  attorney  in  the  enforcement  of  his  lien. 

|3|  No  doubt,  as  between  the  respondent  and  his  client,  he  was 
entitled  to  the  specific  articles  enumerated  in  the  supplemental  agree- 
ment. But  the  defendant  was  not  chargeable  with  notice  of  that 
agreemenL  It  was  chargeable  with  notice  of  lien  upon  the  cause  of 
action  asserted  by  the  plaintifF,  which  was  an  action  to  recover  a  sum 
of  money  as  damages  for  conversion.  If  the  appellant  made  a  col- 
lusive settlement  with  the  client,  to  cheat  the  attorney  out  of  his  fees, 
it  could,  no  doubt,  in  a  proper  action  or  proceeding  and  upon  proper 
proof,  be  held  accountable  to  the  e-xtent  of  the  attorney's  lien  on  the 
cause  of  action  asserted  in  the  complaint ;  and  the  practice  formerly 
was  in  such  case  to  set  aside  the  discontinuance  and  allow  the  attor- 
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ney  to  proceed  with  the  suit  for  the  purpose  of  establishing  the  right 
to  recover  in  the  action  as  it  originally  stood  and  to  permit  a  recovery 
to  the  extent  of  the  attorney's  costs.  Randall  v.  Van  Wagenen,  115 
N.  Y.  527,  22  N.  E.  361,  12  Am.  St.  Rep.  828. 

Plainly,  then,  where  the  adverse  party  does  not  admit  the  cause  of 
action  and  pays  nothing  in  settlement  of  it;  but  merely  agrees  upon  a 
discontinuance,  or  where,  as  here,  he  accepts  satisfaction  of  a  lien 
asserted  by  him  on  chattels  which  he  thereupon  surrenders,  no  longer 
having  even  a  claim  of  right  to  retain  them,  the  attorney,  in  order 
to  enforce  a  claim  against  him,  must  establish  two  things:  (1)  The 
right  of  the  plaintiff  to  recover  in  the  action ;  and  (2)  that  the  parties 
colluded  to  deprive  him  of  his  fees.  It  is  unnecessary  for  us  to  de- 
termine how  the  petitioner  should  proceed  to  enforce  his  claim  against 
the  appellant,  if  he  have  any ;  but  it  is  sufficient  for  the  purposes  of 
this  decision  to  hold  that  he  has  not  established  in  this  proceeding  the 
right  to  recover  any  sum  of  the  appellant.  He  has  succeeded  merely 
in  having  the  amount  of  his  lien  determined,  which,  of  course,  will 
be  conclusive  upon  the  parties  in  any  subsequent  proceeding  or  ac- 
tion which  he  may  be  advised  to  bring. 

The  order  should  be  modified,  so  as  to  provide  merely  that  it  be 
adjudged  that  the  petitioner  is  entitled  to  a  lien  upon  the  cause  of  ac- 
tion of  the  plaintiff,  Sophia  Nugent,  in  the  action  instituted  in  this 
court,  entitleid  "Sophia  Nugent,  Plaintiff,  against  The  Onward  Con- 
struction 0>mpany,  Defendant,"  to  the  extent  of  the  stmi  of  $625,  to- 
gether with  the  costs  and  expenses  of  the  reference,  and,  as  thus  modi- 
fied, it  should  be  affirmed,  with  $10  costs  and  disbursements  to  the 
appellant,  without  prejudice  to  the  respondent's  right  to  institute  such 
action  or  proceeding  as  he  may  be  advised  to  enforce  his  liea.  All 
concur. 


DBNABO    PBUDEMTIAL  INS.  00.  OF  AHERIGA. 
(Saprame  Court  AjipeUata  Dlrlsioii,  Seeond  Department  Jauaaiy  24,  ma) 

1.  WiTNESSKS  (I  211*) — Competency — ^Phtsician. 

Under  Code  Civ.  Proc.  i  834,  providing;  that  no  physician  shall  disdoee 
any  Uiformation  acquired  in  attending  a  patient  which  was  necessary  to 
enable  him  to  act  in  that  capacity,  evidence  by  a  physician  In  an  action 
on  a  life  policy  that,  in  answer  to  a  question  by  witness,  who  was  called 
to  treat  insured,  insured  stated  that  he  was  in  the  care  of  another  physi- 
cian and  told  his  irouble,  and  that  insured  was  at  the  time  cougliing  and 
had  bled  badly,  and  eald  be  bad  been  eldc  Cor  a  long  tUne^  was  not  ad- 
misslble. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  if  708^  773:  Dec 
Dig.  I  211.«1 

2.  Witnesses  (§  214*) — Competency — Physicians. 

Under  Code  Clv.  Proc.  {  834,  prohibiting  the  disclosure  of  Information 
acquired  by  a  pliyslclan  necessary  to  ennble  him  to  act  professionally, 
the  fact  that  disclosures  by  a  patient  to  bis  physician  were  made  in  the 
presence  of  members  of  tbe  patient's  family  would  not  autbortae  tba 
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physldan  to  testify  fliwetD;  the  rale  that  oonmraiiieatloiiB  to  attorneyg, 

made  in  the  presence  of  others,  are  not  privileged,  not  being  applicable. 

IKd.  Noteu— For  other  cases,  see  Witnesses,  Cent  Dig.  |  776;  Dec.  Dig. 
I  214.*]  ' 

AvpEAL  AND  Ebbos  (|  1061*V- 'Habmisss  Bbbos— Amfisstoiv  or  IhriDBTrcs. 

Where,  in  an  action  on  a  life  policy,  defended  for  fraud  by  insured,  one 
issue  was  as  to  fraud  In  tbat  the  applicant  and  the  person  examined  were 
not  the  same,  and  It  appeafsd  tluit  tlie  snpiNwed  applieanl  was  sxamined 
by  the  company's  physician,  proof  by  defendant  that  insured  had  falsely 
stated  that  he  had  not  been  examined  by  a  physician  during  three  years 
past  would  not  render  haraHess  tbe  eawoaeom  tdoitaAoii  of  svldsiiee-by 
insured's  physician  Of  statements  to  lilm  bf  Insnsd  as  to  His  nature  and 
extent  of  bis  present  and  past  illness. 

[Ed.  Note — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  Ii  4161- 
4170;  Dec  Dig.  |  lOSl.*] 

4,  IwsuRANCK  (S  646*) — Action  on  Policy — Fraud— PBKauMmoN. 

Fraud  by  insured  in  applying  for  a  life  policy  is  not  presumed,  and 
most  be  proved. 

[Ed.  Note.— For  other  oasss,  see  Insorancs^  dent  Dig.  H  IfifiO^  164B- 
1668;  Dec;  Dig.  |  646.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Marianna  Denaro  against  the  Prudential  Insurance  Com- 
pany of  America.  From  a  judgment  for  defendant,  and  an  order 
denying  a  motion  for  a  new  trial,  plaintiff  appeals.  Reversed,  and 
new  trial  granted. 

Affued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
YfASD,  and  RIGH,  JJ. 

William  H.  Griffin,  of  New  York  City,  for  appellant 
Alfred  M.  Bailey,  of  New  York  City,  for  respondent 

WOODWARD,  J.  The  complaint  sets  forth  a  cause  of  action  on 
a  policy  of  insurance  issued  u^n  the  life  of  one  Francesco  Denaro, 
whose  mother  is  the  plaintiff  in  this  action.  The  defendant  set  up 

an  affirmative  defense,  alleging  fraudulent  rq>resentations  on  the 
part  of  Francesco  Denaro,  in  that  prior  to  his  medical  examination, 
and  at  the  time  thereof/ he  was  not  in  good  health;  that  he  had  been 
advised  to  seek  a  change  of  dimate  for  his  health ;  that  he  had  had  a 
serious  illness ;  that  he  had  been  attended  by  a  ph^dan  during  the 
past  three  years,  all  of  which  facts  were  known  to  him ;  and  that  the 
defendant,  relying  upon  the  truth  of  these  representations  so  falsely 
made  by  the  said  Francesco  Denaro,  was  induced  to  issue  and  deliver 
to  him  its  policy  of  insurance  u^on  his  life.  It  is  also  asserted  by  the 
insurance  company  that  at  the  time  of  the  medical  examination,  made 
hy  the  medical  examiner  of  the  defendant,  a  person  other  than  Fran- 
cesco Denaro,  the  applicant  for  insurance,  falsely  impersonated  him, 
and  was  examined  for  insurance  in  the  defendant  company,  and  signed 
said  application,  for<^ing  the  name  of  Francesco  Denaro  thereto.  The 
action  was  tried  before  a  jury,  resulting  in  a  verdict  in  favor  of  the 
defendant,  and  there  would  seem  to  be  no  question  that  this  verdict 
is  fully  supported  by  the  evidence. 

[1]  The  difficulty  is  that  there  are  materia!  errors  in  the  admission 
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of  evidence,  and,  as  the  verdict  is  g;cncral,  we  are  unaWe  to  say  that 
Ihc  jury  would  have  found  the  fraud  in  this  case,  had  it  not  been  for 
the  evidence  which  was  pcrniitted  to  go  into  the  record. .  The  defend- 
ant, in  support  of  its  defense,  called  three  physicians,  who  testified 
that  they  had  been  called  by  Francesco  Denaro,  and  that  they  had 
treated  him  professionally,  and  these  physicians  severally  testified  to 
the  fact  that  he  had  been  ill,  and  had  been  treated  by  them  within  the 
time  that  the  insured  denied  having  been  so  treated  in  securing  his 
policies,  and  also  that  he  had  been  in  a  hospital,  and  other  matter^; 
tending  to  show  that  his  statements  as  to  his  condition  were  false,  and 
that  he  must  have  known  them  to  be  false.  This  evidence  was  all 
admitted  over  the  plaintiff's  objection  that  it  was  incompetent  under 
the  provisions  of  section  834  of  the  Code  of  Civil  Procedure,  and  the 
objections  were  followed  by  exceptions  to  the  rulings  admitting;'  such 
testimony.  There  was,  therefore,  no  waiver  of  the  plaintifi's  rights, 
and  there  is  no  suegestkm  that  these  phywcians  did  not  come  withi.n 
the  limitations  of  vSt  statute. 

The  learned  counsel  for  the  respoiident  urges,  however,  that  it  was 
not'error  to  permit  this  testimony  of  the  jiiiysicians  employed  by  the 
deceased,  and  cites  Patten  v.  United  Life  &  Accident  Insurance  Asso- 
ciation, 133  N.  Y.  450,  31  N.  E.  342.  in  support  of  the  contention.  In 
that  case  no  objection  was  made  to  the  admission  of  the  testimony  on 
the  ground  that  it  violated  section  834  of  the  Code  of  Civil  Procedure, 
and  the  conrt  went  no  further  iStan  to  hold  in  fliat  particular  case 
that  it  would  have  been  competent  to  show  by  the  pliysirian  under 
examination  upon  a  commission  that  he  attended  tjie  deceased  pro- 
fessionally, that  the  patient  was  sick,  and  the  number  of  times  and  the 
dates  of  such  attendance.  Obviously  none  of  these  matters  were 
necessarily  excluded  by  the  statute,  which  provides  that  a  "person 
duly  authorized  to  practice  physic  or  surgery,  or  a  [jrofession.-il  or 
registered  nurse,  shall  not  be  allowed  to  disclose  any  information 
whidi  he  acquired  in  attending  a  patient,  in  a  professional  capacity, 
and  which  was  necessary  to  cnahlc  him  to  act  in  that  capacity,"  etc. 
Section  834,  Code  of  Civil  Procedure.  The  information  must  be  dis- 
closed to  the  physician  in  his  professional  capacity,  and  be  "necessary 
to  enable  him  to  act  in  that  capacity" ;  and  while  it  may  be  conceded 
that  the  fact  of  sickness,  without  disclosing  its  particular  character, 
comes  prcttv  close  to  the  line,  if  sucli  sickness  is  disclosed  to  the  doc- 
tor in  his  professional  capacity,  and  is  necessary  for  his  information 
in  dealing  with  the  case,  there  is  clearly  no  objection  to  the  physician 
testifying  that  he  did  attend  a  person  in  his  professional  capacity, 
for  this  is  necessary  to  be  shown  in  order  to  exclude  his  testimony  as 
to  what  information  he  gathered  in  the  discharge  of  his  professional 
duties,  and  if  he  may  testify  as  to  the  fact  of  an  original  attendance, 
he  may  properly  state  the  number  of  times  and  the  dates  of  such  at- 
tendance. 

In  the  case  at  bar,  however,  the  testimony  went  much  beyond  this. 
One  of  the  physicians,  over  the  q>edfic  objection  of  the  plaintiff  that 
it  was  incompetent  under  this  provisimi  of  the  Code  of  Civil  Proce- 
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dure,  was  permitted  to.  testify  to  a  comrenation  with  the  insured,  as 
follows : 

"I  jiski^l  lilm  how  liuiK  he  ^v;lv  sick,  nnd  ho  told  me  thnt  he  was  In  tho  cnre 
of  nntitlicr  pliyslolan.  called  alunit  two  days  before.  Dr.  Collnrln.  lie  t'Ail  uie 
wbat  was  his  trouble.  FTo  was  coiichinK,  had  some  bad  bU'odlng,  and  I  ex- 
amined him.   He  said  that  he  was  sick  for  a  long  time  before  he  called  me." 

[2]  A  motion  was  made  to  strike  this  testimony  out  (the  right  being 
reserved  in  the  ruling  on  the  original  objection),  but  the  motion  was 

denied  ;  the  plaintiff  excepting^.  Subsequently  two  of  these  physicians 
were  called  and  testified  more  in  detail,  stating  that  the  insured  had 
admitted  being  infected  with  qrphilis  for  three  years ;  but  it  is  urged 
that  these  communications  were  made  to  the  physicians  in  the  pres- 
ence of  the  insured's  father  or  others  near,  and  that  under  the  rule 
wliieli  prevails  in  reference  to  attorneys,  where  c iinniuiiications  are 
made  to  them  in  the  presence  of  third  parties,  it  loses  the  character  of 
a  confidential  communication,  that  this  testimony  is  not  objectionable. 
We  do  not  think,  however,  that  the  situations  are  analofrous.  Where 
a  client  visits  his  attorney  with  an  opposing  party,  and  they  all  enter 
into  a  general  discussion,  or  the  attorney  is  asked  to  become  a  wit- 
ness to  the  execution  of  a  paper,  etc.»  there  is  an  obvious  intent  to 
make  the  communication  public ;  but  when  a  physician  enters  a  house 
for  the  purpose  of  attendiiic;  a  patient,  he  i=;  railed  upon  to  make  in- 
quiries, not  alone  of  the  sick  person,  but  of  those  who  are  about  him 
and  who  are  familiar  with  the  facts,  and  communications  necessary 
for  the  proper  performance  nf  the  duties  of  a  physician  are  not  public, 
because  made  in  the  presence  of  his  immediate  family  or  those  who 
are  present  because  of  the  illness  of  the  person.  Of  course,  the  per- 
sons who  are  present  are  not  denied  the  right  to  testify.  It  is  only 
the  physician  who  is  bound  by  the  rule ;  but  it  is  absolute  as  to  him, 
except  in  those  exceptions  provided  by  the  statute.  He  is  forbidden, 
not  to  reveal  communications  from  his  patient,  but  "any  information 
which  he  acquired  in  attending  a  patient,  in  a  professional  capacity, 
and  which  was  necessary  to  enable  him  to  act  in  that  capacity";  and 
it  is  of  no  consequence  how  the  informaiitm  was  acquired,  whether 
by  some  one  telling  him,  or  by  observation,  or  in  any  other  manner. 
Earl.  J.,  in  writing  the  unanimous  opinion  of  the  court  in  Rcnihan  v. 
Dennin,  103  N.  Y.  573,  579,  9  N.  E."  320,  322  (57  Am.  Rep.  770),  dis- 
tinctly overthrows  this  oonlentioa.  He  says: 

"It  is  aino  claimed  that  the  ntatute  sboald  be  so  construed  as  only  to  pro- 
blblt  tbe  disclosures  by  a  pbysidan  ot  any  inrormatioa  of  a  confldentlal  na- 
ture obtalBfld  by  blia  from  Us  patient  wbUe  attending  blm  in  a  professional 
.  capacity.  Bodi  was  tbe  view  of  Cbe  statute  taken  by  me  in  my  oi>iuion  in 
BdtnglDii  JBtna  Ufls  Ina.  dm  7T  K.  T.  SM;  Wt  my  nratbrvn  were  tben 
nawnilnS!  to  eonear  ^th  me  In  that  view.  Wheii'tha  earn*  qnestlon  again 
cams  before  tbe  court  in  Grattan  t.  Matropalllan  Uts  Ins.  Oft,  80  N.  T.  SSL, 
M  Am.  Reif.  617, 1  ajcaln  attempted  to  «aft»e»  tka  SBlBS  view  upon  n«y  Bretb- 
ren,  aad  actfa  ftlM,  and  It  was  then  disdneOy  heM  that  tlia  atatnta  eoald 
not  be  eoBfloed  ta  tatbrmatlon  of  a  eonfldentlal  nature^  and  tbat  the  eonrt 
wae  bound  to  fbtlow  and  gtva  effect  to  the  plain  languan  wltlioot  tnteipolat- 
tag  tlNt  InnNHl  cseeptloD  coateoded  fee.** 
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While  the  contention  is  plausible,  and  has  been  held  by  one  of  the 
most  distinguished  jurists  of  the  state,  it  is  lacking  in  authority,  and 
cannot  prewiil  here. 

f3]  It  is  stiggested,  however,  that  it  is  sufficient  to  sustain  this 
judgment  that  tnt  defendant  proved  at  the  trial  that  Francesco  Denaro 
had  stated  that  he  had  not  been  attended  by  a  physician  during  the 
past  three  years,  whereas  he  had  been  treated  by  Dr.  Bottaro  on  Jan- 
uary 28,  1910,  prior  to  the  application  on  February  2,  1910,  and  that 
he  knew  that  fact,  and  it  is  urged  that  this  testimony  was  competent, 
and  that  under  the  holding  of  this  court  in  IIotTman  v.  Metropolitan 
Life  Ins.  Co.,  141  App.  Div.  713,  126  N.  Y.  Supp.  436,  that  a  policy 
could  not  be  enforced  where  the  insured  had  stated  that  he  had  not 
been  attended  by  a  physician  within  three  years,  and  had  never  been 
in  a  hoqiital,  where  in  fact  he  had  been  a  patient  in  a  hospital  for  a 
month,  and  had  been  attended  by  a  physician,  this  judgment  should 
be  snatained.  In  the  case  relied  upon  the  court  pointed  out  that  the 
"accuracy  of  these  statements  was  of  great  importance,  since  if  the 
answer  to  these  and  similar  questions  indicated  freedom  from  dis- 
ease, in  the  case  of  policies  of  this  character  a  medical  examination  of 
the  applicant  was  dispensed  with,"  and  this  condition  does  not  ap- 
pear here,  for  the  supposed  applicant  was  examined  by  the  com- 
pany's own  physician,  and  one  of  the  elements  of  fraud  is  alleged  to 
have  been  that  the  person  making  the  application,  and  the  one  ex- 
amined, are  not  the  same  person. 

[4J  The  poliqr  provides  that  in  the  absence  of  fraud  all  statements 
smul  be  deemed  representationi,  and  not  warranties,  and  it  i»  the 
universal  rule  tliaft  fraud  must  be  established,  and  is  not  to  be  prfr* 
sumed. 

The  judgment  and  order  appealed  from  sliould  be  reversed^  a 
new  tnal  granted;  costs  to  abide  the  event  Ml  concur* 


IITBB8  V.  8mN  «t  SL 

(Supreme  Court  Appellate  DlTiaion,  First  DeiMrtnwnt;  lanuaij  W,  IMSJ 

L  PUEADina  (i  125*) — Supkuxuous  Allkoatiors— Dxitiau 

Where  a  mciiit>er  of  a  mining  partnership  pledged  his  latmsta  in  the 
mining  property  to  a  trustee  to  secure  certain  creditors,  an  •Uegatioo. 
la  a  complaint  brought  by  the  tru^ee  to  subject  the  inroperty  to  the 
payment  of  the  debt  aecured,  that  "no  proceedings  at  law  or  In  equity 
have  been  taken  bjr  the  plsintlff  for  the  enforcement  of  the  proTlatons 
of  the  Mid  agiMmeat,"  was  superfluous,  as  the  action  affoctea  only  per- 
Bonatty.  and  henoa  a  danlal  of  aoch  allegatlan  laUnd  ao  Issoe. 
1M.  VMUf-rw  oChac  eaaes^  sse  Plcadlac,  Osot  DIs.  ||  800^  SflO;  Dae. 

%  Abatement  and  Revival  (5  S*) — Akotifeb  Action  PrxniNO. 

Where  the  maker  of  a  note  exociited  a  trust  lustruineiit  by  which  he 
pU'dct'fl  his  InUTesta  lu  n  iiiSninK  iiartnorif-lil[>  to  stf mo  tlie  itayiueiit  of 
tlu>  note  and  auy  other  indfbti'iluess  owed  by  the  maker  to  the  [layee,  an 
action  nt  law  by  the  payee  against  the  maker  to  recover  on  the  note  \va« 
not  a  bar  to  a  subsequent  acUon  brought  by  the  trustee  to  subject  tiie 
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mrtcMliijyafMti  la  Ite  adaing  pcopnlr  miw  tta  tam  of  On  tout 

(Ed.  Note. — For  other  oises,  see  AbattONBt  aad  BiflTCL  Ont  OlCi  U 

80-86,  tSS-eS.  08,  72 ;  Dee.  Dig.  |  8.»] 

&  1CI5E.S  AND  MiNKiiAi.s  (5  09*) — Mining  Partnership — Sals  of  I'aorr.BTT. 

Where  a  niPinber  of  a  nilnln>;  partnership,  belnp  IndobtMl  (o  a  co- 
partner on  certain  notes,  exef  ulod  a  trunt  ftRret'iiu'iit  by  which  he  pledged 
his  Interests  in  tlif  mining'  proix^rty  for  the  pavtiicnt  of  the  notes.  It 
was  no  defense  to  an  notlnn  by  the  trustei'  In  tlie  tru-^t  agreement  that 
an  advBDtageou.s  offer  to  punhaw  tlie  prornTty  was  made  by  a  third 
person,  and  that  the  copartner  refused  to  Join  In  the  transfer  and  thus 
prerented  a  sale,  the  proceeds  of  which  would  hare  been  more  than 
Buffldent  to  satisfy  the  indebtedncaa  secured ;  such  copartner  nut  having 
agreed  to  aell  the  proiierty,  and  it  t>einK  immaterial  as  to  what  his  mo- 
tire  was  in  refusing  to  aell. 

ISA.  Note^For  ottier  cum.  mb  MIum  and  lCliMnl%  Cent  Dig.  0 
S28,  SM:  De&  Dl»  I  W.«] 

•4.  VtMuam  a  190*)— Dbhiaim 

WlMia  a*  Blkcattoaa  of  Cha  cowplaiiit  la  an  aetloa  oa  pmnriwary 
Dote*  and  a  oollateral  acrMflitat  ava  aot  contMiffaitad      wiiaril  or 

•peiiflc  denial,  tbejr  are  not  pot  tn  lane  by  atatnaeata  la  aeawirer 

merely  inconsistent  therewith. 

|Kd.  Note.— For  other  caws,  see  Pleading,  Cent  Dig.  H  244.  253,  254. 
257.  258;  Dec.  Dig.  i  120.») 

6.  Evidence  (|  402*) — Pahol  Evidk.ncb — ROLB. 

Proiiils.sory  notes  cannot  bo  varied  by  parol  eTldence,  and  consequently, 
In  an  action  thereon,  averments  in  the  anawer.  merely  attempting  to 
diange  their  terms,  present  ao  defense. 

[Ed.  Note— For  otbw  eum,  Me  BvldeiMab  Ovnt  Dig.  H  17W-1806: 
I>ei!;  Ug.  1 402.*] 

€k  FtBADiTin  (I  2S6*)— AnitDUEirr— tRanmciXNT  Anawn. 

Where  the  answer  does  not  deny  any  of  tbe  aTemuvta  of  tlM  com- 
plaint, and  all  of  the  dafeaaH  aot  op  ava  laaalBcloBt  la  law,  ao  aaieadr 
ment  will  be  permitted. 

[Kd.  Note.— For  other  caoM^  SM  Flaadlaft  Oat  Dig.  H  m-TOS}  Dae 

Dig.  {  256.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Emanuel  J.  Myers,  as  trustee  for  Alexander  Stein  and 
another,  against  George  Wishart  and  another.  From  an  order  deny- 
ing  a  motion  for  judfrnent  on  the  pleadinj^s,  plaintiff  appeals.  Re- 
versed, and  judgment  directed  for  plaintiff. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN, 
CLARKE,  SCOTT,  aad  DOWUNG.  JJ. 

Gordon  S.  P.  Kleeberg,  of  New  York  City,  for  appellant 
Rolicrt  A.  Inch,  of  New  York  City,  for  respondents. 

DOWLING,  J.  The  complaint  herein  sets  forth  that  on  October 
17,  1911,  at  the  city  of  New  York,  the  defendant  Wishart  for  value 
received  made  his  certain  promissory  note  in  writing,  whereby  he 
promised  to  pay  to  Alexander  Stein  on  the  17th  day  of  April,  1912, 
tha  stmi  of  $20,000,  with  interest  and  that  storaltanemMly  tiierewith. 
for  a  valuable  consideration  he  executed,  acknowledged,  and  delivered 
to  plaintiff  an  instrument  in  writmg  whereby  said  VVishart  undertook 
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to  secure  the  payment  of  certain  oblifjntions.  and  therein  and  thereby 
plaintifl  was  appointed  trustee  for  the  benefit  of  tlic  defendants  herein, 
with  the  powers  and  duties  therein  set  forth.  Copies  of  said  note 
and  instrument  are  annexed  to  the  complaint  It  is  then  alleged  that 
on  January  20,  1911,  Wishart,  for  value  received,  made  another  prom- 
issory note  in  writing,  whereby  he  promised  to  pay  to  Alexander 
Stein  the  sum  of  $20,C00,  with  interest,  in  one  year  from  said  date, 
and  delivered  same  to  Stein,  and  that  no  part  has  been  paid.  It  is  fur- 
tht-r  alleged  that  the  first  nK-nlioned  note  was  not  paid,  and  that  Stein 
requircc]  ]ilaintiil  to  take  proceedings  under  the  conditions  of  the  note, 
by  which  the  trustee  was  given  power  to  realize  upon  the  collateral 
deposited  under  the  agreement  referred  to,  by  proper  proceedings  at 
law  or  in  equity ;  the  security  being  given  to  secure  payment,  not  only 
of  the  note  due  April  17,  1912,  but  of  any  other  liability  of  Wishart  to 
Stein.  The  complaint  further  sets  forth  that  plaintili  demanded  pay- 
ment of  $20,000  due  under  the  note  and  the  performance  of  its  con- 
ditions, but  defendant  has  failed  to  comply  Uierewith.  There  is  an 
allegation  (sixth) : 

"That  no  procwdinss  nt  law  or  In  ci|nlf,v  luivc  Ik-cii  t.iki'ii  !>>  tin-  plaintiff 
for  the  pnforceiucnt  of  tlie  iirnviHioiis  of  tlie  sjiid  !i;;!<  cmciit  il-lxliiSiit  li)." 

Judgment  is  prayed  that  the  property  mentioned  in  the  agreement 
(consisting  of  Wishart's  right,  title,  and  interest  in  the  mining  part- 
ner'^hip  cxi-tin-^'  f ■\t''ti  Thomas  Costi^an,  John  '"ioilfrcy,  and  George 
W  ishart  in  certain  nuiuiig  claims  in  the  Forcupine  district  of  Canada^ 
be  foreclosed  and  sold  under  the  order  and  direction  of  the  court, 
and  the  proceeds  applied  towards  the  payment  of  the  obligations  of 
Wishart  to  Stein  sectired  and  provided  to  be  paid  by  the  parties  as 
aforesaid. 

[1,  2  J  The  amended  answer  of  Wishart  denies  but  one  allegation  of 
the  complaint,  viz.,  the  "sixth,"  before  quoted,  and  further  sets  tip 

another  action  at  law  pending  between  the  same  parties  upon  the  prom- 
issory note  dated  January  20,  1911,  but  which  action  is  brought  by 
Alexander  Stein  against  George  Wishart.  The  denial  raises  no  issue. 
The  presence  of  the  allegation  in  the  complaint  was  stiperfluoo^  for 
this  action  affects  only  personalty.  In  any  event,  the  alle^tfon  was 
iionissiialilc,  and  the  denial  thereof  is  not  sufficient  to  reiiuire  a  trial 
of  the  issue.  Ricsgo  v.  Glengaritic  Realty  Co.,  116  App.  Div.  415, 
101  N.  Y.  Supp.  832.  The  other  action  pending,  which  is  pleaded 
as  a  bar  to  this,  is  not  between  the  same  parties.  It  is  not  upon  the 
identical  cause  of  action,  nor  does  it  seek,  nor  can  it  attord,  the  same 
relief. 

[3]  The  amended  answer  then  proceeds  to  set  up  a  separate  and 
distinct  defense  hy  way  of  offset,  iipon  averments  that  Stein,  being  i 
joint  owner  with  Wishart,  Costigan,  and  Godfrey  of  the  mine  in. 
question,  a  purchaser  was  obtained  therefor  who  was  willing,  able, 
and  ready  to  pay  $165,000  therefor,  subsequently  raising  his  offer 
to  $200.(1)0.  in  the  event  of  a  sale,  at  which  price  Wishart  woubl  have 
realized  about  §80,000  as  his  share,  but  that  Stein  refused  to  sell, 
saying  the  mine  was  worth  at  least  $500jOOO,  by  reason  of  which  the 
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sale  was  lost,  as  it  required  the  consent  of  all  the  owners  to  sell  the 
mine,  and  that  Stein  "knew  that  his  refusal  would  prevent  said  sale" : 
that  the  other  owners  were  ready  to  sell,  but  that  the  "willful"  re- 
fusal of  Stein  to  sell  has  damaged  Wishart  in  the  sum  of  $80,(XX). 
As  there  is  no  allegation  that  Stein  had  ever  agreed  to  make  this  sale, 
or  induced  the  parties  concerned  to  rely  upon  any  representation  of 
his  to  their  detriment,  we  fail  to  see  how  his  assertion  of  his  legal 
rig^ht  can  furnish  the  hasis  of  any  claim  against  him.  He  was  one 
of  the  owners  of  the  mine.  He  could  sell  his  interest,  or  not.  as  he 
saw  fit.  He  could  refuse  to  sell,  save  at  what  he  deemed  a  proper 
price.  His  motive  in  so  doing  was  immaterial.  There  is  no  denial 
of  any  of  the  allegations  of  the  complaint  contained  in  this  separate 
defense,  and  it  is  insufficient. 

[4]  For  a  further  and  distinct  defense  the  amended  answer  then 
(still  without  any  denials  of  the  allegations  of  the  complaint)  sets  up 
that  Wishart,  Stein,  and  one  Whitney,  being  the  owners  of  the  stock 
of  a  Canadian  corporation  known  as  the  Welch  Mine.  Limited,  agreed 
to  raise  the  balance  of  the  purchase  price  of  the  mine  and  the  money 
rccjuircd  for  its  development,  and  that  Stein  offered  to  contribute 
$40,000  thereto,  provided  Wishart  and  Whitney  would  deliver  to  him 
theii'  respective  notes  for  $20,000  each,  secured  by  the  stock  owned 
by  them.    It  is  further  alleged: 

"Twelfth.  That  Jeferul.iiif  riui]  said  Whltiio.v  thcr.'iipon  abaudoticd  their 
intention  to  soli  thoir  stock,  and  did  oarli  uinki'  hl.>!  not*  to  said  Stvln  for 
twenty  thoiifwnd  ($20,000)  dollars,  and  did  deliver  the  same  to  R.Tld  Sti-lti 
npon  the  expressed  condition  that  said  St«ln  would  bold  snid  notes  until  the 
sale  of  the  control  of  said  comTuiny  then  in  bis  possession,  and  that  said 
Stein  would  thereupon  satisfy  said  notes,  with  interest,  from  the  [iroportlonate 
part  of  the  proceeds  of  said  sale.  uwomitiiiB  to  the  defendants  and  Whitney 
for  any  surplus,  iind  would  not  .seek  to  fiiforc-e  said  notes  In  any  other  manner 
unless  after  sncli  sale  n  dellcleney  should  arise.  That  defendant  and  said 
Whitney,  at  the  time  of  said  conditional  delivery  of  said  notes,  delivered  to 
said  Stein  aU  tbeir  atock  in  said  oorporatlOD  as  collateral  aecnrity  ior  said 
notra." 

It  is  then  set  forth  that: 

"Stein  boii«tat  Whltnejr'fl  Mock  from  him  by  the  return  of  Mi  Mia^  bat 
laCiiMd  to  buy  Wlaharfa  stock,  although  requested,  «nd  that  Stein  Ims  boC  sold 
tlw  control  of  the  corpofatlon.  aod  therellore  has  not  performed  fbo  eoodltloDs 
bjr  whldi  alons^lM  would  lie  eotltled  to  eaCDcee  the  note  berstn." 

The  allegations  of  the  complaint,  not  being  directly  controverted  by 
a. general  or  specific  denial,  arc  not  put  in  i?-iic  by  .i  ■^tntemcnt  merely 
inconsistent  witii  those  facts,  or  from  which  a  denial  niav  be  implied 
or  inferred.  Rodgers  V.  Clement.  162  N.  Y.  422,  56  B.  901,  76 
Am.  St.  Rep.  342. 

[5]  The  note  is  set  forth  in  fnl!  as  an  exhibit  annexed  to  the  com- 
plaint. It  is  complete  upon  its  face.  It  is  a  note  secured  by  col- 
lateral, and  the  agreement  governing  the  realization  thcreu[>on  is  an- 
nexed as  wdl.  The  note  contains  a  definite  date  of  payment.  The  de- 
fense attempted  to  be  set  up  does  not  deny  the  existence  of  the  indeht 
edness,  does  not  deny  the  note  was  given  for  value  received,  doe.s 
not  daim  that  it  was  void  ab  initio,  and  does  not  assert  that  it  was  to 
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become  void  in  the  happening  of  certain  eventualities.  It  is  simply  an 
attempt  to  vary  the  terms  ot  the  note  and  the  trust  agreement  accom- 
panying it,  by  postponing  the  t&ne  of  payment  set  forth  in  both  instru- 
ments, which  upon  their  face  appear  to  constitute  a  complete  agreement. 
This  cannot  be  done.  Thomas  v.  Scutt,  127  N.  Y.  133,  27  N.  E.  961 ; 
McKeige  v.  Carroll,  120  App.  Div.  521,  105  X.  Y.  Supp.  342.  The 
cases  cited  by  respondent  do  not  apply,  for  there  the  defense  was  that 
the  notes  stied  upon  were  never  to  become  valid,  enforceable  obliga- 
tions ttnt9  certain  contingencies  occurred.  No  such  issue  is  presented 
here. 

[1]  InasHindi  as  defendant  has  not  attempted,  either  in  his  original 
or  «inend»l  answer,  to  deny  any  of  the  averments  of  the  complaint, 
and  the  defenses  whidi  he  luui  sought  to  interpose  are  insoflicient  in 
law,  there  seems  to  he  no  necessi^  for  gmag  the  defendant  leave 

to  plead  anew. 

The  order  appealed  from  will  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  judgment  directed  in  favor  oi  plaintiff  i^^on 
the  pleadings,  with  $10  costs.  All  concur. 


TrsrARORA  Cr.TTB  OF  MILLnnnOK  v.  brots-v. 
(Saprome  Court,  Aiipeltate  Division,  Third  Deiwirtinent.   Deceajl)er  30,  1912.) 

L  TaiTDOB  AND  PUBCUASBB  ({  230*) — BOKA  PiDE  PUBCBABEB — NOTICK. 

An  owner  of  premiBes  throngb  which  a  stream  flowed  conveyed  them 
to  hid  mother  to  secure  obUgatlonB  to  her.  After  payiueiit  of  the  ol>- 
ligatlona,  she,  under  his  dlrectlona,  conveyed  the  premises  by  deed  which 
reserved  to  him  the  ricbt  to  fish  In  the  stream.  A  remote  grantee  claim- 
ing nuder  the  deed  gave  a  morti^ge  which  described  the  premises  and 
tor  B  more  particular  description  referred  to  deed*  containing  the  res- 
ervation. Held  that,  whether  the  clause  in  the  deeds  was  an  exception 
or  a  reservation,  a  purtbuser  £rom  one  acquiring  title  under  a  tore- 
closure  by  deed  referring  to  tbe  deeds  In  the  chain  of  tlUe  for  a  dewrip. 
tlon  was  chargeable  vriVk  BOtlee  of  the  fishing  rights  of  the  owner. 

[Ed.  Kobt^Tot  oOttt  easas,  im  Vendor  and  Pnrcbaaer,  Oeat.  Ug.  tt 
8Qfi-n2;  Da&  Dtg.  I  280l*] 

2.  Notice  (|  6*) — Constbuctive  Notice. 

Where  one  Is  put  on  inquiry,  he  is  chargesble  with  the  linowledjre 
which  he  reasonably  would  have  obtained  on  Inquiry. 

fEd.  Note.— f^)r  other  cases,  se«  Notice,  Cent.  Dig.  11  4-7;  Dec.  Dig. 
I  6.«] 

3.  Vendor  and  Pubcuaseb  (|  242») — Bona  Fide  Puboraser — Notice. 

Where  a  mother  obtained  from  her  son  a  conveyance  of  his  real 
Utte  to  secure  the  payment  of  his  indebtedneso  to  ber,  she  had  no  tltlA 
after  the  payment  of  the  debt,  and  oue  clalnlaff  Htle  through  her  nnua 
■how  that  she  was  autborUed  by  the  son  to  oonvegr  or  that  ho  Is  a  par> 
cbaser  In  food  faith  wltlioat  nottce,  relying  on  the  coBTiyanee. 

CBd.  NDCa<— For  otiier  euei^  see  Vendor  aod  PniebaMr,  Omt>  Us.  || 
dOfrmoS:  Dee.  DIf.  I  m*]  ' 

4.  Tbhdob  AND  PoaaKABSB  0  881*)— BoitA  Vm  PoBOMAaiB  Kowca— B»- 

ooaniNo  Act. 

The  recording  act  Is  intended  solely  to  protect  a  purchaser  from  an 
apparent  owner  against  a  prior  deed  or  mortgage  which  has  not  beeo 
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reoordcMl,  and  docs  Dot  apply  to  n  purchaser  clalialng  title  onder  •  deed 
referring  to  deeds  containing  reservations  in  tiM  dttill  Of  tttl%  ud  IM 
is  chargeable  with  notice  of  sucb  reeervaUons. 
[Ed.  Note.— For  other  cases,  aee  Tender  and  PudiHar,  Onk.  Dig;  n 

487,  Dec.  Dig.  §  231.*1 

Appeal  from  Special  Term,  Delaware  County. 

Action  bf  the  Tuscarora  Gub  of  Millbrook,  N.  Y.,  against  William 
H.  Browa.  Fram  a  judgment  for  defendant  plaintiff  ^ipeals.  Af- 
firmed. 

Argued  before  SMITH.  P.  J.,  and  KELLOGG.  BBTTS.  HOUGH- 
TON, and  LYON,  JJ. 

Davies,  Auerbach,  Cornell  &  Barry,  of  New  York  City  ^harles  W. 
Hotchkiss,  of  counsel,  and  HanM  Harper,  of  New  Yotie  City,  on  the 
luief).  for  impdtaiit 

Andrew  Cf.  Penton,  of  Margaretville,  for  respondent. 

JOHN  M.  KELLOGG,  J.  The  court  was  justified  in  finding  that: 
The  defendant,  the  owner  of  the  premises  in  question,  through  which 
the  Millbrook  stream  flowed,  on  the  15th  day  of  November,  1883, 
deeded  the  premises,  which  were  described  as  14  acres,  to  his  mother, 
by  an  ordinary  quitclaim  deed,  reciting  a  consideration  of  $24.  At  that 
time  he  was  living  with  his  mother,  became  embarrassed,  and  deeded 
this  land  to  her,  and  gave  her  a  bill  of  sale  of  all  his  personal  prop- 
erty to  secure  obligations  to  her,  which  obligations  were  subsequently 
paid  in  full.  February  24,  1885,  after  such  obligations  had  been  fully 
paid,  she  wrote  him  that  she  was  offered  $25  for  the  fishing  ground, 
and  asked  if  he  wanted  to  sell  it  He  replied  that  he  would  not  sell 
the  fishing  ground,  but  if  they  wanted  the  ground,  and  let  him  have 
the  fishing,  they  could  have  it  for  S25,  as  he  did  not  know  that  he 
would  ever  be  back  and  need  it,  but  he  wanted  it  if  he  did  come  back, 
so  tiiat  he  oonld  fish.  If  they  wanted  it,  and  would  do  that,  he  directed 
her  to  give  them  a  deed.  Pursuant  to  thif?  direction  the  mother  gave 
to  Mrs.  Carroll  an  ordinary  quitclaim  deed,  which,  after  the  descrip- 
tion, contained  tiie  danse : 

itrum!"  *^  tte  rifU  to  WUUun  B.  Bfowa,  Jr.,  to  fltt  In  nld  MDIbnek 

Mrs.  Orron  conveyed  ^  premises  to  one  Ati stin  by  an  ordinary 

quitclaim  deed,  which  contained  the  same  provision.  Austin,  Octo- 
ber 15,  1887,  conveyed  the  premises  to  the  De  Silvas  for  an  expressed 
consideration  of  |Eo.  describing  them  as  3  acres,  the  deed  eontaining 
the  same  reservation,  and  on  the  same  d^^  the  De  Silvas  mortgaged 
the  premises  to  Austin  for  $500  under  a  different  description,  describ- 
ing the  premises  as  containing  14  acres,  more  or  less,  with  a  clause: 

"For  a  more  particular  deflcriptlon  reference  is  had  to  a  deed  glren  by  sec- 
ond party  and  wife  to  A.  Ward  De  Sllva  and  Joseph  De  Sllva,  hearlDg  date 
September  14,  1S87.  nnd  also  to  a  deed  glren  by  second  party  and  wife  to  A. 
Ward  De  Silvn  and  Joseph  M.  De  Sllva.  bearlDR  date  October  15,  1887;  this 
oonvayance  being  intended  to  cover  the  same  lands,  and  all  of  Vbtm,  men* 
ttooed  and  deecribed  in  those  two  deeds.** 

^«fi»o«lMroMSssi>wmett>leAtiiiiiiiaatal>ss.aAM.piaalWteert»4»s>rrtea^ 
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July  23,  189S,  the  premises  were  conveyed  by  a  referee  in  nim  t^agc 
foreclosure  action  to  one  Soop;  the  premises  being  described  as 
bounded: 

"SmtiMrlr  by  lands  of  Marcus  BlMTsr,  weatecljr  bf  laidt  «C  Fnada 
O'Comior,  nortberly  by  the  bighvay  lesdlnc  to  4be  lOllbcook  stvaam,  MMartgr 
hj  land!  In  poMenton  of  Winiam  U.  Brown  and  lands  of  Edward  OantwsU. 
beiaff  about  14  BCKO  of  land,  be  the  sane  BMin  or  less.  For  a  moM  partlenlar 
description  reflerenee  to  bad  to  a  deed  given  Iqr  ssanid  party  and  wile  to 
A.  Ward  Do  Sllva  and  Joseph  M.  De  Sllva,  bsarinf  date  September  14, 1887. 
and  also  lo  a  deed  given  by  second  party  and  wlfi»  to  A.  Ward  De  Sllva  and 
Josepib  M.  De  Sttva,  bsurlng  date  October  18.  188T:  tbls  conTeyanee  being 
Intended  to  eorer  the  same  premises,  and  all  of  them,  mentioned  and  de- 
scribed In  these  two  deeds." 

Soop  conveyed  to  the  National  Bank  by  substantially  the  same  de- 
scription, except,  in  referring  to  the  deeds  which  formally  described 
the  property,  instead  of  the  erroneous  expression,  "given  by  the  sec- 
ond party  and  wife,"  it  named  Theopolus  G.  Austin  and  wife  as  the 
grantors.  April  15,  1901,  the  bank  conveyed  to  the  plaintiff  under 
substantially  the  same  description  contained  in  its  deed  of  the  premises. 

[1]  The  court  found  that  the  reserving  rlau-^e  in  ihv  decij  was  an 
exception  rather  than  reservation,  and  retained  to  the  defendant  tlic 
right  to  fish  in  the  stream,  on  the  theory  that  the  deed  from  the  de- 
fendant's mother  was  a  mere  inortj^agc,  which  had  been  satisfied,  and 
that  tlie  defendant  was  the  owner ;  the  mother  simply  holding  the 
naked  title  and  having  conveyed  it  to  Mi's.  Carroll  as  his  agent,  and 
that  therefore  the  deed  left  the  fishing  right  in  the  defendant,  just 
as  it  was  prior  to  the  Carroll  deed.  I  do  not  think  it  material  to  con- 
sider whether  it  is  a  reservation  or  an  exitpti  in.  Clearly  as  between 
the  defendant  and  his  mother  before  the  mortgage  was  paid,  and  more 
particularly  after  its  payment,  he  had  the  clear  right  to  fish  in  the 
stream.  He  never  consented  to  a  conveyance  of  that  right,  and  it  was 
not  conveyed  ;  tiie  deed  expressly  reserving  or  excepting  it.  To  fairly 
locate  the  land  under  the  plaintiff's  deed,  a  reference  was  necessary 
to  the  Austin  deed,  which  contained  this  reservation.  There  was  suffi- 
cient to  put  the  proposed  purchaser  upon  inrjuiry  as  to  the  defendant's 
rights.  We  do  not  know  whether  it  made  inquiry  or  not,  or  whether 
or  not  the  prior  grantors  in  the  chain  of  title  from  Mrs.  Brown  made 
inquiry. 

Plaintiff  relies  upon  the  acknowledgment,  contained  in  the  deed, 
that  the  consideration  was  paid,  as  its  only  evidence  of  good  faith, 
without  making  any  proof  tliat  it  did  not  know  of  the  resen-ation 
itself,  and  did  nut  know  of  the  facts  and  circumstances  under  which 
it  was  made.  I  think  we  may  fairly  assume  that  it  made  inquiries 
and  ascertained  the  facts,  but  perhaps  relied  u|)on  the  technical  rule 
that  a  reservation  in  a  deed  to  a  stranger  was  ineffectual,  and  there- 
fore the  defendant  had  no  fishing  rights.  But  we  have  seen  that  the 
defendant  was  really  the  .grantor  to  Mrs.  Carroll,  and  the  recital  in 
her  deed  either  notified  her  of  tfie  defendant's  rights  or  put  her  upon 
inquirv'. 

[2]  Where  a  person  is  put  upon  inc|uiry,  he  must  be  charged  with 
the  knowledge  which  he  reasonably  would  have  obtained,  had  he  made 
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inquiry ;  and,  if  such  inquiry  had  been  made,  it  would  have  appeared 
that  the  defendant  owned  the  property,  the  mother  holding  merely 

the  naked  paper  title,  without  any  beneficial  interest  therein,  and  t'lat 
she  was  making  the  conveyance  for  the  defendant,  and  that  therefore 
the  reservation  in  the  deed  was  in  favor  of  the  party  really  making 
Uie  deed.  II  it  had  distinctly  appeared  as  a  matter  of  fact  that  the 
plaintiff  never  knew  of  this  oaase  in  the  prior  deeds,  and  never  knew 
of  any  reservation  of  fisln'r.p^  rifjhts.  and  paid  the  con<;idcration,  believ- 
ing that  it  had  an  unincumbered  titli..  the  case  might,  perhaps,  be  dif- 
ferent. In  the  absence  of  such  piMuf  I  think  it  is  fair  to  assume  that 
it  did  know  of  the  clause  and  made  satisfactor)'  intjuiry  with  relation 
to  it.  I  think,  therefore,  it  bontjht  subject  to  the  defendant's  fishing 
rights. 

[3)  As  the  defendant's  niotiier  had  no  title,  the  plaintiff  cannot  ac- 
quire title  through  her,  except  by  .showing:  (1)  That  she  was  author- 
ized by  the  defendant  to  convey,  thus  making  her  conveyance  his; 
or  (2)  that  it  is  a  purchaser  in  good  faith  and  without  notice,  relying 
upon  the  deed  from  the  defendant  to  her.  The  first  suggestion  is  met 
by  the  clause  in  the  deed  which  shows  that  the  defendant  never  con- 
veyed, or  authorized  to  be  conveyed,  his  fishing  rights ;  and  the  sec- 
ond suggestion  i?  answered  by  the  fact  that  the  plaintiff  dther  had,  or 
was  chargeable  with,  notice  of  the  defendant's  rights. 

[4]  The  reeordingf  act  has  no  application  to  the  case.  That  act 
is  intended  solely  to  protect  a  purchaser  from  an  apparent  owner 
against  a  previous  deed  or  mortgage  given  by  him  which  has  not  been 
recorded.  Tlie  object  of  such  sl^itmc  is  to  require  instruments  to  be 
recorded,  and  to  make  the  record  of  them  notice  to  subsequent  parties 
dealing  with  the  grantors.  Raynor  v.  Wilson,  6  Hill,  469. 

If  the  deed  to  the  plaintiff  had  l  ontaincd  literally  the  same  reserva- 
tion, there  could  be  no  doubt  about  the  case.  But  it  contains  it  only 
by  referring  to  former  deeds  for  an  accurate  description  of  the  prem- 
ises, which  were  being  conveyed  by  a  description  otherwise  indcfinife. 
Therefore  I  have  stated  that  possibly  the  plaintiff  might  have  shown 
that  it  had  no  actual  knowledge  of  the  contents  of  the  original  deeds 
making  its  title ;  but  in  the  absence  of  such  showing  I  think  it  must 
fairly  be  charged  with  knowledge  of  their  contents,  when  they  are 
so  definitely  referred  to  in  its  deed.  In  saying  that  it  does  not  appear 
that  the  plaintiti'  did  not  know  of  the  reservation  in  the  deed,  and 
that  possiUy  evidence  upon  that  point  might  have  a  bearing,  the  ex- 
pression carries  no  suggestion  as  to  the  opinion  of  the  court  upon  that 
sub)ect.  as  it  is  not  in  the  case  and  has  not  been  considered. 

The  judgment  should  therefore  be  aflinned.  with  costs.    All  con 
cur,  HOUGHTON,  J.,  in  opinion,  except  SMITH,  P.  J.,  not  voting. 

HOUGHTON,  J.  (concurringV  T  think  the  judgment  disnnssing  the 
plaintiff's  complaint  can  be  sustained  only  on  the  theory  tiiat  the  so- 
called  reservaHon  in  the  deed  from  defendaitt'a  mother  to  Carroll  was 
in  fact  an  exception  and  not  a  reservation.  If  the  words  used  in 
the  deed,  "reserving  the  right  to  William  H.  Brown,  Jr.,  to  fish  in 
said  Millbrook  stream,"  be  rq;arded  as  a  reservatkm  merely,  such 
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reservation  would  be  void,  because,  in  the  first  place,  the  right  to  fish 
is  legally  a  part  of  the  land  itsdf,  and  not  something  issuing  out  of 
it,  which  is  a  ncccs^nry  clement  of  a  reservation ;  and,  in  the  second 
place,  because,  even  tiiough  it  be  assumed  that  the  defendant  was  not 
such  a  stranger  to  the  deed  as  to  make  the  reservation  void,  his  acts 
in  pennitting  his  mother  to  convey  as  though  she  was  the  owner  estop- 
ped him  from  assertfaig  that  he  was  not  a  stranger  to  tiie  tttie  and 
that  he  had  some  equitable  biterest  in  the  property  wfaidi  justified  a 
reservation  in  his  behalf. 

If  tile  words  be  treated  as  a  mere  reservation,  the  plaintiff  and  its 
grantors  had  a  right  to  say,  from  the  record  and  from  the  langu^^ 
employed,  that  it  was  one  in  behalf  of  a  stranger,  and  therefore  in- 
operative and  void,  and  hence  one  which  they  had  the  right  to  ignore, 
and  concerning  which  they  were  tmder  no  obligation  to  make  inquiry. 
But  fmm  iSbt  nature  of  the  thing  attempted  to  be  reaenred  the  law 
compelled  the  language  to  be  read  as  an  exception  rather  than  a  res- 
ervation. Millbrook  stream  was  private  water,  and  while  the  de- 
fendanfa  nwther  held  title  to  land  through  which  tt  ran  she  could 
have  conveyed  the  right  to  take  fish  thereon  separate  and  apart  from 
any  conveyance  of  the  land,  and  when  she  conveyed  the  land  itself  she 
could  except  from  such  conveyance  the  right  to  take  fish  from  such 
Stream,  tliereby  retainine  in  herself  that  portion  of  the  land  conveyed. 
Proprietors  of  the  sml  through  which  nonnavigable  streams  flow  have 
the  exclusive  right  of  fishing  therein,  and  the  right  to  fish  is  an  inter- 
est in  the  land  itself  and  may  pass  by  grant.  Rockefeller  v.  Laniora, 
85  App.  Div.  254,  83  N.  Y.  Supp.  289.  The  right  of  fishery  is  not 
a  mere  easement  in  land.  It  is  more  than  that,  and  is  in  the  nature  of 
ah  incorporeal  right,  and  by  strkt  dasdfication  is  a  profit  i  prendre 
like  a  right  to  tjJce  coal  or  ore,  or  cut  grass  or  timber,  without  sev- 
erance or  ownership  of  the  land  itself,  and  is  within  the  statute  of 
frauds,  and  can  be  granted  only  by  deed.  Jones  on  Easements,  §§ 
57-60;  Washburn's  Easements  and  Servitudes  (3d  Ed.)  528-532. 

The  right  to  fish  being,  therefore,  an  interest  in  the  land  itself,  and 
not  something  growing  out  of  it  and  created  by  virtue  of  the  convey- 
ance, the  lai^iuge  used  in  the  deed  from  the  defendant's  mother  to 
CarraU  most  necessarily  be  deemed  to  create,  not  a  reservation,  bat 
an  exception,  and  the  plaintiff  and  its  grantors  were  bound  to  so  con- 
strue it.  West  Point  Iron  Co.  v.  Reymert,  45  N.  Y.  703 ;  Corning 
V.  Troy  Iron  ft  Nail  Factory,  40  N.  Y.  191,  209.  The  plaintiff  and 
its  grantors  must  be  assumed  to  have  known  that  the  right  of  fishery 
was  an  interest  in  land,  and  that  it  was  not,  strictly  speaking,  a  sub- 
ject of  reservation,  and  that  therefore  it  must  be  deemed,  in  order 
to  give  the  words  any  effect  whatever,  an  exception  out  of  the  prem- 
ises granted.  II,  however,  there  was  any  dotnt  as  to  the  intention 
of  the  parties  that  it  should  be  an  exception,  rather  than  a  reservation, 
they  are  presumed  to  know  that  extrinsic  evidence  was  competent  for 
the  pmpose  of  showing  the  intention  of  the  parties  in  using  title  lan- 
guage employed.  Bridger  v.  Pierson,  45  N.  x.  ^1. 

It  is  true  that  the  defendant's  moQier,  prior  to  her  oonv^yanee  to 
Carroll,  had  not  granted  the  ri|^  to  fish  to  the  defwidant,  and  diat 
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the  exceptiofi  in  the  deed  from  her  did  not  operate  to  vest  title  thereto 
in  him ;  nor  was  it  shown  upon  the  trial  that  the  mother  had  subse- 
quently conveyed  such  title  to  him.  The  evidence  does  show,  however, 
that  she  made  the  exception  at  his  request,  and  that  he  asserted  bis 
right  to  fish  thereunder,  and  it  is  fair  to  assume  that  he  exercised 
that  right  under  license  from  her  and  by  her  authority  and  consent. 
This  riglit  for  him  she  excepted  from  her  conveyance,  and  while  the 
plaintiff  has  the  right  to  prohibit  all  others  from  hshing  in  the  stream, 
there  was  expressly  withheld  from  it  through  the  mesne  conv^ances 
from  die  mother  the  right  to  prevent  the  defendant  from  so  doing 
while  he  was  acting  under  her,  and  hence  no  injunction  could  issue 
against  him. 

It  might  be  added  that  undoubtedly  the  mother  has  no  power  to 
convey  the  right  to  fish  to  any  other  person  than  the  defendant,  and 
that  the  defendant  himself  has  no  right  to  convey  such  privilege  to- 
others, but  can  only  exercise  it  himself. 

For  these  reasons,  I  concur  in  an  afBnnance  of  the  judgment. 


ICABLAIV  T.  BBXB  B.  Oa 
CBapraM  Oonrt,  Appellate  DlTlaloiib  lyNiith  Dwartment  Deooaber  6;  1912.) 

MnaKIKX  d  122*)— ADIII88IBIUTT  OV  EmBUHCB— DlOLAttATIonS— KB8  GntM. 

In  an  action  by  a  drover,  Injured  irtdle  In  the  caboose  by  being  tbrowii< 
•gainst  the  end  of  tbe  caboose  iijr  a  aerere  jolt,  claimed  to  have  been- 
due  to  the  improper  oae  of  tli«  itt  tirake,  statement*  of  other  drovm- 
before  the  accident  aa  to  the  manner  in  wUch  tba  tcabs  was  being 
liandled  by  the  engineer  were  not  admisaibleb  dnet  It  was  BOC  ret  fcaM^. 
oeennlnc  before  tbe  aeddent.  and  tba  dvovcra  wan  not  In  a  potfttoB  eoi 
ttia  end  o<  a  tnda  to  tiU  how  the  enilBair  waa  uing  tba  atr  bniiMb 

ISd.  Nota^Vor  odier  eaaea,  aee  BvldaBfl%  Oinfc  Dlfr  H  SW^aoO;  Doe 

Sis.  f  m*i 

Hkoaa  and  Bobaoa.  JJ«  fliMontinff 

Appeal  from  Trial  Term,  Ptcubcn  County. 

Action  by  Jonathan  R.  Marlatt  against  the  Erie  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed. 

Argued  before  McT.KNNAN,  P.  J.,  and  KRUSE,  ROBSON, 

FOOTE,  and  LAMBERT.  JJ. 

F.  A.  Robbins,  of  Homdl,  for  appellant. 
John  W.  HoUis,  of  Addison,  for  respondent 

LAMBERT,  J.  The  action  is  in  negligence,  to  recover  for  personal 
injuries  sustained  by  the  plaintiff,  while  be  was  riding  in  a  caboose, 
at  the  rear  end  of  one  of  defendant's  fast  freight  trains,  near  Cali- 
coon,  N.  Y. 

The  day  preceding  the  accident,  at  the  station  of  Greenwood,  on  the 
New  York  &  Pennsylvania  Railroad,  the  firm  of  Scott  ft  Lewis  par- 
tially loaded  a  car  of  live  stock,  and  billed  the  same  over  that  and  the 
defendant  railroad  to  Jersey  City,  in  the  state  of  New  Jersey.  The 
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car  was  then  moved  to  Canisteo  and  into  defendant's  freight  yards, 
where  its  loading  was  completed  b>'  one  Wilson  out  of  stock  belong- 
ing to  him.  It  was  then  moved  by  the  defendant  on  towards  its 
tination  as  a  car  shipped  by  Scott  &  I^wis. 

It  appears  that  both  railroads  had  at  least  two  rates  for  the  carriage 
of  live  >tock.  the  one  of  which  was  in  excess  of  the  other.  Both  were 
filed  and  published,  as  required  by  law.  The  higher  rate  was  charged 
in  such  instances,  as  the  carrier  assumed  entire  responsibility  for  the 
rare  of  the  stock  en  route,  while  the  lesser  involved  the  furnishing  of 
such  care  by  the  shipper.  This  car  was  shipped  under  the  low  tariff, 
and  as  a  preliminary  thereto  the  shippers  were  required  to  and  dkl 
execute  a  printed  form  of  contract,  defining  the  rights  and  responsi- 
bilities of  the  parties.  By  such  contract  the  care  of  the  stock  was 
imposed  upon  the  shippers,  and,  as  that  involved  the  sendit^  of  an 
attendant  with  the  stock,  provision  is  thereui  made  for  the  canymg 
of  such  person  without  charge  for  transportation.  A  dause  is  also 
included,  by  which  the  shippers  indemnify  the  carrier  from  loss  by 
way  of  injury  to  such  attendant. 

Upon  the  back  of  this  contract  is  a  printed  form  of  release^  to  be 
signed  by  the  attendant,  in  person.  This  release  is  sufficient  in  fonn 
to  bar  this  action,  if  plaintifT  is  bound  by  its  provisions. 

At  the  time  of  this  shipment,  William  Scott,  one  of  the  shippers, 
after  signing  the  contract  in  the  firm  name,  executed  this  release,  in 
hii  own  individual  name,  as  the  man  to  be  in  charge  of  this  stock 
<luring  its  transportation.  He  did  not.  however,  accompany  the  car 
at  all.  From  Greenwood  to  Canisteo  it  had  no  attendant.  At  Can- 
isteo the  plaintiff,  previously  employed  by  the  shippers  and  Wilson  for 
such  i)urpose,  boarded  the  train  as  such  attcnilant.  He  did  not  pro- 
duce, and  was  not  asked  to  e.xhibit,  any  authority  for  his  presence. 
His  oral  statement  that  he  was  in  charge  of  this  stock  was  accepted  as 
sufficient  by  the  various  conductors  having  the  movement  of  this  car 
in  charge.  There  was  minuted,  upon  the  wa^faili  aecompanying  this 
car,  "Pass  man  in  charge  free."  This  was  written  on  by  the  agent  at 
Greenwood. 

Plaintiff  and  other  drovers  occupied  the  caboose  of  this  train,  while 

same  was  in  motion,  attending  to  the  wants  of  the  ?tock  at  such  tinu-s 
as  the  train  was  stopped.  As  tlic  train  approaclic<i  Calicoon,  it  was 
observed  that  its  progress  was  attended  with  a  series  of  rough  jolts. 
This  was  called  to  the  attention  of  the  conductor.  It  was  mtended 
to  stop  tiie  train  at  Calicoon,  and  as  it  approached  this  station  there 
was  a  sudden  and  severe  jolt,  sufficient  to  throw  the  plaintiff  against 
the  end  of  the  caboose  and  cause  the  injuries  of  which  he  complains. 

It  Brst  becomes  important  to  determine  plaintiff's  tUMas  upon  this 
train.  By  his  complaint  he  has  chosen  to  rely  upon  the  contract  for 
the  shipment  of  this  stock  to  establish  his  standing.  He  therefore  re- 
ceives no  benefit  by  way  of  license  or  pcrnii.s.sion  to  ride.  He  asserts 
his  status  to  be  contractual,  and  he  identities  tlie  contract  specifically. 
He  does  not  daim  to  have  been  a  party  to  that  oontract,  in  person; 
but  he  docs  assert  that,  by  re.ison  of  the  contract  for  his  employment 
by  the  shippers,  he  acquires  the  benelits  of  their  contract. 
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This  contract  contemplates  the  carriage  of  some  attendant,  and  it  is 
fairly  to  be  said  that  it  contemplates  that  tlie  attendant  may  be  some 
other  person  than  the  shipper.  It  does  trot  identify  the  attcn^iant  in 
any  manner.  Tlie  release  upon  the  back  of  the  contract  is  dearly  tn- 
tenkd  to  be  executed  by  the  person  actuaUy  accompanying  the  car. 
and  no  occasion  arises  for  its  use,  unless  the  attendant  is  a  different 
person  than  the  shipper.  The  indemnity  clause  in  the  contract  accom- 
plbhes  aU  the  purposes  of  the  release,  when  shipper  and  attendant 
are  the  same  person.  By  the  contract  and  release,  such  release  is 
made  an  essential  element  in  the  transaction.  The  lower  freight 
charge  is  made  depentlent  upon  the  shipper  caring  for  the  stock  en 
route.  Such  care  by  the  shipper  rests  upon  the  free  transportation 
of  the  attendant;  and  such  free  transportation  rests,  in  tiim.  upon 
the  release  from  liability.  In  such  manner  the  entire  scheme  is  worked 
out,  with  a  result  advantageous  to  both  shipi}er  and  carrier,  and,  in- 
volving, as  it  docs,  the  carriage  of  the  attendant  upon  trains  and  un* 
der  circumstances  not  designed  for  the  carriage  of  j^assengers,  it  can- 
not be  so  construed  as  to  make  the  release  a  mere  incident.  It  is  an 
important  and  essential  ingredient  of  the  entire  Iratisaclinn. 

Primarily,  then,  since  plaintiff  chooses  to  rely  upon  that  contract 
to  establish  his  standing,  he  nmst  take  the  contract  in  its  entirety, 
and  cannot  select  therefrom  such  portions  as  meet  his  needs,  whih 
discarding  therefrom  such  as  tend  to  defeat  his  recovery.  In  acquir- 
ing the  contractual  standing  of  Scott,  or  of  Scott  &  Lewis,  he  must 
step  into  their  shoes  (so  to  spealc),  as  otherwise  there  could  not  be 
said  to  have  been  that  meeting  of  the  minds  of  the  parties  essential 
to  sustain  every  contract. 

To  escape  this  conclusion,  the  piaintifT  has  adduced  evidence  to 
show  that  he  never  had  personal  knowledge  that  the  release  was  signed 
by  any  one.  and  further,  that  both  carriers  had,  upon  other  occasions, 
permitted  the  carriage  of  live  stock  and  attendants,  without  requiring 
the  execution  of  the  release.  By  such  evidence  it  is  sought  to  estal^ 
lish  a  custom  sufficiently  in  vo^  to  be  deemed  a  part  of  the  con- 
tract, thus  effecting  a  ntodtfication  of  the  contract  by  the  elimination 
of  the  release  therefrom.  Without  passing  upon  the  sufTicicncy  of 
this  evidence  to  establish  such  a  custom  (and  of  its  sufikicncy  wc 
have  grave  doubt),  we  do  not  deem  this  an  instance  where  sudi  a  cus- 
tom could  be  given  the  desired  effect,  Custom  is  to  be  resorted  to, 
m  the  construction  of  contracts,  only  in  cases  of  doubt  or  ambiguity 
as  to  their  meaning.  It  is  not  available  to  create  such  doubt  or  am- 
bigtuty.  It  is  true  that  the  carrier  might  waive  such  provision  made 
for  its  benefit,  in  specific  instances ;  but  such  waiver  in  one  or  a  series 
of  instances  could  not  effect  its  right  to  insist  upon  its  observance  in 
other  instances.  To  so  hold  would  be  to  defeat  the  right  of  con- 
tract of  tiie  parties.  There  is  no  room  for  sunnise  that  this  release 
was  executed  by  Scott  as  the  result  of  fraud  or  misrepresentation  by 
the  carrier  or  in  ignorance  of  its  contents.  He  says  that  he  was  asked 
to  and  did  execute  it.  He  had  been  a  frequent  shijijier  and  was  famil- 
iar with  this  form  of  contract.  His  assumption  of  the  right  to  send 
a  different  person  wiUi  this  car  than  the  one  who  had  executed  the 
rdease  was  unantborised  and  unwarranted  The  carrier  had  the  rigltt 
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to  accept  or  reject  the  attendant  offered.  That  right  was  a  v^uable 
one.  Its  liabilities  for  injuries  would  be  greater  in  some  instances 
than  in  others.  It  had  a  right  to  say  who  should  go,  and  in  this  case 
it  insisted  on  that  right,  when  it  demanded  and  received  this  release, 
signed  by  Scott.  It  had  tudi  right,  independently  of  any  custom  or 
usage  that  might  have  obtained  in  the  past  The  proof  of  cualom  was 
wholly  immaterial. 

We  do  not  deem  the  foregoing  to  be  at  variance  with  thoie  cases 
cited  by  respondent  as  to  plaintiff's  status  upon  this  train.  In  Brewer 
V.  New  York,  Uke  Ene  &  Western  Railroad  Co.,  124  N.  Y.  59.  26 
N.  E.  324,  11  L.  R.  A.  483,  21  Am.  St,  Rep.  647,  plaintiff's  intestate 
was  an  express  messenger,  and  was  killed  while  in  the  performance 
•of  his  duties.  It  appeared  that  the  express  company,  by  which  he 
was  employed,  had  executed  a  contract  with  the  defendant,  whereby 
it  undertook  to  release  the  railroad  from  liability  such  as  was  sought 
to  be  enforced  in  that  action.  This  was  without  the  knowledge  of 
the  intestate,  and  he  was  never  asked  to  execute  any  release.  The  rail- 
road chose  to  rely  upon  the  rdose  of  the  employer,  without  requiring 
the  messengers  to  personalty  rdease.  It  was  there  hdd  that  the  re- 
lease afforded  no  defense. 

In  Coppock  V.  Long  Island  Railroad  Co.,  89  Hun,  186^  34  N.  Y. 
Supp.  1039.  the  plaintiff  was  a  groom,  in  attendance  upon  horses  in 
an  express  car.  His  employer  had  executed  a  contract  which  pur- 
ported to  relieve  the  carrier  from  liability  to  him.  He  was  in  itjnor- 
ance  of  such  contract,  and  there  was  no  attempt  by  the  carrier  to 
procure  a  release  from  the  person  in  charge.  It  was  relying  solely 
upon  the  release  by  the  employer  of  plaintiff. 

In  Porter  v.  New  York,  Lake  Erie  &  Western  Railroad  Company, 
59  Hon,  177,  13  N.  Y.  Supp.  491.  the  plaintiff  was  hijured  while  in 
attendance  upon  a  car  load  of  stock.  He  was  never  required  to  re- 
lease, although  he  was  designated  in  the  contract  by  name  as  the  per- 
son to  accom|)any  the  car.  His  emplcQrer  had  contracted  to  release 
the  railroad  from  liability  to  him. 

In  each  of  those  cases,  the  release  was  hdd  ineffectual  as  a  defense. 
But  it  is  to  be  noted  that  in  none  of  them  was  there  any  effort  by  the 
carrier  to  procure  a  release  from  the  person  so  being  carried.  In 
each  the  release  of  the  employer  was  alone  sought,  and  it  was  held 
that,  without  knowledge  on  the  part  of  the  plaintiff  that  the  release 
was  made,  it  did  not  affect  his  status.  The  situation  here  presented 
is  ditTcrent.  Here  the  carrier  insisted  npon  a  release  from  the  attend- 
ant in  person  anr!  procurfd  one  to  be  signed.  It  had  then  taken  all 
due  steps  to  prott\       if.  and  its  liability  could  not  be  increased  by 

the  unauthorized  sub-titulion  of  anoth.L-r  attcu-lant. 

There  is  further  reason  why  this  jiidgincnl  and  order  must  be  re- 
versed. The  theory  of  negligence,  upon  which  plaintiff  relics,  is  that 
the  sudden  and  severe  jolt  which  occasioned  the  injuries  was  caused 
by  too  abrupt  and  severe  application  of  the  air  brakes  by  the  engi- 
neer. The  rule  of  care  required  of  defendant  was  stated  by  the  trial 
court  to  be  ordinary  care  and  prudence.  Such  a  rule  excludes  the  ap- 
plication of  the  rule  of  res  ipsa  loquitur.  The  burden  was  therefore 
upon  the  plaintiff  to  show  negligent  operation  of  the  air  brake.  To 
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meet  tb.i":  burden,  the  evidence  goes  no  further  than  that  the  jolt  was  * 
uimsually  severe,  and  the  description  of  the  accident.  While  it  mighty 
perhaps,  have  safely  left  this  question  to  rest  tipon  plaintiflfs  evidence, 
yet  the  defendant  has  advanced  a  theory,  as  to  the  cause  of  this  acci- 
dent, which  is  fully  as  reasonable  as  that  of  the  plaintiff.  The  toa,- 
neer  testified  that  when  he  undertook  to  apply  the  air  brake,  to  tnake 
the  stop  at  Calicoon,  although  he  only  made  a  slight  reduction,  the 
brakes  saddenly  jumped  to  emergency  without  being  so  applied  by 
him.  By  this  evidence,  and  that  of  other  witnesses,  it  was  nhown  that 
such  a  result  frequently  is  attendant  upon  what  is  known  as  a  sticky 
tri(de  valve  upon  some  car  in  the  train.  The  sticking  of  the  valve  on 
the  car  and  its  sudden  ^iviiiff  my  effects  a  sudden  and  extreme  redac- 
tion throu^  ^e  entire  air  hne,  almost  fautantly  applying  all  the  brakes 
and  resulting  in  a  sudden  and  violent  stoppage  of  the  train.  The  jury 
was  instructed  that,  if  this  accident  resulted  from  a  sticky  triple  valve, 
there  could  be  no  recovery.  Such  instructions  were  correct,  as  such 
a  valve  is  not  to  be  discovered  by  inspection.  But  the  jury  was  per- 
mitted to  speculate  as  to  which  of  the  two  causes  produced  tlic  acd- 
dent.  There  was  not  the  slightest  evidence  to  lead  them  in  the  one 
direction  rather  than  the  other,  and  therefore  the  plaintiff  did  not 
meet  tite  burden  of  proof  upon  tins  Issue. 

There  was  also  error  in  the  admission  of  evidence.  Upon  the  neg- 
ligence issue,  plaintiff  was  permitted  to  prove,  over  the  objection  and 
exception  of  the  defendant,  conversations  between  the  drovers  in  fhe 
caboose  and  the  conductor  of  the  train  rtlntive  to  the  uneven  and 
rough  movement  of  the  train  preceding  the  accident.  This  talk  in- 
cluded statements  by  the  drovers,  or  some  of  them,  to  the  effect  that, 
if  it  continued,  they  would  all  be  killed,  while  others  remarked  as  to 
its  effect  upon  the  live  stodc  and  the  injury  to  be  expected.  It  also 
included  the  statement,  by  the  conductor,  that  such  violcnoe  must  be 
the  result  of  the  improper  working  of  the  air  brake. 

None  of  dits  talk  can  be  justified  as  evidence  here,  as  being  a  part  of 
the  res  gestae.  It  preceded  the  accident.  The  statements  by  the  drov- 
ers could  scarcely  be  claimed  to  furnish  any  evidence  of  negligence  on 
the  part  of  the  defendant.  These  men  were  not  in  a  situation  to  know 
anything  of  the  manner  in  which  the  engineer  applied  the  air  brake. 
The  engineer  was  far  ahead  of  them  and  at  the  front  end  of  the  train. 
Nor  was  their  statement  permissible  as  bringing  the  attention  of  the 
conductor  to  the  uneven  progress  and  movement  of  the  train.  The 
fact  that  they  did  call  it  to  his  attention  had  been  proven  prior  to  the 
introduction  of  this  conversation  in  evidence.  Such  convtr-.itions 
have  been  held  improper  to  establish  any  negligence  and  do  not  have 
such  a  tendency.  Kuperschmidt  v.  Met.  St.  Ry.  Co.,  47  Misc.  Rep. 
352,  94  N.  Y.  Supp.  17;  Ehrhard  v.  Met.  St.  Ry.  Co.,  69  App.  Div. 
124,  74  N.  Y.  Supp.  551. 

As  to  the  declarations  of  the  conductor,  it  suffices  to  say  that  his 
employment  to  act  as  such  did  not  vest  him  with  authority  to  make 
declarations  for  or  against  the  defendant,  upon  which  negligence  might 
be  predicated.  This  evidence  was  improper,  and  its  admission  was 
error. 
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'  The  judgment  and  order  appealed  from  must  be  reversed,  anM  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.  AH  con- 
cur, I'OOTE.  I.,  in  result  in  separate  memorandum,  except  KRUSE 
and  KOP(SON,  JJ.,  who  dissent  in  an  opinion  by  KRUSE,  J. 

P'OOTE.  J.  (concurring).  I  concur  in  result,  on  the  ground  that 
it  was  error  to  admit  in  evidence  the  declarations  of  Smith  and  Dc 
Vere,  made  prior  to  the  accident,  as  to  die  manner  in  which  the  train 
was  being  handled  by  the  engineer. 

KRUSE,  J.  (dissenting).  The  plaintiff,  who  was  in  cftarge  of  a  car 
load  of  live  stock,  was  riding  in  the  caboose  of  the  train,  and  was 
thrown  from  his  seat  through  the  negligent  operation  of  the  train, 
as  he  claims,  and  hurt.  He  had  been  employed  by  the  shippers  to  take 
charge  of  and  care  for  the  stock,  and  was  rightfully  upon  the  train. 
He  paid  no  fare  himself,  and  none  wa^;  exacted  by  the  conductors. 
Their  authority  for  passing  him  was  a  notation  upon  the  waybill  to 
"pass  man  in  diarge  free.'*  Ttie  stode  was  being  shipped  under  what 
is  known  as  the  "uniform  live  stock  contract,"  which  contemplates 
that  the  shipper  shall  send  a  caretaker  with  the  stock,  and  provides  that 
the  caretaker  shall  be  carried  without  charge  other  than  what  is  paid 
for  the  transportation  of  the  stock,  and  that  the  shipper  will  indem- 
nify the  carrier  and  connecting  carriers  against  claims  for  personal 
injuries  sustained  by  the  caretaker,  whether  caused  by  tlie  negligence 
of  the  carriers  or  otherwise.  It  also  evidently  contemplates  that  the 
man  in  charj^  shall  execute  an  instnunent  wherdiy  he  voluntarily  as^ 
sunies  all  risk  of  accident,  and  releases  and  discharges  the  carriers 
from  all  claims  for  personal  injury  or  damage  sustained  by  him, 
whether  caused  by  the  negligence  of  the  carriers  or  otherwise. 

It  is  contended  upon  the  part  of  the  defendant  that  under  the  con- 
tract of  shipment  the  defendant  is  exempted  from  liability  for  the 
injuries  so  sustained  by  the  plaintiff.  That  would  be  so  if  the  plain- 
tin  had  been  a  party  to  the  contract,  or  had  signed  the  'release. 
But  he  was  neither  a  shipper  nor  did  he  execute  the  release.  The 
release  was  executed  by  William  Scott,  one  of  the  shippers.  The  plain- 
till  had  no  knowledge  of  the  terms  of  the  contract  under  which  the 
stock  was  being  shipped  or  of  the  release.  He  did  not  represent  him- 
self to  be  Scott,  and  the  conductors  who  passed  him  did  not  under- 
stand him  to  be  Scott,  and  he  did  not  deceive  the  railroad  company 
as  to  his  identity  or  otherwise.  Indeed,  the  first  conductor  upon  the 
train  knew  the  plaintiff,  and  although  the  notations  upon  other  way- 
bills for  passing  the  man  in  charge  of  stodc  had  sometimes,  upon  pre- 
vious occasions,  dcsigii.ii''(l  the  mnn  in  charge  by  name,  no  such  des- 
ignation was  made  uikjh  ihc  waybill  for  the  stock  of  which  the  plain- 
tiff had  charge  upon  this  occasion.  There  is  nothing  in  the  evidence 
showing  that  the  plaintiff,  either  tmder  the  terms  of  his  contract  of 
employment  with  the  shippers  or  under  any  arrangement  with  the 
railroad  company,  assumed  directly  or  indirectly  the  risk  of  injury 
to  him  resulting  from  the  carelessness  of  the  carrier  in  transporting 
him  upon  the  train  in  question. 
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Furthermore,  a?  will  be  5:ccn,  the  relea<?e  did  not  a<;=:iime  to  hind  him 
or  any  one  cLsc  but  Scott.  And  even  if  it  hati,  I  do  not  tinnk  the  ship- 
pers could  do  so  without  his  knowledge  or  consent.  Brewer  v.  N.  Y., 
Lake  Erie  &  VV.  R.  R.  Co.,  124  N.  Y.  59,  26  N.  E.  324,  U  L.  R.  A. 
483, 21  An.  Si.  Rep.  647.  In  Bahimore  &  Ohio  Southwestern  Ry.  Co. 
V.  Vnight,  175  U.  S.  20  Sup.  Ct.  385,  44  L.  Ed.  560,  where  the 
railroad  company  was  held  not  liable  for  injuries  sustained  by  an 
express  messenger,  who  had  himself  voluntarily  assumed  the  risk 
of  accident,  the  case  of  Brewer  v.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.. 
supra,  was  referred  to.  The  doctrine  of  the  Brewer  Case  was  not 
disapproved,  but  the  case  was  distinguished  by  the  fact  that  in  the 
Brewer  Case  the  messenger  had  no  knowledge  or  information  oi  the 
contract  between  the  companies  and  was  not  hhnsdf  a  party  to  the 
agreement  to  exempt  the  railroad  company. 

Furthermore,  it  appears  that  upon  other  occasions  the  carriers  had 
pennitted  caretakers  to  go  with  shipments  of  live  stock  without  exe- 
cuting  any  release.  The  trial  judge  charged,  as  requested  by  defend- 
ant's counsel,  that  in  the  absence  of  any  custom  or  practice  to  the  con- 
trary Scott  alone  was  entitled  to  go  with  the  car  of  stock  in  ques- 
tion as  the  caretaker  or  attendant  thereof,  but  refused  to  charge  that 
the  evidence  was  insuffieient  to  establish  a  general  practice  or  custom 
upon  the  part  of  the  initial  carrier  which  would  operate  as  a  waiver 
of  that  part  of  the  agreement  or  of  the  rule  requiring  it  to  be  car- 
ried out.  It  is  possible  that  the  evidence  was  insufficient  to  establish  a 
general  custom  to  that  effect.  But,  whether  it  was  or  not,  I  think, 
under  the  rule  of  the  Brewer  Case,  the  plaintifPs  right  of  recovery 
is  not  affected  thereby. 

2.  As  regards  the  negligence  of  the  defendant,  I  think  the  evidence 
was  sufficient  to  make  that  question  one  of  fact.  The  trial  court  lim- 
ited the  grounds  of  negligence  to  the  careless  managcniejit  of  the  train, 
and  instructed  the  jury  that,  if  the  accident  resulted  from  a  sticky  air 
valve,  the  plaintiff  could  not  recover.  An  inspection  of  the  train 
was  made  before  the  accident  and  immediately  after,  and  no  sttd^ 
air  valve  was  discovered.  The  jerky  and  jolting  condition  of  tfie  train 
before  the  accident,  as  well  as  the  fact  that  the  air  did  not  come  on 
suddenly  at  the  time  when  the  train  was  stopped,  and  other  surround- 
ing circumstances,  made  it  fairly  a  case  for  the  jury  to  determine 
whether  the  sudden  and  abrupt  stopping  of  the  train  was  the  result 
of  a  stick-)'  air  valve,  as  the  defendant  claims,  or  the  neclieent  oj)era- 
tion  of  the  train  by  the  engineer,  as  the  plaintiff  cl  iin,? ;  and,  the  jury 
having  found  for  the  plaintiff  upon  that  question,  I  think  their  finding 
should  txyt  be  disturbed. 

3.  As  regards  the  comj  laints  made  to  the  conductor  of  the  opera- 
tion of  the  train  immediately  before  the  accident,  I  think  they  were 
competent,  at  least  upon  the  question  of  notice.  There  was  no  sug- 
gestion upon  the  part  of  the  defendant  that  the  evidence  should  be 
limited  in  any  way.  and,  if  it  was  competent  for  any  purpose,  it  was 
properly  received. 

I  think  the  judgment  and  order  should  be  afhimed,  with  costs. 


ROBSON,  J.,  concurs. 
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1*  TBDST8  (S  20*) — Creation — Declabation. 

A  will  rtK^tlng  that  the  testatrix  had  received  all  of  her  property 
flfOtt)  her  (JiMvased  husbaud,  and  that  she  demised  It  In  accordant  with 
his  Itttentlon  ihnt  the  residue  should  be  divided  amonjr  his  children,  la 
not  a  dcchiration  of  trust  of  all  the  property  received,  within  Real  F'rop- 
erty  I.aw  (Consul.  I-aws  1909.  c.  50)  J  IIIL',  providing  that  trust-s  may  be 
created  by  a  declaration  in  writliu.  for  tlu'  will  fulled  to  show  that  the 
testatrix  took  the  property  under  any  evj  res.s  promise"  to  airry  out  tbe 
Intention,  but  showed  that  the  husband's  intoDtlon  was  merely  that  tlM 
residue  ot  the  property  Bbonld  be  distrlbated  among  his  children. 

(Ed.  Not«/-«or  •that  turn,  m*  TnUti,  Ont.  XMs.  M  95-88;  Dm  Uf- 
i  ao.»i 

2.  JuoaiaifT  (H  918,  982*V— 0>irox.u>ivKifB8»— PtBADiRO. 

A  former  daene  between  the  same  parties.  Involving  the  aune  mb- 
Ject-matter,  la  not  conclusiTe,  unless  pleaded;  and,  although  the  decree 
be  not  ideaded,  the  findings  at  fact  would  at  least  ba  pcasomptlTa  ari- 

dence. 

FRd.  Note.— For  other  cases,  sat  Jadgmaoit  Ont  IXt.  H  IfBf-tVM. 

1R06:  Dec.  Dig.  (}  948.  052.»] 

8L  Dehils  (I  70*) — Validitt — Fbaud. 

Where  a  deed  from  a  mother  to  two  of  her  children  was  drawn  by 
reputable  attomeyt<,  the  were  fact  of  the  dose  relationship  of  the  par- 
ties and  the  extreme  age  ot  the  mother  will  not  warrant  Its  cancellation 
on  the  ground  of  fraud. 

(Bd.  JiaUr-Tat  othar  cutib  DMda.  Oant  IMc:  SI  20^182;  X>a& 
Ms.  I  Ta*] 

4,  Deeds  (5  Fiiaud — PiirMMi-noN-. 

■Where  a  niottier  mmeyiMl  land  to  her  son  and  dauRhter,  the  pt*- 
sumption  of  fraud  arlsiug  from  the  coii\'('yanro  is  greatly  weakaoad  bflT 
the  lapse  of  over  20  yeart;  without  attack  upoa  the  Instruiuent. 

[F.d.  Note.— For  othar  cuaa,  aea  ]>eed%  Cant  ZMf.  i|  887-988,  618: 
Dec.  Dig.  i  190.»] 

■L  liWiTATioN  OP  Actions  (|  100*)— Pkriod  or  LnoTAnoir-^^UD. 

Where  defendants,  who  were  tba  axaentors  of  tbcir  motber'a  wlU,  aa 
well  a9  the  beneficiaries  of  a  deed  aaiaemed  by  her,  were  In  1888  duurcad 
with  fraud  and  undue  influence  in  procuring  the  will,  a  grandson  of  the 
mother,  who  was  then  20  years  old  and  knew  of  the  fraud,  had,  under 
Code  Civ.  Proc.  i  882,  subd.  S,  only  6  years  in  which  to  bring  bla  action 
to  set  aside  the  deed ;  his  time  not  being  extended  by  Code  Civ.  Proc  i 
886,  providing  that  the  time  of  the  disability  of  iaflsncy  is  not  a  part  «l 
tba  tlnw  limited  for  commencing  such  actions^  aimapt  that  the  time  Bin- 
Itad  cannot  be  extended  moxe  tlian  5  years  by  any  ancb  disability,  es* 
cept  Infancy,  or  In  any  case  mora  than  one  year  after  Hie  disability 
caaaea. 

lEd.  Note.— For  otber  cases,  see  lindtatlan  of  Acllon%  Gnt  DIf;  H 

823,  480-483:  Dec  Dig.  I  100.*] 

Action  by  William  Gabrid  against  Barbara  Gabrid  and  others. 
Judgment  for  defendants. 

O'Ndl  ft  CNdl,  of  Btookl/n.  for  plaintiff. 
J.  Stewart  Ross  and  Nidiolas  Diets,  both  ol  Brooldyn,  for  defcnd- 
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CRANE,  J.  Catherine  Gabriel  died  on  the  16th  day  of  December, 
1891,  at  the  age  of  74  >  cars,  leaving  the  parties  to  this  action  or  their 
parents  as  her  surviving  i.cirs  and  next  of  kin.  She  had  received  cer- 
tain real  and  personal  property  from  her  husband,  who  had  died  the 
previous  year,  and  on  the  7th  day  of  August,  1890,  made  a  will  to 
carry  out,  as  she  therein  stated,  tihe  wishes  of  her  husband  to  have  the 
remainder  of  the  property  go  to  the  children.  After  the  making  of 
(his  will,  and  in  October  of  1890,  Catherine  Gabriel  made  a  deed  of 
the  real  property  here  in  litigation  to  two  of  her  children,  Joseph  Ga- 
briel and  Eliaabeth  Fritz,  to  the  exclusion  of  the  other  children,  and 
in  April  of  1891  executed  to  the  same  parties  anofiier  deed  covering 
the  same  pfcnises  and  for  tiie  porpoae  of  n^dng  certain  corrections 
therein. 

Joseph  Gabriel  and  Elizabeth  Fritz  were  made  executors  of  their 
mother's  will,  and  in  1893  filed  their  accounts  as  such,  to  which  ob- 
jections were  made.  The  matter  was  referred  to  Charles  H.  Otis,  as 
referee,  who  thereafter  reported,  surcharj^in;^  these  two  executors  with 
many  thousands  of  dollars,  and  making  findings  of  fact  regarding 
tiie  physical  condition  of  Catherine  Gabnd  in  1^  and  1891,  and  the 
confidential  relationship  which  existed  between  her  and  her  two  chil- 
dren, Joseph  Gabriel  and  Elizabeth  Fritz.  This  report  was  confirmed 
by  the  surrogate  and  on  appeal. 

The  plaintiff  in  this  case,  William  Gabriel,  was  a  grandson  of  the 
deceased  and  a  party  to  the  accounting  proceedings,  and  in  1893  was 
20  years  of  age.  In  1900,  about  9  years  after  the  making  of  the  deeds 
above  mentioned,  William  Gabriel  commenced  this  action  to  set  aside 
those  deeds  on  the  ground  of  fraud.  Not  until  December  of  1912, 
or  about  13  years  thereafter,  has  this  action  been  brought  to  trial. 

[1|  In  his  first  cause  of  action  the  plaintiff  claims  that  Catherine 
Gabriel  received  the  property  in  question  from  her  husband  in  trust 
for  her  children,  and  that  her  will  of  August,  1890,  is  the  writing  re- 
quired by  the  statute  (section  242,  Real  Property  Law)  as  evidence - 
thereof.  The  only  sue:gestion  of  any  trust  tl  tO  be  found  in  the  re- 
citals in  this  will,  which  read  as  follows : 

"WlMraas,  all  the  estate).  nbI  aad  personal,  eC  wueh  I  taar  dto  aalnd  «r 
yommmA  or  to  wbieh  I  laar  be  entitled  at  tbo  tlmo  ef  ttf  dsetoae  mmm  to 
mo  tf  virttto  of  the  last  vUl  and  tostament  of  ay  dsssassd  linSliand,  Jaeob 
flabrtal;  and 

^'Whonas^  it  was  tbo  Intaatlon  ef  agr  said  Imsbaad  ttet  upon  mr  doesaao 
tbo  roBldtto  and  lenwlnder  of  Us  estate  rtioald  bo  eqnallj  dtfldod  and  dls- 
.  trlbated  amoof  hia  eblldvoo,  and  tiiat  oacii  Off  his  dilldf«B  to  lAom  he  bad 
made  advances  dnrtac  bis  UtoUao  Shoeld  bo  dMned  wtth  the  amoanft  of 
•sdi  advaaoes;  and 

"WlwrsMt  I  desire  to  earrr  oat,  as  aeanjr  as  postfblsb  tbo  wishes  of  mr 
asld  basband.  I  do  tboefiiMro  make  disposition  of  my  sstoto  as  fbllowo," 

It  will  be  noticed  that  the  testatrix  does  not  say  that  it  was  the 

intention  of  her  husband  that  his  estate  upon  her  decease  should  go  to 
his  children,  but  that  the  "residue  and  remainder"  should  thus  be  dis- 
posed of.  This  gave  the  wife  the  r^ht  of  disposal  in  her  lifetime. 
But  even  then,  while  there  may  be  some  evidence  of  Joseph  Gabriel's 
intention,  there  is  no  evidence  that  Catherine  Gabnd  took  ^  be- 
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quests  and  legacies  under  any  promise,  express  or  implied,  to  carry- 
out  such  an  ifitention.  It  is  quite  evident  that  all  the  testatrix  has 
stated  by  the  above  recitals  is  that  in  giving  the  iinijjerty  to  her  chil- 
dren she  was  carrying  out  the  wishes  of  her  husband.  No  trust  was 
dther  created  or  evidenced  by  the  language  used.  Amherst  College  v. 
Ritch,  151  N.  Y.  282,  323.  45  N.  E.  876,  37  L.  R.  A.  305;  MiUer 
V.  HiU,  64  Misc.  Rep.  199.  204.  118  N.  Y.  Supp.  63. 

[2]  The  next  cause  of  action  pressed  upon  the  court  for  consid- 
eration is  the  claim  that  Joseph  Gabriel  and  tlH^abeth  Fritz  obtained 
the  deed  of  October  29,  1890,  from  Catherine  Gabriel  through  fraud 
and  undue  influence.  Tin  re  is  no  claim  of  actual  fraud,  but  it  i?.  as- 
serted that  these  two  grantees  held  such  a  conhdenttal  relationship 
with  the  deceased  that,  considering  her  age  and  infirm  physical  and 
mental  condition,  there  was  constructive  fraud;  i.  e.,  the  Inirden  was 
cast  upon  these  two  defendants  to  show  that  the  transaction  was  fair, 
just,  and  understood. 

The  plaintiff  attempts  to  ptove  tliis  constructive  fraud  the  re- 
port of  the  referee  in  the  Surrogate's  Court  upon  the  accounting  above 
referred  to,  in  wliich  it  is  stated  that  Catherine  Gabriel  died  on  the 
16th  day  of  December,  1891,  at  the  age  of  74  years;  that  for  upward 
of  a  year  prior  to  her  death  she  h£d  saffered  from  diabetes,  from  * 
which  disease  she  ultimately  died,  and  for  several  months  prior  to  her 
death  she  was  confined  to  her  house,  and  for  a  number  of  weeks  to 
her  bed.  and  unable  to  move  or  feed  herself  without  assistance ;  that 
during  this  time  she  could  see  but  poorly,  and  in  the  latter  stages  of 
her  illness  was  almost  blind ;  and  that  Elizabeth  Frits  and  Joseph  Ga- 
briel were  in  constant  attendance  upon  her  and  had  chai^e  of  all  btisi^* 
ness  matters  in  which  slie  was  interested. 

These  findings  of  the  referee,  approved  by  the  decree  of  the  sur- 
rogate, were  binding  upon  all  the  parlies  to  the  litigation,  if  they 
were  necessary  to  tlie  determination.  The  reading  of  the  record  in 
the  Surrogate's  Court  convinces  me  that  such  findings  were  a  part 
of.  the  issues  litigated  before  the  referee,  and  nccess^  for  part  of 
his  condustons,  and  would  therefore  be  presumptive  evidence,  at  least, 
in  any  subsequent  litigation  between  the  same  parties,  where  the  same 
facts  were  in  issue. 

The  surrogate's  decree  would  not  be  conclusive  upon  this  court, 
as  it  has  not  been  pleaded.  Krekelcr  v.  Rittcr,  62  N.  Y.  372.  Whether 
or  not  it  wuuld  have  been  conclusive,  if  pkacicd.  in  view  of  such  au- 
thorities as  Baxter  v.  Baxter,  76  Hun,  9<S,  27  N.  Y.  Sui'i>  834.  and 
Kirk  v.  McCann,  117  App.  Div.  56,  101  N.  Y.  Supp.  1093,  I  need  not 
now  determine,  but  I  do  consider  it  competent  evidence  bearing  upon 
the  issue,  provided  !be  farts  in  dispute  were  tlie  same.  The  fnulings  of 
the  referee,  however,  do  not  cover  or  refer  to  the  time  in  question. 
The  deed  was  made  October  29, 1890,  while  the  findings  of  the  referee 
in  their  widest  scope  cover  only  one  year  prior  to  Deceinlier  16,  1891. 
No  presumptive  evidence,  therefore,  arises  from  these  tindings  that 
in  October  of  1S90  tlie  deceased  was  incapable  of  making  a  deed,  OT  SO 
infirm  as  not  to  understand  the  transaction. 

[3]  Therefore,  leaving  out  of  the  case  aU  the  findings  of  the  ref<^ 
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eree,  only  the  relationship  of  the  two  grantees  and  their  apparent 
intimacy  with  their  mother  remains,  and  this  is  not  sufficient  to  jus- 
tify the  cancellation  of  the  conveyance,  in  view  of  the  fact  that  the 
deed  was  drawn  up  in  the  well-known  law  office  of  S.  M.  &•  D.  E. 
Meeker,  and  signed  and  executed  by  Catherine  Gabriel  in  the  presence 
of  S.  M.  Meeker.  Jr.,  and  acknowledged  before  him  on  the  26th  day 
of  November,  1890. 

[I]  Whatever  presumption  of  a  fraud  may  arise  from  the  convey- 
ance of  property  to  a  person  standing  in  close  and  confidential  rela- 
tionship must  of  necessity  be  greatly  weakened  when  22  years  have 
elapsed  before  the  deed  »  attadeed  in  court.  I  therefore  determine 
that  upon  this  cause  of  action  the  plamtiff  has  failed  to  make  out  a 
case. 

[S]  However,  even  if  the  plaintid  had  established  his  third  cause 
of  action,  and  I  was  justified  in  setting  aside  this  deed  as  procured 
by  fraud,  the  statute  of  limitations  would  bar  such  relief.  By  sub- 
division S,  §  3S2,  of  the  Code  of  Civil  Procedure,  the  plaintiff  has  6 
years  after  the  discovery  of  the  fraud  in  which  to  bring  action  to 
set  aside  a  deed.  In  1893,  when  Joseph  Gabriel  and  Elizabeth  Fritz 
were  changed  witli  fraud  in  the  accounting  jirocotdini,'-  before  the 
surrogate,  the  plaintitt  was  20  years  of  age,  and,  if  at  thai  time  he 
knew  the  facts  constituting  the  fraud  regarding  the  conveyance  of 
this  real  i>roperty,  he  would  have  liad  6  years  from  1893  within  which 
to  maintain  this  action.  His  time  would  not  have  been  extended  by 
section  396  of  the  Code  of  Civil  Procedure.  Hvland  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co..  24  App.  Div.  417.  48  N,  Y.  Siipp.  416;  .Matter  of  Rog- 
ers 153  N.  Y.  316.  47  N.  £.  589;  Jagtti  Goeta,  U  Misc.  Rep.  380. 
32  N.  Y.  Supp.  144. 

The  facts  essential  to  maintain  this  action  I  find  were  known  to 
the  plaintiff  in  ]S<)3,  as  shown  by  his  tcftirnony  and  the  reasonable 
inferences  to  be  drawn  therefrom.  He  must  have  known  that  his 
grandmodier  was  an  old  lady,  that  Joseph  Gabrid  and  Blizabeth 
Fritz  were  her  children,  that  they  had  obtained  from  her  the  deed  in 
question,  and  that  there  was  a  question  raised  as  to  its  validity.  This 
knowledge  was  sufficient  to  set  the  statute  running,  so  that  in  1900, 
when  this  action  was  commenced,  the  time  in  which  to  bring  it  had 
expired. 


fttdgment  will  be  rendered  for  die  defendants. 


llinSNOB  T.  TBBRT  ft  TBNOB  00.' 
<SupreiM  Osart,  Appellate  Division,  Second  Departawnt  Jaiimr  IMS.) 

1,  MaSTCB  and  SKBVAJtT  (f  252*) — iNJURIia— SumCI«NCT  OF  NOTICS. 

A  BGrvant's  notice  of  injary  stated  tbat  the  caase  of  the  injury  was  a 
piece  of  steel  which  flew  into  his  eye,  and  the  cause  of  the  cnsaalty  wu 
defective  tools  and  failure  to  furnish  proper  material  to  prevent  the  flying 
of  steel,  and  that  tbe  casualty  was  further  cauaed  by  "your  failure  to  fur- 
nish ni)>  with  .1  c  hisel  bar,  and  in  tliat  Jtm  bad  no  adequate  saw  to  do 
thp  ivnrk,"  nnd  lliat  the  saw  ftirnlshed  was  worn     HrM.  that  the  notice 
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of  Injury  was  Insufficient  to  sustain  an  action  unclfr  the  Employer's  Lia- 
bility Act  of  1&02  (L«w8  1902,  c.  000),  falling  to  stale  n  nocUgcnt  aet  Of  A 
•uperiJiteDdent,  or  any  defect  In  Uie  ways,  works,  or  macblnery. 

[Bd.  Note.— For  otbar  CMC%  ie»  Ifaatsr  u4  Scmnt;  Oamt  Dig.  i  806; 
Dl&  Dig.  I  282L*] 

S.  Hard  akd  BnTAvr  Q  104*>-iAnUAMn^FAitiOtt  io  FtnunsB. 

If  an  employer  providsd  dilMl  ban  for  we  to  eattlag  ttnSM,  wliidi 
war*  upon  tbe  premlsM  and  earilr  accMslUe  at  tb»  tlnw  of  an  aeddeDt 
1B  cotOBs  Hveta,  daflMrihBt  woaM  not  be  liable  for  tnJariM  daltned  t» 
bave  been  cav«e«  \v  AUnre  to  fondsb  a  eUatf  bar. 

[Ed.  Note.— For  otbar  caam,  loe  lUiter  and  Sarvant,  Cent  Dig.  1 11V; 
Dec.  Dig.  f  104.»] 

Appeal  from  Trial  Term,  Westchester  County. 

.\<:tion  by  C.corge  Mucnch  against  the  Terry  &  Tench  Company. 
From  a  judgment  for  plaintiff,  and  an  order  denying  a  motion  for  a 
new  trial,  defendant  apptaUa.  Revcraed,  and  new  trial  granted. 

Arptied  before  JENKS.  P.  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

E.  Clyde  Sherwood,  of  New  York  City  (Charles  Capron  Marsh,  of 
New  York  Citv,  on  the  brief),  for  appellant. 

Thomas  J.  O'Neill,  of  New  York  City  (L.  F.  Fish,  of  New  York 
City,  on  the  brief),  for  reqiondent 

RICH,  J.  This  appeal  is  by  the  defendant  from  a  judgment  in 
favor  of  the  plaintiff  in  an  action  for  negligence.  The  complaint  al- 
leges a  cause  of  action  under  the  common  law  and  also  under  the  Em- 
ployer's Liability  Act  (Laws  19Q2,  e.  600). 

The  action  was  tried  upon  the  theory  that  plaintiff  was  injured  as 
the  result  of  negligence  of  the  foreman,  in  charge  of  the  work  upon 
which  the  plaintiff  was  engaged,  in  directing  plaintiff  and  another 
employ^  of  defendant  to  cut  otit  iron  rivets  with  an  improper  tool, 
which  needlessly  exposed  plaintiff  to  danger.  The  notice  alleges : 

"The  causo  of  my  injury  was  a  piece  of  steel  wLh  h  f!cw  Into  my  eye,  de- 
stroj'lng  the  .sight  theroof,  and  the  cause  of  thla  casualty  was  tlie  fact  you  fur- 
iilslnxl  dffoctlvc  tools  acd  cutters  In  and  in  connection  with  which  to  work, 
and  failed  to  furnish  proiior  hai^sing  and  other  material  to  prevent  the  living 
of  pieces  of  steel  while  rivet.';  were  belnc  cut;  and  this  envnalty  was  further 
caused  by  your  failure  to  furnish  me  with  a  chisel  har,  and  In  ttiat  you  had 
no  adequate  saw  to  do  thi"'  work,  and  that  the  saw  that  you  furnished  was 
worn,  so  that  its  teeth  would  not  cut  the  anule  where  I  was  worklnjc,  and  that 
your  not  having  said  saw  or  chisel  bar  refjulrcd  me  to  take  a  position  helow 
the  rivet,  thus  causing  tbe  additional  bazard  and  danger  of  pieces  of  steel 
bslng  drlvan  toward  ny  egpa  and  Into  mr  aym" 

The  defendant  objected  to  the  receipt  of  this  notice  in  evidence, 
ttpon  the  ground  of  its  insufficiency.  The  objection  was  overruled  and 
an  exception  taken. 

[1]  It  will  be  observed  that  the  notice  fails  to  mention  any  negli- 
gent act  on  the  part  of  a  superintendent,  or  to  suggest  any  defect  in 
the  ways,  works,  or  machinery.  Its  allegations  are  confined  to  mat* 
ters  wtuch  go  to  make  up  a  common-law  cause  of  action  lor  negiigence» 
and  it  cannot  be  made  the  basis  of  a  cause  of  action  under  ^e  Em« 
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ployer's  Liability  Act  of  1902,  which  was  in  force  when  this  action  was 
brought.  As  was  said  in  Simpson  v.  Foundation  Co.,  132  App.  Div. 
375,  116  N  Y  Suppw  878,  affimwd  201  N.  Y.  479, 95  N.  E.  10.  Ann. 

Cas.  1912B,  321 : 

"The  employs  Is  given  an  wtilnrgrd  rlj;!it  of  notion  agninst  tho  mnftcr  for 
the  negligent  act  of  a  suiUTlntonilcnt.  nr  f.ir  rlofects  in  the  works,  wnys,  or 
machinery,  and  this  enlarfrpd  right  Is  ;,ivi  ii  on  condition  that  the  employ?, 
within  120  days  of  tlu'  n^  ident,  shall  give  tlie  emi>luyor  notice,  not  cciteniUy, 
but  spfiCiflcally,  of  an  act  of  omliiiilou  or  commission  on  tlie  pert  of  a  buper- 
IsitBDdanl;  or  <C  «  daCaet  In  fha  worka,  w/t,  at  mifMnpty." 

See,  also,  Finnigan  v.  N.  Y.  Contracting  Co.,  194  N.  Y.  244,  87  N. 
E.  424,  21  L.  R.  A.  (N.  S.I  233;  Logcrto  v.  Central  Building  Co., 
198  N.  Y.  390,  91  N.  E.  782 ;  Welch  v.  Waterbury  &  Co.,  136  App. 
.Div.  315,  120  N.  Y.  Supp.  1059;  Lewis  v.  Gehlen,  136  App.  Div.  855, 
122  N.  Y.  Supp.  89;  Beauregard  v.  New  York  Tunnel  Co.,  136  App. 
Div.  S34,  121  N.  Y.  Supp.  865;  DavcnfKjrt  v.  Oceanic  Amusement 
Co.,  132  App.  Div.  368^  116  N.  Y.  Supp.  609;  Kwiatkowski  v.  Nichols 
Copper  Co.,  152  App.  Dfr.  663, 137  N.  Y.  Supp.  586. 

The  plaintiff  contends  that  his  notice  is  valid  under  the  authority 
of  Bertolami  v.  United  Engineering  &  C.  Co.,  198  N.  Y.  71,  91  N.  E. 
267,  and  several  other  cases  which  he  cites,  all  of  which  are  distin- 
guishable from  the  case  under  consideration.  In  the  Bertolami  Case 
flie  court  placed'its  decision  upon  the  express  ground  that,  the  liabil- 
ity stated  m  the  notice  being  its  failure  to  inspect,  safeguard,  and  keep 
safe  the  place  wherein  the  intestate  was  working,  the  omission  of  duty 
was  of  necessity  primarily  that  of  a  representative  who  had  superin- 
tendence over,  and  control  of,  the  conditions  which  prevailed  when 
the  accident  happened,  and  therefore  sufficiently  complied  with  the 
rule  adopted  in  the  Finnigan  Case.  The  case  was  submitted  to  the  jury 
upon  the  theoiy  that  a  rccoveiY  might  be  had  under  the  Employer  s 
Liability  Act  The  effect  of  tne  diaine  of  the  learned  trial  justice 
was,  therefore,  that  a  verdict  might  be  found  for  the  plaintifT  upon  a 
cause  of  action  which  he  was  not  entitled  to  enforce,  and,  although  no 
exception  was  taken  to  the  char^,  the  notice  was  in  evidence  over 
defendant's  objection  and  exception.  No  liability  under  the  statute 
was  shown,  and  the  application  of  the  statutory  law  gave  the  plaintiff 
•n  advantage  to  which  he  was  not  entitled. 

[2]  While  it  may  be  that  the  evidence  is  sufficient  to  have  required 
atibmission  of  defendant's  common-law  liability  to  the  jury,  we  can- 
not say  that  the  result  would  have  been  the  same,  as  defendant  offered 
evidence  which  tended  to  show  that  it  had  provided  chisel  bars  for 
tfie  use  of  its  employ^,  and  that  they  were  upon  the  premises  and  eas- 
ily accessible  at  the  time  of  the  accident,  which  would  have  relieved  the 
defendant  from  liability  if  tiie  jury  had  believed  it.  Davis  v.  Gas 
Engine  &  Power  Co..  14R  App.  Div.  791,  133  N.  Y.  Supp.  247. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  granted; 
costs  to  abide  die  event  All  concur. 
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LANE  ct  al.  w.  HUSTACB. 

(Supreme  Court,  Appellate  DIvIhIou,  First  Depariuient    January  10.  1913.) 

L  TarsTs  ({  242*) — Conbtbuction   or  Testajje.vtabv  Tblsi — Fowebs  of 
Trustees — Sale  of  Land. 

Testator  created  a  trust  for  tbc  benefit  of  a  son  and  bis  wife,  aud 
provided  that  all  trusts  might  be  executed  by  a  majority  of  the  trustees, 
whether  survivors  of  those  first  named  or  thereafter  apitulnted,  and  that, 
as  soon  as  the  number  was  reduced  to  less  than  three,  the  surviving 
trustee  or  truiitees  sliould,  with  the  approval  of  the  cestui,  increase  their 
Dumber  (o  not  less  than  three  nor  more  than  five.  Two  of  the  original 
tru>itee«  and  a  successor  of  the  third  acted  until  the  death  of  another 
of  the  original  trustees,  and  thereafter  the  remaining  two.  acting  under 
a  teatnntentary  [xivver  of  t^ale,  contracted  to  sell  real  property  of  th^ 
estate  to  dcfcudant,  but  before  closing  the  transaction  the  ccrttui,  who 
was  of  age,  refused  to  consent  to  the  ai>pointmcnt  of  a  new  trustee.  Renl 
Property  Law  (Consol.  Laws  1009,  c.  CO)  {  IGG,  In  force  when  the  will 
was  executed,  provided  that,  where  a  power  is  vested  In  sevenil  iiersous, 
all  must  unite  in  its  execution,  but  that,  if  one  or  more  die.  the  power 
may  be  executed  by  the  survivor  or  survivors.  Held,  that  the  direction 
for  the  appointment  of  succeeding  trustees  was  uot  absolute,  but  condi- 
tional upon  the  cmisent  of  the  ce.stui,  and  that  upon  his  refiusal  the  direc- 
tion became  inoperative,  and  left  the  power  of  the  surviving  trustees  as 
if  there  had  l>eeu  no  such  direction,  so  the  two  surviving  trustees  could 
convoy  title. 

[i;d.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  {  349;  Dec.  Dig. 
I  242.*] 

2.  TamiTs  ({  242*) — Constbuction — Powebs  of  Subvivino  Tbustees. 

At  common  law  iwwors  which  were  coupled  with  an  interest  or  an- 
nexed to  tlie  olllce  of  the  trustee  passed,  if  possible,  with  the  trust,  to  be 
exercised  by  the  successors  or  survivors  of  the  original  trustees.^ 

li:d.  Note. — For  other  cases,  see  Trusts,  Cent.  Dig.  {  349;  Dec.  Dig. 
i  242.*  1 

3.  Tbusts  (I  242*) — CossTBUcriort  of  Testamentabt  Tbust — Appointmest 

or  New  Tbustees. 

Code  Civ.  I'roe.  {  2S18,  as  amended  by  Laws  1SS4,  c.  40S,  provided 
that,  where  one  of  two  or  more  testamentary  trustees  dies,  a  successor 
shall  not  be  appointed  except  where  such  apiiolntment  Is  necessary  to 
comply  with  the  express  terms  of  the  will,  or  unless  the  Supreme  Court 
shall  consider  such  appointment  to  be  for  the  benefit  of  the  cei>tul,  aud 
that  tbc  remaining  trustee  might  fully  execute  the  trust  A  will,  exe- 
cuted after  the  amendment,  creating  trusts  in  real  property,  provided  that 
all  trusts  might  be  executed  by  a  majority  of  the  trustees  for  the  time 
being,  whether  survivors  of  those  originally  named  or  trnstecs  thereafter 
appointed.  Held,  that  an  intention  to  limit  the  powers  of  the  trustees 
BO  that  they  could  not  be  exercised  by  any  number  less  than  three  should 
be  clearly  expressed,  and  that  In  the  absence  of  anything  in  the  scheme  of 
the  will  which  required  the  concurrent  action  of  three  or  more  trnstecs. 
or  a  showing  that  any  object  of  the  will  would  be  injuriously  altected 
by  a  failure  to  increase  the  number  of  tru.stees.  the  will  did  not  manifest 
a  clear  intent  to  limit  the  statutory  powers  of  surviving  trustees. 

[Kd.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  {  349;  Dec  Dig. 
i  242.*] 

* 

Action  by  Wolcott  G.  Lane  and  Lorillard  Spencer,  3d,  as  substi- 
tuted trustees  under  the  last  will  and  testament  of  Lorillard  Spencer, 
1st,  deceased,  against  Francis  Hustace.  Submission  of  controversy 
upon  agreed  .statctncnt  of  facts.   Judgment  directed  requiring  defend- 

*Fur  otti«r  4:usw  mmj  same  topic  A  }  nuuucb  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Hep'r  lodeiot 
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ant  to  specifically  perform  the  contract  for  the  purchase  of  the  prem- 
ises in  question,  and  to  accept  from  plaintiffs  a  deed  tlioreof  to  be 
duly  executed  by  tlum  as  trustees,  and  to  pay  the  consideration  there- 
tor  as  in  said  contract  provided,  without  costs. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN, 
CLARKE,  SCOTT,  and  DOWLINC.  J  J. 

Perry  D.  Trafford,  of  New  York  Ci^,  for  plaintiffs. 
Harold  Swain,  of  New  York  City»  for  defendant 

DOWLING,  J.  Lorillard  Spencer.  1st.  died  January  30.  1888, 
leaving  a  last  will  and  testament,  which  was  duly  admitted  to  probate 
by  the  Surrogate's  Court  of  New  York  county  on  May  5,  1888.  The 
provisions  of  the  will  particularly  relevant  to  the  present  controversy 
are  as  follows: 

"Fourteenth :  I  also  provide  that  all  trusts  and  powers  which  are  hereby 
conferred  upon  my  executors  collectively  shall  vest  In  and  may  be  fully  exer- 
cised by  such  of  them  (though  it  may  be  lM8  than  all)  aa  gbail  quulify  or 
sssutne  to  act  as  such  executors  or  trustees,  rad  by  the  survivors  and  surviv- 
or of  tltctn.  And  I  furtlier  provide  that  my  executors  and  any  truntees  ap- 
pointed tiy  or  porsoaotto  mgr  win  Khall  not  be  linlilo  for  nn.r  default  to  insure 
saj  building  on  jot  uitstlJL  or  whlcb  may  be  in  their  charge  as  trustees; 
■or  Sball  tluy  be  liable  for  the  defaults  of  each  other,  or  of  any  agent  they 
may,  with  duo  care,  select  or  employ,  but  each  shall  be  answerable  only  for 
his  own  bad  faith  or  gross  negligence. 

"IiMfteenth.  All  (lowerH  and  trusts  hereby  given  to  or  reposed  in  the  trustees 
of  any  trust  hereby  ■  reait-d  may  be  executed  by  a  majority  of  the  trustees 
for  the  time  being,  whether  such  trustees  are  the  survivors  of  those  herein 
named,  or  trustees  hereafter  apiK>inted  to  execute  any  such  trust.  And  I 
further  provide  that  any  iierson  who  <;hall  at  any  time  be  acting  as  trustee 
under  this,  my  will,  may  resign  8u<  ti  trust  by  deed  duly  executed  fur  that 
purpose,  and  upon  accounting  lu  respect  to  the  same  to  the  satUfncUou  of  the 
then  remaining  trustees  of  the  same  trust.  And  I  further  direct  thnt  so  soon 
ss  4hs  nnmber  of  trustees  of  any  tr\\»t  hereby  authorized  shall  be  rt>duct>rl  by 
dsatti,  radgnstlon,  or  otlicr  cau<«e  to  less  than  three  persons,  then,  from  time 
to  ttabs  the  surviving  or  remaining  trustees  or  trustee  of  the  same  trusts 
respectively,  shall  (with  tlie  apiirovu!  of  tlie  cestui  que  trust,  if  of  full  age. 
but  otherwise  without  necessity  of  sudi  aripro%a)).  increase  their  number 
to  not  less  than  three  nor  more  than  five  ihtsohs.  Iev  selecting  suitable  |K»r- 
sons  to  act  hs  such  trustees,  and  by  executing  suitable  deeds  of  c«>uve.»anco 
and  aprM>lntnient  for  that  purpose,  and  upon  the  siiine  trusts  In  all  rcs)iects 
as  are  expressed  in  this,  my  will,  la  relation  to  such  trust  shares  or  portioua 
respecttvelr." 

By  the  ninth  clause  of  the  will  a  trust  was  created  for  the  benefit 
of  Lorillard  Spencer,  2d,  and  his  wife,  Caroline  S.,  with  remainder 
over  to  their  issue. 

Letters  testamentary  were  issued  to  William  Augustus  Spencer. 
Charles  G.  Spencer,  and  James  P.  Kernochan,  the  executors  named, 
who  duly  qualified  as  executors  and  tmstees  under  said  will.  Testa- 
tor left  him  surviving  his  widow,  Sarah  J.  G.  Spencer,  and  his  chil- 
dren, Eleanora  L.  S.  Cenci,  William  Augustus  Spencer,  Charles  G. 
Spencer,  and  Lorillard  Spencer,  2d,  all  of  whom  were  upwards  of 
25  years  of  age.  Among  other  property  Lorillard  Spencer,  1st,  died 
seised  of  the  premises  now  known  as  33  Park  Row  in  the  city  of 
New  York.  Succeeding  the  original  trustees,  William  Augustus 
1S»N.X.S.— GO 
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Spencer,  Charles  G.  Spencer,  and  Wolcott  G.  Lane  acted  as  such  until 
the  death  of  Charles  G.  Spencer  on  November  17,  1906.  Thereafter 
the  succeeding  trustees,  William  Augustus  Spencer  and  Wolcott  G. 
Lane,  continued  to  act  without  the  appointment  of  any  successor  to 
the  deceased  trustee,  and  on  December  12,  1911,  contracted  to  sell  the 
premises  in  question  to  the  defendant  herein  for  the  sum  of  $190,000. 
In  so  doing  they  acted  under  the  power  of  sale  contained  in  the  twelfth 
clause  of  said  will  as  follows: 

"I  also  authori3»  and  empower  my  executors  to  sell  and  convey  any  real 
estate  which  may  belong  to  me  at  the  time  of  my  deceased  (not  herein  spcolfl- 
cally  disposed  of),  whenever  they  may  for  any  reason  deem  It  necessary  to 
do  so,  elUier  before  such  partition,  as  above  provided  for,  or  in  order  to  make 
or  e<]ualize  partition,  or  improve  other  real  estate,  or  while  any  such  real 
estate  shall  t>elonK  to  any  person  under  tlie  age  of  twenty-one  years,  or  shall 
belong  to  any  trust  share  herein  provided  for,  but  the  proceeds  of  the  prop- 
erty so  sold  and  the  subsequent  Income  thereof  shall  respectively  go  and  t>e- 
long  to  the  same  person  or  persons  and  be  subject  to  the  same  trusts  or  pow- 
ers and  the  some  limitations  of  estate  which,  as  herein  expressed,  would 
apply  to  such  real  estate  if  it  were  to  remain  unsold." 

Before  the  time  to  close  title  had  arrived.  Lorillard  Spencer,  2d, 
one  of  the  beneficiaries  of  the  trust  under  the  ninth  clause  of  the 
will,  and  receiving  more  than  three-fourths  of  the  income  thereof, 
refused  his  approval  to  the  appointment  of  a  new  trustee.  A  deed 
of  the  premises  was  then  tendered  to  the  purchaser,  duly  executed 
by  said  Spencer  and  Lane  as  surviving  trustees  under  the  last  will 
and  testament  of  Lorillard  Spencer,  1st,  for  the  benefit  of  Lorillard 
Spencer,  2d,  and  Caroline  S.  Spencer,  his  wife,  and  remaindermen, 
but  the  purchaser  refused  to  accept  it,  claiming  that  the  two  trus- 
tees could  not  convey  a  good  and  marketable  title  in  fee  simple  in  and 
to  the  premises  described  in  the  contract,  inasmuch  as  section  15  of 
the  will  of  Lorillard  Spencer,  1st  (hereinbefore  quoted  in  full),  di- 
rected that,  if  the  number  of  trustees  of  any  trust  should  be  reduced 
to  two  or  less,  additional  trustees  should  be  appointed.  Lorillard 
Spencer,  2d,  died  on  May  14,  1912.  William  Augustus  Spencer  had 
previously  died  on  April  15,  1912,  and  thereafter  Lorillard  Spencer, 
3d,  was  appointed  trustee  in  his  place  and  stead  and  accepted  the 
trust.  But  both  Caroline  S.  Spencer  and  Lorillard  Spencer,  3d,  have 
refused  and  still  refuse  to  give  their  approval  to  the  appointment  of 
another  trustee. 

(1)  The  question  submitted  for  determination  therefore  is: 

"Can  Wolcott  G.  I.ane  and  Lorillard  Spencer,  3d,  as  trustee*  under  the 
last  will  and  testament  of  Lorillard  Spencer,  1st  deceased,  for  the  benefit  of 
Lorillard  Spencer,  2d,  Caroline  S.  Spencer,  his  wife,  and  remaindermen,  with- 
out application  to  the  Supreme  Court  of  the  state  of  New  Yorlt,  pursuant  to 
the  provisions  of  sections  10.'  and  107  of  the  Real  Property  Law,  convey  a 
good  and  marketable  title  to  the  premises  hereinabove  described;  no  objec- 
tion to  the  title  being  made  because  of  any  lease  of  said  premises  or  any  part 
thereof?" 

We  are  of  the  opinion  that  this  question  must  be  answered  in  the 
afiirmative.  The  direction  in  the  will  for  the  appointment  of  another 
trustee  is  not  absolute,  but  conditional,  and  the  condition  cannot  be 
complied  with.   There  is  here  no  unequivocal  requirement  that  tliere 


Stip.Ct.) 


*  LAMB  T.  HDBTAOB  787 


shall  always  be  three  trustees,  or  a  fmnitwr  iM  las  timi  tlutf,  bat 
only  a  direction  that  there  shall  be  an  increase  of  the  number  of  trus^ 
tees  to  not  less  than  three,  conditioned  upon  the  approval  of  that 
action  by  the  cestui  que  trust,  if  of  full  age,  but  otherwise  without  the 
necessity  of  such  approval.  In  other  words,  the  testator  has  given 
to  the  cestai  que  trust,  if  of  ftill  age,  a  veto  power  upon  action  pur- 
suant to  the  direction,  and  has,  in  cfTcct,  made  compliance  with  the 
direction  conditional  upon  the  assent  thereto  of  the  adult  cestui  que 
trust.  Nor  was  this  veto  power  or  condition  limited  to  the  personaliQr 
of  the  new  trustee,  but  it  went  by  the  plain  intent  of  the  language 
used  to  the  power  to  increase  the  number  at  all.  It  follows  that 
where  the  condition  cannot  be  complied  with  because  of  the  refusal 
of  assent  by  the  cestui  que  trust,  and  his  exercise  of  his  veto  power, 
the  direction  becomes  inoperative  and  without  force,  and  the  situa- 
tion as  to  the  powers  of  the  surviving  trustees  is  as  if  there  were 
no  direction  whatever  for  any  addition  to  their  numbers.  Any  other 
construction  would  lead  to  a  situation  where,  by  refusing  to  consent 
to  an  increase  in  the  trustees  to  three,  the  cestui  que  trust  could  pre> 
vent  the  exercise  of  the  power  of  sale  conferred  by  the  yiiS,  and  could 
leave  the  trusters  without  power  or  authority. 

Both  at  the  time  of  the  execution  of  the  will  and  at  present  the 
statutes  of  this  state  gave  the  surviving  trustees  power  to  convey 
real  estate.  "Where  a  power  is  vested  in  several  persons,  all  mtist 
unite  in  its  e.xecution;  but  if  previous  to  such  execution  one  or  more 
of  such  persons  shall  die,  the  power  may  be  executed  by  the  survivor 
or  survivors."  Rev.  Suts.  pt.  2,  ch.  1,  tit  2,  §  112  (now  Real  Proper^ 
Law  [Consol.  Laws  1909,  c.  50]  §  166).  / 

[2]  At  common  law  the  rule  was  that  those  powers  which  arc  cou 
pled  with  an  interest  or  annexed  to  the  office  of  the  trustee  will  pass, 
if  possible,  with  the  trust  to  the  successors  or  survivors  of  the  orig- 
inal trustees,  and  can  be  exercised  by  them.  28  A.  &  Eng.  Ency.  988, 
and  cases  cited ;  Underbill  on  Trusts  (7th  Ed.)  381 ;  Perry  on  Trusts, 
§§  414.  502.  505. 

[3]  By  the  fourteenth  clause  of  the  will,  as  has  been  seen,  the  tes- 
tator gave  the  right  to  execute  all  powers  and  trusts  given  to  or  re- 
posed in  the  trustees  of  any  trust  thereby  created  to  the  majority  of 
the  trustees  for  the  time  being,  whether  such  trustees  are  the  sur- 
vivors of  those  therein  named  or  trustees  thereafter  appointed  to  exe- 
cute any  such  tnist.  In  1884  (before  this  will  was  made)  section  2818 
of  the  Code  of  Civil  Procedure  was  amended  (Laws  of  1884,  c.  406) 
by  adding  tht  following  matter : 

''Wlwre  sue  oC  tw»  or  BMiratMtaaMntHiy  truHitds  41m  *  *  *  a  soe^ 
essne  diaU  nsfe  be  appolutcd,  eacspt  wInts  sudi  wMolntoieiit  is  Mcsswrx  la 
orter  to  coovlr  wttk  Ote  CMrcss  tenas  of  the  wul,  «r  aniens  *  *  *  the 
Biiitems  Oinnt  sbalt  te  of  wc  eptnloB  that  tte  luvolotniaiit  oC  a  saecswior 
WMdd  be  for  tbe  beoett  of  tbo  cestol  qoe  trast  TM&m  and  mtll  a  — eesaost 
Is  appotnted  the  remsliilng  tmtoo  or  trvstecs  mv  vneuA  and  aseuts  tta 
trast  aa  faUj  a*  If  BDch  tmstM  (or  tnnteeo)  had  not  died.  •  •  ••• 

Since  it  had  lon^  been  the  established  policy  of  the  law  to  permit 
surviving  trustees  lo  exercise  the  powers  given  in  a  will,  and  it  has 
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been  expressly  enacted  that,  even  in  a  case  where  a  successor  was  to 
l>e  appointed,  the  remaining  trustees  might  act  until  such  appoint- 
ment should  be  made,  it  was  essential  if  the  testator  intended  to  limit 
the  statutory  powers  of  his  trustees  so  that  they  could  not  be  exercised 
by  any  number  less  than  three  tliat  he  should  say  so  in  the  clearest 
possible  terms ;  but  he  has,  on  the  contrary,  refrained  from  so  saying 
either  directly  or  by  implication.  In  Draper  v.  Montgomery,  108  App. 
Div.  63,  95  N.  Y.  Supp.  904,  the  testator  had  appointed  three  execu- 
tors, and  gave  "to  them  or  any  two  of  them"  acting  as  executors 
or  trustees  power  to  sell  real  estate.  Two  of  them  renounced,  the 
third  alone  qualifying  and  making  the  contract  to  sell  real  estate. 
In  upholding  his  right  so  to  do  the  court  said: 

"Unquestionably  the  testator  had  the  right  to  provide  that  no  deed  should 
be  girea  except  by  at  least  two  of  his  trustees.  •  •  •  we  deem  It  ex- 
trcuiely  improbable  that  the  testator  intended  upon  the  reDUuciation  of  two 
of  his  trustees  to  leave  Ills  retraining  trustee  practically  Btripi)ed  of  the  power 
to  beneficially  execute  the  trust.  There  is  no  clearly  Indicated  Ictention  to 
make  Inuppllcoble  the  provisions  of  section  2642  of  the  Code  of  Civil  Proop- 
dure  quoti>d.  Without  the  intention  ao  to  du  clearly  maulfested  the  geDeral 
rule  of  law  as  expret>!>ed  in  this  section  must  pre\'alL" 

There  is  nothing  in  the  scheme  of  the  present  will  which  requires 
the  concurrent  action  of  three  or  more  truiitecs  to  secure  the  results 
aimed  at  by  testator,  nor  any  end  sought  to  be  attained  which  is 
injuriously  affected  by  the  refusal  of  the  cestui  que  trust  to  consent 
to  an  increased  number  of  trustees. 

Judgment  is  therefore  directed  requiring  the  defendant  to  specific- 
ally perform  the  contract  for  the  purchase  of  the  premises  in  ques- 
tion and  to  accept  from  plaintiff  a  deed  thereof  to  be  duly  executed 
by  Wolcott  G.  Lane  and  Lorillaid  Spencer,  3d,  as  trustees  aforesaid, 
and  further  requiring  defendant  to  pay  the  consideration  therefor  as 
in  said  contract  provided,  without  co!-ls.    All  concur. 


(Supreme  Conrt.  Appellate  Division.  Second  Deimrtnient   Janunry  28,  1913.) 

1.  PtlMUBT  (I  33*)  BVIDKNCB — SUKFICIENCV. 

Evidence  held  to  support  a  conviction  of  perjury. 

[Ed.  Note. — For  other  cases,  see  Perjury,  Cent  Dig.  ti  117-124;  Dec 
Dig.  i  33.*] 

2.  Cbiminal  Law  (f  43S*) — Evidkrcb — PaoTooBAPiia — Admissidiutt. 

On  a  trial  for  perjury  in  the  giving  by  accused  of  false  testimony  at 
the  prelintinary  exainlnatluu  of  a  third  person,  charged  with  UHsaulting 
a  female  in  a  private  ottiee,  photo^aphs  of  the  otficc,  not  taken  ou  the 
day  of  the  alleged  assault,  were  adiiiis^iblu  to  Illustrate  the  location  ot 
the  furniture  of  the  room,  as  establltibcd  by  the  witnesses  for  the  prosecu- 
tion. 


[Rd.  Note. — For  other  casesj,  see  Criminal  Law,  Cent  Dig.  |  893;  Dec 
Dig.  {  438.»] 
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8.  Crimikai.  Law  (|  11.^7")— Appeal — QiEsriorts  RitTiEWABLt— Objeciioss 

— EXCIPTIOXB. 

The  court  on  appeal,  though  uutborized  In  the  Interests  of  Justice  ti' 
rererse  a  convlctioD  for  orror  of  the  trial  wurt.  tlioiiKh  exreixidn  was 
taken  at  the  time,  will  not  revcrH<>  a  oonviitlun  for  error  In  admitting 
evidence,  acquiesced  in  by  amis^d's  tonn^cl  at  tll0  tllDe  of  fbs  ttlti* 
where  counsel  poKsesM^rl  experience  iu>d  Ability. 

fivd.  Note.— For  othi>r  cauBt,  Me  Orlmliuil  Law,  Oeot'DIg;  H  8007- 
3010;  Dec.  Dig.  {  n:J7.*] 

i.  WiTRUSU  (i  349*) — ^Testimont  or  Accused — Csooa-DxAHiiiATioit— Bz« 
TBtrr. 

'Ihe  nile  tliat  tbe  conxt  may  In  Its  discretion  subject  amised,  offering 
kliMdt  as  a  witness,  to  croga-examliMtlwi  as  to  any  tpttUc  Mft  riiowlni 
mial  turpitude,  thereby  affecting  Ui  cndlUttly.  ia  sabjoct  to  ttw  quail- 
fleaOon  that  the  croas  examination  nraat  be  directed  to  acta  ol  accused 
hlmsdt  and  not  those  of  third  petaons  amouBtins  merely  to  acenaattons 
against  Mm. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Gent  Dig.  t^  1135-1130; 
Doc.  Dig.  {  319.*] 

&  Witnesses  (§  277*) — Testimo?»t  oj-  .\ccused — Cboss-Kxaminatio.v — E.\- 

TE.NT. 

Where  arrij'f'd.  orcupylnp;  the  ihj-;itioii  nf  prntiiitlon  olTlofr,  tcstltiod  in 
bis  own  b.jinilf  oil  his  trial  for  iH'iJnry,  qni'stimsti  wIietluT  <  liar^;cs  had 
been  made  agiiiii.st  blui  In  relation  to  hl.s  behavior  at  the  jail,  or  whether 
becaiiso  of  suppost  d  ini<i('onduot  he  bad  been  told  to  ka^  awij  UnHD  the 
Jail,  were  not  proper  subjects  of  cross-examination. 

[Kd.  Note.— For  otiMr  easM,  sea  Wltoeaseo^  Oeat  Dl«.  H  9SS,  919-863: 
Dec.  Dig.  i  277.*] 

&  OanoiiAi.  Law  ft  1170^*)— Amair-BHcniioiw  Anossioh  or  BmnRCK. 
Where  aceased  gave  answers  fhmable  to  hlnadt  to  Improper  ipies- 
Hons  on  croes-examlnatlon.  but  ttia  pwiaeroHnff  olileer  Immedlaialy  by 
further  quesUooe  InslDuated  ttiat  the  aaswefi  ware  Dot  Iniek  ar  vara 
open  to  suspidoo,  th*  artor  la  pemlttiaK  the  cmes-emnilnaMon  was 
prejudicial. 

[Ed.  Mota^Vor  other  cases,  eee  Criminal  Iaw,  Cent  Dig.  U  81S9- 
81B6;  Dec  Dig.  I  1170^.*] 

Appeal  from  Kings  County  Court. 

Hartog  Veld  was  convicted  of  perjury,  and  he  appeals.  Reversal, 
and  new  trial  ordered. 

Aivucci  before  JENKS,  P.  J.,  and  THOMAS,  CARR.  WOOD- 
WARD, and  RICH,  JJ. 

J.  Grattan  MacMahon,  of  Er(  oklyn  (George  R.  Holahan,  Jr.,  of 
Brooklyn,  on  the  brief),  ifor  appellant 

Hersey  Eggintoo,  Ant  Dist  Attjr.,  of  Brooklyn  (Jtmea  C  Cropsey, 
Dist.  At^..  of  BrooMyn.  on  the  brief),  for  the  People. 

C.^RR,  J.  The  defendant  was  convicted  of  the  crime  of  perjury  in 
the  County  Court  of  Kings  Ct>unty.  He  baa  appealed  from  the  jirag- 
nient  of  conviction. 

He  was  a  man  of  more  than  ordinary  intelligence,  55  years  of  a<jc, 
and  married,  and  of  previous  good  repute.  At  the  time  of  his  con- 
viction he  held  a  subordinate  public  office  attached  to  the  Magistrates' 
Court,  in  the  borough  of  Brooklyn,  and  known  as  "probation  oflficer," 
and  he  was  likewise  a  clergyman  officiating  in  some  small  congrcga- 

•Por  other  OMM  SN  wumm  l«rlea  I  Hoaiasa  la  Dm.  a  An.  Dl|i.  vnvttMt.  *  Ktp'r  ladttM 
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tion.  He  received  an  indeterminate  sentence  to  the  state  prison  at 
Sing  Sing  for  the  minimum  of  two  years  and  the  maximum  of  seven. 
A  certificate  of  reasonable  doubt  was  granted  by  a  Special  Term  of 
this  court,  and  the  defendant  was  admitted  to  bail  pending  Uic  appeal. 
An  opinion  was  written  at  Special  Term.  It  will  be  seen  from  an  ex- 
amination of  that  opinion  that  the  claim  of  errors  at  the  trial  arose 
from  three  separate  and  distinct  rulings.  The  brief  of  the  learned 
counsel  for  the  appellant  discusses  each  of  these  alleged  errors  in  de- 
tail, but  it  contains  no  claim  that  the  evidence  in  the  case  did  not  jus- 
tify the  conviction  of  the  prisoner. 

[1  ]  The  prisoner  was  indicted  for  perjury  alleged  to  have  been  com- 
mitted at  a  preliminary  examination  held  before  Magistrate  Kempner, 
in  which  E.  G.  Higginbotham,  then  a  City  Magistrate,  was  charged 
with  having  connnitied  an  assault  upon  the  person  of  a  young  girl 
named  Mary  Hickey.  Miss  Hickey  had  testified  that  the  alleged  as- 
sault upon  her  person  took  place  in  a  private  room  of  the  Magistrates' 
Court,  which  room  was  used  by  Higginbotham,  and  the  general  layout 
of  the  room  was  described  in  her  testimony.  She  testified  that  there 
was  in  that  room,  on  the  day  of  the  alleged  assault,  a  couch,  the  greater 
part  of  which  stood  behind  a  desk  and  along  a  wall,  and  of  which  but 
a  small  part  was  visible  to  any  one  entering  the  room  or  standing  in 
the  body  of  the  room.  She  had  gone  to  the  court  to  complain  about 
her  mother,  who  had  fallen  into  grievously  bad  loabits,  and  she  said 
that  Higginbotham  took  her  into  the  room,  and  escorted  her  behind 
the  desk  to  the  couch,  where  he  bade  her  to  sit  down,  and  that  after 
she  had  sat  down  upon  the  couch  he  likewise  did  so,  and  that  in  a  few 
moments  he  kissed  her  on  the  mouth,  and  likewise  put  his  hands  under 
her  clothes  as  far  up  as  the  knee,  against  her  protest.  The  defendant. 
Veld,  was  called  on  this  examination  as  a  witness  for  Higginbotham. 
He  testified  that  he  was  present  at  the  time  of  the  alleged  assault  upon 
Miss  Hickey,  that  he  saw  no  assault,  and  that  there  was  no  couch  what- 
ever in  the  room  located  against  the  wall  and  behind  the  desk,  and  that 
he  was  standing  in  the  doorway  leading  into  the  room  and  could  sec 
everything  that  happened,  and  that  as  a  matter  of  fact  the  couch  re- 
ferred to  stood  out  in  the  room  alongside  the  desk,  every  part  of  it 
being  visible  to  any  one  about  to  go  into  the  room.  It  was  alleged 
that  this  testimony  as  to  the  location  of  the  couch  on  the  day  of  the 
alleged  assault  was  untrue  and  made  falsely  by  the  defendant,  V'cld, 
and  that  it  was  material  testimony  on  the  examination  then  and  there 
taken. 

That  it  was  material  testimony  there  can  be  no  controversy,  and 
there  is  none.  It  was  testified  to  by  the  janitor  and  his  assistant  that 
for  a  very  long  period  antecedent  to  llic  date  of  the  alleged  assault 
the  couch  in  question  had  been  located  in  the  room  just  as  described 
by  the  complainant,  Miss  Hickey.  Some  days  after  the  date  of  the 
alleged  assault  somebody  moved  the  couch  out  from  behind  the  desk, 
and  placed  it  alongside  the  desk,  where  it  became  visible  to  every  per- 
son coming  into  the  room.  The  janitor  and  his  assistant  swore  that 
they  did  not  move  the  couch,  an<l  that  they  did  not  know  by  whom  it 
was  moved,  and  that  their  attention  to  tlie  fact  of  it  having  been  moved 
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was  called  by  Magistrate  O'Reill}^.  who  desired  to  know.whv  it  had 
been  so  moved.  Magistrate  O'Reilly,  who  frequently  sat  in  die  court 

in  question,  gave  similar  testimony  to  that  of  the  janitor  and  his  assist- 
ant. He  likewise  testitied  that,  going  to  the  courthouse  to  sit  after  the 
date  of  the  aliased  assault,  he  noticed  that  the  couch  had  been  removed 
from  its  customary  po?i'ion  and  that  he  then  called  that  fact  to  the 
attention  of  the  janitor,  aiul  asl<ed  for  an  explanation,  which  the  janitor 
was  unable  to  give  him.  Daniel  Quinn,  a  clerk  in  said  court,  testified 
that  at  the  time  of  the  day  of  the  allied  assault  the  couch  was  located 
behind  tiie  dedc,  and  was  thereby  screened  to  a  largt  extent  from  die 
view  of  any  one  going  into  the  room,  and  that  it  had  been  so  located 
for  a  very  long  period  of  time  theretofore.  The  people  produced  a 
witness,  Wilcox,  who  testified  that  he  was  in  company  with  the  defend* 
ant,  Veld,  while  the  complaint  against  Hi^ginbotham  was  undergoing 
examination,  and  that  Veld  admitted  to  hmi,  and  others  who  were  in 
his  company,  on  a  trolley  car,  that  the  location  of  the  furint  ire  Ijad 
been  changed  since  the  date  of  the  assault,  and  that  the  people  were 
going  to  useless  labor  in  attempting  to  have  photographs  of  tfie  interior 
of  the  room  in  question. 

Among  the  witnesses  called  b^  the  defense  was  a  clerk,  Hascnflug, 
who  Ifleewisehaid  testified  for  Higginbotham  on  the  examination  before 
Kempner;  but  even  he,  on  cross-examination,  admitted  that  on  the 
date  of  the  alleged  assault  the  couch  was  located  behind  the  desk,  just 
as  the  witnesses  for  the  people  had  testified.  The  defendant,  Vdd, 
took  the  stand  and  testitied  in  his  own  behalf.  The  manner  of  his  tes- 
timony shows  that  he  was  acutely  intdligent.  Towards  the  dose  of 
his  examination,  there  is  some  testimony  on  his  part  tending  to  show 
that  he  was  laboring  under  some  misunderstanding  as  to  the  date  of 
tlie  alleged  assault  when  he  had  been  examined  previously  before  Mag- 
istrate Kempner.  If  there  were  no  serious  errors  of  law  at  the  trial, 
dse  facts  should  welt  sustain  the  conviction.  This  brings  us  to  a  con- 
sideration of  the  alleged  erroneous  rulings  of  law  made  at  the  trial. 

[2]  Certain  photographs  were  ofTereti  by  the  people  for  the  pur- 
pose of  illustrating  the  location  of  the  furniture  in  the  room  as  testi- 
fied to  by  the  witne'=ses  for  the  people.  They  had  no  other  purpose 
than  to  make  a  picture  of  how  the  room  stood  in  relation  to  its  fur- 
niture, according  to  the  story  of  Mis.s  Hickey  and  the  other  witnesses 
for  the  people,  on  the  day  of  the  alleged  assault  They  were  not  proof 
of  any  actual  conditions  of  the  location  of  the  furniture  on  that  day, 
and  were  not  so  offered ;  for  conccdedly  they  were  not  taken  on  the 
day  of  the  alleged  assault.  Their  only  effect  was  to  visualize  the  tes- 
timony offered  by  the  prosecution  as  to  the  location  of  this  couch,  and 
which  is  practically  without  any  contradiction  save  that  of  Veld  him- 
self ;  for  even  the  testimony  of  the  defendant's  witness  Ilasenflug, 
who  was  a  frieml  of  HiL,'i;iiibotham  and  had  testified  in  his  behalf,  is 
in  complete  harmony  on  that  point  with  that  given  by  the  prosecution. 
I  can  see  no  merit  m  the  objections  to  the  use  of  the  photographs. 

[3]  It  is  also  urged  that  it  was  grave  error  to  read  in  the  evidence 
at  the  trial  of  this  case  the  information  which  had  been  sworn  to 
Miss  Hidcey,  and  which  formed  a  part  of  the  prdiminaiy  examina- 
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tion  in  the  charges  against  Higginbotham.  On  tliis  trial  Veld  was  rep- 
resented by  counsel  of  maturity  and  large  experience  in  the  criminal 
courts.  Turning  to  the  record  on  appeal,  we  find  that  the  prosecut- 
ing officer  offered  in  evidence  the  entire  record  of  the  preliminary  ex- 
amination— 

"not  for  tLe  purpose  of  indioiitiug  that  auy  of  tbe  chargos  tlicrein  are  true, 
but  for  tbe  purpose  of  sbowlng  thnt  such  a  proceeding  was  ponding  In  the 
City  Magistrate's  Court,  •  •  •  and  the  baeia  upon  wblcb  that  action 
proceeded  at  that  time  and  place." 

The  court  thereupon  asked: 
"Any  objection." 

The  record  shows  that  the  defendant's  counsel  answered  as  follows : 

"I  think,  if  your  bouor  pleusc.  that  we  are  verbally  going  into  it  aud  I 
bnve  no  ohjectlon." 

When  the  prosecuting  officer  read  the  information  in  question,  no 
objection  whatever  was  made  to  it  on  behalf  of  the  defendant,  Veld, 
nor  was  any  further  objection  made  thereafter  on  this  point. 

Jt  is  argued  by  the  appellant  that  it  was  error  for  the  people  to  read 
in  evidence,  on  the  cross-e.xamination  of  the  defendant's  witness  Has- 
cnflug,  extracts  from  his  testimony  as  a  witness  on  the  preliminary 
examination.  Referring  to  the  record,  we  find  the  circumstances  im- 
der  which  this  was  done.  Here,  again,  there  was  no  objection  what- 
ever made  by  defendant's  counsel  to  this  course  of  conduct,  and  the 
matter  so  read  in  evidence  is  not  printed  in  the  record  on  this  ap- 
])cal,  and  we  have  no  means  of  knowing  whether  it  was  in  any  way 
prejudicial  to  the  defendant,  or,  if  so,  whether  it  went  any  further  than 
to  contradict  the  evidence  of  Hasenflug,  given  on  his  direct  examina- 
tion; it  being  conceded  tliat  the  record  so  read  from  was  a  true  tran- 
script of  the  testimony  given  by  Hasenflug  in  tlie  preliminary  examina- 
tion against  Higginbotham.  Now,  it  is  true  that  we  may,  in  the  in- 
terests of  justice,  reverse  a  conviction  for  error  committed  by  the  trial 
court,  though  no  exception  was  taken  at  the  time.  Such  a  course  is 
atioptcd  sometimes  in  very  close  cases,  where  some  reasonable  doubt 
may  be  entertained  as  to  the  propriety  of  the  verdict.  It  would,  how- 
ever, be  intolerable  if  a  counsel  of  experience  and  ability  should  stand 
l»y  in  court  without  objecting  to  an  olTcr  of  evidence,  and  then,  after 
a  conviction  of  his  client,  should  assert  that  the  judgment  was  vitiated 
by  the  admission  of  said  evidence,  which,  if  technically  incompetent, 
\v,is  certainly  acquiesced  in  at  the  time  of  the  trial. 

We  are  now  brought  to  a  consideration  of  what  seem  to  be  the  more 
important  errors  made  at  the  trial,  which  occurred  on  the  cross-ex- 
;unination  of  the  defendant.  Veld.  The  record  shows  a  cross-examina- 
tion of  the  defendant  in  part  as  follows : 

"Q.  Do  you  l<now  a  man  named  Max  Raphael?  A.  Yea;  I  Icnow  the  name, 
lull  I  don't  know  the  first  name.  Q.  Did  you  erer  take  any  money  from  Max 
Raphael? 

•  I>cfc'ndant'8  Counsel:  1  object,  if  your  bonor  please. 
".\.  Not  for  myself. 

'  Defendaut'8  Counsel:  1  object  to  the  quetition,  aa  bis  character  1«  not  In 
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•  AKsistant  I>lstrlct  Attorney :  I  think  we  wiU  tef«  to  d««lf!r  tbftt  Viittloil 

wilii  tbe  forty-seventh  proposition  of  £aclld. 

"The  Court :  He  has  gone  on  tbe  staod,  and  taken  the  double  burden  at  not 
only  being  tbe  defendant,  bat  also  a  witoen.  I  orennle  your  objection. 

"Deftadanfa  Ooonaali  Bxceprtoni 

"Q.  Did  TOO  am  tain  any  motwy  firom  htm  for  aoiaebody  else?  A.  Yes. 
Q.  For  whom?  A.  For  Halperln  Broa.  Q.  Who  are  tbey?  A.  Knitting  mills 
peopla;  tlwy  batr*  a  knitting  mill.  Q.  Did  you  give  tlie  money  to  blm?  A. 
Yes.  sir:  I  Imto  tot  caealptB  fMU  blm.  Q.  How  mocb?  A.  I  ttaink  it  was 
$7.  Q.  WbCDl  A.  naC  was  some  time  ago.  This  boy  bad  been  in  their 
employ  and —  Q.  Do  you  remember  when  you  gare  tbe  moneyt  A.  Yes,  sir : 
•  day  or  two  after  tba  boy  brought  it  to  me  be  was  arrested —  Q.  Do  you 
iwneiDber  wbat  that  waat  A.  I  dont  remember  tbe  day.  I  Imnr  ttia  (Nigr 
was  arrested  ftar  stealing  some  ties,  and  the  complaining  wltaaaa  eama,  and 
of  comas  ^  Wko  antkotlMd  joa  to  take  any  money  from  blm  in  b^lf 
of  BolpaatoT  A.  Tbat^  pact  4tf  ny  duty  as  probatioDary  olBoer;  aaeing  how 
raatlf  tlon  <|.  DM  uvbody  authoriie  yoo  to  do  lil  A.  X  tiilDk  tko  milo> 
Crate  Mid—  Q.  Wbat  m^datnto— Hlgginbotkuif  A.  I  am  not  wmiMA 
inoitatrBte  wio  ttero  tint  007.  Q.  Did  Mr.  Balpeilii  ondioiiie  joa  to  cofleck 
aoy  uoiMy  for  UbY  A.  Teas  Mr.  Halperia^  brother  came.  Q.  Wlut  la  Ua 
mael  A.  I  don't  kaow  tte  flnt  name.  Q.  Did  yoo  turn  orar  to  bio  broOorf 
A.  Yoo:  «M  I  b«vo  roealpto  for  it.  Q.  Do  yoo  know  wbon  joa  Old  ttt  A. 
I  dnart  know  tiio  date  now.  Q.  Tbla  boy  waa  dlaebarfodt  A.  Too.  Q.  Do- 
you  know  Max  SMiiilioirtt  A.  Utx  Btoinberg:  yoo,  I  know  blm.  Q.  Yon 
took  some  monogr  ftoia  hteit  A.  No^  sir.  Q.  Didnt  yon  tako  96  fkom  Max 
fltelBbeig  wban  bo  waa  la  Baymond  atreot  Jallt  A.  Noy  air.  Q.  And  giro 
$2  of  tt  to  tiM  denUst?  A.  No.  sir.  Q.  Did  yon  fcoe»  It  aUt  A.  I  did  not 
gat  any  of  tbo  moBoy.  Q.  Ton  did  not  gat  any  of  tho  moaayt  A.  Mot  a 
panny  of  it  Bo  ooMplalned  about  lootbacb»  and  I  totd  tbo  waidon.  4), 
And  yon  vnt  and  got  a  dantlitl  A.  In  Oio  waiden'a  oflleo  I  tolapbonod  for 
a  dentlat.  Q.  And  a  dentist  caue^  and  yon  took  |0  from  SfcelnbarcT  A. 
1  be«  your  potdon;  Steinberg  gars  tbe  dantlat  IB.  Q.  Ihoao  ebacpo  woro 
prefNTsd  agalnat  yoot  a.  No,  sir;  Omm  won  no  ekugai  prefonod  againot 
me.  Q.  Weren't  yoo  ordered  to  koop  out  of  the  Jail  for  nlMMidnct  in  Jail 
down  h«(o  by  Clio  <HMnmlM toner  of  eorrectloDot  A.  No^  sir. 

"Doflmdant^  Goonad:  I  objoet  to  tboso  tbinga  ao  entirely  immaterial. 

"Tbe  Oonrt:  ObiceliOB  Oftrroled. 

"Q.  TUs  Steinberg  and  anotbsr  man  irim  baa  boon  sent  to  simbOF—  A. 
Steinberg  waa  indicted  for  arson.  Q.  Do  you  know  Charles  Ootmant  A. 
Tbat  to  tbe  man  loltexod  to;  bo  and  Btelaberg  tried  to  frame  up  somattdnf. 
Q;  And  tbo  «baiiO  agidnrt  you  waa  fklaot  A.  Exactly.  The  late  Oommla. 
aloner  Barry  OTonfrafiWi  mo.  and  told  mo  to  porfonn  my  duty  as  probationary 
oOlcer.  Q.  And  tbo  cbargea  agalnat  yon,  yon  aay.  were  talaot  A.  Too.  Q. 
Ton  bavo  an  opIataB  aboot  tbatf  A.  Oomimaalonor  Barry  told  mo  to  go  back 
to  B»  dniy,  and  be  Cbero  on  Saturday,  and  any  day  tbat  I  did  not  pertorm 
my  dnty  ao  proibnttonaiy  oOeer.** 

[4]  It  18  true  that  a  defendant  wfio  offers  himself  as  a  witness  in 

his  own  behalf  is  subject,  in  the  discretion  of  the  court,  to  cross-ex- 
amination as  to  any  specific  act  of  his  life  which  may  tend  to  show 
OMral  tur])itude  and  thug  affect  his  credibility  as  a  witness;  for,  as 

was  said  by  Finch,  J. : 

"A  party  who  seeks  to  testify  in  bis  oven  behalf  must  take  the  risk  If  tbero 
are  vuluerabie  joints  In  blo  bamaas."  Foopte  OK  toL  ▼.  Oyer  *  Tma^  Ooonty 

of  N.  Y.,  83  N.  V.  4(51. 

But  this  rule  is  subject  to  the  qualification  that  the  questions  must 
be  directed  to  acts  of  the  witness  himself,  and  not  those  of  other  per- 
sons which  amount  merely  to  arcu«ntions  or  chaises.  In  People  v. 
Crapo,  76  N.  Y.  288,  32  Am.  Rep.  302,  a  oonvictioii  w«g  leveraed  be- 


UO  VmW  YORK  mTPPLBKBIlT 


(Sup.  Ct. 


cause  the  defendant,  as  witness  on  his  own  behalf,  had  been^asked 
whether  he  had  not  been  arrested  on  a  charge  of  bigamy,  and  it  was 

said  by  tho  Chief  Juf'.L,'c,  in  writitig  for  the  Court  of  Appeals: 

'  Ttie  dlHcret  1(111  whlfli  courts  tiossess,  to  permit  questions  of  particular  acta 
to  ht>  f)ut  to  wltnossi^s  for  thn  purpose  of  iiupalrlng  credibility,  should  be  exer- 
ol.-;fMl  with  srent  caution,  when  an  accused  person  1b  a  wltnens  ou  Us  own 
trill!.  lie  cofs  upon  the  stand  iimior  n  cloud  ;  he  stands  Charged  with  a 
crlininal  oifi'iiHc.  not  only,  but  he  Is  viiidcr  the  strouRest  i>osslble  temptatloo 
to  ^vo  evidence  favorable  to  hlinsclf.  HIr  evidence  is  therefore  looked  upon 
with  suspicion  and  dlstrut't,  and  if  in  addition  to  this  be  may  be  sabjected 
to  a  cro-ss-exanilnation  iiixm  every  incident  of  his  lifiv  or  erery  charge  ot  rlce 
or  crime  which  may  have  been  luadc  against  hiiu,  and  wblcb  have  no  bearinc 
upon  Uie  charRe  for  which  he  Is  beins  tried,  he  may  be  bo  prejudiced  in  tbe 
miudti  of  tbe  Jury  as  frequently  to  induce  tbem  to  convict,  upon  aridaace 
wblcb  otbarwlaa  would  be  deemed  Inrotflrtant." 

[5,  B]  Whether  charges  had  been  inade  against  the  defendant  in 
relation  to  some  behavior  of  his  at  the  jail,  or  whether,  because  of  sup- 
posed misconduct,  he  was  told  to  keep  away  from  the  jail,  were  not 
proper  subjects  of  inquiry  on  this  trial.  It  is  urged,  however,  that,  as 
the  defendant  gave  answers  to  these  questions  which  were  favorable 
to  himself,  no  prejudice  resulted,  and  the  error  should  be  disregarded. 
Nolan  V.  Brooklyn  City  R.  R.  Co..  a?  N.  Y.  63.  68  (41  Am.  Rep.  345). 
But  the  record  uiows  that  the  prosecuting  officer  iminediately,  fay  fur- 
ther questions  alwve  set  forth,  insinuated  very  plainly  that  these  an- 
swers were  either  not  founded  on  fact,  or  were  open  to  suspicion. 
This  seems  a  plain  instance  of  "oivertrying  a  case,"  in  which  the  pros- 
ecuting officer  transcended  the  proper  bounds,  and  in  which  the  trial 
court  failed  to  exercise  a  proper  discretion.  The  tneanest  criminal  is 
entitled  to  be  tried  according  to  the  law.  ^'  'len  the  manner  of  trial 
violates  the  law,  then  a  conviction  is  reversed,  not  through  sympathy 
with  the  defendant,  but  because  the  only  way  in  which  the  law  can  M 
preserved  is  hy  enforcing  it  strictly  for  a  defendant  as  well  as  against 
him. 

The  judgment  of  conviction  of  the  County  Court  of  Kings  Cotntty 
should  be  reversed*  and  a  new  trial  ordered.  All  concur. 


(SupfeoM  Oowt.  Appellate  Diviafam,  Vtiat  Dtpartmeiit  January  10^  10I&) 

L  UonoBFat  €knm»iiROMi  (|  796*)— Xsnnms  ov  Btsiaia— Nbsuobrcb. 
vnun  the  eoBdItton  of  a  part  oi  a  street  nest  t»  ■  nllroad  ttack, 
from  whieb  tlie  asiAalt  waa  removed  fur  rq^vlac,  was  obvloas,  tbe  dty 
waa  not  reaaonably  bound  to  erect  a  twiiler  along  the  ride  of  tlM  ttaek 
to  prevent  driving  oa  tbat  part  of  tbe  street. 

[Ed.  Note. — ^For  other  cnseti,  see  Municipal  Ckirporatious,  Oeot  TMg.  | 
1655;  Dec.  Dig.  {  790.»] 

2.  MrxiciPAX  Coi;poi!.\Tio.Ns  (I  SfK?*) — Deihcts  in  SraErrs — Assumition  of 
Risk. 

The  driver  of  a  lire  engine  H.ssunied  the  risk  of  beln^  Jolted  off  of  bU 
H?at  by  driving  over  a  purt  of  a  street  from  which  the  asphalt  bad  been 
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reinovwl  for  repaving,  though  such  part  was  not  barricaded  from  the 
other  part 

(Ed.  Ko(«.— For  other  casoa,  Me  Moaidpol  Corporattoiis,  Cent  Dig.  ii 

vm,imi  Dec.  Die  I  Me.*] 

S.  Snmr  Hmjwain  Q  118*)  Jkumm  torn  Jmnmam  vm  Bxnro— Dmmn 

IMdeooe  tbat  tbe  tUj  had  ceatzacted  for  Om  iwfliig  of  a  part  ot  a 
Mtreet  over  whldi  ptelntlff  was  drtvtng  when  jotted  from  Ida  wagno,  and 
wlitdi  wae  adjaeent  to  tlie  tiaeka  of  daftondant  rallraad  egaipatuL  nodw 
a  contract  requlrliig  tbe  cootractor  to  repair  the  paTaoNBt  nr  U  |«an> 
nlitdi  bad  not  expired,  and  bad  rendered  a  bill  to  ttia  zaltroad  companr 
Ibr  tta  part  of  tbe  expense,  was  admiasible  as  ouutftnttBg  a  dahiiaa  to 
tbat  eonsNuv'B  UaUUty  for  plalatura  lajnriaa. 

(Ed.  Mote.— For  oHier  aaea,  see  Street  Ballroada,  Cent  Dig.  U  22»- 
23S;  Dec.  Dig.  5  113.*] 

Miller  and  Dowlins,  JJ.,  dlK'^i'tUing  In  part 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Jane  E.  W.  Maloney,  as  administratrix,  agfainst  the  City 
of  New  York  and  another.  From  a  judgment  for  plaintiff,  and  an 
order  denying  motions  for  a  new  trial,  defendants  appeal.  Reversed, 
and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  MILLER,  and  DOWLING,  JJ. 

Loyal  Leale,  of  New  York  City  (Terence  Farley,  of  New  York 
City,  on  the  brief),  for  appellant  City  of  New  Yorl£ 
Charles  E.  Chalmers,*  of  New  York  City,  for  appellant  Central  ^k, 

N.  &  E.  R.  R.  Co. 

John  F.  Mclntyre,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  The  decedent,  Joseph  Wb.ite,  was  a  mcmlicr  of 
the  fire  department  of  the  city  of  New  York,  and  assigned  to  duty 
as  driver  of  engine  No.  16,  which  was  housed  on  East  Twenty-Fifth 
Street,  between  Second  and  Third  avenues,  in  the  borough  of  Man- 
hattan, knd  in  response  to  an  alarm  of  fire  from  the  vidntty  of 
Eighteenth  street  and  First  avenue  at  3 :20  p.  m.  on  the  28th  day  of 
March,  1910,  he  was  driving  a  team  of  three  horses  attached  to  the 
engine  east  on  Twenty-Fifth  street  to  First  avenue  and  southerly  on 
First  avenue,  and  at  a  point  about  40  feet  north  of  Twenty  Tiiird 
street  he  was  thrown  from  tlie  engine  and  was  run  over  and  killed. 
This  action  was  brought  to  recover  the  damages  siutained  by  his 
sisters. 

The  defendant  railroad  company  owned  and  operated  a  dotible  street 

railway  track  in  First  avenue,  and  at  the  time  of  the  accident  the  vjiace 
between  the  outer  rails  of  the  tracks  was  paved  with  granite  blocks, 
and  that  part  of  the  pavement  conccdedly  was  in  n;  condition.  The 
street  had  formerly  been  paved  with  bluestone,  and  tiiereafter  asphalt 
pavement  had  been  laid  over  the  stone  between  the  outer  rails  of  the 
railway  tracks  and  the  curb  on  either  side  of  the  .street.  On  the  8th 
day  of  September,  1909,  the  city  had  duly  let  a  contract  to  the  defend- 
ants Rafferty  Bros.,  to  repave  the  street  with  granite  blodc  pavement 
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on  concrete  foundation  between  the  outer  rails  of  the  tracks  and  the 
curbs  from  the  southerly  line  of  Twentieth  street  to  Fifty-Ninth 
street,  with  certain  exceptions,  wliich  do  not  affect  the  questions  pre- 
sented for  decision.  The  contractors  were  required  to  complete  the 
work  within  150  consecutive  working  days  after  notice  to  commence 
as  provided  in  the  contract,  exclusive  of  bad  weather  and  of  delay 
caused  by  the  city.  They  duly  entered  upon  the  work  in  the  month 
the  contract  was  made,  and  pursuant  to  directions,  which  the  contract 
obligated  them  to  observe,  they  proceeded  to  repave  tlie  street  from 
Thirty-Fourth  street  northerly.  The  old  asphalt  pavement  had  been 
neglected,  and  in  places  it  was,  as  described  by  the  engineer  in  chartje 
of  the  work,  "full  of  holes  and  ruts" ;  and  with  a  view  to  making  it 
more  safe  for  public  travel  and  preparatory  to  repa'.  ing  it,  the  engineer 
ordered  the  contractors  to  remove  the  old  asphalt  pavement  and  its 
foundation  down  to  tiie  surface  of  the  old  bluestone  pavement,  be- 
tween Twenty-Third  and  Twenty-Fourth  streets  on  the  westerly  side 
of  the  street  from  the  curb  to  what  the  engineer  termed  the  "railroad 
area,"  meaning  thereby  within  from  two  to  three  feet  of  the  westerly 
rail  of  the  westerly  street  railway  track.  This  was  done  at  a  time 
variously  estimated  by  the  witnesses  as  from  two  to  si.K  weeks  before 
the  accident.  Public  travel  was  not  excluded  from  the  street,  either 
by  barricade,  notice,  or  otherwise;  but  public  travel  within  the  ex- 
terior rails  of  the  two  street  railway  tracks  was  perfectly  safe,  and 
the  asphalt  pavement  on  the  easterly  side  of  the  street  apparently  was 
in  a  reasonably  safe  condition  for  travel,  and  on  the  westerly  side  it 
was  plainly  to  be  seen,  and  evident  to  any  driver  of  a  vehicle,  that 
the  old  asphalt  pavement  had  been  removed,  leaving  the  surface  of 
the  street  on  that  side  six  inches  or  more  lower  than  the  correspond- 
ing parts  of  the  surface  on  the  easterly  side.  In  removing  the  old  as- 
phalt pavement,  the  strip  thereof  left  next  to  the  westerly  rail  was, 
as  already  indicated,  irregular  in  width,  varying  from  two  to  three 
feet;  and  its  surface  was  worn  and  uneven,  and  at  points  it  was 
wholly  worn  away.  This  was  its  condition  where  the  accident  hap- 
pened. 

Some  of  the  evidence  tends  to  show  that  there  was  a  depression 
nearly  nine  feet  in  length  along  the  westerly  side  of  the  westerly  rail 
where  the  asphalt  had  been  worn  off  down  to  the  bluestone  pavement, 
in  which  there  was  also  a  slight  depression,  and  that  the  wheel  of  a 
vehicle  going  southerly  coming  into  it  would  rise  again  gradually  onto 
a  strip  of  asphalt,  and  then  pass  into  another  similar,  but  shorter  and 
more  shallow,  depression.  The  decedent  had  driven  through  this 
block  to  a  fire  after  the  asphalt  pavement  had  been  so  removed  and 
shortly  before  the  accident,  and  several  times  within  a  few  months 
prior  to  the  accident.  It  may  fairly  be  presumed  that  he  knew  the 
condition  of  the  street.  He  might  have  driven  down  Second  avenue, 
and  that  route  would  have  been  the  same  length.  As  he  drove  down 
First  avenue,  another  vehicle  was  traveling  southerly  on  the  south- 
bound track  ahead  of  him,  and  it  did  not  afford  him  room  to  pass  with- 
•nil  turning,'  oiU  of  his  course.  He  turned  first  to  the  left  onto  the 
north-bound  track,  and  then  after  pas^ng  the  vehicle,  to  the  right 
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again,  and  in  so  doing  the  right  wheels  crossed  to  tiie  right  of  the 

westerly  rail,  and  as  he  strnightencd  his  course  down  the  avenue, 
the  off  horse  and  right  wheels  remained  westerly  of  the  westerly  rail. 
He  was  driving  at  a  speed  of  about  nine  miles  an  hour.  The  other 
firemen  attached  to  engine  No.  16  were  riding  on  the  rear  of  the  en- 
gine, and  could  not  sec  the  decedent,  who  was  seated  in  front.  The 
evidence  tends  to  show  t!.at  the  ripht  wheels  passed  into  one  or  both 
of  the  depressions  I  have  described,  and  that  the  jolt  or  jar  incident 
thereto  precipitated  the  decedent  to  the  street  on  tiie  right-hand  side, 
and  that  he  was  run  over  by  the  engine.  If  a  vehicle  passed  at  right 
angles  from  the  railway  tracks  westerly  at  the  point  where  the  larger 
of  these  depressions  was,  the  evidence  tends  to  show  that  there  would 
have  been  a  drop  of  from  eight  inches  to  a  foot  from  the  surface  of 
the  rail  to  the  lowest  point  in  the  depression ;  but  a  witness  for  the 
pinintitT,  who  was  a  fellow  fireman  with  tlie  decedent,  measured  it  and 
found  it  to  be  only  eight  inches.  The  wheels  of  the  engine  did  not 
pass  over  the  rail  and  into  the  depression.  At  the  time  of  the  accident 
the  course  of  the  engine  was  parallel  with  the  rails  of  the  track,  and 
the  depth  of  the  depression  as  the  wheels  thus  entered  it  was  some 
inches  Ics^  th.i-  ti  t  irpih  measured  from  the  surface  of  the  rail.  A 
wagon  had  broken  down  at  this  point  about  one  week  before  this  ac- 
cident. 

[1]  The  action  was  brought  against  the  city,  the  'itreet  railroad 
company,  and  the  contractors.  The  complaint  was  dismissed  as  to 
the  contractors,  and  a  verdict  was  rendered  against  the  other  two 
defendants.  The  evidence  was  sufficient  to  charge  both  appellants 
with  notice  of  the  condition  of  the  pavement.  The  city  was  proceed- 
ing with  due  diligence  to  have  the  street  repaved.  It  was  under  no 
•oUig^tion  to  repair  the  pavement  outside  the  railway  tracks,  where  it 
was  abotit  to  by  a  new  pavement.  The  real  question  in  the  case, 
>n  far  as  the  city  is  concerned,  is  whether  it  was  negligent  in  not 
cutting  off  travel  from  this  part  of  the  street  altogether.  Part  of  the 
street,  however,  was  perfectly  safe,  and  Aerefore  negligence  cannot 
be  i^rcdicated  against  its  leaving  the  street  easterly  of  the  westerly 
street  railroad  track  open  for  travel.  It  would  not  be  reasonabie  to 
re(]uirf  tin-  city  to  erect  a  b.n  ri;  r  along  the  westerly  side  of  the  rail- 
road track  to  prevent  driving  off  the  track  to  the  west  as  did  the  de- 
eedcnt  The  conditions  there  were  as  ohrioas  to  a  driver  under  ordi- 
nary circumstances  and  in  broad  daylight  as  if  notices  had  lieen  post 
cd.  I  deem  it  doubtful  whether  the  evidence  was  sufficient  to  present 
a  question  of  fact  with  respect  to  the  city's  negligence;  but,  if  so,  I 
think  the  verdict  is  against  the  weight  of  the  evidence  on  that  point. 

(2 J  I  would  not  attribute  negligence  to  the  decedent  in  driving  in 
the  manner  or  at  the  speed  shown  by  the  evidence ;  but  I  think  that 
in  so  doing  he  assumed  the  risk  of  being  jolted  off  tlie  engine.  It 
may  well  be  that  lie  rdied  on  a  safety  strap  which  was  designed  to 
prevent  drivers  bdng  thrown  from  their  seats.  Ordinarily  the  safety 
strap  remained  hooked  at  one  end,  and  the  driver,  on  taking  his  seat. 
]>assed  it  around  his  waist  and  hooked  it  at  the  Other  end.  The  rec- 
ord does  not  show  whether  this  strap  was  thus  secured.  It  merely 
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appears  that  such  a  strap,  apparently  unbroken,  was  found  near  the 
scene  of  the  accident. 

[3]  The  street  railroad  company  offered  in  evidence  the  contract 
made  August  30,  1897,  by  the  city  with  the  Warren-Scharf  Asphalt 
Paving  Company  for  paving  this  street,  between  tlic  curbs  and  the 
outer  rails  of  the  street  railway  tracks,  with  asphalt,  togctlier  with 
the  specifications  and  bond  to  keep  and  maintain  the  pavement  in 
proper  repair  for  a  period  of  15  years,  which  had  not  expired,  and  of- 
fered to  prove  that  the  city  had  rendered  a  bill  to  it  for  its  propor- 
tionate share  of  the  expense,  and  that  the  city  had  made  another  con- 
tract for  the  performance  of  work  which  the  asphalt  contractor  failed 
to  jterfomi.  This  evidence  was  excluded,  on  the  ground  that  it  had 
not  been  jileaded.  Counsel  for  plaintiff,  after  interposing  this  objec- 
tion, withdrew  it,  and  consented  that  the  answer  might  be  amended 
without  terms,  and  offered  to  discontinue  the  action  as  against  the 
railroad;  but  the  court,  on  objection  taken  by  other  defendants,  al- 
lowed neither  the  amendment  nor  discontinuance.  The  learned  coun- 
sel for  the  railroad  company  contends,  upon  the  authority  of  Rocmcr 
V.  Striker,  142  N.  Y.  134,  36  N.  E.  808,  that  under  its  denial  of  neg- 
ligence, and  of  duty  to  keep  the  pavement  in  repair,  this  evidence  was 
admissible;  but  it  is  contended  on  behalf  of  plaintiff,  on  the  Au- 
thority of  Donohue  v.  Syracuse  &  East  Side  Ry.  Co.,  11  App.  Div. 
525,  42  N.  Y.  Supp.  808,  that  it  was  necessary  for  the  railroad  com- 
pany to  plead  that  the  city  had,  in  effect,  by  the  contract  lawfully  as- 
sumed the  railroad  company's  duty  under  the  statute  (section  98,  Rail- 
road Law  [Laws  1890,  c.  565],  and  chapter  475,  Laws  of  1895),  and 
that  the  railroad,  having  been  lawfully  precluded  from  keeping  this 
part  of  tlie  street  in  repair,  and  having  become  liable  to  the  city  for 
reimbursement,  if  it  had  not  in  fact  already  paid  the  bill,  could  not  be 
held  liable  therefor. 

I  am  of  opinion  that  the  court  erred  in  denying  the  motion  to  amend 
the  answer  and  in  excluding  the  evidence,  which  might  have  consti- 
tuted a  complete  defense.  See  Binninger  v.  City  of  New  York  & 
Brooklyn  Heights  Ry.  Co.,  177  N.  Y.  199,  69  N.  E.  390. 

It  follows  that  the  judgment  and  order  should  be  reversed  on  both 
appeals,  and  a  new  trial  granted,  with  costs  to  appellants  to  abide  the 
event. 

LVGRAHAM.  P.  J.,  and  McLAUGIILIN,  J.,  concur. 

MILLER  and  DOWLING,  JJ.  We  concur  in  the  opinion  of  Mr. 
Justice  LAUGHLIN  as  to  the  defendant  railroad  company;  but  dis- 
sent, and  vote  to  affimi  the  judgment  against  the  city. 
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Ui'STEIN  V.  PBOVIDENT  LOAN  SOCIETY  OP  NEW  YOIUv. 

(Sapreme  Cooit,  Appellate  XXvtaltm,  Saomd  Department  Jannaiy  24, 1918.) 

1.  Mastei:  am>  SlkvanT  (1  107*)^llJQm  TO  SUVAHT— AmxiKCn  AIID 

Pi,A(  K8  K)K  WouK — "Plant." 

l  iukT  Crtiisol.  Laws  1909,  c.  .11  (Ja\s\s  1000,  i\  nr,i  200^204.  as  ainendod 
by  Ijtwvs  1010,  c.  .152,  providing  that,  when  lu  rsoiiiii  Injury  Is  caused  to 
an  eniiiloyC,  who  Is  hlni-ielf  in  the  exercise  of  duo  rnri',  any  defect  In 
tbe  ways,  works,  machinery,  or  "plant"  of  the  employer,  tlie  eniployf 
sball  bore  the  same  right  of  compensation  or  remedy  as  if  be  bad  not 
been  employed,  the  word  "plnnt"  includes  anything  (as  distinguished  from 
persons)  animate  or  inanimate,  whether  fixed  or  movable,  tbat  is  reg- 
nlarlj'  used  in  tbe  coudnct  of  tbe  botdnen  of  an  emiiloycr,  and  tbat  Is 
neitb«r  ways,  works,  nor  BMCbinery,  and  witboat  whlob.  or  nowetblug 
of  a  idnillar  character,  the  boalness  could  not  be  carried  on  In  tbe  usual 
and  ordinary  manner. 

[Ed.  Note. — For  other  cases,  see  Mnster  and  Servant,  Cent.  Dig.  f{ 
im-  2iy2.  212,  254,  25."> ;  Deo.  Dig.  i  107.» 

For  other  dellnttloiis,  see  Words  and  Phrases,  vol.  6,  pp.  5400,  5401; 
vol.  8,  p.  Y755.1 

2.  Statutes  (i  215*) — ConnaucnoH — Qiitcbai.  Rules— Statotes  in  Pabi 

Materia. 

In  detennlnini;  the  meaning  of  a  word  used  in  a  statute,  the  court  Is 
warranted  In  considering  the  scope  and  purpose  of  the  act,  its  history, 
other  statutes  in  pari  niateila,  anid  Judicial  construction  of  similar  stat- 
utes In  other  jarisdictiODa. 

[Ed.  N<Mer-ror  otUcr  eum,  M*  Statntoi,  Oant  Die.  i  281;  Dec.  Diff. 

&  Statutes  (t  8811*)— OOMiauumHi— arAnro  Aoorav  ibom  Oibb  Jtnii' 

DicnoKs. 

When  the  Legitlatim  «iMto  •  iW«to  wbldi  k  m  tmaiolnt  of  u  Bnc> 
llsb  act  tbat  has  nettnA  a  kwim  aad  mtmA  eaattnwilonto  fbe  coarts 
of  that  oountry,  tuA  CMHtraetton  Is  dMOMd  to  b*  wttbln  a*  Intent  ot 
the  lawmaking  pomb 

[Ed.  Note<— n>r  odMT  euai^  see  StatBtai,  Oant  Dlf.  i  aOT;  D^e.  Die. 

I  220.*] 

4.  Uaster  and  Servant  ({  107*)— I.N.JuniER  to  BKMWAm—AtrUAKima  ATO 

Places  fob  Work — Statttokt  rnovisioN. 

A  ladder  furnished  to  un  cini^liiyf'  lor  the  purpose  of  reaching  elc<:trl<- 
light'  globes,  which  lie  was  riMHilred  to  clean,  constituted  a  part  of  the 
employer's  plant,  within  Consul.  Laws  1000,  c.  31  (I^ws  ItXJO,  c.  30)  |f 
200-204.  as  amended  by  I^ws  1910,  c.  382,  defining  the  liability  of  an 
enipioy«r  for  Ivfofkn  tgam  ^^fMta  In  tli*  way^  irort%  niadliliieiy,  or 

plant. 

[Ed.  Note.— For  other  cases,  see  Master  tad  Somuit  Cent  Dig.  M  ISO- 
202,  212,  254,  2&5;  Dec  Dig.  i  10T.«] 

Bb  H*gm  AND  flnTAirr  (|  10T*>— Iitjuubs  to  8nfMlt—ArwuMaas»—*^- 
nor.*' 

Tbrnta  laddiv  fDmlabed  to  an  mployC  to  be  used  on  a  tiled  floor,  wbich 
was  sUppcfy  at  times,  bad  nothing  to  fasten  it  or  prevent  it  from  "HiwiIimp, 
was  a  "defect,"  within  Consol.  Laws,  c  31  (Uws  1900.  c.  H  S0(^ 
2IM,  as  amended  by  I<aws  1910.  c  382,  defining  tbe  liablUtr  of  aa  em- 
Vloiyer  for  Injoilas  to  ao  enoloiyt  fkom  say  defect  In  Iba  iriaat 

(Bd.  Notft— Ite  oOer  easee.  see  uaatar  and  Serfanc,  Gtat  Oto.  H 
199-808.  SIS,  SS4.  886;  Deft  Dig.  |  107.* 

For  other  definltinns,  sec  Words  and  PhraOM^  TOL  2,  p{9,  1861—1888.) 
Woodward  and  lilr&chberg,  J.L,  disiienting. 

MS  SiS  SSBS  topic  a  I  miKBSB  In  Dm.  a  Am.  Digs,  1W7  to  tetc.  a  lUp'r  ladesM 
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Appeal  from  Trial  Term,  Kings  County. 

Action  by  Samuel  Lipstein  against  the  Provident  Loan  Society  of 
New  York.  From  a  judgment  dismissing  the  complaint,  and  an  or- 
der denying  a  new  trial,  plaintiff  appeals.    Reversed,  and  new  trial 


Argued  before  TENKS,  P.  J.,  and  HIRSCHBERG,  BURR.  CARR, 
and  WOODW^ARD,  JJ. 

Sydney  W.  Stem,  of  New  York  City,  for  appellant. 
Henry  L.  dc  Forest,  of  New  York  City,  for  respondent 

BURR,  J.  This  action  is  brought  under  the  provisions  of  the  La- 
bor Law  relating  to  the  liability  of  employers  carrying  on  business  lor 
injuries  sustained  by  persons  in  their  emplov.  Consolidated  Laws,  c. 
31  (Laws  of  1909.  c.  36),  §§  200 -ZOA,  as  amended  by  Laws  of  1910, 
c.  352.   This  act  provides  that : 

"Wheo  personal  Injury  is  caused  to  ati  employe  who  Is  htiuself  In  the  exer- 
cise of  due  care  and  diligeiK-e  at  the  thiie:  (1)  By  rensou  of  any  defect  in 
the  condition  of  the  ways,  worljs.  maohini«ry,  or  plant,  conncctod  with  or 
used  in  the  business  of  tlif  employer  wbieh  arose  from  or  had  not  been  dis- 
covered or  remedied  owing  to  the  negligent  of  the  employer,  •  •  •  (ho 
employt  •  •  •  shall  have  the  same  right  of  conijieusntion  and  reraedlen 
agiiinst  the  employer  as  if  the  employ*^  liad  not  deen  un  employ^  of  uor  lu 
the  service  of  the  employer  nor  cngJiged  in  Ills  work," 

(1]  The  decision  of  this  case  requires  us  to  construe  the  meaning 
of  the  word  "plant"  therein  contained.  In  its  primary  meaning,  this 
word  relates  to  growth  of  a  vegetable  character,  and  there  is  involved 
in  it  tlie  idea,  not  only  of  attach.ment  to  the  soil,  but  some  degree  of 
I)ermancncy,  When  used  in  connection  with  a  manufacturing,  mer- 
cantile, or  industrial  establishment,  it  has  a  wider  significance.  It  has 
been  defined  to  be: 

•■rixturex,  machinery,  tools,  apparatus,  appliances,  etc.,  nccc's.'*nry  to  carry 
on  any  trade  or  mechanical  business,  or  any  mechanical  oficratioD  or  pro- 
cess."   Century  Dictionary,  title  'Tlant." 

"The  whole  machinery  and  apparatus  employed  in  carrying  on  a  trade  or 
mechanical  business."    W'ei;ster's  Dictionary.  Id. 

".V  sot  of  machines,  tools,  etc.,  necessary  to  conduct  a  mechanical  business." 
.Standard  Dictionary,  Id. 

A  still  wider  signification,  determined  by  the  conte.xt  in  the  con- 
tract in  which  it  was  employed,  may  be  found  in  Rooney  v.  Thomson 
(Sup.)  S4  N.  Y.  Supp.  263,  where  "plant"  was  held  to  mean  "discov- 
eries" in  connection  with  the  electrical  treatment  of  disease  and  ap- 
pliances adapted  to  the  use  thereof. 

[2]  In  determining  its  present  meaning,  we  are  warranted  in  con- 
sidering the  scope  and  purpose  of  the  act,  its  history,  other  statutes 
in  pari  materia,  and  judicial  construction  of  similar  statutes  in  other 
jurisdictions.  Endlich  on  Interpretation  of  Statutes,  §§  58.  59,  365- 
371,  (_)ne  purpose  of  the  statute  in  question  is  to  secure  greater  safe- 
ty to  employes — first,  affinnatively,  by  imposing  additional  obligations 
upon  employers;  and,  second,  negatively,  by  withdrawing  from  their 
protection  certain  previously  c-xisting  defenses.  I.aws  of  1902,  c.  600, 
entitled  "An  act  to  extend  and  regulate  the  liability  of  employers  to 
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make  compensation  for  personal  injuries  suffered  by  employes" ; 
Relleparde  v.  Union  Bag  &  Paper  Co.,  90  App.  Div.  577,  86  N.  Y. 
Supp.  72.  affirmed  181  N.  Y.  519.  73  N.  E.  1119;  GmaeWe  r.  Rosen- 
berg, 178  N.  Y.  147,  70  N.  E.  411 ;  Griffiths  v.  Dtidley,  Law  Reports, 
9  Queen's  Rench  Division,  387 ;  Ryalls  v.  Mechanics'  Mills,  ISO  Mass. 
190.  22  N.  E.  766,  5  L.  R.  A.  667;  Quigtef  v,  Lehigh  Valley  R.  R. 
Co..  80  N.  J.  Law.  4S6,  79  Atl.  458. 

[3]  Our  statute  in  its  present  form  closely  follows  tiie  language  of 
the  English  act  respecting  employers'  liability.  St.  43  and  44  Vict.  c. 
42,  September  7,  1880.  When  the  L^slature  of  tUs  state  enacts  a 
stahite  which  is  a  transcript  of  an  Ei^sh  act  that  has  received  a 
known  and  settled  construction  by  the  courts  of  that  countn,-,  such 
construction  may  be  fairly  deemed  to  be  within  the  niiiui  and  intent  of 
the  lawmaking  power.  Endlich  on  Interpretation  of  Statutes,  §  371 ; 
Ryalls  V.  Mechanics'  Mills,  supra.  In  the  Ryalls  Case  Justice  Holmes, 
referring  to  the  decisions  construing  the  Englisli  act,  said : 

•Tlii.s  w.Ts  (he  atiite  of  coniinent  upon  and  coustrucllon  of  tlic  Enslisli  stat- 
uU'  when  tlit*  MaMsachusettS  act  was  passeil,  copying  It.s  words  very  closely. 

caiiriiit  di>;il  with  the  latter  Quite  on  the  same  fonflnj;  jis  if  thi>  Ix-^'lsln- 
tnre  had  fr:iuiod  it  in  tbelr  owD  laiigiiase.  Used  for  tt»e  first  time.  We  uiuxt 
:iss>.uuo  thnt  they  were  ooDteot  wltb  tlie  expooBdea  BwanlDg  4tf  (tia  %ords 

which  thoy  adopted." 

But  although  in  its  present  form  the  words  employed  to  describe  the 
subject-natter  of  ''defects"  follows  the  language  of  the  English  act, 
such  was  not  the  case  when  our  statute  was  first  adopted.  Laws  of 
1902,  c.  600.   The  defects  therein  referred  to  were  those  occurring 

ill  "the  ways,  works  or  machinery."  The  word  "plant"  at  that  time 
appearing  in  the  £neUsh  act  was  omitted,  and,  we  must  presume,  in- 
tentkmalfy.  When,  however,  that  word  was  added  to  oor  statute  by 

the  amendment  of  1910  (supra),  doubtless  the  Legislature  intended  to 
enlarge  its  scope.  Decisions  of  our  own  state  construing  the  former 
provisions  thereof  must  now  be  read  in  the  light  of  that  intention.  At 
the  same  time  we  should  consider  also  the  provisions  of  other  statutes 
of  this  state  in  pari  materia,  and  particularly  the  statute  relating  to 
the  liability  of  railroad  corporations  to  their  employes.  By  the  latt.  r 
act,  first  adopted  in  1906  (Laws  of  1906,  c.  657)  and  re-enacted  in 
1910  (Consolidated  Laws,  c.  49  [Laws  of  1910,  c.  481],  §  64),  the 
"defects"  referred  to  are  those  existing  in  the  condition  of  the — 

"ways,  works,  machinery,  planta,  tools  or  implemcnU,  or  of  any  car,  train, 
locomotlTe  or  atttdunent  ttaerato.* 

If  the  addition  of  the  word  "plant"  to  tlie  Lal>or  I^w  by  an  amend- 
ment which  went  into  effect  September  1,  1910,  was  to  enlarge  the 
scope  of  the  former  act,  the  omission  of  the  words  "tools  or  imple- 
ments," which  had  been  a  part  of  the  Railroad  Law  for  a  period  of 
four  years,  and  which  was  re-enacted  by  a  statute  to  take  ciiect  June 
]4.  1910,  may  be  taken  as  some  indication  of  an  intent  to  make  the 
Labor  Law  somewhat  less  comprehensive  than  the  Railroad  Law. 

Seddng,  now,  for  such  light  as  may  come  from  jadicial  construction 
of  similar  statutes  in  other  jurisdictions,  we  naturally  turn  to  sonic  of 
those  cases  relating  to  the  English  act,  which  may  be  teruied  the  par- 
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cnt  statute.  In  Cripps  v.  Judge,  Law  Reports,  13  Queen's  Bench  Di- 
vision, 583,  in  1884,  the  Court  of  Appeal  held  that  a  ladder  used  by 
a  firm  of  builders  in  connection  with  the  construction  of  a  house,  was 
part  of  its  plant.  In  1886,  in  Weblin  v.  Ballard,  Law  Reports,  17 
Queen's  Bench  Division,  122,  the  Divisional  Court  of  the  Queen's 
Bench,  on  appeal  from  the  Brentford  County  Court,  held  to  the  same 
effect.  In  the  succeeding  year,  in  Yarmouth  v.  France,  Law  Reports, 
19  Queen's  Bench  Division,  647,  Lord  Esher,  Master  of  the  Rolls, 
speaking  for  a  majority  of  the  court,  not  only  held  that  a  horse  con- 
stituted a  part  of  the  plant  of  defendants,  who  were  wharfingers  and 
warehousemen,  and  who  used  horses  and  trolleys  to  transport  goods 
from  their  warehouse  to  the  consignees  thereof,  but  also  gave  this 
general  definition  of  the  word : 

"The  materials  or  instruments  wblcb  the  employer  most  use  for  ttie  pur- 
pose of  carrying  on  his  business,  and  witbont  wblcb  be  could  not  carr^  It  oo 
at  all." 

In  the  same  case.  Lord  Lindley  said : 

"There  Is  no  deflultion  of  plant  in  the  act;  but.  In  Its  ordinary  sense,  It 
Includes  whatever  apparatus  In  used  by  a  business  man  for  carrying  on  his 
business — not  bis  stock  in  trade,  wbloh  be  buys  or  makes  for  sale,  but  all 
goods  and  chattels,  fixed  or  movable,  live  or  dead,  which  he  keeps  for  perma- 
nent employment  In  bis  business." 

Although  there  was  a  dissent  in  that  case,  it  did  not  involve  the 
construction  of  the  word  "plant."  In  1898,  in  Carter  v.  Clarke,  14 
Times  Law  Reports,  172,  Mr.  Justice  Day  of  the  Queen's  Bench  Di- 
vision, on  appeal  from  the  Lewes  County  Court,  held  that  a  vessel 
used  by  defendants  to  transport  coal  from  Cardiff  to  Newhaven,  they 
being  under  a  contract  to  supply  coal  to  the  London,  Brighton  &  South 
Coast  Railway  Company,  was  part  of  its  plant. 

If  we  turn  now  to  similar  statutes  in  sister  states,  and  the  judicial 
construction  thereof,  we  consider  first  the  language  of  the  Alabama 
statute,  which  conforms  to  ours  in  the  use  of  the  words  "ways,  works, 
machinery  or  plant."  Code  Ala.  1896,  §  1749;  Code  Ala.  1907,  § 
3910.  In  Georgia  Pacific  Ry.  Co.  v.  Brooks,  84  Ala.  138,  4  South.  289, 
it  was  held  that  a  hammer  used  to  spike  a  rail  to  a  cross-tie  was  not 
"machinery"  within  the  meaning  of  the  statute.  The  court  seems  not 
to  have  considered  whether  it  may  not  have  constituted  a  part  of  the 
plant,  stating  in  substance  that  it  was  conceded  that  it  was  not  part  of 
the  ways,  works,  or  plant.  This  is  a  concession  which  ma^  not  have  been 
wisely  made  so  far  as  the  latter  term  is  concerned.  In  Birmingham 
Furnace  &  Mfg.  Co.  v.  Gross,  97  Ala.  220,  12  South.  36,  it  was  held 
that  furnishing  a  ladder  to  be  temporarily  used  for  the  purpose  of  mak- 
ing a  repair  to  the  lever  arm  of  a  damper  near  the  top  of  the  tall  chim- 
ney of  a  blast  furnace,  instead  of  constructing  a  platform  upon  which 
to  stand  for  that  purpose,  did  not  constitute  a  defect  in  the  ways, 
works,  machinery,  or  plant  of  defendant.  In  Clements  v.  Ala.  Great 
So.  R.  R.  Co.,  127  Ala.  166.  28  South.  643,  defendant  was  held  not  to 
be  liable  for  furnishing  a  steel  bar  to  be  used  in  prizing  up  a  rail  upon 
its  track,  and  which  was  alleged  to  be  defective,  because  dull  and  blunt 
at  the  end,  instead  of  being  sharp.   But  the  question  whether  this  con- 


Siip>  Ct)       utvma    mmsmn  lout  aocmr 


803 


atituted  a  part  of  defendant's  plant,  or  whether  its  condition  constitut- 
ed a  defect  therein,  seems  not  to  have  been  considered  in  the  opinion, 
whidi  went  vpon  the  ground  that  such  bar  was  not  "machinery  in  the 
meaning  of  the  statute."  The  soundness  of  some  of  these  decisions  * 
seems  to  have  been  questioned  in  Sloss-Sheffield  Steel  &  Iron  Co.  v. 
Mobkjr,  139  Ala.  36  South.  181,  and  the  suggestion  is  there  made 
that: 

"There  may  be  a  distinction  between  tools  and  appHnnces  hsmI  In  the  re- 
pair of  the  wn.vR.  work<!.  or  mAChiHery,  and  tbe  tool^,  iinpletiiPiitx.  and  aniU* 
ances  used  In  the  regular  prosecution  of  the  business  of  the  employer." 

Finally,  in  Going  v.  Ala.  Steel  ft  Wire  Co.,  141  Ala.  537,  37  South. 
784.  it  w.'is  held  that  a  flat  stick  regularly  used  to  prevent  the  "shifting 
of  a  belt  from  a  loose  to  a  Axed  pulley  on  the  shaft  was  part  of  defend- 
ant's ]dant,  and  that  a  failure  to  have  the  same  properly  notched,  so 
that  it  would  not  slip  out  of  jjlacc,  was  a  defect  therein. 

The  New  Jersey  act  (Public  Laws  1909,  c.  83)  employs  the  words 
"place,  ways,  works,  machinery  or  plant" ;  but  we  have  been  unable  to 
find  any  decision  oi  the  highest  court  of  that  state  construing  the  word 
"plant.* 

The  Pennsylvania  act  of  June  10,  1907  (P.  L.  523),  makes  use  of  the 
words  "works,  plant  and  machinery."  In  Toward  v.  Meadow  Lands 
Coal  Co.,  229  Pa.  553,  79  Ad.  129,  plaintiff's  intestate  was  killed  by 
beintj  thrown  from  a  car  in  a  mine  because  a  mule  had  strayed  upon 
the  track  and  came  in  collision  therewith.  In  that  case  it  was  held  thai 
failure  to  equip  a  mule  hole  in  a  mine  with  a  hitching  post  to  which  a 
mule  mkht  be  tied,  or  with  some  bar  or  gate  by  which  he  could  be 
kept  ii^thin  it,  was  a  "defect,"  within  the  meaning  of  the  words  used 
in  the  statute,  for  which  defendant  wa=;  liable 

We  have  not  considered  the  decisions  under  the  Massachusetts  act 
(Rev.  Laws,  c.  106,  §  71),  nor  of  the  Colorado  act  (Revised  Statutes 
of  Colorado  1908,  p.  596),  for  the  rea.son  that  the  words  employed  are 
"ways,  works  or  machinery,"  and  the  word  "plant"  is  omitted  there- 
from. We  have  not  considered  the  provisions  of  the  Imliana  act  (3 
Bums'  Annotated  Statutes  [1908]  §  8017),  for  the  reason  that  it  adds 
to  the  words  "ways,  works,  machmery  or  plant"  the  words  "tools." 

Applying,  therefore,  the  various  tests  above  siigpcstcd,  we  conclude 
that  anything  (as  distinguished  from  persons),  animate  or  inanimate, 
and  whether  fixed  or  movable,  that  is  regularly  used  in  the  conduct  of 
the  business  oi  an  trngAo^er,  and  that  is  neither  wa^  works,  nor  ma- 
chinery, and  whhottt  which,  or  something  of  a  stmtfar  character,  such 
business  could  not  be  carried  on  in  the  usual  and  ordinary  manner, 
may  be  deemed  to  be  a  portion  of  the  plant  connected  with  such  busi- 
ness. Whether  under  the  Railroad  Law  above  referred  to  the  use  of 
the  words  "tools  and  appliances"  may  be  held  to  include  a  tool  tempo- 
rarily used  in  connection  with  an  emergency  arising  in  the  conduct  of 
the  business,  we  need  not  now  determine.  We  think  it  would  be  ex- 
tending the. word  "plant,"  as  used  in  the  Labor  Law,  bevoud  the  fair 
meaning  thereof  to  mdude  therein  an  appliance  thus  used. 

[4]  In  the  case  at  bar  the  comjilaint  was  dismissed  upon  the  open* 
ing  of  plaintifi's  counsel,  which  is  made  a  part  of  the  record  upon  ap- 
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peal.  If  plaintiff's  evidence  sustained  the  statements  therein  con- 
t.iined,  the  jury  niig^ht  have  found  the  following  as  facts:  Defendant 
\va^  engaged  in  carrying  on  the  business  of  a  pawnbroker  in  a  large 
building  at  the  corner  of  Rockaway  and  Pitkin  avenues  in  the  bor- 
ough of  Brooklyn.  The  ceiling  of  the  principal  room  where  defendant 
received  its  customers  was  about  30  feet  above  the  floor.  Suspended 
from  the  ceiling  were  about  12  lighting  fixtures,  consisting  of  electric 
bulbs  inclosed  in  globes.  These  globes  were  about  12  feet  from  the 
floor.  Plaintiff  was  employed  by  defendant  as  a  caretaker  or  porter, 
and  it  was  part  of  his  duty  at  regular  intervals  to  clean  these  lighting 
fixtures  and  the  globes  thereof,  and  certain  other  wire  fixtures  about 
the  same  distance  above  the  floor.  The  floor  of  this  room  was  cov- 
ered with  tiling  and  was  at  times  slipperj'.  To  enable  plaintiff  to  reach 
these  fixtures,  defendant  furnished  him  with  one-half  of  an  extension 
lacMcr  (the  whole  of  which  was  about  25  feet  in  length),  and  instructed 
him  to  use  this  when  engaged  in  the  discharge  of  his  duties.  There 
was  nothing  at  either  end  of  the  ladder  to  fasten  the  same  or  to  pre- 
vent it  from  slipping.  On  several  previous  occasions  the  foot  of  the 
ladder  had  slipped  upon  the  smooth  tiled  floor  while  plaintiff  was  using 
it.  He  had  informed  defendant's  general  manager  of  these  occur- 
rences, and  complained  to  him  of  the  danger  of  the  use  of  such  ladder, 
and  asked  to  be  furnished  with  a  step  ladder.  On  some  of  these  oc- 
l  iisions  the  manager  replied  that  he  "would  sec  about  it,"  and  on  one 
uct  a-ion  plaintiff  was  told  that  he,  the  manager,  would  "see  that  he  got 
iiiiotlier  ladder."  On  December  24,  1910,  plaintiff  placed  the  ladder  in 
a  careful  manner  against  the  wall  for  the  purpose  of  cleaning  one  of 
the  fixtures  in  the  maimer  in  which  he  had  been  theretofore  instructed. 
When  he  was  about  halfway  up  the  ladder,  without  fault  on  his  part, 
it  slipped  and  he  was  thrown  down  and  injured.  We  think  this  lad- 
der was  part  of  the  plant  used  and  employed  in  defendant's  business. 
Keeping  its  premises  in  a  clean  condition,  so  as  to  attract  its  customers, 
nncj  its  lighting  apparatus  efficient  for  the  use  of  its  employes,  might  be 
found  to  be  essential  to  the  conduct  thereof. 

(51  There  was  also  a  defect  in  the  plant  within  the  meaning  of  the 
act  under  consideration.  That  the  ladder  did  not  break — that  it  was 
sound — viewed  as  an  implement  apart  from  the  manner  of  its  use,  is 
not  conclusive  upon  this  question.  In  Heske  v.  Samuelson,  Law  Re- 
ports, 12  Queen's  Bench  Division,  30,  Lord  Chief  Justice  Coleridge 
said : 

•"J'lic  qnestlon  Is  whether  the  fart  that  the  machine  was  unfit  for  the  pur- 
fiosi'  for  whicli  It  was  applied,  constitutes  a  'defect  In  Its  condition"  within 
St.  A.l  &  44  Vict-  c.  42.  The  aueslton  must  really  answer  Itself.  If  it  was 
not  111  a  proper  eondltlon  for  the  purt>oHe  for  which  it  was  applied,  there  was 
a  dofeet  in  its  condition  within  the  uienning  of  the  act." 

And  in  the  same  case  Sir  James  Fitzjames  Stephen  said : 

"Cuald  it  t>e  said  that,  if  a  windlass  fit  only  for  raising  a  hucket  Is  used 
to  draw  up  a  uuniber  of  men,  there  is  no  dofcct  in  th(^  coudltloi'i  of  the  uiti- 
•  liliKTy.  Tlie  condition  of  the  nnu-liine  must  be  a  coudttlon  with  rclatiou  to 
ilu>  i  uri>os«  for  wliich  It  Is  applied." 

See,  also,  Wcblin  v,  Ballard,  supra. 
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The  judgment  and  oifier  appealed  from  must  be  reversed,  and  a  new 
trial  granted;  costs  to  abide  the  event. 

JBNKS.  P.  and  CARR,  J.,  concur.  HIRSCHBBRa  J.>  dis- 
sents. 

WOODWARD,  J.  I  dissent.  While  I  agree  with  the  views  of  Mr. 
Justice  BURR  as  to  what  constitutes  the  plant,  I  do  not  wish  to  vote 
that  there  is  a  liability  on  the  part  of  a  ma.st.cr  for  every  defect,  real  or 
fanciful,  which  may  be  suggested  after  the  accident  has  happened ;  and 
in  this  case,  if  there  was  no  defect  in  the  ladder  as  designed,  if  it  was 
a  perfect  ladder  of  its  kind,  because  it  slipped  on  a  slippers  tile  floor 
does  not  necessarily  render  the  defendant  liable,  or  present  a  (question 
of  fact  for  the  jury. 


McKEJON  T.  PROCTOR  &  GAMBLE  MFG.  CO. 

(Supreme  Court,  Appellate  Division,  Se.  ond  Department.    January  24,  1913.) 

1.  JiASrEit  .\ND  Servant  (S  107*)  —  Injuuies  to  Sluvant  —  Api'liames  — 

"Plan  i  ." 

Cliiilii  tonga,  which  broke,  causing  an  Injury  to  a  servant,  are  a  part  of 
the  eiuployer'8  "plant" 

[Ed.  >'ote. — For  other  cases,  sw'  Master  and  Servant,  Cent.  DIr.  IS  190- 
202,  212,  254,  255;  Dec.  Dig.  f  107.» 

War  othar  definitions,  tee  Words  and  Pbrasest  voL  6,  pp.  5400,  5401 : 

vol.  s,  p.  rres.1 

2.  Masteb  akd  SnvAHT  9  27S*y— iMtnnas  to  SaavAiiT-^BPScn  »  Aphj- 

AKCBS— STATnrOBT  FiiovjaioRs. 

Under  LidMr  Law  ([«wb  190O.  a  86  (OonsoL  lam  ISQO.  c.  SU).  I  20a 
as  aawndiid  bf  Laws  1910^  c  3S2,  nwUBS  a  laaatsr  liable  for  Injuries 
from  nstfjSMie  In  not  dtacoreriag  or  remedying  a  defect  la  tbe  p^nnt. 
aftdenea  ttttk  diala  temgs  warn  aousvAak  worn,  bnt  that  the  oiupiu^c 
nsias  tbenib  who  had  18  yeazs^  azperleaoe^  bcUered  tliem  suffldent  to 
do  die  wock;  was  iMnflklent  to  show  negUfenoe  of  the  emplpTer. 

[Ed.  Kote. — ^Fbr  other  eiise^i,  .•;ee  Ma^^ter  and  SerraBt.  Out.  ZMf.  M  QM, 
flSe-OSS,  960-869,  971,  972.  977 ;  Dec.  Dig.  |  27S.*1 

&  MiAhTEB  AMD  flaiVAnT  0  S9B«)— lajinus  «D  SaavAiiv— AcnoH8-^mtBiTC< 

TIO.NS. 

In  an  action  for  Injuries  to  on  (•iiii>loyC'  from  tlic  broakln;;  of  clinlu 
tongs,  where  there  Is  n  conflict  of  cvUlenoe  wlietlicr  It  was  pnip^T  lo 
us<-  chain  tonics  as  pinlntlCC  used  them,  the  modiiii  :ition  by  the  <  i:iurt  of 
d('fcudant's  retjucsted  charge  that  no  necllirenco  can  be  based  on  tho 
worn  condition  of  the  tongs.  If  they  weri-  n  jiMHiably  safe  for  use  Ity 
hand.  If  the  jury  find  that  Is  the  nianiier  In  which  tlie  tongs  were  lo  Ix' 
ns»'U  pn)i>crly.  by  adding,  "provided  It  was  Improper  or  unusual  to  nsi- 
tlieiii  nN  pliilutliT  did  use  them."  is  error;  Iho  f:ict  that  It  may  have  Itecii 
usual  to  use  them  as  plaintiff  did  being  no  jiistili>  uiioii  for  improper  uso. 

(Kd.  Note. — For  other  cases,  see  Master  and  iServaat,  GenL  Dig.  H 
1148-1IS«.  1168-1100;  Deo.  Dig.  |  203.«1 

lllrs«  bberg  and  Rich,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Richmond  County. 
Action  by  John  McKeon  against  the  Proctor  fr  GamUe  Mamrfactur- 
iqg  Company.  From  a  judgment  (76  Misc.  Rep.  599. 135  N.  Y.  Snpp. 
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291)  for  plaintiff,  and  an  order  denying  a  mdKon  to  set  aside  the  ver- 
dict, made  upon  the  minutes,  defendant  appeals.  Reversed,  and  new 
trial  granted. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR.  WOOD- 
WARD, and  RICH,  JJ. 

Walter  Lester  Glenney.  of  New  York  City  (Bertrand  L.  Pettigrew, 
of  New  York  City,  and  Bertram  G.  Eadic,  of  New  Brighton,  on  the 
brief),  for  appellant. 

Don  R.  Almy,  of  New  York  City,  for  respondent. 

BURR,  J.  [1]  We  agree  with  the  opinion  of  Mr.  Justice  Benedict, 
at  Trial  Term,  that  lunk-r  tht  circumstances  here  disclosed  tlie  chain 
tongs  which  broke  may  be  deemed  a  part  of  defendant's  plant.  Li{>- 
stein  V.  Provident  Loan  Society  of  Kew  York,  139  N.  Y.  Supp.  799, 
decided  herewith. 

[2]  But  under  the  circumstances  here  disclosed  the  liability,  if  any, 
of  defendant  for  a  defect  in  tlie  condition  of  the  plant  arises  out  of 
its  negligence  in  not  discovering  or  remedying  such  defect.  Labor  Law 
I  Consolidated  Laws,  c.  31  [Laws  of  1909,  c.  36])  §  200,  as  amended 
by  Laws  of  1910,  c.  352.  VVhile  the  evidence  in  this  case  discloses  that 
the  chain  tongs  were  somewhat  worn,  and  the  result  proved  that  they 
were  insufficient  for  the  use  to  which  they  were  put,  we  think  that  the 
evidence  wholly  fails  to  establish  that  the  defect  was  of  such  a  char- 
acter that  defendant  could  be  charged  with  negligence  in  not  discov- 
ering or  remedying  it.  A  thing  may  be  worn,  but  yet  not  sufficiently 
worn  to  charge  an  employer  with  negligence  in  permitting  the  same 
to  be  used.  The  plaintiff  in  this  case,  with  his  18  years  of  experience, 
was  fully  as  competent  as  any  other  person  to  determine  whether  the 
worn  character  of  the  tongs  was  such  as  to  make  it  unsafe  to  use  the 
.■;ame.  But  his  own  evidence  upon  that  point  is  that,  although  he  no- 
ticed the  worn  link,  which  subsequently  broke,  he  still  believed  that 
the  tongs  were  entirely  sufficient  to  do  the  work  for  which  he  employed 
them.  Why  would  not  the  master  be  justified  in  supposing  the  same 
thing? 

[J|  We  also  think  that  there  was  error  in  the  court's  ruling  upon 
a  request  to  charge  submitted  by  defendant.  There  was  a  conflict  of 
evidence  as  to  whether  it  was  proper  to  use  chain  tong!^  in  the  manner 
in  which  plaintiff  did  use  them.  The  defendant  requested  tlie  court 
to  charge : 

••That  no  negHRence  on  defcndont's  part  may  l>e  bnscd  upon  the  worn  con- 
ilUlfUi  of  tte  tongs  which  broke,  if  they  were  rensonably  safe  and  adequate 
for  ufte  by  hand,  if  the  Jury  find  that  is  the  manner  In  which  the  tongs  were 
to  be  used  properly." 

The  court  refused  to  charge  in  that  form,  but  did  charge  with  the 
addition  of  the  words: 

"Provided  it  was  improper  or  unusual  to  use  them  aa  plaintUT  did  use 
tbem." 

If  the  only  way  in  which  the  tongs  should  have  been  used  was  by 
hand,  any  other  use  would  be  improper,  and  the  mere  fact  that  it  may 
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lave  been  ustial  to  use  them  in  a  different  way,  and  in  the  way  that 
jilamtiff  did  tue  them,  would  not  justify  this  improper  use.  A  wronjg 
thing  cannot  be  made  right  because  it  is  customary.  Certainly  this 
would  be  so,  unless  the  master  knew  of  the  unusual  and  improper  use, 
and  assented  to  it;  and  the  modification  of  the  request  to  charge, 
which  intioduced  the  "usnal"  dement,  omitted  this  neoessaiy  qtaliiiai- 
-tion. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs  to  abide 
Uibe  event 

JENKS,  P.  J.,  and  WOODWARD,  J.,  concur.  HTRSCHBERG.  J., 
votes  to  affirm,  upon  the  op!-- ion  of  Mr.  Jttstioe  Benedict  at  Ttial 
Term,  with  whom  RICH,  J.,  concurs. 


BAOH11AN29-BBGHTBL  BBIWDfO  00.  T.  OBHLk 

•(SupcwM  Oogrt^  Anpallal*  Uvlilai,  Sseond  DepaxtflMBt.  Jaaitaiy  H  iUM 

X  ttMnMnn  (|  BT*)— Puamko— Govplaiiit. 

Uqaor  Tax  Law  (ConsoL  Laws  1900,  c  84)  i  ^26,  anttaorisM  th«  holder 
of  a  liquor  tax  certificate  to  sell  and  transfer  It  to  any  person  not  ftor- 
Udden  to  traffic  in  liquors;  section  21  enomerates  the  things  which  dls- 
quaUfjp  a  person  from  engaging^  in  the  Uqoor  traffic ;  and  section  22  de- 
clares certain  persons  Ineompetent  to  enf^tge  In  snch  traffic  Laws  1011. 
c  407,  amendlDK  sectlOD  26,  recognizee  the  transfer  of  a  eertiflcate  as 
ooUateral  8e<-urit.v  as  a  purpose  not  within  the  section ;  and  Laws  1912, 
&  in,  piovidcs  for  registration  and  proof  of  the  assignnient  of  certlfl- 
catM  as  collateral  security.  Plaintiff  advanced  money  to  defendant  to 
SOaMe  IlIlD  to  procure  a  certlfli^ate,  for  which  defendant  gave  his  note 
and  assigned  tbe  certificate  as  collateral  security.  Heid.  In  replevin  for 
the  certitlcate,  that  tbe  caube  of  action  did. not  rest  uiwn  the  liquor  tax 
law,  hot  noon  tbe  aaaianueut,  and  that  tta*  complaint  need  not  aUegfi 
thai  plalDtur  WIS  "hot  ftwIilddeD  to  trallle  la  Uqaara." 

PNL  mte.— For  othar  caaaik  aae  Beptavln,  Cant  Dig.  M  SOO-210;  Dee. 
Dig.  i  67.*) 

iSi  PaoFKiTT  (I  2*) — Subjects  of. 

A  liquor  tax  certlIi<nto.  which  has  a  value  given  to  it  by  the  statute, 
whereby  it  may  be  surn-ndered  and  a  rxjrtion  of  the  money  refunded,  or  a 
new  certificate  issuid  for  business  cI^ie^vhere,  Or  wberebjr  tbe  assignee 
may  do  business  at  tin-  pinoe  for  which  the  certffleal*  waa  iMMd,  Nflir^ 
asnta  ptopertj,  and  is  itself  personal  property. 

[Ed.  Not*.— Vor  oUwr  eaaei^  sae  Property,  Oait  Die  I  >:  Dee.  Dig. 

I  2.»1 

S,  Chattel  Mortoaoes  (|  11*) — Pbopehtt  Subject  to  Mortoaob — LiQtroa 
Tax  CKBTincATj: — "Chattel." 

A  Uaoor  tax  eertiflcate  la  not  a  "chattel."  within  tbe  cbattel  nortgafs 
law. 

PEO.  Netap-lVr  olliw  cases,  iss  Ghattal  Uoclviiaa^  Osnt  Dlf.  il  «r-B3; 
Dec  Dig:  I  U.* 

For  other  deflnltloii^  les  Words  aad  FhraMSk  vol.  i,  np.  lOOft-lOM; 

vol.  8,  p.  7000.] 
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4.  Chattel  Mobtoaocs  (|  230*) — Cbimiiial  EtesPossiBiLiTT— Fiaudulbntlt 

SeCBCTINQ  PERJiOrfAL  I'BOPKRTT. 

A  liquor  tax  rcriUicat*  la  not  a  chattel,  within  Pen.  Code,  {  571,  which 
makeH  It  a  niisdcuioanor  to  sell,  asiilgu,  or  secrete  any  mortgaged  per- 
•    sonal  propertj'. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mortgagee,  Cent  Dig.  |{  4S&- 
493 ;  Dec.  Dig.  f  230.»] 

5.  Tboveb  and  Convebsion  (|  2*) — Subjects  of  Conversion — CnosEs  in 

Action. 

An  action  in  trover  may  be  maintained  for  chores  in  action. 
[Ed.  Note.— For  other  cases,  see  Trover  and  Conversion,  Cent  Dig.  $$ 
3-20;  Dec.  Dig.  1  2.»J 

6.  RErij:viK  (§  4*)— Pbopebtt  Subject  to  Uepi.evin — Is  GrNEiiAL. 

Documents  may  bo  replevlned.  If  they  have  value,  as  dee»ls.  record  books 
of  corjH)ratlons,  certlticates  of  stock,  verified  claims  against  an  estate. 
Dotes  and  bills  of  exchange,  bonds,  and  ecrtlflcatea  of  deposit;  but  a 
canceled  check,  which  is  a  mere  voucher,  without  pecuniary  value,  iua>' 
not  be  replevlned. 

[ICd.  Note.— For  other  cases,  see  Replevin,  Cent  Dig.  §{  '4-19,  21-26; 
Dec.  Dig.  i  4.«1 

7.  RKPutviK  (I  4») — Property  Subject— Statuts — LiquoB  Tax  CcBnncATx. 

Under  the  law  providing  for  the  reple^-in  of  chattels,  a  ilQuor  tax 
certlUcate  may  be  replevlned. 

(Ed.  Note.— For  other  cases,  tee  Replevin,  Cent  Dlj.  i|  4-19,  21-20; 
Dec.  Dig.  i  4*] 

Appeal  from  Special  Temi,  Kings  County. 

.•\ction  by  the  Bachniann-Becluel  Brewing  Company  against  Ru- 
dolph Gehl.  From  an  interlocutory  judgment  sustaining  a  demurrer 
to  the  complaint,  plaintiff  appeals.   Reversed,  and  demurrer  overruled. 

Argued  before  lENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

Arthur  B.  Hyman,  of  New  York  City  (Isaac  Loewenthal,  of  New 
^York  City,  on  the  brief),  -for  appellant. 

Gustav  Cunkcl,  of  New  York  City,  for  respondent. 

THOMAS,  J.  The  appeal  is  from  an  order  sustaining  a  demurrer 
to  complaint  in  an  action  to  replevin  a  liquor  tax  certificate  assigned  to 
plaintiff.  The  questions  are:  (1)  May  such  an  action  be  sustained? 
(2)  If  so,  should  the  complaint  allege  that  plaintiff  is  "not  forbidden 
to  traffic  in  liquors"  (section  26,  Liquor  Tax  Law)  ? 

[1]  The  plaintiff  advanced  $1,200  to  the  defendant  to  enable  him 
to  procure  the  certificate,  for  which  the  latter  gave  his  note  and  as- 
signed the  certificate  as  collateral  security.  The  Liquor  Tax  Law  (sec- 
tion 26)  provides,  in  effect,  that  the  person  to  whom  the  certificate  is 
issued  may  transfer  it,  save  where  it  is  issued  under  subdivisions  3, 
5,  or  6  of  section  8,  to  any  person  "not  forbidden  to  traffic  in  liquors 
under  this  chapter,  nor  nn<ier  the  sub<livision  of  section  8  under  which 
such  certificate  was  issued,"  and  that  the  transferee  may  carry  on  the 
business  upon  the  premises  described  in  the  certificate,  if  such  traffic 
is  not  prohibited  tlierein,  as  if  he  were  the  original  applicant,  upon 
filing  a  new  application  and  bond,  and  the  presentation  of  the  certifi- 
cate to  the  officer  issuing  it,  who  shall  stamp  on  its  face  consent  to  the 

•For  other  cax«*  >ce  Mine  topic  £  j  ndmbeb  In  Dec.  t  Am.  Digs.  1»07  to  date.  A  Rep'r  Indexra 
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transfer,  provided,  however,  that  no  transfer  shall  he  made  except  hi 

accordance  with  the  chapter,  nor  by  any  holder  who  shall  have  been 
convicted,  etc.  If,  now,  section  8  with  its  varied  limitations  be  read, 
and  there  he  aaoertained  the  things  existing  or  that  may  happen  to  dis- 
qualify a  person  from  trafHcking  in  liquors  as  enumerated  in  section 
21,  and  the  persons  by  section  22  made  incompetent  to  engage  in  the 
business,  it  can  be  understood  what  and  how  many  things  the  trans- 
feree must  negative  by  pleading  and  proof  as  a  condition  precedent  to 
recovery  if  the  demurrer  upon  the  first  groand  be  sustained. 

It  will  be  observed  that  the  statute  qualifies  the  certificate  holder  to 
sell,  as  well  as  the  transferee  to  buy ;  and  it  would  be,  as  I  deem  it,  a 
straqge  rule  that  the  vendor,  having  transferred  and  keeping  the  con- 
sidermon,  and  at  the  same  time  converting  the  certificate,  could  com- 
pel the  buyer  to  plead  and  prove  the  qualifications  of  the  parties  by 
showing  affirmatively  that  the  vcntlor  and  vendee  had  connniltcd  none 
of  the  criminal  acts  and  fallen  under  none  of  the  many  disabilities  men- 
tioned in  the  several  sections.  The  cause  of  action  does  not  rest  on 
the  "Statute,  but  on  the  defendant's  assignment.  There  is  no  general 
prohibition  .igainst  vending  the  certificate,  as  in  the  cases  of  prohibit- 
ing a  nonresident  corporation  or  a  plumher  from  doing  business  in  the 
state  without  public  sanction ;  but  rather  there  is  a  general  grant  of 
power  to  the  owner  to  sell  to  any  and  all  persons,  provided  they  be 
not  or  do  not  become  disqualified  tO  take  and  to  hold  the  certificate. 
So  that,  if  the  defendant  could  be  heard  at  all  to  object  to  a  transferee 
whose  money  he  has,  he  must  show,  if  he  would,  how  the  transferee  is 
excluded.  But  the  section  has  no  relevancy  to  the  case  at  bar.  It  is 
obvious  tiiat  it  simply  enables  the  holder  of  the  certificate  to  transfer 
it  for  the  purpose  of  sub-,t;(i;ti;ig  the  transferee  in  bis  place  of  business 
with  the  consent  of  the  proper  othcial.  The  complaint  here  shows  that 
the  oortificate  was  transferred  as  collateral  security,  a  piupoae  qaite 
distinct  from  the  other,  and  in  its  nature  not  contemplated  by  section 
26.  The  original  section  makes  this  plain,  but  the  amendment  by  chap- 
ter 407  of  the  Laws  of  1911  recognizes  the  transfer  of  a  certificate  as 
collateral  secttfitv  as  a  purpose  not  within  the  objects  to  be  effected 
by  the  section.  Moreover,  the  transfer  of  certificates  as  cotlateral  se- 
curity is  recognized  by  statute,  and  provision  made  for  registering  the 
assipmnent  and  proving  the  fact.  Chapter  203.  Laws  of  1912.  This 
ol  it  tion  to  die  complaint  is  not  well  taken. 

[2]  The  next  and  important  question  is  whether  the  certificate  is 
the  subject  of  replevin.  The  certificate  itself  is  an  official  document 
in  stattitory  fonfi,  stating  that  a  person  named  has  paid  a  sum  of 
money  for  an  excise  tax  for  trafiicking  in  liquors  for  a  stated  period. 
The  certificate  has  a  value  given  to  it  by  the  statute,  whereby  it  may 
be  surrendered,  and  a  portion  of  the  money  paid  be  refunded,  or  a 
new  certificate  issued  for  business  elsewhere,  or  the  assignee  may  be 
permitted  to  do  business  at  the  place  for  which  the  certificate  was  is- 
sued. The  certificate  represents  property,  and  is  itself  property,  some- 
what as  a  warehouseman's  receipt  is  personal  property.  This  quality 
has  been  ju<licially  declared.  Matter  of  Cullinan  (Krav  Certificate) 
82  App.  Div.  445,  81  N.  Y.  Supp.  567;  Matter  of  tyman,  160  N.  Y. 
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96,  54  N.  E.  577;  Matter  of  Livingston,  24  App.  Div.  51,  48  N.  Y. 
Supp.  989;  Niles  v.  Mathusa,  162  N.  Y.  546-549.  57  N.  E.  184.  But 
is  it  such  personal  property  as  may  be  replevined?  In  Anchor  Brew- 
ing Co.  V.  Burns,  32  App.  Div.  272.  52  N.  Y.  Supp.  1005,  the  action 
was  by  a  mortgagee  to  recover  a  cerHficate  twt  existing  when  the  mort- 
gage was  made,  but  a  renewal  thereof,  also  attempted  to  be  mortgaged, 
but  in  fact,  assigned  to  another.  The  court  decided:  (1)  That  the 
mortgage  did  not  cover  the  certificate  not  in  existence;  (2)  that  the 
lien  by  mortgage  would  not  give  required  title ;  (3)  that  the  certificate 
was  not  a  chattel,  and  there  is  probably  a  suggestion  that  replevin 
would  not  lie. 

[i,  4]  That  the  certificate  is  not  a  chattel,  within  the  chattel  mort- 
gage law,  has  been  decided.  Niles  v.  Mathusa,  supra ;  Koehler  &  Son 

Co.  V.  Flebbe,  21  App.  Div.  210,  47  N.  Y.  Supp.  369.  The  court,  in 
Anchor  Brewing  Co.  v.  Burns,  supra,  conceived  that  the  certificate 
was  only  a  piece  of  paper  of  no  advantage  to  the  plaintiff.  That  may 
have  been  so  in  ttat  instance,  but  it  is  a  valuable  piece  of  paper  un- 
der ^e  praent  law.  That  die  Liquor  Tax  Law  has  imparted  to  cer- 
tificatcs  the  quality  of  property  is  beyond  question.  In  Ptople  v. 
Durante,  19  App.  Div.  292,  45  N.  Y.  Supp.  1073,  the  decision  was 
that  a  certificate  was  such  property  as  could  be  the  subject  of  a  chat- 
tel mortgage  within  the  meaning  of  Penal  Code,  §  571 ;  and  in  Koeh- 
ler &  Son  Co.  V.  Flebbe,  supra,  it  was  decided  that  it  was  not.  In 
Niles  V.  Mathusa,  supra,  tliere  was  final  disposition  of  that  question 
by  decision  that  the  certificate  was  not  a  chattel  for  the  purposes  of 
that  act,  although  "undoubtedly  personal  property."  If,  now,  a  thing 
must  be  such  a  chattel  as  may  be  mortgai^ed  to  he  the  subject  of  an 
action  in  replevin,  this  action  cannot  be  maintained. 

[B,  11  It  is  a  reasonable  contention  that  a  valueleas  piece  of  paper 
is  not  the  subject  of  replevin.  That  view  was  presented  in  Flannigan 
v.  Goggins,  71  Wis.  28,  36  N.  W.  846,  where  the  action  was  to  replevin 
a  deed,  and  so  it  was  considcrcr]  that  a  itaid  and  canceled  check,  Ix;- 
come  a  mere  voucher  and  without  pecuniary  value,  was  not  the  sub- 
ject of  repleviii.  Barnett  v.  Selling,  70  N.  Y.  492,  496.  It  does  not 
aid  respondent's  position  to  classify  the  certificates  as  choses  in  ac- 
tion, inasmuch  as  action  in  trover  may  be  maintained  for  them.  Mur- 
ray v.  Burling.  10  Johns.  172.  But  many  documents  differing  in  na- 
ture may  be  replevined,  if  they  have  value,  as  deeds  (Wilson  v.  Ry- 
holt,  17  Ind.  391.  79  Am.  Dec.  486,  where  it  was  held  that  deeds  feU 
under  the  statutory  words  "personal  goods";  Simmonsen  v.  Curtis, 
43  Minn.  539,  45  N.  W,  1135),  record  Ixjoks  of  coi'porations  (South- 
em  Plank  Road  Co.  v.  Hixon,  5  Ind.  165;  Sawyer  v.  Baldwin,  11 
Pick.  [Mass.  1  492\  certificates  of  ^tock  (^Stnith  v.  Downey,  8  Ind.  App 
179,  34  N.  E.  823,  35  N.  E.  S6S.  52  Am,  St.  Rep.  467;  McAllister  v. 
Kuhn,  96  U.  S.  87,  24  L.  Kd.  615,  where  the  action  was  for  conver- 
sion), a  verified  claim  against  an  estate  (Willis  v.  Marks,  29  Or.  493, 
45  ftc.  293),  promissory  notes  (Masson  v.  Bovet,  1  Denio,  69,  75,  43 
Am.  Dec.  651 ;  Boughton  v.  Bruce.  20  Wend.  234),  checks  (Haas  v. 
Altieri,  2  Misc.  Rep.  252,  21  N.  Y.  Supp.  950).  bills  of  exchange 
(Smith  V.  Bals.  81  Iowa,  235,  237,  46  N.  W.  1110,  2S  Am.  St  Rq>. 
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486),  bonds  (Sagcr  v.  Clain,  44  Y.  445),  and  certificates  of  deposit 
(Robinson  v.  Stewart,  97  Mich.  454,  56  X.  W.  853). 

[7J  The  statute  at  one  time  provided  for  the  replevin  of  "beasts, 
or  goods,  or  chattels  of  any  person"  (1  Revised  Laws,  91),  but  all 
thinj^s  so  described  have  been  carried  into  our  present  statute  under 
the  wurd  "chattel,"  and  the  courts  have  brought  under  this  statutory 
term  things  such  as  are  usually  defined  choses  in  action — things  dis- 
cimilar  in  nature  and  use  from  beasts,  goods,  and  chattels.  Why 
should  a  certificate  of  stodc  be  tegarded  as  a  diattel  and  a  liquor  tax 
certificate  not '  It  will  not  be  asserted  that  a  note  negotiable  may  be 
Tcplevincd,  and  that  a  note  nonnegotiable  may  not  be.  A  nonnegotia- 
Ue  instrument  is  as  useless  in  a  thief's  hands  as  a  liquor  tax  certmcate, 
.and  would  probably  catise  the  owner  less  damages.  A  liquor  tax  cer- 
tificate is  legally  known  as  personal  property,  is  capable  of  assign- 
ment, commonly  used  as  proper  collateral  for  loans,  and  is  recognized 
as  transferable  as  collateral  security  by  the  decisions  and  statute,  and 
provision  by  statute  made  for  the  registration  of  the  transfer  and 
proving  the  same.  If  the  plaintiff  may  not  protect  his  property  rights 
by  recovering  the  possession  of  the  certiticate,  the  value  of  which  ebbs 
(lay  by  day,  how  may  he  be  protected  then?  In  Matter  of  Ijnnaii,  160 
.N.  Y.  96,  54  N.  E.  577,  it  was  said: 

"The  bolder  tn«7  invoke  the  general  rules  of  law  for  the  proteetkm  ot 
liroperty  in  any  proceedInK  having  for  Its  object  the  flwrettote  or  dMtractioa 
of  the  right  which  the  certiScate  confers." 

That  sentence  means  little,  if  the  assignor  may  awMimie  Hit  res. 

The  interlocmory  judgment  should  be  reversed,  wkh  OOStS,  and  the 
demurrer  overruled,  with  costs.  All  concur. 


BBXTON  T.  FENSTERKA  tl  tl. 

<Snprcme  Court,  Appellate  Division,  First  Department    Jannary  10,  19in ) 

i.  ClLL.8  AMD  NOTia  (}  121*) — PaBTIE&— PltlNCirAL,  SUHEVY,  AND  GUAUAMOlt. 

Under  an  arranKeincut  whcrdty  a  ilrawcr  of  drafts  In  Geriiiauy  agreed 
to  put  New  York  IniuUcrs  in  funds  15  days  lM;fore  eacli  draft  was  due. 
and  they  reQuesttii  a  I'.eiliu  correspomlL-nt  to  pay  the  drafts  and  to 
chnrKe  them  on  a  general  account,  guarHiitfinnc  the  corrcsiKJndrnt  nu-alnsi 
Ions  thcrftroui,  tlitj  corresjiondent,  on  iii;<  i'i>ljuice  of  a  draft  w  <'t'ii 

Itwlf  and  the  holder,  became  bound  as  a  prindi>al  deOtor,  but  as  between 
Itadf  and  the  drawer  the  drawer  was  the  principal  debtor. 

[Bd.  ilote^For  other  eases,  sss  BUls  and  NotM^  Osnt  IMc  H  295, 
SB6;  ]>e&  DIK.  i  12L*1 

%  OtJARANTT         71't  -DlSCHABGE  Of  GUAHANTOB — PaTMENT, 

Di'fpnrlruit,  doln;:  lui'^iiicss  In  New  York  and  In  Oormany,  pnnrnnto«vl 
to  put  K.  &  Co.,  Xi'vv  York  bankers,  in  funds  to  moot  his  drafts  on  a  Cer- 
man  bank  15  days  Uefore  each  was  due.  K.  &  Co.  then  re^jufstcd  the  Gor- 
man liniik  to  pay  tlio  lirnfis  ;ind  ohnrci*  thrni  on  goiipral  account,  (luaran- 
teelnc  It  aj;alnst  loss.  K.  &  Co.  fnllfd  at  a  timo  wlien  tlie  Gcmiimi!  Itnnk 
had  accepted  drafts  not  dne  for  more  than  15  days  and  before  d>'f«Mi'hiiit 
as  drawer  had  put  them  Lu  funds.  The  defendant  provided  the  Uertoan 
taafc  wtth  Bwnsy  to  sMst  tho  drafts.  Jem  to  >■  eetloit  Hr  the  trastee 

■^<otethwi»wsBiSismelsploa|MeiiM»iBDsfc*A«.IMafcllWtsdi>»*B«»imSsiss 
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In  bankruptcy  of  K.  &  Co.,  that  defendant  tlioreby  performed  hla  obliga- 
tion to  K.  &  Co.  and  tliereafter  owfed  thi-iu  noUilug  upon  his  guaranty. 

[Ed.  Note. — For  other  cases,  see  Guaruuty,  Cent.  Dig.  i  84;  Dec  Dig. 
I  74.»] 

3.  SUDBOOATIOW  (J  !•) — KaTL'BB  AND  THEORY  Of  RlGHT. 

Snbrogatlon  Is  bused  on  the  factjj  of  each  partlcnilar  case,  and  is  gen- 
erally applied  where  one  person  is  compelled  for  his  own  protection, 
or  that  of  some  interest  wlilch  he  represents,  to  pay  a  debt  for  which 
another  Is  primarily  liable. 

[Ed.  Note. — For  other  cases,  see  Subrogation,  Cent.  Dig.  H  It  2 ;  Dec. 
Dig.  I  l.» 

For  other  definitions,  see  Words  and  Phrasns,  voL  7,  pp.  C721-C727; 
vol.  8.  p.  7S07.] 

4.  SUMROHATION  (J  T) — SURKTIKS— SCKBOC. ATION  TO  ItlCIITS  OF  CnEDITORS. 

A  surety,  who  pays  the  debt  of  hla  principal,  is  subrogated  to  all  the 
aecuritlcB,  liens,  and  equities  held  by  tlie  creditor  agniiist  the  prtnciiial, 
and  entitled  to  enforce  them  against  the  principal  In  a  court  of  «<iulty. 

[ICd.  Note.— For  other  lascs.  see  Subrogation,  Cent  Dig.  |fi  17,  IS,  21- 
29,  88,  77,  83,  92 ;  Dec,  Dig.  i  7.»] 

5.  Bills  and  Notes  (i  75*) — Accommodation  Acceptor — Nature  of  Liabil- 

ity. 

An  accoumiodatlon  acceptor  of  a  bill,  as  between  himself  and  the  druw- 
er,  in  equity  occupies  the  position  of  a  surety. 

I  Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  |  136; 
Dec.  Dig.  {  75.»] 

0.  ScBBooATioN  (S  7*) — Sureties — Subbooation  to  Uiohts  of  Cbeditobb. 

A  surety  for  the  drawer  of  a  bill,  on  payment,  is  subrogated  to  the 
rights  of  the  holder. 

[Ed.  Note. — For  other  cases,  see  Subrogation,  Cent  Dig.  {{  17,  IS. 
21-29,  3S,  77,  83,  92 ;  Dec  Dig.  i  7.*] 

7.  .'iDBROOATIO.N  (|  7*) — SUBETIES — SUBBOOATIOM  OF  PRIOR  SURETT. 

A  prior  surety,  compelled  to  pay  a  debt,  will  be  subrogated  to  the 
rights  of  the  creditor  against  the  subsequent  surety. 

[Ed.  Note. — For  other  cases,  see  Subrogation,  Cent  Dig.  {{  17.  18,  21— 
29,  38,  77,  S3,  92 ;  Dec  IMg.  t  7.*] 

8.  PitlXCirAL  AND  SCBKTT  (j  147*) — RlGirTS  OF  CREDITOR — ItECOUBSK  TO  IN- 

DEMNITY TO  Surety. 

A  creditor,  whose  debt  is  due,  is  subrogated  to  the  benefit  of  siecurltlea 
ami  indemnities  furnl.xlied  by  the  prlmlpal  to  the  surety,  since  Uie  se- 
curities in  the  han<Is  of  the  sureties  having  been  appropriated  by  the 
debtor  to  pay  the  debt,  and  constitute  a  trust  which  equity  will  enforce 
for  the  benefit  of  the  creditor. 

jl-^l.  Note. — For  oilier  cases,  see  Principal  and  Surety,  Cent  Dig.  || 
402-J12 ;  Dec.  Dig.  f  147.*] 

9.  Pbi.ncipal  and  .Surety  (}  147*)— Parties  to  Bills  and  Notes — Acceptor. 

Where  defendant  gunrniitced  to  put  bankers  in  funds  15  days  before 
the  time  Ills  drafts  should  become  due,  and  they  guaranteed  a  foreign 
correspondent  agulnst  loss  on  the  payment  of  such  drafts,  the  cor- 
respondent, on  acceptance  of  such  drafts,  was  subrogated  to  the  securi- 
ties and  guaranties  of  the  drawer  held  by  the  bankers,  including  do- 
fcndunts  giiuruuty  of  funds,  so  that  defendant's  voluntary  payment  to 
the  correspondent  of  drafts  which  It  had  accepted,  but  not  charged  to 
the  bankers,  amounted  to  a  dl.scharg<>  both  of  his  bunkers'  obligation  to 
the  correspondent  and  bis  guaranty  to  his  bankers. 

(Ed.  Note. — For  other  cases,  sec  Principal  and  Surety,  Cent  Dig.  tt 
402^12;  Dec.  Dig.  I  H7.*J 

Mcl.flughlln,  J.,  dissentitiK. 


•Pgr  otbvr  cases  see  smnie  to^lc  &  i  ndussb  In  Dec.  t  Am.  Dies.  190*  to  dale.  A  Rep'r  iDdazoa 
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^  Action  b;^  Lawrence  E.  Sexton,  as  trustee  in  bankruptcy,  etc,  of 
Kessler  &  Co.  against  Gabriel  Fenstcrer  and  Francis  U.  Ruhe,  copart- 
ners as  Fcnsterer  &  Ruhe.  Verdict  was  directed  for  Ac  defendants, 
and  plaintiff  tcx^k  exceptions,  which  were  ordered  to  be  heard  in  the 
first  instance  by  the  Appellate  Division.  Exceptions  overruled,  and 
judgments  ordmd  for  defendtnts  on  the  verdict. 

Argued  before  INGRAHAM,  P.  J.,  and  Md^AUGHIJN,  LAUGH- 
LIN,  MILLER,  and  DOWLING,  JJ. 

Wallace  Macfarlane,  of  Nevr  York  City,  for  {daintiff. 
Francis  H.  Kinnicutt,  ol  New  York  Ci^>  for  def endanta. 

INGRAHAM,  P.  J.  There  was  no  substantial  dispute  as  to  the 
facts.  At  the  end  of  tiic  trial  both  parties  moved  for  the  direction  ot 
a  verdict.  The  court  denied  the  plaintifi's  motion  for  the  direction  olt 
a  verdict  in  favor  of  the  platntin,  and  granted  a  motion  directing  a 
verdict  for  the  defendants,  to  which  the  plaintiff  excepted,  and  ordered 
the  exceptions  to  be  iieard  in  the  first  instance  by  this  court. 

Kessler  &  Co.,  the  bankrupts,  were  bankers  doing  business  in  the 
city  of  New  York,  and  the  defendants  were  engaged  in  business  in 
New  York  and  Germany.  Mr.  Gabriel  Fensterer,  one  of  the  defend- 
ants, was  in  Gcrm.iny  and  carried  on  business  there  in  connection  with 
the  business  carried  on  by  his  firm  in  New  York ;  the  business  of  the 
defendants'  firm  being  transacted  in  New  York  by  Mr.  Ruhe,  the  other 
member  of  the  copartnership.  There  was  a  firm  of  LefHer,  Thiele  & 
Co.,  with  whom  the  defendants  had  business  transactions  in  Germany. 
The  bankrupts  failed  on  October  30,  1W7,  and  on  that  day  made  a 
general  assignment  fpr  the  benefit  of  creditors.  On  November  8,  1907, 
a  petition  in  involuntary  bankruptcy  was  filed  against  the  bankrupts, 
and  tlu-v  were  subsequently  adjudicated  l)anktupts,  and  the  plaintiff 
was  appuiiitcd  trustee.  There  was  a!?o  a  firm  doini^  business  in  Berlin, 
in  the  rmpirc  of  Germany,  under  the  firm  name  of  Dclbruck,  Leo  & 
Co.  For  a  number  of  years  prior  to  April,  1906,  there  had  been  what 
was  called  a  credtl  arrangement  between  tiie  bankntpts  and  the  de- 
fendants, whi^  had  for  its  object  the  giving  of  defendants  credit  in 
Germany  in  their  financial  transactions  there,  and  on  .April  9,  1906, 
tQ  continue  this  arrangement,  the  defendants  wrote  to  the  bankrupts, 
requesting  the  bankrupts  to  issue — 

"a  credit  to  us  for  the  firm  of  Ijeffler.  Thlolc  &  Co.,  No.  47  Miimiy  St.,  druwn 
to  the  favor  of  Mr.  G.  Fcii^torcr,  of  Berlin,  Germany.  We,  tJie  undersigned 
tinn.  triiaraiitee  the  pnynicut  of  any  drafts  drawn  by  our  Mr.  0.  Fensterer 
in  Kurope  under  thl.s  letter  of  credit.  The  letter  nf  credit  to  be  is.sue<l  to  the 
alxjve-iiamed  flroi,  Lelller,  Tbtele  h  Co.,  to  be  m:m,000  per  montb  and  to  be 
ill  fmee  uatll  canctied." 

In  consequence  of  this  application  the  bankrupts  wrote  to  Messrs. 

Dclbruck,  Leo  &  Co.,  on  April  10th,  as  follows: 

.  "By  these  respe'-t.-^  we  ask  you  to  Ulmlly  \m\.  as  heiefofore.  the  90  d.iys" 
sight  drafts  of  Mr.  G.ibrlol  Fensterer,  Herllii,  for  nii  ount  uf  M-'ssrs.  LeiUer. 
Thlelc  &  Co.,  New  York,  and  to  debit  u.s  iheri'fnr  each  time  under  advice  to 
us.  The  driifts  of  s;ilil  gentleman  mny  rend  MJO.ttfK»  per  moatll,  and  tUs 
credit  is  to  remain  in  force  until  cancellation  on  our  iMirt.'* 
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And  Delbruck,  Leo  &  Co.,  under  date  of  April  21,  1906,  acknowl- 
edged the  receipt  of  this  letter,  and  noted  that  the  bankrupts — 
"accredit  with  us  until  further  notice  Mr.  Gabriel  Fensterer,  of  Berlin,  on 
accouut  of  Leiller,  Thlele  &  Co.,  of  New  Yorli,  to  the  amount  of  20,000  luarka 
inonthly,  to  be  drawn  In  drafts  at  90  days  after  sight" 

On  April  23,  1906,  Mr.  Gabriel  Fensterer  wrote  Delbruck,  Leo  & 
Co.,  at  Berlin,  stating  that  he  had  been  informed  by  his  finn  in  New 
York  that  a  credit  of  20,000  marks  per  month  had  been  opened  in  his 
lavor  by  that  firm  through  the  New  York  banking  concern  of  Messrs. 
Kessler  &  Co.,  and  that  he  would,  as  on  former  occasions,  dispose  of 
this  amount  by  drawing  his  drafts  at  90  days'  sight,  these  drafts  to  be 
covered  in  New  York  as  in  former  cabcs  through  his  New  York  firm 
in  accordance  witli  the  arrangement  made  with  the  New  York  firm  of 
Kessler  &  Co.   In  reply  to  such  letter  Delbruck,  Leo  &  Co.  confirmed 
the  arrangement  that  Kessler  &  Co.,  in  New  York,  had  opened  with 
them  in  Mr.  Fenstcrer's  favor,  on  account  of  Leffler,  Thiele  &  Co.,  a 
credit  of  20,000  marks  monthly,  which  is  to  be  dis|x>sed  of  by  drafts  at 
90  days  after  sight  until  recalled.    The  arrangement  was  thus  com- 
pleted, and  the  manner  of  transacting  this  business  seems  to  have  been 
that  Mr.  Fensterer,  in  Germany,  drew  drafts  at  90  days'  sight  on  Del- 
bruck, Leo  &  Co. ;  that  Delbruck,  Leo  &  Co.  accepted  these  drafts, 
information  of  which  was  transmitted  to  the  bankrupts  in  New  York, 
for  which  the  defendants  paid  to  the  bankrupts  15  days  before  the 
drafts  became  due  to  the  amount  required  to  meet  the  drafts  in  Ger- 
many; and  this  sum  was  then  transmitted  by  the  bankrupts  to  Del- 
bruck, Leo  &  Co.  to  provide  for  the  payment  of  the  drafts.  Thus  be- 
fore the  drafts  became  payable  the  defendants  had  provided  the  money 
through  the  bankrupt  firm  to  meet  the  payments  in  Berlin.    All  the 
drafts  that  had  become  payable  prior  to  the  time  of  the  bankrupts'  fail- 
ure had  been  provitled  for  under  this  arrangement,  but  there  were  out- 
btanding  at  the  time  of  the  bankrupts'  failure  a  number  of  drafts  drawn 
by  Mr.  Fensterer  on  Delbruck,  Leo  &  Co.,  and  accepted  by  them, 
but  which  were  not  then  due.   No  funds  had  ever  been  received  from 
the  bankrupt  firm  to  cover  these  outstanding  acceptances  of  Delbruck, 
Leo  &  Co.    Kessler  &  Co.,  the  guarantors,  having  failed,  Delbruck, 
Leo  &  Co.  entered  into  negotiations  with  one  of  the  defendants,  Ga- 
briel P'ensterer,  who  had  drawn  the  drafts,  and  demanded  of  Gabriel 
Fensterer  the  payment  of  the  drafts  drawn  by  him,  and  which  had 
lieen  accepted  by  Delbruck,  Leo  &  Co.,  whereupon  Mr.  Gabriel  Fen- 
sterer himself,  in  the  name  of  the  defendants,  provided  the  funds  with 
which  these  drafts  were  paid,  and,  having  been  paid,  no  claim  was 
made  against  the  bankrupts  on  account  of  these  acceptances.  During 
all  this  time  Mr.  G.  Fensterer  was  the  agent  of  Leffler,  Thiele  &  Co. 
in  Germany,  buying  goods  for  them,  and  the  funds  obtained  by  Ga- 
liriel  I'ensterer  for  the  discounting  of  these  notes  were  expended  in 
making  purchases  for  the  account  of  Lcfiler,  Thiele  &  Co. 

[1,2]  It  thus  appears  that,  in  the  arrangement  between  the  dtitn&- 
ants  and  the  bankrupt  firm  of  Kessler  &  Co.,  the  defendants  guaran- 
teed the  payment  of  any  drafts  drawn  by  "our  Mr.  G.  Fensterer"  ir> 
Europe,  and  upon  that  guaranty  Kessler  &  Co.  requested  Delbruck, 
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Leo  &  Ca'  to  pay  the  90-day  sight  drafts  of  Mr.  G.  Pensterer,  and  to 

debit  Kessler  &  Co.  therefor.  Under  this  guaranty  no  obligation  of 
defendants  existed  until  Dclbruck,  Leo  &  Co.  had  paid  the  drafts  drawn 
liy  O.  Fcasterer.  So  far  as  appears  by  the  arrangement,  tliere  was 
no  agreement  that  Dclbruck,  Leo  &  Co.  should  accept  these  drafts,  al- 
though undoubtedly  such  an  acceptance  was  contemplated  as  neces- 
sary to  carry  out  the  arrangement  which  was  made;  but  under  the 
guaranty  the  obligation  to  pay  arose  upon  payment,  not  upon  accept- 
ance The  actual  method  adopted  by  the  parties  was  for  the  defend^ 
ants  to  furnish  Kcsslcr  fL-  Co.  in  New  York  with  money  to  p«r  Ae 
maturing  drafts  15  days  be  tore  the  due  day,  to  enable  Kessler  «  Co. 
to  transmit  that  money  to  Dclbruck,  Leo  8i  Co.  in  time  to  meet  the 
drafts  when  due.  Thus  at  the  time  of  Kessler  &  Co.'s  failure  the  out- 
standing drafts  which  are  involTed  in  this  action  had  not  become  due, 
nor  had  there  arisen  any  obligation  on  behalf  of  the  defendants  to 
furnish  Kessler  &  Co.  money  to  pay  the  drafts,  as  they  were  all  doe 
more  than  15  days  after  the  bankrupts'  failure,  and  therefore  the  de- 
fendants had  not  furnished  Kessler  &  Co.  the  money  to  pay  the  drafts, 
nor  had  Kessler  &  Co.  furnished  Delbruck,  Leo  &  Co.  the  money  to 
meet  them  when  due. 

The  situation  that  then  existed,  therefore,  was  that  one  of  the  de- 
fendants had  drawn  its  draft  upon  Delbrudr,  Leo  ft  Go.  wtifdi  was 
payable  90  days  after  sight,  which  draft  Dclbruck,  Leo  &  Co.  had 
accepted,  and  thus  became  bound  as  principal  debtors  to  the  holders  of 
the  draft.  But,  as  between  Delbruck,  Leo  8i  Co.  and  the  defendants, 
the  drawer  of  the  draft,  one  of  the  defendants,  was  the  principal  debtor. 
If  Delbruck,  Leo  &  Co.  had  paid  these  drafts,  they  could  have  quite 
clearly  recovered  from  the  drawer  of  the  drafts,  one  of  the  defendants, 
the  amounts  that  they  had  paid.  It  is  true  that  Kessler  &  Co.  had 
undertaken  tfiat,  if  Delbruck,  Leo  &  Co.  had  paid  the  drafts,  thqr  eonM 
debit  Kessler  &  Co.  with  the  amount  of  the  payments,  and  defend- 
ants had  guaranteed  to  Kessler  &  Co.  that  these  drafts  would  be  paid — 
clearly  meaning,  I  think,  th^  would  be  paid  by  the  drawer  of 
the  draft,  who  was  a  member  of  the  defendant's  firm.  The  object  was, 
not  to  protect  the  holders  of  tiie  accepted  drafts,  but  to  protect  Del- 
bruck, Leo  8c  Co.  from  having  to  pay  drafts  drawn  by  G.  Fenstercr. 
in  case  G.  Fcnstcrer  did  not  furnish  the  funds  necessary  to  pay  the 
drafts.  In  other  words,  Kessler  &  Co.  guaranteed  Delbruck,  Leo  & 
Co.  against  any  loss  by  payment  of  the  drafts,  and  the  defendants 
guaranteed  Kessler  &  Co.  from  any  loss  in  consequence  of  their  guar- 
anty to  Dclbruck,  Leo  &  Co.  Under  this  arrangement,  as  I  view  it, 
the  principal  debtor  remained  G.  Fensterpr  or  the  defendants  uid  no 
obligation  ever  existed  as  against  Kessler  ft  Co.  or  the  defendants  until 
Delbruck,  Leo  &  Co.  had  actually  paid  the  drafts.  If  this  is  the  cor- 
rect situation  it  seems  to  me  entirely  clear  that  the  principal  debtor, 
G.  Fenstercr  or  the  defendants,  not  only  had  the  right,  but  they  were 
bound,  to  provide  funds  to  meet  these  drafts,  accepted  by  Ddlinick, 
Leo  &  Co.,  before  they  became  due,  and  if  they  performed  that  obliga- 
tion no  liability  of  Kessler  ^L-  Co.  existed,  and  there  was  nothing  dttt 
by  the  defendants  to  Kessler  &  Co.  under  their  guaranty. 
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Assuniing  that  Kcssler  &  Co.  had  not  failed,  but  had  continued 
business  after  October  30,  1907,  and  that  Mr.  G.  Fensterer,  in  Berlin, 
had  taken  up  the  accepted  drafts  before  they  became  due,  certainly 
Kcssler  &  Co.  would  have  I»ad  no  claim  against  these  defendants  for 
the  repayment  of  these  drafts.  They  would  never  have  been  debited 
in  their  account  with  Delbruck,  Leo  &  Co.  with  the  amount  of  the 
drafts  which  the  drawer  had  actually  paid,  and  Kessler  &  Co.  could 
have  had  no  claim  against  the  defendants  under  their  guarantee.  The 
failure  of  Kessler  &  Co.  did  not.  it  seems  to  me,  at  all  change  this 
situation.  After  the  failure  G.  Fensterer,  the  drawer  of  the  drafts 
accepted  by  Delbruck,  Leo  &  Co.,  did  just  what  he  might  have  done 
at  any  time.  He  paid  the  drafts  when  they  became  due,  and  this  was 
just  what  the  drawer  of  the  drafts  did  after  Kessler  &  Co.  had  failed. 
The  moment  these  accepted  drafts  were  paid  by  defendants,  Delbruck, 
Leo  &  Co.  had  no  possible  claim  against  Kessler  &  Co.  no  claim  that 
Delbruck,  Leo  &  Co.  could  have  proved  in  bankruptcy,  and  no  obliga- 
tion then  e.xisted,  or  ever  had  existed,  by  which  Kessler  &  Co.  became 
liable  to  Delbruck,  Leo  &  Co.  But,  even  assuming  that  Delbruck, 
Leo  &  Co.,  by  reason  of  their  failure,  or  for  any  other  reason,  had 
failed  to  provide  the  necessary  funds  to  meet  the  accepted  drafts,  I 
ihink  it  clear  that  Delbruck,  Leo  &  Co.  could  have  at  once  sued  the 
•  Irawer  of  the  drafts  and  disregarded  the  guaranty  of  Kessler  &.  Co. 
It  is  true  that  Kessler  &  Co.  had  guaranteed  Delbruck,  Leo  &  Co.  on 
the  payment  of  the  drafts,  and  had  authorized  Delbruck.  Leo  &  Co. 
to  debit  Kessler  &  Co,  with  the  amount  necessary  to  pay  them ;  but, 
as  before  stated,  the  drawer  of  the  drafts  was,  as  between  the  par- 
lies to  the  instruments,  the  principal  debtor :  Kessler  &  Co.  standing 
only  in  the  place  of  the  guarantor.  Assuminc;  Delbruck,  I.,eo  &  Co.. 
ihe  guarantors,  to  have  failed,  holding  a  guaranty  of  the  pa^onent  of 
the  drafts  executed  by  the  defendants,  it  seems  to  me  quite  clear  that, 
upon  the  doctrine  of  equitable  subrogation,  Delbruck,  Leo  &  Co.  would 
have  been  entitled  to  enforce  the  guaranty  as  against  these  defendants. 

[3,4]  It  is  a  general  principle  that  subrogation  is  a  form  of  equity 
jurisprudence.  It  is  founded  on  the  facts  and  circumstances  of  eacli 
particular  case  and  on  the  principle  of  natural  justice.  It  is  applied 
where  one  person  is  compelled  for  his  own  protection,  or  that  of  some 
interest  which  he  represents,  to  pay  a  debt  for  which  another  is  pri- 
marily liable.  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  vol.  27,  p.  203.  And 
it  is  also  a  general  rule  that  a  surety  who  i)ays  the  debt  of  his  principal 
will  be  subrogated  to  all  the  securities,  liens,  equities,  rights,  remedies, 
and  priorities  held  by  the  creditor  against  the  principal,  and  entitled  to 
enforce  them  against  the  latter  in  a  court  of  equity  or  of  equitable 
jurisdiction. 

(6,  6]  And  in  the  case  of  an  accommodation  acceptor  of  a  bill: 
".\s  hotweoa  himself  and  Uie  drawer  he  In  equity  oocupies  the  iwsltlon  of 

a  bureiy,  and  on  puyniont  of  the  bill  is  entitled  to  t>e  subrogated  to  Uie  rit;Ul:j 

of  the  holder."    Id-  :i31. 

[7]  And  the  rule  is  also  stated  at  page  225: 

"On  the  other  hand  the  weight  of  authority  is  tliat  where  the  prior  surety 
l»  couip<>llt*d  to  imy  the  debt  lie  will  be  tiubrogated  to  th«  ri^t  oi  the  creU- 
itur  against  the  subscqueat  surety." 
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[I]  And  in  37  Cyc.  437,  it  is  said : 

"A  cre<lltor  whose  debt  Is  due  is  subrogated  to  the  bcueflt  of  securities  and 
ludomnitlt's  furnished  by  the  principal  to  the  Buret>'-  •  •  •  The  rule  ex- 
tends to  KUMruntors  and  indorsers,  and  where  a  third  person  for  a  present 
cousldenitiiiii  Kuar:iiittH?s  the  payment  of  an  existing  debt,  amJ  the  debtor  exe- 
cutes to  him  a  luort^iiKe  <x>n<lltl<>iied  for  a  payment  ot  the  iudebt«dJie«s  to 
the  creditor  and  an  luili-niuttli  uIIdii  of  1ltt>  ;;iiarantor»  tlie  Owtttor  bgr  nib* 
stitutlon  is  entitled  to  tlif  Uiiotlt  of  tlie  security." 

See  M.  &  M.  Bank  v.  Cunimings,  149  N.  Y.  360.  44  N.  E.  173,  and 
National  Rank  of  Newburgh  v.  Bigler,  83  N.  Y.  51,  where,  in  speak- 
ing of  tliih  doctrine  of  c(iuitab!('  .sul)ro<jation,  it  is  said: 

••It?»  true  basis  is  not  to  ln'  fuiiinl  in  the  different  and  var>in;;  cinuin- 
stanr.'s  of  the  cases,  but  ii;  (lie  cHuiitaMe  ■  ousldoration.  roniinon  to  tl'.ein  all, 
that  tlie  SIM  virlties  in  the  lunsds  of  ilie  sureties  have  been  aiipropriated  by 
the  debtor  for  the  pavnient  of  the  delit.  mid  eoustitute  a  trust  for  its  Urtter 
.security,  which  equity  will  eiifon  e  for  the  heueht  of  the  creditor." 

[I]  These  principles  of  equitable  subrogation  are  too  familiar  tu 
r<M)uire  further  authority.  It  is  applied  in  favor  of  the  creditor,  where 
for  any  reason  equitable  considenitions  require  the  aoplication  of  the 
security  or  guaranties  of  a  debtor  to  be  ajiplied  to  tfie  discharge  of 

the  indebtedness;  and  applyinq^  tlii~  princii)lc  to  this  case  it  sccins  to 
me  tliat  Delbruck,  Leo  &  Co.  having  at  the  request  of  Kessler  &  Co. 
assumed  liability  by  accepting  the  pa|>er  of  Oaoriel  Fensterer.  became 
suhrogatcfl  to  the  ri^ht  to  all  securities  and  q'tiaratities  held  h\  Kcss- 
Icr  &  Co.  to  secure  the  payment  of  tliat  indohtcdncss.  Kc^'-icr  Co. 
had  guaranteed  the  payment  of  tlie  notes  drawn  on  Dcll)nick,  Leo 
Sc  Co.  by  Gabriel  Fensterer,  and  these  defendants  had  guaranteed 
Kessler  a  Co.  against  the  .  payment  of  those  notes.  Whatever  security, 
therefore,  Kessler  v"t  Cn.  had  to  protect  thcinsch'cs  as  against  any  obli- 
gation which  it  had  assumed  to  Delbruck.  Leo  &  Co.,  the  latter,  as 
the  creditor,  had  the  right  to  cnf<H%e  for  its  protection  upon  the  fail- 
ure of  Kessler  &  Co.  and  its  consequent  inability  to  comply  with  its 
obligation.  And  by  virtue  of  this  equitable  subrogation  Delbruck, 
Leo  &  Co.  had  the  right  to  enforce  the  defendants"  guaranty  to  Kess- 
ler &  Co.,  and  thus  the  voUmtary  payment  of  that  obligation  by  the 
defendant  to  Ddbmdc,  Leo  &  Co.  was  a  discharige  of  its  obligation  to 
that  firm  as  the  acceptor  of  these  notes,  and  was  therefore  a  satis- 
faction of  any  obligation  that  existed  between  the  defendant  and  Kess- 
ler &  Co. 

It  follows,  therefore,  that  upon  no  aspect  was  there  any  obligation 
ever  existing  in  favor  of  Kessler  &  Co.  or  its  assignee  in  bankruptcy 
against  the  defendant,  and  the  court  was  quite  right  in  directing  a  ver> 
diet  for  the  defendants. 

The  exceptions  are  therefore  overruled,  and  jttdgmeot  ordered  for 
the  defendants  on  the  verdict,  with  costs. 

LAUGHUN,  MILLER,  and  DOWLIKG,  JJ.,  coticur. 

McLaughlin,  J.  (dissenting).  The  defendants  agreed  wfdi  Kess- 
ler &  Co.  that,  if  they  would  procure  the  acceptance  in  Germany  of 
drafts  drawn  for  the  benefit  of  Leffler,  Thiele  &  Co.,  they  would  pay 
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to  Kcsslcr  &  Co.  the  amount  of  each  draft  prior  to  the  time  the  same 
fell  due,  and  in  addition  certain  commissions.  The  drafts  were  to  be 
drawn  by  Gabriel  Fensterer,  acting  as  the  agent  of  Leffler,  Thiele  & 
Co.  In  pursuance  of  this  agreement  Kessler  &  Co.  procured  the 
drafts  here  under  consideration  to  be  accepted  by  Dclbruck,  Leo  & 
Co.  Prior  to  the  acceptance,  Delbruck,  Leo  &  Co.  agreed  with  Kess- 
ler &  Co. — not  with  the  defendants — to  accept  and  pay  the  drafts  for 
the  account  and  to  the  debit  of  Kessler  &  Co.,  and  it  was  under  this 
arrangement  that  tlie  drafts  were  accepted  and  in  each  instance  charged 
to  Kessler  &  Co.  The  defendants  made  no  contract,  either  express 
or  implied,  with  Delbruck,  Leo  &  Co.,  and  were  not  known  in  the 
transactions,  so  far  as  appears,  until  after  Kessler  &  Co.  became 
bankrupts.  In  each  instance,  as  soon  as  Delbruck,  Leo  &  Co.  accept- 
ed a  draft,  they  charged  the  amount  of  it,  not  to  the  defendants,  but 
to  Kessler  &  Co.,  plus  their  commissions,  and,  on  receiving  a  remit- 
tance from  them,  credited  same  in  general  account.  When  a  draft 
was  paid,  Dclbruck,  Leo  &  Co.  charged  interest  to  Kessler  &  Co.  on 
the  amount  of  the  acceptance,  and  credited  Kessler  &  Co.  with  inter- 
est on  their  remittances,  and  all  the  items  were  settled  in  general  ac- 
count between  Delbruck,  Leo  &  Co.  and  Kessler  &  Co.  every  six 
months.  Whenever  a  draft  was  accepted,  Dclbruck,  Leo  &  Co.  wrote 
a  letter  to  Kessler  &  Co.,  advising  them  that  the  draft  had  been  drawn 
"for  your  account,"  and  that  they  had  accepted  it  "to  your  debit  for 
payment  on  account  ordinario" — that  is,  general  account.  Kessler  & 
Co.,  on  receiving  from  Delbruck,  Leo  &  Co.  advice  of  an  acceptance, 
credited  it  with  the  amount,  and  immediately  notified  the  defendants 
of  tlie  acceptance,  stating  the  amount  of  the  draft,  the  due  date,  and 
concluding  with  the  words,  "Note  that  the  same  is  to  be  covered" — 
that  is,  paid  to  us — "by  you  15  days  before  maturity." 

The  correspondence  and  the  acts  of  the  parties  prior  to  the  failure 
of  Kessler  &  Co.  indicate,  as  it  seems  to  me,  an  intention  on  the  part 
pf  all  the  parties  that  Kessler  &  Co.  alone  should  be  liable  to  Del- 
bruck, Leo  &  Co.  The  fact  that  the  drafts  were  drawn  by  Gabriel 
Fensterer,  one  of  the  defendants,  does  not  seem  to  me  to  be  of  im- 
portance, because  the  record  shows,  and  I  do  not  understand  that  the 
fact  is  disputed,  that  in  drawing  the  drafts  he  acted,  not  for  the  de- 
fendants, but  as  the  agent  of  Leffler,  Thiele  &  Co.  Nor  does  the  fact 
that  the  defendants  in  their  letter  to  Kessler  &  Co.  said  they  would 
"guarantee  the  payment  of  any  drafts"  change  the  situation.  The  real 
question  is:  What  did  the  parties  intend?  Such  intention  must  be 
ascertained  from  the  correspondence,  read  in  the  hght  of  what  they 
did.  Herryford  v.  Davis,  102  U.  S.  235,  26  L.  Ed.  160,  quoted  with 
approval  in  People  v.  Gluck,  188  N.  Y.  167,  80  N.  E.  1022;  Hargraves 
Mills  V.  Gordon,  137  App.  Div.  695.  122  N.  Y.  Supp,  245,  affirmed 
203  N.  Y.  568,  96  N.  E.  1116.  When  thus  ascertained,  it  seems  to 
me  to  show  that  Delbruck,  Leo  &  Co.  was  to  accept  the  drafts  drawn 
solely  on  Kessler  &  Co.'s  credit,  and  not  upon  the  credit  of  the  de- 
fendants, or  Leffler,  Thiele  &  Co.,  or,  in  the  case  of  the  other  draft, 
of  the  Block  Light  Company.  If  this  were  the  intention,  then  Del- 
bruck, Leo  &  Co.  had  a  claim  against  the  bankrupt's  estate,  and  it,  in 
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turn,  had  a  claim  against  the  defendants.  The  defendants  could  not 
•attsfy  that  claim  by  paying  the  same  to  Delbruck,  Leo  &  Co.  To 
hold  otherwise  is  to  permit  Delbruck,  Leo  &  Co.  to  get  its  pay  in  full, 

while  the  other  creditors  will  receive  only  such  dividend  as  the  bank- 
rupt's estate  may  yield.  Defendants  could  not  extinguish  an  indebted- 
ness to  the  bankrupt  by  paying  the  amount  of  it  to  one  of  the  latter's 
creditors,  to  whom  they  were  in  no  way  obligated.  Such  payment 
would  constitute  a  preference  under  the  statute.  Nat.  Bank  of  New- 
port V.  Nat.  Herkimer  P.ank,  225  U.  S.  178,  32  Sup.  Ct.  633,  56  L. 
£d.  1042;  In  re  Sanderson  (D.  Q  149  Fed.  273;  Western  Tie  & 
Lumber  Co.  v.  Brown,  129  Fed.  728,  64  C  C  A.  256. 

For  these  reasons,  I  am  unable  to  concur  in  the  prevailing  opinion. 
1  am  of  the  opinion  that  the  exceptions  should  be  sustained,  and  a 
new  trial  ordered. 


PEOPLE  T.  BIHLER. 

(Svpramc  Court,  AppeUate  DiTision,  First  Deputmant  Jamnrr  10,  1918.) 

1.  CsnnifAT.  Law  (|  178*) — Formek  Jeoi  akdy. 

Tlic  tiiadTertent  noting  by  the  court,  nn  the  iMick  of  an  indictment  for 
(if  the  (rrantlnK  of  n  mot  Inn  to  dismiss,  which  motion  was  made 
with  rt'ffronee  to  an  Itidlcttnent  for  larceiiy  against  the  same  person,  was 
not  a  valid  dlsniLssal  of  the  Indlotnient  for  libel  so  as  to  bar  a  prosecu- 
tion thcTofor. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  ii  820-829; 

Dae.  Die.  I  m«] 

%  ZdBCL  AND  SLAirnSB  (f  146*) — LlBKL— CBIUIIf AL  RcsPOmiBIUTr— PLACK 

or  "Publication." 

A  llbetnus  letter  Is  pnhllshed  both  In  the  place  where  It  la  posted  In 
tlie  mall  and  In  the  place  to  which  It  Is  addressed,  the  postmark  being 
prima  facie  evidence  tiiat  the  letter  was  in  the  post  office  on  the  date 
of  the  postmark,  so  that  the  publication  of  a  Iit»elous  letter  addressed  to 
one  In  Switzerland  was  eonqtlete  when  deposited  In  the  poet  oflkee  la 
Mew  York  City  with  poitaca  Pmpald  for  its  tnumtaton  to  Swltwrlaad. 

tM.  Mota^—rw  otbcr  cawi,  m*  and  Slaate,  Oeat  Dig,  |  406: 
Dm.  D1»  I  146L* 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  5841-5846.1 

8.  Cbimi.nal  Law  (J  97») — Locality  or  Oftensb — Place  of  Publication  or 
Libel. 

Under  Pen.  Code,  |  10,  making  one  pm)i.<«hable  within  the  state  for  any 
crime  committed  In  whole  or  in  part  thfri-ln,  one  who  wrote  and  (Icposfted 
In  the  post  ofllce  In  New  York  City  a  criminal  libel  addressed  to  (in.ither 
In  a  forelpn  country  would  be  guilty  of  libel. 

(Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  i|  177-188. 
tan  Dm  Dlff.  i  ST.*] 

Appeal  from  Court  of  General  Sessions,  New  York  Coimty. 
Charles  Bihler  was  convicted  of  libel,  and  appeals.  Affirmed. 
See,  also,  152  App.  Div.  884.  136  N.  Y.  Supp.  1143. 
Argued  before  INGRAHAM.  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  MILLER,  and  DOVVLING,  JJ. 

William  N.  Cohen,  of  New  York  City,  for  appellant 
Robert  S.  Jobnatone,  of  New  York  City,  for  the  People. 

•Vte  ettasr  CMS*  set  iSM  Mpic  a  i  sinau  la  Dae.  a  Am.  Dies.  1M7  W  4et%  *  asv'r  IsdSMS 
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DOW'LIXC,  J.  diaries  Bihler.  the  defendant,  had  been  in  the  cm- 
l)loy  of  Fenkart  &  Co.,  manufacturers  of  embroideries  and  laces,  at 
St.  Gall,  Switzerlaml.  from  February,  1900,  until  the  spring,  1901, 
when  he  was  sent  to  their  place  of  business  in  the  city  of  New  York, 
where  he  remained  until  February,  1906,  when  the  relation  of  em- 
ployer and  employe  between  them  ceased.  He  then  l)ccainc  inter- 
ested in  another  concern,  but  in  December,  1906,  returned  to  his  for- 
mer firm  as  manager  of  the  New  York  office,  remaining  in  such  ca- 
pacity until  July  1,  1908.  During  this  latter  hiring  there  was  discus- 
sion of  a  proposed  partnership  between  Fenkart,  Bihler,  and  one  Wild, 
as  the  rcMilt  of  which  Bihler  had  articles  of  partnership  drawn  up 
which  did  not  meet  with  Fenkart's  views,  and  he  refused  to  sign 
same,  by  reason  of  which  Bihler  became  incensed  against  Fenkart,  and 
verbally  and  in  writing  gave  utterance  to  threats  indicating  his  pur- 
pose to  sec  that  harm  came  to  Fenkart  in  revenge  for  his  failure  to 
execute  the  proposed  articles.  While  the  defendant  was  in  this  frame 
of  mind,  the  events  which  are  the  subject  of  the  charge  against  him 
occurred,  and  were  followed  by  his  statement  to  Ernest  A.  Boden- 
mann  that  he  had  "fixed"  Fenkart  so  that  he  could  not  help  himself 
any  more,  and  that  he  would  soon  hear  such  devclopnicius  that  noth- 
ing could  save  him  from  going  into  bankruptcy. 

Defendant  had  been  in  Switzerland,  at  Si.  Gall,  in  April,  1907,  dur- 
ing the  course  of  the  negotiations  for  the  new  partnership,  and  while 
there  had  been  introduced  by  Fenkart  to  his  bankers,  the  Toggcn- 
burger  Bank  and  the  Credit  .^nstalt  (formerly  the  Handel's  Bank), 
whereof  Leo  Briltaeur  was  the  representative.  The  third  bank  with 
which  Fenkart  did  business  at  the  time  in  question  was  that  of  Messrs. 
Wcgelin  S:  Co.  On  Saturday,  November  27,  1907,  defendant,  who 
was  then  connected  with  the  Bodenmann  Manufacturing  Company 
with  ofliccs  at  Weehawkcn,  N.  J.,  requested  Lillian  Stoeffer,  a  ste- 
nographer in  his  employ,  to  come  to  the  office  of  the  company  on  Sun- 
<lay  morning  (the  next  day)  to  write  some  personal  letters  for  him, 
and  to  furnisb  herself  with  plain  pai>er  and  enveloi)es.  When  she 
arrived  there,  about  11  o'clock  on  (hat  morning,  she  found  the  de- 
fendant waiting,  who  asked  her  if  she  had  plain  paper  and  envelopes, 
to  which  she  replied  that  she  had  brought  the  plain  paper,  and  would 
procure  the  envelopes,  which  she  did ;  thereupon  the  defendant  handed 
licr  the  draft  of  a  letter,  identified  by  the  witness  as  being  in  his  hand- 
writing, and  requested  her  to  make  three  copies  thereof,  which  she  did 
and  returned  them  to  the  defendant,  who  said  that  he  would  attach 
the  s]i]>s  liiinsclf  that  were  referred  to  in  the  letters,  and  that  he  would 
mail  ihcni  himself,  and  that  he  did  not  want  anybody  to  have  any 
copies.  At  the  time  that  defendant  handed  her  the  draft  letter  he 
also  handtvl  her  three  names  to  which  the  envelopes  were  to  be  ad- 
(lri.ssc<l,  viz.,  Wegelin  &  Co.,  St.  Gall,  Switzerland,  Toggcnburgcr 
r..iiik.  St.  f'fall,  Switzerland,  and  Leo  Brittaeur,  St.  Gall,  Switzerlan<l. 
The  witness  identified  the  letters  and  envelopes  produced  upon  the 
trial  as  those  which  she  typewrote;  the  letters  being  copies  of  the 
draft  in  the  defendant's  handwriting  handed  by  him  to  her,  and  the 
envelopes  being  the  ones  addressed  by  her  to  the  three  parties  named. 


Sup.  Ct) 


rmonm  t.  araum 


821 


The  kUer  was  the  libel  for  the  publication  of  which  the  defendant  w;i^ 
convicted.  The  witness  was  corroborated  by  Ernest  A.  Bodenmann, 
who  saw  defei)dafit  hand  the  stenographer  the  draft  letter,  heard  him 
ask  her  to  make  three  copies  of  it,  and  to  direct  three  envelopes,  saw 
her  ty])ewriting  the  letters  and  deliver  them  when  completed  with  the 
envelopes  to  defendant,  and  heard  defendant  tell  her  not  to  make 
copies  thereof,  as  he  wanted  no  one  to  have  a  copy,  but  that  he  would 
attend  to  the  slips  and  the  mailing  himself.  In  the  tatter  part  of  No- 
vcniljer,  VX)7,  at  543  Broadway  in  the  city  of  New  York,  Catlierine 
Hand,  employed  by  Fcnkart  &  Co.  at  that  place,  was  approached  by 
defeiniant,  who  asked  her  if  she  had  any  plain  writing  paper.  She 
Stated  that  she  had,  and  produced  a  sheet  which  she  delivered  to 
the  defendant,  inquiring  if  it  would  do,  to  which  he  replied  in  the 
affirmative.  The  defendant  then  directed  her  to  write  the  name  "Fen- 
kart  &  Co."  three  times  on  that  sheet  of  paper,  and  indicated  the 
space  to  be  left  between  the  names.  She  typewrote  the  name  as  di- 
rectcfl.  and  handed  the  paper  with  the  name  thrice  written  thereon  to 
the  defendant,  asking  at  the  same  time  if  he  wanted  her  to  do  any- 
thing with  it,  to  which  he  answered  that  he  would  attend  to  that  him- 
self. The  witness  identified  the  slips  produced  by  the  prosecution  as 
being  the  slips  typewritten  by  her.  'We  therefore  have  the  proof  of 
the  passage  into  the  possession  of  the  defendant  of  three  complete  sets 
of  paper,  as  follows:  I'"irst.  the  libelous  letter;  second,  the  slip  con- 
taining the  name  of  Fenkart  &  Co.;  third,  an  envelope  directed,  re- 
sf>t rtivr'v.  to  each  of  the  tlirce  parties  to  whom  the  libel  was  sent. 
Tile  leilcr  which  the  defendant  was  at  ^uch  great  pains  to  concoct,  and 
the  object  of  whose  attack  was  sonpht  to  be  concealed  by  the  method 
followed  in  its  preparation,  was  as  follows;  the  only  difference  in 
the  three  copies  bemg  in  the  name  of  the  person  to  whom  it  was  di- 
rected : 

"Alessrs.  Wegclin  &  Co..  Bunkers.  St.  UbU,  Switzerland. 

"Dear  Sirs:  Wc  wlsb  to  inform  you  for  your  own  beufflt  that  Uie  Ann  aa 
|ier  attached  slip,  is  in  a  lied  financial  condition,  they  owe  tbelr  bankers 
(conintission  house)  nearly  $250,000,  wbo  bold  a  lien  on  their  entire  stock, 
everything  tanidble  is  assigned  to  tlieir  bankers,  and  while  the  opntiactlon 
in  values  of  late  has  taken  al84>  some  proiKtrtions  in  the  commodity  Ouv  ^Iwl 
in  and  niauufacture.  their  equity  here  is  next  to  nothine. 

"There  are  a\m  an  nttaebment  salt  and  several  other  Ittigationa  hnngliig 
over  them,  which  may  at  any  moment  come  off,  and  which  they  will  very 
likely  lose  (yon  undoubtedly  know  what  mnlts  law  suits  here  usually  Ba4 
to)  80  tiint  yon  stand  a  good  show  of  secinic  another  Jotaanneti  Rolnier  case 
very  shortly;  we  understniid  that  this  luirty  is  making  stnteinents  to  bla 
bunkers  in  St.  Uall  rejcarding  his  financial  stiindin^  In  New  York  entirely  at 
vurianoe  with  the  facts. 

"If  this  illumination  of  facts  will  be  of  any  beuettt  to  you  we  shall  be 
irieaaed.         Totin.  FriendSL* 

To  this  letter  there  was  attached  a  slip  containing  the  words:  "Fen- 
kart &  Co." 

The  next  time  that  the  letters  were  heard  of  was  on  December  4, 
1907,  at  which  time  the  three  envelopes,  letters,  and  slips  had  reached 
St.  Gall,  Switzerland,  and  had  passed  into  the  custody  of  the  persons 
to  whom  they 'were  directed,  and  were  seen  there  by  Charles  Fenkart 
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At  that  time  cadi  envelope  bore  the  postmarks  "New  York,  N.  Y., 

1907— Sta.  E.— Nov.  25—11  P.  M.,*"  and  "St.  Gallen,  3,  xiii,  07,  12, 
Brf.  Exp."  Each  of  the  envelopes  also  had  upon  it  a  canceled  5-cent 
United  States  postage  stamps  It  was  shown  by  the  officials  of  the 
Post  Office  Department  that  each  letter  had  been  throu^  the  usual 
and  proper  channels  from  its  deposit  in  a  letter  box  in  the  territory 
of  station  E,  and  that  the  various  marks  thereon  indicated  its  trans- 
mission through  the  mails  in  the  ordinary  manner.  We  thus  have  the 
completioii  of  the  transaction  by  the  appearance,  in  the  possession  of 
those  to  whom  the  libels  are  intended  to  be  mailed,  after  their  actual 
iransniission  through  the  mails  of  the  Hbcls  prepared  under  defend- 
ant's direction  and  passed  into  his  custody.  There  has  been  no  at- 
tempt made  to  explain  the  way  in  which  these  libels  passed  out  of  the 
custody  of  defendant,  nor  any  attempt  to  break  the  force  of  the  te»> 
timony  which  points  irresistibly  to  the  defendant's  having  carried  out 
his  statement  to  witnesses  that  he  would  attend  to  the  mailing  of  the 
letters  and  dips  himself.  We  are  unable  to  see  how  the  jury  could 
have  reached  any  other  ooochision  opon  tihis  evidence  than  that  of  the 
defendant's  guilt 

[IJ  The  questions  urged  upon  this  appeal  are;  First,  that  the 
deiendant  was  entitled  as  a  matter  of  law  to  the  dismissal  of  the  in- 
dictment against  him  because  it  had  once  been  dismissed  by  a  judge 
of  the  Court  of  General  Sessions ;  second,  that  the  crime  of  pub- 
lishing a  libel  in  the  county  of  New  York  was  not  established;  third, 
that  the  facts  proved  established  that  the  libel  was  published  in  St. 
Gall,  Switzerland.  The  defetldant's  first  contention  is  based  upon 
the  following  facts:  The  defendant  was  under  two  indictments,  the 
one  in  question  for  libel  numbered  68,429,  and  one  for  grand  larceny 
in  tlie  first  degree  numbered  65,082.  On  January  21,  1909,  applica- 
tion was  made  to  the  judge  presiding  in  Part  I  of  the  Court  of  Gen- 
eral Sessions  for  the  dismissal  of  the  grand  larceny  indictment.  The 
application  was  granted,  and  an  order  to  that  effect  made  by  the 
court  and  entered  in  the  minutes.  The  grand  larceny  indictment  was 
thereupon  sent  for  to  the  clerk's  office,  but  by  mistake  the  libel  in- 
dictment was  sent  up  instead,  and  the  clerk  inadvertently  wrote  upon 
it  the  memorandum  "P.  I.  Jan.  21/09,  On  Motion  of  District  At- 
torney Indictment  Dismissedi"  which  the  judge  initialed.  It  was  im- 
mediately discovered,  however,  that  the  wrong  indictment  had  been 
sent  from  the  clerk's  office,  and  the  correct  one  was  thereupon  sent 
for  and  the  proper  memorandum  indorsed  thereupon  and  initialed 
by  the  judge.  The  memorandum  which  had  been  written  on  the 
libel  indictment  by  mistake  was  crossed  out  by  drawing  ink  lines 
through  it,  and  the  initials  of  the  judge  erased  with  his  knowledge 
and  ai>])roval.  There  was  no  attempt  made  to  controvert  these  facts. 
The  only  indictment  for  the  dismissal  of  which  an  order  had  been 
made  was  that  for  grand  larceny  to  which  the  motion  had  been  di- 
rected. No  motion  was  ever  made  to  dismiss  the  indictment  for  li- 
bel nor  was  any  order  to  that  etfect  ever  made.  The  indictment  for 
libel  was  not  before  the  cruirt  for  consideration  in  any  way.  Under 
these  conditions  it  must  be  apparent  that  a  mere  inadvertence  or  mis- 
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take  tmoonsciously  made  by  the  court  in  initialling  upon  the  back  of 
an  indictment  the  granting  of  a  motion  to  dismiss,  which  had  not 
been  made  with  reference  to  it  but  to  a  different  and  existing  indict- 
ment against  the  same  person,  cannot  be  made  use  of  as  a  valid  dis- 
missal. No  order  was  ever  made  dismissing  the  indictment  for  li- 
bel, and  it  still  remained  in  full  f<woe  and  effect  when  the  present 
trial  took  place. 

The  second  and  third  propositions  may  be  dlscimed  t<^ether.  It 
is  the  contention  of  the  appellant  that  there  was  no  publication  of 
the  libel  in  question  until  the  letters  reached  Switzerland  and  were 

opened  there  ;  in  uthcr  words,  that  no  part  of  the  crime  was  com- 
mitted within  the  stale  of  New  York,  and  that  therefore  the  offense 
is  not  cognizable  here.  At  the  time  of  the  commission  of  the  offense 
in  question,  the  provisions  of  the  Penal  Code  relative  to  libel,  80  fat 
as  they  are  involved  in  the  present  appeal,  were  as  follows : 

"Eke.  242.  ^  maUdoiu  pnbUcatkm,  by  writing,  priotliif.  pletm  eOfT. 
•Iffa  or  otlierwlM  than  by  own  tpcedi»  wbteh  eipoaes  any  UtIiis  person,  or 
tiw  memory  of  any  peraon  deoMWSd,  to  batrsd,  eontempt,  ridtcola  or  obloquy, 
or  which  cameci.  or  tends  to  canss  any  peraon  to  be  RboiuMd  or  avoided,  or 
whl^  has  a  tendency  to  laJars  mar  porson.  corporation  or  anodatloB  «t  per- 
aons.  In  bis  or  their  bnalneos  or  oeeopatioD,  Is  a  UbeL 
«*8ee  m  A  person  who  pabllaheo  a  Ubsl  Is  golttir  of  a  niM(miiauior.'' 
*nSflft  m  Tosnatalnadiarsootpablishloga  Bbri.  It  ts  not  naciaasry  that 
the  matter  eosiplalnsd  of  dioald  bare  boon  oaoa  by  another.  It  is  enoutfi 
that  the  dellapdant  knowlociy  dlaplaysd  k,  or  parted  with  Its  lauaedlate  cus> 
tody,  andar  drenautsneeo  wUdi  ospoasd  tt  to  bo  aeen  or  nnderstood  by 
another  person  than  hlBad&* 

Section  16  of  the  Penal  Code  a*  Aen  existing  was  as  follows : 

The  followlnf  persons  are  UaUo  to  ponlshment  within  the  state:  1.  A 
person  who  commits  within  the  state  any  crime  in  wtiole  or  in  port" 

Section  683  of  tiie  Penal  Code  provided  as  follows : 

"In  the  various  cases  In  wlilch  ttm  scmll'.jn  of  a  Iftter  Is  made  crltuliial  liy 
this  ("<Hle,  the  offense  Is  rtceined  cmniiU  ti^  fr mi  thf  time  when  such  letter  is 
deposltetl  in  any  iiost  otilce  or  other  [ilaof,  ur  (leiivtrt'd  to  any  i>erNon,  with 
Intent  -that  It  shall  be  forvvanliHl.  Ami  the  iiarty  may  be  Indicted  and  tried 
In  any  county  wherein  such  letter  Is  so  depn-iited  or  didlvorodt  OS  In  Whidi 
It  Is  received  by  the  |>orsou  to  whom  It  Is  addres-sed." 

The  foregoing  provisions  are  to  be  found  in  the  present  Penal  Law 
numbered,  respectively,  sections  1340,  1341,  1930,  and  550. 

[2]  The  rule  with  regard  to  the  place  of  publication  of  a  libel  is 
thus  stated  in  Odgers  on  Libel  and  Slander  (5th  Ed.)  p.  728: 

"It  te,  however,  necessary  In  a  criminal  case  to  further  prore  that  the 
prisoner  published  the  llbol  In  the  county  in  which  the  venue  Is  laid.  How- 
Ofrer,  If  the  defendant  write  a  libelous  letter  and  cause  It  to  he  imsted,  tbat 
tetter  Is  pabliBhed  both  In  the  county  where  It  Is  pouted,  and  In  the  eouoty  to 
irtileh  tt  Is  addressed,  if  tt  be  opoaod  therOi'* 

He  further  lays  domi  tiie  rale  that; 

"The  |iostmarlc  is  sufficient  prima  facie  evidence  that  the  letter  was  In  the 
post  otBce  on  the  date  of  the  mark."  Id.  p.  728;  Wlgmore  on  Evid.  U  86, 151 ; 
Xawbob  on  Frssonpt  Bvid.  9-  SUt 
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So  the  same  author  further  says  on  page  675 : 

"If  the  defeodjiDt  wnite  a  Ul>el,  which  Is  in  some  way  subsequently  pub- 
lished, this  Is  prima  facie  at  all  events  a  publiontlon  by  the  defendant.  Per 
Holt,  C.  J.,  in  R.  V.  Beere,  12  Mod.  221 ;  1  Ld.  Rnyni.  414.  A  letter  is  pab- 
lislicd  as  mou  as  It  is  posted,  provided  it  ever  reaches  the  party  to  whom  it 
Is  addrfsse<l,  and  this  will  be  presumed  if  there  is  no  evidence  to  the  con- 
trary. Thus,  if  a  letter  in  the  handwriting  of  the  defendant  be  produced  in 
court  with  the  seal  broken  and  the  proper  postmarks  outside,  that  Is  audi- 
cient  prima  facie  evidence  of  publication." 

The  leading  case  cited  is  that  of  The  King  v.  Sir  Francis  Burdctte. 
Bart.  4  B.  &  Aid.  95.  There  the  libel  in  question  was  written  and 
posted  in  Leicestershire  and  delivered  in  the  county  of  Middlesex, 
and,  while  there  was  no  proof  nor  trace  of  a  seal  or  postmark  on  the 
open  envelope,  it  was  held  by  the  justices,  with  one  expressing  doubt, 
that  a  delivery  at  the  post  othce  at  Leicestershire  of  a  sealed  letter  in- 
clobing  a  libel  was  a  publication  of  a  libel  in  Leicestershire,  and  it  was 
further  held  that,  where  the  defendant  wrote  and  composed  a  libel  in 
Leicestershire  with  the  intent  to  publish  it  in  Middlesex,  he  might  be 
indicted  for  a  misdemeanor  in  either  county.  Best.  J.,  in  answering 
the  contention  that  there  was  no  evidence  that  the  libel  was  published 
in  the  county  of  Leicestershire,  said : 

"It  must  be  borne  in  mind  that  the  question  is  not  whether  the  evidence 
was  such  as  oui^ht  to  have  sntlsiied  a  Jury  of  the  fact  of  publication  In 
Leicestershire,  but  whether  any  facts  were  proved,  which  raised  a  pre«unii>- 
tion  of  publtcation  in  ihat  county.  If  there  were  any  such  fact,  I  could  not 
deal  with  them  otherwise  than  I  did.  I  am  of  opinion  tlmt  there  was  evi- 
dence In  this  case,  on  the  part  of  the  prosecution,  which  rai.sed  a  stronj; 
presumption  that  the  libel  was  published  In  Leicestershire;  and,  no  attempt 
having  been  made  to  rebut  such  presumption.  It  became  in  my  mind  conclu- 
sive proof  of  that  fact.  (Page  121.1  *  *  •  So  in  the  case  of  a  lll>cl 
publication  la  nothing  more  than  doing  the  last  act  for  the  accomplishment 
of  the  mischief  Intended  by  It.  The  moment  a  man  delivers  a  libel  from  his 
hands,  his  control  over  It  is  gone.  He  has  shot  his  arrow,  and  it  docs  not  de- 
l^end  upon  him  whether  it  bits  the  mark  or  not.  There  is  an  end  of  the  locus 
p<enltentlfe,  his  offense  is  complete,  all  that  depends  upon  him  is  consum- 
mated, and  from  tliat  moment  ui)on  every  principle  of  common  sense  he  is 
liable  to  be  called  upon  to  answer  for  his  act  Suppose  a  man  wraps  up  a 
newspaper  and  sends  It  into  another  county  by  a  boy ;  who  is  the  publisher? 
The  iMjy,  who  perhops  cannot  read,  or  is  ignorant  of  Its  contents,  or  the  niau 
who  has  put  it  up  in  the  envelope?  The  lM>y  who  carries  it  Is  merely  an  inno- 
cent instrument.  There  can  be  no  other  publisher  but  the  person  who  sent 
it.  and  he  publishes  it  when  he  delivers  it  to  the  hoy.  If  the  sending  of  a 
letter  by  the  |)ost  be  not  a  publication  in  the  county  from  whence  it  is  sent, 
how  Is  the  llbeler  to  be  punished  who  sends  his  libel  by  the  post  to  some 
foreign  country  for  circnlntion?  The  llbeler  will  not  go  to  the  foreign  coun- 
try that  he  may  be  punished  there.  If  the  sending  it  from  Kiiu'land  l>e  not 
publication  (as  Is  contended  at  the  Bar),  can  It  be  insisted,  when  the  lilwl 
Is  completed  by  pubiicntlou,  that  such  a  lit>cler  can  nowhere  be  punished? 
(Pages  126,  127.]" 

The  learned  justice  discussed  the  subject  at  considerable  length,  and 
pointed  out  that  the  theory  of  the  common  law,  of  which  the  civil 
law  was  strongly  confirmatory,  was  that  "publication"  means  "the  act 
of  delivering,  which  precedes  the  manifestation  of  the  contents,"  and 
he  refers  to  several  cases  which  supported  his  conclusion  that  "the 
putting  of  a  letter  into  the  post  is  a  sufficient  publication."  Pages 
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127,  128.  Ilolroyd,  J.,  also  held  that,  as  soon  as  a  manuscript  of  4. 
libel  had  passed  out  of  the  defendant's  possession  and  control,  it  wAb 
deemed  to  be  published,  so  far  as  the  defendant  was  concerned.  He 
stated : 

"Bnt  wliplher  tt  was  sent  away  or  ptii  tt  d  with  by  the  defeiulnnt  in  Ixjlci  s- 
tershlre,  open  or  sealed,  makes,  in  my  oiilnlon,  no  difference  wltti  respect  to 
the  (luestion  whether  it  was  In  point  of  law  pnlillshe*!  by  him  In  tbnt  county 
or  not,  80  far  as  to  give  tlie  jury  of  that  county  jurisdiction  over  time  fact. 
In  r>  Co.  Rep.  12Ra,  it  l.s  laid  down,  that  a  scandalous  llbol  may  be  published 
tradltlone,  when  the  libel,  or  any  copy  of  It,  is  (h  Userod  over  to  scandalize 
the  party.  So  that  the  mere  delivering  over  or  parting  with  the  libel  with 
tbat  lutcfDt  Is  de^^mod  a  publlahinK.  It  Is  an  uttering  of  the  libel,  and  that 
I  take  to  be  the  scuso  In  M  hlch  the  word  pubH.shinc  Is  used  In  law.  ThouKh 
in  common  parlance  that  wurd  uiay  lie  coiillned  in  its  meaning  to  making 
tbe  coDtcQta  knowD  to  the  public,  yet  Its  meaning  is  not  bo  limited  In  Uw." 
Pas*  148. 

He  also  discusses  the  matter  at  considerable  length,  and  points  out 
emphatically  that  the  mere  pnrtinrr  with  tlie  liln.-!  by  which  the  defend- 
ant loses  his  power  of  contiul  over  it  is  an  uttering  and  publica- 
tion thereof;  that  the  act  of  another  person  afterwards  in  reading  the 
libel^  does  not  alter  the  defendant's  criminali^  or  the  nature  of  his 
act  m  the  cotmty  where  he  parted  with  it  with  criminal  intent.  Ab- 
bott, C.  J.,  was  of  the  same  opinion.  He  also  held  that  the  publica- 
tion of  a  libel  did  not  mean  an  actual  cotninunication  of  the  contents 
of  the  paper,  but  that  a  libel  might  be  published  by  ddhrery,  and  that 
the  parting  with  the  letter  by  the  defendant  in  the  coimty  of  iieiceater^ 
shire  constituted  a  publication. 

This  case  was  cited  with  approval  hy  Cokridge,  h.  C.  J.,  in  R.  V. 
Holmes,  15  Cox  C.  C.  343,  where  he  said : 

**  •  *  *  It  was  held  in  Hex  v.  Bnrtlett,  4  B.  &  Aid.  96.  and  otber  cases 
that  the  delivery  at  tlie  poet  office  of  a  sealed  letter  iDclosing  a  IIM  Is  a  pab> 
lleatlon  of  the  libel  at  tbe  place  of  posting."   Page  344. 

In  United  States  v.  Smith  (D.  C.)  173  Fed.  227,  232,  it  was  held 
where  the  defendants  printed  copies  of  a  newspaper  containing  an 
alleged  libelous  article  in  the  city  of  Indianapolis,  and  deposited  them 
in  the  United  States  post  office  there,  to  be  transmitted  by  mail  to 
subscribers  in  Wa^^liiiif^'ton,  the  jurisdiction  was  in  Indianapolis,  Ind.. 
for  there  the  publication  took  place  and  was  complete.  That  was  a 
specific  question  presented  in  the  case,  and  the  court  held  as  indicated, 
further  stating : 

"Where  people  jirint  a  nowspniier  here,  and  deposit  It  In  the  post  office 
here,  for  circulation  thmuLiliont  >>ther  states.  terrltOfflMb  eOOBtlei,  and  dls- 

triets,  there  la  one  publication,  and  that  is  here." 

In  Mills  V.  State,  18  Neb.  575,  26  N.  W.  354,  it  was  held  that  a 
libelous  charge  made  by  the  defendant  against  a  person  contained  in 

a  letter  written  and  mailed  in  the  state  of  Nebraska  to  a  person  in 
West  Virginia  was  sufficient  to  render  the  defendant  liable  in  the 
state  of  Nebraska  for  the  offense.  This  is  not  an  unconsidered  hold- 
ing, for  the  court  stated  that  were  it  not  for  error  in  another  respect, 
an  afHrniance  of  the  judgment  would  result. 
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In  Youmans  v.  Smith,  153  N.  Y.  214,  218,  47  N.  E.  265,  266.  the 


court  said: 

"Printing;  a  libel  is  regarded  as  a  publication  when  poaseflsion  of  the  printed 
matter  la  delivere<l  with  the  expectation  that  It  will  be  read  by  some  third 
person,  provided  that  renult  actually  follows." 

In  18  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  1015,  it  is  stated  in  de- 
fining what  constitutes  a  publication  that: 

"The  general  rule  la  that  any  communication  by  one  person  to  another  or 
others  of  defamatory  matter  concerning  a  third  person,  or  the  doing  of  any 
net  intended  to  result,  or  which  would  naturally  result  in  the  ex|K>sure  ot 
the  contents  of  the  libel  to  any  person  other  than  the  author,  is  a  publication 
within  the  meaning  of  the  term  as  used  in  the  law  of  libel  and  slander." 
I'ttue  1013. 

"A  person  who  sells  or  delirers  libelous  matter  to  another  or  others  or 
pnrts  with  the  posses-slon  and  custody  of  the  same  under  circumstances  which 
fxfwse  It  to  be  read  or  seen  by  another  or  others  Is  chargeable  with  the  pub- 
lication thereof.    •    •    • "    id.  p.  1014. 

•  The  sending  to  one  person  of  a  private  letter  containing  matters  defama- 
tory of  another,  constitutes  a  publication,  and  it  has  been  held  that  the  mere 
dei>oslting  of  a  letter  containing  such  matter  In  the  post  office  would  be  a 
publication  of  It,  though  It  never  came  to  the  hands  of  him  for  whom  it  was 
Intended,  If  it  came  to  those  of  anyone  else,  because  a  wrongdoer  Is  answer- 
able for  all  the  consequences  of  bis  acts."   Id.  p.  1015. 

It  will  be  found  that  Rex  v.  Burdett  has  received  general  accept- 
ance as  stating  the  common  law  on  the  question  of  what  constitutes 
publication  of  a  libel.  Among  other  cases  in  which  it  was  expressly 
followed  is  Giles  v.  State,  6  Ga.  276.  In  the  draft  of  the  Penal  Code 
prepared  by  Commissioners  David  Dudley  Field,  William  Curtis 
N'oyes,  and  Alexander  W.  Bradford,  dated  March,  1864,  and  submit- 
ted for  public  examination  and  suggestion  prior  to  revision  by  the 
commissioners,  the  following  section  was  proposed : 

"313.  To  sustain  a  charge  of  publishing  a  libel  it  is  not  needful  that  the 
words  complained  of  should  have  l>een  read  by  any  person.  It  is  enough  that 
the  accused  knowingly  parted  with  the  immediate  custody  of  the  libel  under 
circumstances  which  exiK>scd  it  to  be  road  by  any  other  persons  than  himself." 

The  note  to  this  section  gives  as  the  authority  for  its  provisions 
Giles  v.  State,  in  which  the  case  of  Rex  v.  Burdett  was  expressly  ap- 
proved and  followed. 

When  thereafter,  under  date  of  December,  1864,  the  commissioners 
submitted  their  proposed  Penal  Code  to  the  consideration  of  the  Leg- 
islature, section  313  remained  unchanged  save  for  the  substitution  of 
"another"  for  "any  person"  in  the  first  sentence.  Section  245  of  the 
Penal  Code  is  in  the  precise  language  of  the  last  proposed  section 
313.  So  that  the  real  basis  of  the  present  Code  provision  as  to  the 
publication  of  a  libel  is  Rex  v.  Burdett,  and,  as  we  view  it,  that  pub- 
lication was  complete  when  the  libel  was  deposited  in  the  post  of- 
fice in  New  York  City,  directed  to  a  third  person,  and  with  the  post- 
age prepaid  for  its  transmission  to  him. 

[3]  Even  if  this  were  not  so,  we  think  the  provisions  of  section  16 
of  the  Penal  Code  would  have  been  sufficient  upon  the  facts  in  this 
case  to  have  justified  the  defendant's  conviction,  for,  if  it  were  held 
that  the  whole  of  the  act  of  publishing  the  libel  had  not  been  com- 
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picted  when  the  same  was  deposited  in  the  mail,  it  certainly  was  com- 
mitted in  part  by  such  deposit,  for  the  mailing  of  the  letter  was  the 
first  step  m  the  process  of  publication  and  an  essential  step  therein, 
without  which  publication  would  not  have  been  possible.  Nor  is  there 
anything  inconsistent  with  oar  scheme  of  statutory  enactment  in  tiie 
punishment  within  this  state  of  an  offense  committed  here  in  part. 
By  section  16  of  the  Penal  Code  (based  on  section  15  of  the  Field  Penal 
Code  as  reported  in  1864),  all  persons  were  liable  to  punishment  with- 
in the  sute,  if,  first,  they  commit  within  the  state  any  crime  in  whole 
or  in  part;  second,  if  they  commit  without  the  state  any  offense  which, 
if  committed  within  the  state,  would  be  larceny  u!ider  its  laws,  and 
they  are  found  with  any  of  the  stolen  property  within  the  state;  third, 
if,  being  without  the  state,  they  cause,  procure,  aid,  or  abet  another 
to  commit  crime  within  the  state ;  fourth,  if,  being  without  the  state, 
they  abduct  or  kidnap  any  person  by  force  or  fraud  contrary  to  the 
laws  of  the  state  where  the  act  was  committed,  and  bring,  send,  or  con- 
vqr  nich  person  within  the  limits  of  the  state  and  he  is  afterwards 
found  therein;  and,  fifth,  if  being  without  the  state  and  with  intent 
to  cause  within  the  state  a  result  contrary  to  the  laws  nf  this  state 
thejr  do  an  act  which  in  its  usual  course  results  in  an  effect  contrary 
to  Its  taws.  These  last  four  subdivisions  are,  tn  effect,  enactments 
provided  for  in  propovcd  section  12  of  the  Graham  Draft  Code  of 
Criminal  Procedure  reported  to  the  L^islature  December  31,  liH9, 
which  reads  as  follows: 

"Wlwn  the  eommiMioii  at  a  imUle  aSme  eomiNnoed  wlHioi^  fidi  stale  la 
eMunannatad  wlthla  tke  bMUttarks  tlMNoCfbs  dslwidaat  Is  liaMs  to  poxMb- 
meat  flMnCor  la  tUs  itata^  alttMnicli  be  were  oat  ot  the  state  at  the  ttme  vt 
the  eoflUBlssloa  eC  the  eOense  ebaned.  provided  be  cooaanunated  tbe  offeoso 
tlUNMi^  Cbe  iaterTaottai  of  aa  lonocent  or  guilty  agent  wttbla  tUs  statob  or 
fetr  any  otlier  meaiM  piooMdlBK  directly  from  hltnaelf ;  aad  la  aoeb  ease,  fbo 
Jorlsdlctlon  to  in  the  connty  in  which  the  offense  to  conMttugoated.'* 

And  so,  in  the  proposed  Field  Code,  the  revisers  expressly  declared 
that  the  jurisdiction  of  the  state  over  offenses  planned  or  in  part  com- 
mitted outride  its  boundaries  on<;lit  to  be  inserted  in  the  Ctnie  unUss 
elsewhere  enacted.  Thus  we  have  as  a  result  of  consistent  legis- 
lative enactment  jurisdiction,  first,  over  offenses  commenced  outside 
the  state  where  the  results  or  victim  of  the  acts  specified  arc  brou^jht 
within  the  state,  and  also  over  olfcnses  initiated  outside  the  bound- 
aries of  the  state  and  consummated  within  its  boundaries  by  agents  of 
the  instigating  party;  and*  second,  over  offenses  commenced  within 
the  state  and  completed  elsewhere. 

We  have  examined  the  whole  record,  from  which  it  clearly  api)ears 
that  the  defendant  had  a  fair  and  impartial  trial  at  which  his  ri^^hts 
were  adequately  protected  by  his  counsel;  that  no  reasonable  doubt 
could  exist  as  to  his  puilt  of  the  offense  with  which  he  was  charj^'cd  ; 
that  the  letter  coniplauicd  of  was  clearly  libelous;  and  that,  when  he 
deposited  the  libelous  matter  in  the  mail  for  transmission  to  third  par- 
ties with  an  intent  that  it  sliould  be  seen  by  them,  his  guilt  was  com- 
plete. 

The  jtidgment  appealed  from  will  therefore  be  affinned.  AU  concur. 
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PBOPI-T:  ex  rel.  DOMKNS  v.  WARDEN  OR  KEEPP:US  OF  CITY  PRISOX. 
(Supreme  Court,  Appellate  Division,  Second  Deportment   January  24.  1D13., 

1.  Ckimi.v.m.  I,.\w  a  ill*) — Rionr  to  Examine  Witnesses. 

A  iiorsuii  arri'stt'd  for  a  luLsdeuieanor  was  not  entitled  to  a  dlHcharge  od 
habeas  coiims  on  the  grouud  that  he  was  held  for  trial  without  beins 
confronted  with  or  having  an  opportunity  to  cross-examine  the  wiiiplaln- 
IDB  witness,  In  violation  of  Code  Cr.  Proc.  {{  191.  195,  giving  the  de- 
fendant a  right  to  crosB-exauilne  the  witnesses  against  him  on  an  exaui- 
iuutiou  l»eforc  a  m:i};lstrate  if  tliey  be  In  the  county,  and  re«iuiring  that 
wltnetj-ses  be  examined  lu  his  prf!fM!nce,  where  It  appeared  that  the  com- 
plaining witness  wan  not  within  the  state. 

[Ed.  Note. — I-'or  otlier  canes,  see  Criminal  Low,  CeuL  Dig.  tt  412,  479- 
4S1;  Dec.  Dig.  f  2.U.«J 

2.  Criminal  Law  ({  2.'5.1») — Evidexce— Deposition. 

A  deposition  upon  which  a  warrant  was  issueil  for  the  arrest  of  the 
defendnut  could  not  be  used  against  liim  at  liis  trial,  wliere  he  bad  no 
opjwrtunity  to  cross-examine  such  witness  at  the  preliminary  exam- 
ination. 

(Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  1  4S0;  Dec. 
Dig,  {  Si:',*] 

Appeal  from  Special  Term,  Kings  County. 

Habeas  corpus  by  the  People,  on  tlie  relation  of  George  R.  Domens, 
against  the  Warden  or  Keepers  of  the  City  Prison.  City  of  New  York, 
From  an  order  sustaining  the  writ,  and  discharging  the  relator,  de- 
fendant appeals.    Reversed,  writ  dismissed,  and  relator  remanded. 

Argued  before  lENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  J  J. 

Hersey  Egginton,  Asst.  Dist.  Atty.,  of  Brooklyn  (James  C.  Cropsey, 
Dist.  Atty.,  of  Crookiyn,  and  Harry  G.  Anderson,  Asst.  Dist.  Alty.,  of 
New  York  City,  on  the  brief),  for  appellant. 

Jacob  Eilperin,  of  Brooklyn,  for  respondent. 

CARR,  J.  [1]  The  relator  in  this  proceeding  was  arrested  under 
a  warrant  issued  by  a  city  magistrate  of  the  city  of  New  York,  in  the 
borough  of  Brooklyn,  on  the  charge  of  a  misdemeanor.  There  is  no 
question  on  this  appeal  as  to  the  sufficiency  of  the  deposition  on  which 
the  warrant  was  issued.  On  the  relator's  arrest,  he  was  arraigned 
before  a  city  magistrate,  and  appeared  by  counsel  and  demanded  an 
exumination,  pursuant  to  chapter  7  of  the  Code  of  Criminal  Procedure. 
It  further  appears  from  the  record  that  the  hearing  of  the  examination 
was  adjourned  four  times,  in  order  to  enable  the  people  to  produce 
one  of  the  witnesses,  who  had  made  a  deposition  upon  which  the 
warrant  was  issued,  and  which  was  necessary  to  sustain  the  issuance 
of  the  warrant.  It  likewise  appeared  that  on  the  various  days  of 
the  adjournment  this  witness  could  not  be  found  within  the  coun- 
ty of  Kings,  in  which  the  procceditig  was  being  had,  nor  within  the 
state. 

On  the  last  adjourned  date  it  was  admitted  by  counsel  for  the  rela- 
tor in  open  court  that  the  witness  in  question  was  and  had  been  during 

•For  other  cnsea  see  same  topic  A  i  number  In  Dec.  ft  Am.  V\ta.  1907  to  dat*.  &  Rep'r  Indexes 
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the  tune  in  question  absent  from  the  state  of  New  York,  and  sojourn- 
ing or  resident  in  the  state  of  Pennsylvania.  On  the  failure  of  the 
]»rosccution  to  produce  this  witness  for  cross-examination  by  the  re- 
lator. Iiis  counsel  d<niandcd  the  discharge  of  the  pri--i>ntr.  The  mag- 
istrate denied  the  motion,  and,  on  the  strength  of  the  depositions  be- 
fore htm,  held  the  prisoner  for  trial  in  the  Court  of  Special  Sessions. 
He  fixed  bnil  in  the  meantime  at  the  sum  of  $500,  making  the  commit- 
ment accordingly.  The  relator  was  thereupon  committed  to  the  City 
Prison,  subject  to  being  discharged  upon  bail  as  fixed  by  the  cit\  mag- 
istrate, to  awftit  the  trial  of  the  charge  against  him  in  the  Court  of  Spe- 
cial Sessions,  as  is  provided  for  by  statute  covering  such  matters  in 
the  city  of  New  York.  A  writ  of  habeas  corpus  was  sued  out  by  the 
relator,  and  the  learned  court  at  Special  Term  in  Kings  county  sus- 
tained sakl  writ,  and  discharged  the  relator  from  custody,  assigning 
reasons  specified  in  the  order  as  follows: 

"I'lMui  tlic  t^ruiiiid  tliat  the  m:i>:l>trato  lield  tbe  relator  for  trial,  without 
coofroiitiiig  iiiiii  with  his  itccu'^or  ur  :i.T.>r<lii)s  him  an  oppmtuiitjr  to  croas- 
examiuc  tho  wituos-ics  produced  a;.'ain^t  iiim." 

Sections  194  and  195  of  the  Code  of  Criminal  Procedure  provide 
as  follows: 

"Sea  194.  D^hmIUods,  to  be  Read  on  Examination,  and  Wltueases  Exam- 
toed. — ^At  tbe  examination,  the  magistrate  mnat,  in  tbe  first  place,  read  to 
the  deteBdant  tbe  dapoaltloas  oC  tbe  wttnessea  examined  on  tbe  taking  of  the 
InforDatioii,  and  If  me  defiendaitt  nqneat  it,  or  elects  to  have  the  examina- 
tion, nitist  flnmmon  for  eraes-examlnatlan  the  witnesses  so  examined,  If  they 
be  in  tbe  county,  ne  most  also  issue  solipaBnas  (or  additional  wlbMsaes  re- 
quired by  tbe  prosecutor  or  defendant 

"See.  105.  Examination  of  Wltnensos  to  be  In  Presence  of  OaflMlAuit»  and 
Witnesses  to  be  Cross-lsSxamlned  In  His  Bebalf.— Tbe  witnesses  most  be  ex- 
ntntned  in  the  presence  of  fbe  defendant,  and  nay  be  eroe»«zanilned  in  his 
behalf." 

Both  of  these  sections  must  be  read  together,  and  it  is  evident  that 
the  "witnesses"  mentioned  in  section  195  are  the  "additional  witnesses" 

mentioned  in  section  194.  The  question  then  re  ulvc:,  i:sclf  iiuo 
whether  a  committing  magistrate  may  hold  a  prisonn-  ior  trial  if  the 
people  fail  for  any  reason  to  produce  for  cross-examination,  on  the  de- 
mand of  the  prisoner,  the  person  examined  on  the  taking  of  the  in- 
formation upon  which  the  warrant  was  issued.  The  duty  of  summon- 
ing into  court  for  cross-examination  a  person  who  made  a  deposition 
is  imposed  expressly  by  statute  upon  the  magistrate,  if  the  prisoner  so 
demand;  but  this  duty  is  not  an  absolute  one,  for  tt  exists  only,  as  * 
section  194  specifically  provides,  where  such  witness  is  in  the  county 
in  which  the  proceeding  is  being  prosecuted.  Here  it  was  conceded 
that  the  necessary  witness,  who  had  made  the  dqx>sitioa,  was  not  only 
not  within  the  cotinty,  but  not  within  the  state. 

Was  the  magistrate  obliged,  under  such  circumstances,  to  discharge 
the  prisoner'  V\'e  think  not.  for  the  depositions  taken  before  him 
were  suthcient  on  their  face  to  show  the  commission  of  a  crime  of 
which  there  was  probable  cause  to  believe  tiw  defendant  guilty.  Ac- 
cordingly, the  magistrate  had  the  right  to  hold  the  prisoner  for  trial, 
provided  the  circumstances  made  it  impossible  to  produce  the  depos- 
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ing  witness  for  cross-examination  by  the  prisoner.  The  proceeding 
of  arraignment  and  examination  is  wholly  statutory.  The  prisoner 
is  entitled  to  the  full  benefit  of  the  statute  under  its  express  terms, 
but  here  the  statute  was  not  violated.  He  was  not  afforded  an  op- 
portunity of  cross-examination,  not  through  any  neglect  or  refusal  of 
his  right  by  the  magistrate,  but  because  the  existing  circumstances 
had  (Icprivcd  the  magistrate  of  the  physical  and  legal  power  to  com- 
pel the  attendance  of  the  witness,  for  he  was  not  within  the  state. 

The  record  before  us  on  appeal  shows  that  the  counsel  for  the  re- 
lator, on  the  hearing  before  the  magistrate,  demanded  the  discharge 
of  his  client,  on  the  ground  that  the  failure  to  produce  the  complain- 
ing witness  for  cross-examination  deprived  the  prisoner  of  the  consti- 
tutional right  to  be  confronted  with  his  accuser.  Whether  this  right 
is  provided  for  by  our  Constitution  as  arising  from  the  Bill  of  Rights, 
and  as  such  is  to  be  implied  in  the  provisions  of  our  Constitution,  it 
is  not  necessary  to  discuss  here,  because,  as  has  been  held  uniformly, 
such  right  exists  only  on  the  trial  of  the  criminal  charge.  And  in 
this  state  it  is  subject  to  the  qualification  that  if,  in  a  preliminary 
examination  before  the  indictment  or  trial,  the  prisoner  has  been 
confronted  with  his  accuser  and  has  had  an  opportunity  to  cross- 
examine  him  through  counsel,  then  the  testimony  of  the  accuser,  so 
taken  in  the  preliminary  examination,  may  be  used  at  the  trial,  pro- 
vided such  witness  should  thereafter  die  or  be  beyond  the  jurisdiction 
of  the  court  at  the  time  of  the  trial.    People  v.  Fish,  125  N.  Y.  136, 


[2]  At  a  trial  of  this  relator  before  the  Court  of  Special  Ses- 
sions, the  depositions  taken  on  the  issuance  of  the  warrant  in  this 
proceeding  could  not  be  used  as  evidence  against  the  defendant,  be- 
cause of  the  failure  to  afford  him  an  opportunity  to  cross-examine,  at 
the  preliminary  examination,  the  witness  in  question.  On  this  appeal 
the  relator  has  submitted  no  brief,  but  in  the  oral  argument  of  his 
counsel  he  insisted  most  strongly  that  the  provisions  of  the  Code  of 
Criminal  Procedure  itself  gave  no  power  to  the  magistrate  to  commit 
for  trial  unless  there  had  been  an  opportunity  to  the  prisoner  to 
cross-examine  the  person  who  had  been  previously  examined  on  the 
taking  of  the  information.  In  this  view  we  do  not  concur.  Under  the 
circumstances  of  this  case,  as  hereinbefore  stated,  there  was  no  il- 
legal refusal  of  the  right  to  cross-examination.  The  difficulty  arose 
frum  a  legal  and  physical  impossibility  on  the  part  of  the  court  to 
summon  the  missing  witness  and  to  produce  him  in  court  for  the 
purpose  of  such  cross-examination.  If  this  situation  should  continue, 
then  it  will  not  work  to  the  disadvantage  of  the  prisoner  if  he  be 
brought  to  trial. 

Tlic  order  shouhi  be  reversed,  the  writ  dismissed,  and  the  relator 
remanded  to  custody  under  the  terms  of  the  commitment  of  the  mag- 
istrate.  All  concur. 


26  N.  E.  319. 
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raOPLB  r.  FOLLAK 
<|Biipi«iM  Oowl;  lavdtato  DMiiOQ,  8mo^  Jttnuucr  H  IVS.) 

1.  Rkbv»o  Stoixh  Ooom  Q  2*) — Ltmaan  by  Childun— **L4aonrT'* 

^'^ECEiTino  Stoun  Ctooss" — "JvvBiriu  Dxuxqubnct." 

Undf-r  I't'ual  Law  (CoDSoL  Lews  1000,  o.  40)  %  1308,  ininlBhlng  one 
recelviuK  stuleti  i>ruperO'  knowing  the  Haute  to  bare  be^  atolen,  and 
section  1309  making  It  unnecessary  to  aver  In  tbe  Indictment  or  prove 
that  ttie  person  who  stole  tbe  property  bad  been  convicted  or  was  UM- 
uMt  to  JasUcOb  Ud  StellOB  1200,  defining  larceny  as  tbe  taUBK  tmrn  tb» 
poMMrioii  €f  tbm  emwr  at  uiy  utber  person  any  property  with  Intent  to 
defknnd  Hie  trae  ommt,  aad  aectiMi  aiW  pMnMtag  t&at  a  child  between 
the  egae  of  T  and  16  ysnri  eC  na*  irtio  dudl  eoniBlt  aaj  act,  which.  If 
cominltted  by  an  adult,  wooM  be  a  crlmek  ihall  be  deemed  golttr  ot 
JaTenUe  deUnqueocy  onlj,  one  lecelTlng  fooda  from  a  c&Ud  nndOT  lA  yaeie 
of  age  who  appiroiiiElatMl  the  same  In  a  manner  to  constltote  laroeny  if 
appropriated  by  one  ever  the  age  of  10  years,  with  knowledge  of  the 
wtoDgflil  act  of  tbe  cblld,  is  gnllty  of  receiving  stolen  ^ds. 

[Ed.  Koteb — ^For  otber  canee,  see  Receiving  Stolen  Goods,  Cent  Dig.  {  4 ; 
Dee.  Ols.  i  2.* 

For  eHija'  deflaitlona,  see  Words  and  Pbrases,  toL  6,  pp.  8091-K)03; 
vvL  7,  pb  m?.] 

2,  ImtionacitT  aud  iKrosMA-noit  (|  19]  ^•)— OrRNsn  Iwemnnn. 

The  crimes  of  laneuy  and  receiving  stolen  gooda  are  aapaiate  and 
distinct,  and  one  Indicted  for  crlmlaaUy  receiving  etolen  loeda  may  not 
be  convicted  m  ptDot  sbowing  that  be  wm  a  principal  In  tbe  laioenr 
ItidL 

nsd.  Wtte,— FM  other  case«  at*  Indtetment  and  Infaramtta^  Dae. 

Dig.  I  181%.«1 

t.  HECEivir«f}  STOLE?t  Goods  r|  2*>— Acra  Constitutino. 

Otif  liK  iiin;;  tmv.s  uiiiltT  10  years  of  a;;i'  (o  a  vicious  course  of  pcnerni 
conduLl,  uud  holding  Liinsi/If  out  to  them  an  willing  to  purchase  any  silk 
which  thoy  may  proairt.'  In  any  tnniiiifr.  Is  not  a  printipal  In  a  sixit-lfic 
larceny  by  the  Imys  of  kHK.  rd  ns  to  destroy  the  character  of  his  act  as 
a  crlnilnal  r4'<rivcr  of  the  stolen  silk. 

[Ed.  Note. — For  otber  cases,  see  llccelviiig  Stolen  Uoods,  CeuC  Dig.  1 
4:  Dae.  Dig. 

A|>peal  from  Orange  County  C  iiirt. 

Lewis  Pollak  was  convicted  of  criminally  receiving  stolen  soods, 
and  from  a  fudgment  of  conviction  and  from  an  ordtf  entered  In  the 
clerk's  office  on  the  day  of  the  convictioii  <tenyiiig  a  new  trial  be  ap- 
peals. Affirmed. 

Argued  before  JEXKS,  P.  J.»  and  BURR,  THOMAS,  CARR.  and 

WOODWARD.  JJ. 

Henry  Hirschberg,  of  New  York  City,  for  appellant. 
J.  D.  Wilson,  Jr.,  Asst.  Dist.  Atty.,  of  Newbureh  (Thomas  C.  Rof-. 
tn,  Dist.  Atty.,  ol  Middletown,  on  the  brief),  toe  the  People. 

CARR,  J.  The  defendant  was  convicted  by  the  County  Court  of 
Orange  county  of  the  crime  of  criminally  receiving  stolen  goods.  lie 
was  sentenced  to  an  indeterminate  term  of  impfisonment  in  Elmira 

Reformatory,  and  on  a  certificate  of  reasonable  dovilit  he  was  admitted 
to  bail  in  the  sum  of  $2,500  pending  the  hearing  and  determination  of 
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the  appeal.  From  such  judgment  of  conviction  he  has  appealed  to 
this  court. 

It  appeared  on  the  trial  tliat  the  g^oods  which  he  had  received  had 
been  taken  unlawfully,  and  under  circumstances  which  would  gener- 
ally constitute  a  larceny,  from  the  silk  mill  of  Harrison  &  Gore  at 
Newburgh  by  two  bom  who  were  about  the  age  of  15  years. 

[1]  The  defendant  s  counsel,  at  the  close  of  the  people's  evidence 
and  again  at  tlie  close  of  the  whole  case,  moved  for  the  dismissal  of 
the  indictment  ai^ainst  his  client  and  for  his  discharge,  on  the  specific 
ground  that  the  boys  who  took  the  property  in  question  were  under 
the  age  of  16  years,  and  hence  that  their  act  did  not  constitute  a  crime, 
and  that,  therefore,  the  defendant  could  not  have  been  guilty  of  re- 
ceiving stolen  goods.  The  offense  for  which  the  defendant  was  in- 
dicted and  tried  is  defined  in  section  1308  of  the  Penal  Law  (ConsoL 
Laws  1909,  c.  40)  as  follows: 

"Sec  1308.  Buyiug  or  receiving  stolen  or  wroiiKfuIly  acquired  proijerty. 

**A  person,  who  buys  or  receives  any  stolen  property,  or  any  proi>erty  which 
has  liot  n  wronjrfully  aiiiu  -pi iatcd  in  such  a  niamur  as  to  constitute  larcony 
according  to  tbis  arlick>,  knowing  the  same  to  liave  been  stolen  or  so  dealt 
with,  or  who  corruptly,  for  any  money,  property,  reward,  or  promise  or 
agreement  for  the  s;iine,  conceals,  withholds,  or  aids  in  concealing  or  witli- 
holding  any  property^  knowing  the  same  to  have  been  stolen,  or  appropriatcni 
wrongfully  In  mich  a  manner  as  to  constltnte  larceny  under  the  provisions 
of  this  article,  if  such  ndsappropriation  has  been  COmiulttcd  within  the  state, 
whether  such  property  were  so  stolen  or  misappropriated  within  or  without 
the  state,  *  *  *  is  guilty  of  crlmlnAlly  receiving  snch  property,  and  is 
|)unishal>le.  hy  imprisonment,  in  a  state  prison  for  not  more  than  five  years, 
or  in  a  county  jail  for  not  more  than  six  mouths,  or  by  a  fUie  of  not  more 
than  two  handled  and  fifty  dollars,  or  by  both  such  fine  and  imprlsoDment.'* 

This  section  of  the  Penal  Law  appears  in  article  122  thereof.  Sec- 
tion 1290.  likewise  appearing  in  article  122,  deiines  generally  the  of- 
fense of  larceny,  as  follows: 

"Larceny  defined.   A  person  who,  with  the  intent  to  deprive  or  defrand  the 

true  owm  i  nf  his  prciterty,  or  of  the  nsf  and  benefit  thereof,  or  tO  al>pro* 
priate  the  same  to  the  use  of  the  taker,  or  of  any  other  person : 

"1.  Takes  from  the  possesaflon  of  the  trite  owner,  or  of  any  other  person ; 
or  olidiins  fionj  such  possession  by  color  or  aid  of  fraudulent  or  false  repre- 
sentation or  pretense,  or  of  any  false  token  or  writing;  or  8ecretee»  withholds, 
or  appropriates  to  bis  own  use,  or  that  of  any  penNm  oHiar  tluiii  tiife  true 
owner,  any  money,  personal  projicrty.  thini;  In  actiODf  avidence  Of  debt  OT 
contract,  or  article  of  value  of  any  kind;  or, 

**2.  Hnvlnp  In  his  possession,  custody,  or  control,  as  a  bailee,  serrant,  attor- 
ney, agent,  cicrl;.  trustee,  or  officer  of  any  person,  association,  or  eoriwration. 
or  as  a  public  ofiicer,  or  as  a  person  authorized  by  agreement,  or  by  com- 
petent authority,  to  bold  or  take  such  possession,  cnstody,  or  control,  any 
money,  property,  evidence  of  debt  or  ctuitract.  article  of  value  of  any  nature, 
or  thing  in  action  or  possession,  appropriates  the  same  to  his  own  use,  or 
that  of  any  other  person  other  than  the  true  ownw  or  person  mitltled  to  the 
■benefit  thereof, 

"Steals  such  property,  and  is  guilty  of  larceny. 

•*Hereflfter  it  shall,  not  be  a  defense  to  a  prosecution  for  larceny,  or  for 
an  attempt  or  for  conspiracy  to  commit  the  same,  or  for  beini;  accessory 
thereto,  ttiat  the  purpose  for  which  the  owner  was  induced  by  color  or  aid 
of  fraudulent  or  fabe  representation  or  iveteose,  or  of  any  false  token  or  writ- 
ing, to  part  Witt  his  property  or  the  possession  tboreof  waa  illegal^  Immoral 
•or  unworthy." 
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Had  these  two  boys  who  took  the  property  in  question  been  over 

the  age  of  16  years,  they  should  have  been  guilty  of  larceny  as  de- 
fined in  section  1290  as  aforesaid.  In  article  196  of  the  Code  there  is 
a  section  numbered  2186.  which  is  entitled,  "Sentence  of  minors  to 
imprisonment."   This  section  provides  in  part  as  follows: 

"A  child  of  more  than  seven  and  less  than  sixteen  years  of  age,  who  shall 
commit  any  act  or  omission  which,  if  committed  by  an  adult,  would  be  a 
crime  not  punishable  by  death  or  life  imprisoument,  shall  not  be  deemed 
guilty  of  any  crime,  but  of  juvenile  delinquency  only,  but  any  other  person 
concerned  therein,  whether  as  principal  or  accessory  shall  be  punishable  as 
a  principal  or  accessory  in  the  same  manner  as  if  such  child  were  over  six- 
teen years  of  age  at  the  time  the  crime  was  committed/' 

The  strict  question  involved  in  this  appeal  is  whether  the  crime 
of  receiving  stolen  goods  as  defined  in  section  1308  of  the  Penal  Code 
can  be  committed,  unless  the  person  or  persons  who  unlawfully  took 
away  the  goods  from  the  true  owner  was  or  were  guilty  of  the  com- 
mission of  the  crime  of  larceny  under  the  provisions  of  the  Penal 
Law. 

As  before  stated,  the  crime  of  receiving  stolen  goods  is  defined  by 
section  1308  of  the  statute.    Section  1309  provides  as  follows : 

"It  is  not  necessary  to  aver,  in  an  indictment  for  an  offen.se  specified  in 
the  last  section,  nor  to  iirove  upon  the  trial  thereof,  that  the  prindpal  who 
stole  the  property  has  been  convicted,  or  is  ameDable  to  Jastice." 

This  section,  as  well  as  all  the  other  sections  of  the  Penal  Law  un- 

der  consifiemtion  herein,  were  htit  re-enactments  of  the  provisions  of 
the  former  Penal  Code,  as  amended,  save  that  sectioii  2186  of  the 
Penal  Law  assumed  its  present  form  by  an  amendment  made  to  it*  by 
chapter  478  of  the  Laws  of  1909,  which  took  effect  September  1,  1909. 
Before  this  amendment  of  1909,  section  2186  of  the  Penal  Law  pro- 
vided that : 

•'The  commission  by  a  cblld  under  the  ape  of  sixteen  years,  of  a  crime,  not 
capital  or  punlstiable  by  life  imprisonment,  which  if  committed  by  au  adult 
wooUl  be  a  felony,  renders  toeh  child  gail^  e<  a  mlBdemeaiior  only,  but  any 
other  person  concerned  therein,  whether  as  principal  or  aecesaoiry,  who  other- 
wise would  be  punishable  as  a  principal  in  the  felony,  ahull  be  punishable  us 
a  principal  in  the  same  manner  as  If  such  child  were  over  sixteen  years  of 
age  at  the  time  the  Crime  ifts  committed."  Be-enacted  from  section  009  of 
the  Penal  Code. 

As  the  statute  stood  before  the  amendment  of  1909,  the  takini,'  of  the 
goods  by  these  boys  would  have  constituted  the  statutory  crime  of  lar- 
ceny in  the  grade  of  a  misdemeanor,  and  a  subsequent  receiving  of 
such  goods,  knowing  them  to  have  been  stolen,  would  clearly  constitute 
the  crime  of  criminally  receiving  stolen  goods.  How  far  l:as  such 
situation  been  changed  by  the  amendment  of  IW'?  As  the  defendant 
was  not  indicted  nor  convicted  as  a  principal  or  accessory  in  the  un- 
lawful taking,  we  shall  leave  tiiat  subject  out  of  the  inquiry  for  the 
time  being.  The  amendment  to  the  statute  was  devised  and  enacted 
in  the  progress  of  a  philanthropic  and  humanitarian  purpose  for  the 
protection  of  young  children  from  the  consequences  of  acts  which  arc 
deemed  in  such  children,  not  innocent,  but  less  harmful  than  in  those 
of  greater  age,  and  the  common  punishments  of  which  were  believed 
139  N.Y.S.— 53 
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to  be  destructive  of  a  chance  for  reform  and  a  better  life  thereafter. 
Thus  the  amendment  to  the  law  was  intended,  apparently,  for  the  ben- 
efit of  the  child  alone,  and  not  for  that  of  any  other  person.  The  act 
of  the  child  was  made  to  fall  below  the  degree  of  a  statutory  crime  so 
far  as  he  alone  was  concerned,  but  it  did  not  cease  to  be  an  offense  of 
which  the  criminal  law  would  take  cognizance.  Such  act  was  made 
the  subject  of  a  new  classification,  in  which  it  became  known  as  "ju- 
venile delinquency,"  and  this  offense,  though  excluded  expressly  from 
the  degree  of  statutory  crime,  was  in  its  nature  quasi  criminal,  what- 
ever words  were  used  to  characterize  it.  It  would  seem,  therefore,  that 
unless  section  1308,  which  defines  the  crime  of  criminally  receiving 
stolen  goods,  implies  necessarily  that  the  goods  should  have  been  taken 
originally  under  circumstances  which  rendered  the  taker  guilty  of  the 
crime  of  larceny,  the  receiver  may  be  guilty  of  violation  of  said  section 
though  the  original  takers  were  under  the  age  of  16  years. 

In  England  it  has  been  held  that  one  could  not  be  convicted  of  crim- 
inally receiving  stolen  goods  where  the  goods  had  been  taken  from  a 
husband  by  an  adulterous,  but  undivorced,  wife,  and  given  to  her  par- 
amour. Regina  v.  Kenny,  13  Cox  C.  C.  397.  The  expressed  ground  of 
this  decision  was  that  at  common  law.  because  of  the  legal  fiction  of 
the  unity  of  person  of  husband  and  wife,  the  wife  could  not  be  guilty 
of  stealing  the  husband's  goods,  and  that,  when  the  goods  had  been 
received  by  the  defendant,  they  had  not  been  stolen  within  the  meaning 
of  the  penal  statute.  Under  the  English  statute,  the  crime  of  receiv- 
ing stolen  goods  was  defined  as  arising  under  circumstances  in  which 
the  original  stealing  or  taking  or  disposing  amounted  to  a  felony  or  a 
misdemeanor  on  the  part  of  the  original  taker.  Larceny  Act  of  1861, 
§§  91,  95;  2  Russell  on  Crimes  (7th  Ed.)  1465  et  seq.  Our  statute 
(section  1308,  Penal  Law)  refers  expressly  to  "stolen  property,  or  any 
property  which  has  been  wrongfully  appropriated  in  such  manner  as 
to  constitute  larceny  according  to  this  article,"  and  again,  in  the  same 
section,  it  refers  to  "any  property,  *  *  *  stolen,  or  appropriated 
wrongfully  in  such  a  manner  as  to  constitute  larceny  under  the  pro- 
visions of  this  article"  (i.  e.,  article  122),  "if  such  misappropriation  has 
been  committed  within  the  state,  whether  such  property  were  so  stolen 
or  misappropriated  within  or  without  the  state." 

It  is  argued  that  property  cannot  become  "stolen  property"  within 
the  meaning  of  this  section  unless  some  one  "steals"  it.  Then  it  is  fur- 
ther argued  that,  as  the  statute  makes  stealing  generally  constitute  the 
crime  of  larceny,  there  can  be  no  stealing  unless  it  be  a  larceny,  and 
thus  where  there  is  no  specific  statutory  larceny  there  is  no  "stealing," 
and  nothing  "stolen."  The  argument  is  ingenious,  but  is  it  sound? 
This  jMjint  has  not  been  the  subject  of  any  prior  precedent  in  tliis  state. 
The  English  authority  above  cited  held  that  a  wife  could  not  steal 
from  her  husband  because  he  and  she  were  united  in  person  by  fiction 
of  law.  For  such  an  act  she  could  not  be  proceeded  against  criminally 
or  quasi  criminally.  Such  is  not  the  situation  here.  There  was  no 
unity  of  person  between  the  true  owner  and  the  boys  who  took  away 
the  property  and  from  whom  the  defendant  had  received  it  criminally. 
According  to  the  provisions  of  article  122  of  the  Penal  Law,  their  act 
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would  have  constituted  a  larceny,  were  it  not  for  the  proybkms  of 
section  2186  of  said  statute  as  amended  in  1909.  This  latter  section 

did  not  change  the  act  from  a  stealing  into  an  innocent  act.  It  simply 
converted  an  act  which  was  formerly  a  crime  into  an  ofiFense  which, 
as  to  them  alone,  was  classified  as  to  name  and  penalty  as  "juvenile 
delinquency,"  but  it  did  not  render  the  property  whicli  they  had  taken 
any  the  less  "stolen  [property"  within  the  meaning  of  section  130B  of 
the  statute.  In  other  words,  where  the  culprit  is  under  the  age  of  16 
years,  his  stealing  does  not  become  a  larceny,  but  it,  likewise,  docs  not 
change  its  essential  character  and  cease  to  be  a  stealing.  The  only 
result  is  that  in  such  a  case  stealing  constitutes  an  act  of  "juvenile  de- 
linquency," and  not  a  statutory  crime.  In  a  proceeding  against  such 
a  person  for  "juvenile  delinquency"  under  such  circumstances,  it  would 
seem  necessary  to  give  the  same  proofs  as  if  he  were  proceeded  against 
for  a  crime.  The  statute  was  not  intended  to  make  such  culprits  whol- 
ly irresponsible  for  such  acts,  as  are  children  under  seven  years  of 
age,  or  lunatics  and  idiots.  Penal  Law,  §§  816,  1120.  Responsibility 
was  preserved,  but  the  namer  of  the  offense  and  the  character  and 
method  of  peiudty  were  changed. 

[2]  It  is  contended,  further,  by  the  appellant  that,  under  ilic  proofs 
taken  at  the  trial,  his  offense,  if  any,  was  not  of  having  received  crim- 
inally stolen  goods,  but  of  being  a  principal  in  the  original  wrongful 
taking,  and  hence  a  principal  in  the  crime  of  larceny.  The  crimes  of 
larceny  and  of  criminally  receiving  stolen  goods  are  separate  and  dis- 
tinct crimes.  Under  an  indictment  for  criminally  receiving  stolen 
goods,  a  defendant  may  not  be  convicted  on  proofs  which  establish 
that  he  was  a  principal  in  the  larceny  itself,  and  a  conviction  so  ob- 
lanied  should  be  reversed.  People  v.  lirien,  53  Hun,  496,  635,  6  N.  Y. 
Supp.  196. 

fl]  In  the  case  at  bar  the  record  does  not  establish  that  the  defend- 
ant was  present  at,  or  incited,  abetted,  or  counseled  the  commission 
of  any  specific  crime.  His  conduct  with  these  boys  was  in  the  nature 
of  an  incitement  to  a  vicious  course  of  general  conduct  on  their  part, 
but  the  fact  that  he  held  himself  out  to  them  as  willing  to  purchase 
•  any  silk  which  they  might  get,  however  they  got  h,  did  not  so  clearly 
make  him  such  a  principal  in  a  specific  crime  as  to  destroy  the  char- 
acter of  his  act  as  a  criminal  receiver  of  stolen  property,  as  was  the 
case  in  People  v.  Brien,  ut  supra,  where  a  s[)ecific  act  of  larceny  was 
designed,  counseled,  and  directly  abetted  by  the  alleged  receiver. 

I  reoommend  that  the  judgment  of  conviction  be  sU!irmed.  All  con- 
cur. 


UNION  NAT.  RANK  OF  FRANKLINVILLE  v.  DEAN  et  al. 

(Supreuje  Court,  Appellate  Division,  Fourth  Department.    January  8,  1913.) 

1,  EviDExcE  (8  445*) — Parol  Evidence — ^Dissolutioiv  of  Pabtnebsuip. 

Ttiough  a  partnership  agreement  be  wrttten,  its  dlswlndon  may  be 

shown  by  parol. 

[£d.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  U  2052-2005: 
Dee.  Dig.  |  446.*] 

•For  oihar  cmm  m«  mm  lopte  A I  mnamm  ia  Dae.  *  Am.  Dig*.  1907  to  dau.  *  Rep'r  ladezM 
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2.  r.\BTNEBsiiir  (I  298*) — Ikdivii»ual  Liability — Evidence  or  Dissolction. 

since  one  receiving  a  flnu  note  could  recover  thereon  against  a  partner 
unless  there  bad  been  an  actual  di^^lutton  of  tbe  firm,  though  the  iu- 
Uorsee  believed  there  had  been  a  dl8»olutlon  before  the  note's  execution, 
in  an  action  to  charge  defendant  on  a  note  signed  by  a  llrm  of  which  be 
was  a  member,  parol  evidence  as  to  dissolution  was  admissible  for  de- 
termining whether  the  tirm  was  dissolved  before  the  note  was  made. 

IKd.  Note. — For  other  cases,  see  Partnership,  Cent  Dig.  U  66"-.  6<K>> 
eOMiTS :  Dec.  Dls.  |  296.»1 

.'I.  Part-vkrhiiip  ({  296*) — Individual  Lxabilitt — ^Acnosa — Jcbt  Qdestion 
— Notice  of  DissonmoN. 

In  nn  action  to  ohnrtce  defendant  with  liability  on  a  note  which  pur- 
ported to  be  signed  by  a  firm  of  which  defendant  was  formerly  a  mem- 
ber, evidence  held  to  make  it  a  Jury  question  whether  plalutiil  had  no- 
tice of  the  llrm's  dissolution  when  it  received  tbe  note. 

[F:d.  Note.— For  other  cjises.  see  Partnersliip,  Cent.  Dig.  if  (M2.  6G3. 
600  078 ;  Doc.  Dig.  }  29e.»J 

4.  Pabt.neusiiip  (|  291*>— Dissolition — Notice. 

Con.structivc  notice  of  the  dissolution  o'f  a  partnership  is  sufficient  as 
to  pertionH  not  having  previously  dealt  with  it,  but  actual  notice  must  l»e 
gl'.en  to  persons  wbo  had  dealt  wilh  it 

[Kd.  Note.— For  other  cases,  see  Partnership,  Cent,  Dig.  ff  tJOT-COO; 
Dec.  Dls.  I  291.*1 

5.  Pakt-neksiiip  (|  'J1)0»)— Dissolutio.v — Notice— Sifkiciexct. 

No  formal  notice  of  the  dlsnolutlou  of  a  partnership  need  b«  served 
to  relit>ve  the  partners  from  hullvldual  liability:  knowledge  of  facts 
leading  one  to  believe  that  it  had  been  dissolved  being  sufllclcnt. 

|ICd.  Note. — For  other  cases,  see  Partuen>liip,  Cent  Dig.  Si  651, 
C50;  Dec.  Dig.  i  290,* ] 

0.  Paht-nebmup  ({  202*) — Dissolution — Riguts  of  Part.nebs — Execctio.n  of 
Notice. 

.\fter  the  dlR.«olutlon  of  a  firm,  neither  partner  could  bind  the  other 
by  the  execution  of  a  firm  note  to  one  having  actual  constructive  knowl- 
edge of  dissolution. 

llCil.  Note- — For  other  cases,  see  Partuei-shlp,  Cent.  Dig.  i  Wil ;  Deo. 
Dig.  i 

7.  Banks  axu  Bankjno  (i  UO*) — Notice  to  Ofkiceks — Suwiciexci  as  to 

Baxk. 

Notice  of  the  dissolution  of  a  Arm.  received  by  the  officers  and  dl- 
re<t»rs  of  a  1>nnk  re<-eivlMg  Its  note,  would  constitute  notice  thereof  to 
the  bank. 

|Kd.  .Note. — I'<r  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  ii  '2S2- 
2S7:  Dee.  Dig.  |  llO.*] 

8.  Evipexce  (S  181*)— Best  Evidexck. 

Evidence  us  to  the  contents  of  books  in  plnlntHTs  possession  after  Ihe 
coiiuiu'iH-emenl  of  the  action  was  not  admissible,  whore  no  sulHclcnt  rea- 
S4>n  was  shown  why  plaintiff  could  not  have  produced  them  at  trial. 

(i:d.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  i  COO;  Dec 
Dig.  «  181.*] 

9.  Evidence  (I  182*) — Books— loEXTincATiox. 

An  Idcnilficatloti  of  hooks,  concerning  which  witness  testified,  as  those 
of  the  "D.  fc  S.  Manufacturing  Co.,"  l>y  the  label  on  the  books  and  by 
the  fact  that  I  hey  contained  entries  agnliist  Messrs.  D.  &  S.,  ofllcers  of 
the  I'ortKiratlftii.  was  insuIHcient  lo  Identify  the  books,  as  thos<>  of  the 
D.  &  .S.  Mauufadurlng  Co.,  where  the  books  were  in  the  iwsse.sslon  of 
strangers  to  them  when  the  witness  saw  them. 


|Kd.  .Vole. — Fi>r  other  cases,  see  Evidence.  Cent.  Dig.  if  601-004;  Dec. 
Dig.  i  1S2.M 


•Kor  oilier  i-ttrifH  ^v^  »aiiir  mplc  t  i  .M'M-.iK^!  In  iJei'.  &  Am.  Digs.  1907  to  <l«te.  t  Rep'r  lodexM' 
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10.  LnirrATioN  or  Actions  (f  155*) — Payments. 

Paymento  of  prlnoipal  or  interest  upon  an  indebtedness  must  ]ia?e 
been  made  with  the  debtor's  knowledge  and  aoqniescoice  In  order  to  re- 
move the  bar  of  limitations.  * 

[Ed.  Note.— For  other  eases,  eee  limitation  9t  Actlona,  Gent  Die  H 
823-630;  Dec  Dig.  i  1S5.«] 

Appeal  from  Trial  Term,  Cattaraagus  Cotmty. 

Action  by  the  Union  National  Bank  of  Franklinvillc  against  Dan- 
ford  W.  Dean,  impleaded  with  another.  From  a  judgment  for  plain- 
tiff, and  an  order  denying  a  new  trial,  defendant  Dean  appeals.  Re- 
versed, and  new  trial  granted. 

The  action  was  touimt'iiced  on  tlie  lotli  day  of  October,  1901,  by  service 
of  the  summons  upon  the  defendant  Deau.  The  defendant  Spring  not  having 
been  served,  and  he  haviu)?  died  during  the  pendency  of  the  action,  and  no 
substitution  of  his  representatives  having  been  made,  tlie  trial  proceeded 
against  Dean  practically  as  sole  defendant  ;  he  alone  having  interposed  a 
defense.  The  action  was  brought  to  recover  the  amount  of  two  promissory 
notes,  with  Interest,  alleged  to  have  been  made  by  Dean  &  Spring  as  copart- 
ners, signed  by  the  firm  name,  "Dean  &  Spring,  by  S.  A.  Sirring."  m.ule  pay- 
able to  It.  S.  X.itchfield,  cashier,  or  order,  and  delivered  to  the  Fanners'  Na- 
tional Bank  of  Frankllnville.  N.  T.  One  of  such  notes  was  dated  May  1, 
1SJ)0.  was  for  ^1.475,  and  was  made  pnyalde  at  said  bank  six  months  after 
date,  with  interest  The  other  note  was  dated  June  1,  1889,  was  for  f700» 
and  was  payable  12  months  after  date  at  said  bank,  also  with  Interest  It 
is  allo;:od.  and  is  not  disputed,  that  the  name  of  the  Farmers'  National  Bank 
of  FranklinviUe,  N.  T.,  was  cliauged  to  that  of  the  plaintiff,  and  that  it  is 
entitled  to  all  the  rights  of  the  oriirtnat  holder  and  payee  of  said  notes. 

The  defendant  Dean  by  his  answer  dcniov.  in  substance,  that  at  the  times 
when  the  notes  in  qneetion  were  executed  and  delivered  the  firm  of  Dean  4 
Spring  was  In  existence,  or  that  Spring  had  any  authority  to  bind  the  de- 
fendant Dean,  hy  signing  to  the  notes  In  question  the  name  of  Dean  &  Spring, 
and,  in  substance,  that  the  copartnership  of  Dean  &  Spring  had  been  dis- 
MolTed,  to  the  knowledge  of  the  plaintiff,  before  It  obtained  and  dtoconnted 
the  notes  in  question.  The  defendant  Dean  also  Intoposed  the  defense  of 
the  statute  of  limitations. 

Argued  before  ATcLFANAN,  P.  J.,  and  KRUSE,  ROBSON, 

FOOTE,  and  LAMBERT,  JJ. 

William  W.  Waring,  of  I'*ranklin\  ille.  for  appellant. 
George  E.  Spring,  of  FranklinviUe,  for  respondent. 

McLENNAN,  P.  J.  In  the  year  1882  the  defendants,  Danford  W. . 

Dean  and  S.  Arthur  Spring,  formed  a  copartnership  under  the  name 
of  Dean  &  Sprinj^v  for  the  purpose  of  conducting  a  luniher  yard  and 
planing  mill  at  FranklinviUe.  N.  Y..  and  engaging  in  the  business  of 
contracting  and  building  there  and  elsewhere.  Dean  attended  to  the 
operation  of  the  mill  and  looking  after  outside  contracts,  which  took 
him  away  from  FranklinviUe  a  considerable  portion  of  the  time  dur> 
ing  the  building  season.  Spring  had  charge  of  the  office,  kept  the 
bo(jks.  antl  looked  after  the  financial  affairs  df  the  copartnership. 
They  commenced  to  do  bu>iness  as  copartners  with  the  Farmers'  Na- 
tional Bank  soon  after  it  started  in  business.  In  about  the  month  of 
September,  1888,  Dean  &  Spring  sold  out  their  entire  business  and 
plant  to  the  Dean  &  Spring  Manufacturing  Company,  a  corporation  or- 

*FOr  atlMr  ««aM  sm  mom  toi»lc  a  f  nvm bbii  In  Dee.  *  Am.  Dlt>.  IMT  to  date.  A  R«p*r  tndexM 
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ganized  for  the  purpose  of  taking  over  such  business  and  plant.  The 
copartnership  retained  only  a  few  contracts  in  the  course  of  comple- 
tion and  the  outstanding  book  accounts.  The  copartnership  owed  some 
debts,  and  Spring  had  charge  of  collecting  the  money  due  the  partner- 
ship and  applying  it  on  the  debts.  The  unfinished  contracts  were  all 
completed  during  or  before  the  month  of  December,  1888,  practically 
10  years  before  the  notes  in  suit  were  executed  and  delivered. 

Evidence  was  given  on  the  part  of  the  plaintiff  to  show  that  these 
notes  were  originally  given  by  the  partnership  to  the  bank,  and  were 
unpaid  at  the  time  of  the  sale  of  the  partnership  business  to  the  corpo- 
ration, and  were  thereafter  renewed  from  time  to  time  by  Spring, 
who  assumed  to  sign  the  name  of  Dean  &  Spring  to  such  renewals ; 
the  notes  in  suit  being  the  last  of  such  renewals.  Plaintiff  also  gave 
evidence  that,  when  the  notes  became  due  from  time  to  time  from  1888 
to  1899,  the  interest  was  charged  on  the  books  of  the  bank  to  the  Dean 
&  Spring  Manufacturing  Company,  and  vouchers  therefor  mailed  to 
that  corporation,  and  that  on  the  books  of  the  Dean  &  Spring  Manu- 
facturing Company  one-half  of  such  interest  was  charged  to  the  ac- 
count of  Dean  and  the  other  one-half  to  Spring;  that  both  Dean  and 
Spring  were  employed  by  the  corporation  at  a  monthly  salary,  and  an 
individual  account  with  each  of  them  as  to  such  salary,  interest,  and 
other  matters  was  kept  on  the  books  of  the  corporation. 

No  notice  of  the  dissolution  of  the  corporation  was  ever  published 
in  any  newspaper,  nor  is  there  any  claim  made  that  notice  in  writing 
was  ever  given  to  the  bank  of  such  dissolution.  That  Dean  frequent- 
ly was  in  the  bank  from  all  the  time  from  1888  down  to  1900  is  con- 
ceded, and  he  testifies  that  he  never  knew  of  the  giving  of  the  notes  by 
Spring  in  the  firm  name  until  about  1883,  when  he  had  a  talk  with 
Adams,  the  cashier  of  the  bank,  who  stated  that  he  had  a  Dean  & 
Spring  note  whicji  he  wanted  Dean  to  sign;  that  he  told  the  cashier 
that  he  did  not  know  anything  about  any  such  note,  and  would  not 
sign  it ;  that  the  cashier  then  asked  him  if  he  wanted  him  to  sue  him, 
and  he  said  he  did ;  that,  if  he  had  any  such  note,  that  was  just  what 
he  wanted,  and  further  told  the  cashier  that  he  must  not  take  any  more 
notes  with  his  name  on  them,  unless  he  knew  about  them,  or  something 
to  that  effect;  that  he  never  received  notice  of  protest  of  such  notes 
at  any  time,  and  knew  nothing  further  about  them  until  after  Spring 
left  Franklinville,  when  he  was  again  asked  by  the  then  cashier  of  the 
bank  to  sign  such  notes,  and  again  refused.  Dean  does  not  claim  to 
have  personally  given  the  bank  any  other  notice  of  dissolution  than  as 
above  stated. 

It  appears  by  the  evidence  that  A.  P.  Adams,  the  cashier  of  the  bank, 
knew  that  the  firm  of  Dean  &  Spring  had  sold  out  their  business  to 
the  Dean  &  Spring  Manufacturing  Company  at  the  time  it  was  done. 
N.  F.  Weed,  a  director  of  the  bank,  was  one  of  the  stockholders  in 
the  Dean  &  Spring  Manufacturing  Company.  The  same  is  true  of 
A.  O.  Holmes,  and  also  of  Alfred  Spring.  Adams  was  a  stockholder 
in  the  Dean  &  Spring  Manufacturing  Company.  R.  S.  Litchfield, 
cashier  of  the  bank  from  Februarj',  1894,  to  April,  1904,  knew  that 
the  firm  sold  out  to  the  corporation,  and  that  Mr.  Dean  and  Mr. 


Sup.Ct)  VmOH  VAT.  BAHX  Y.Binr  889 

Spring  were  thereafter  employed  by  the  corporation,  and  that  the 
whole  time  of  each  was  taken  up  by  such  employment.  Litchfield  tes- 
tifies that  he  had  no  knowledge  that  they  were  engaged  in  transacting 
any  business  on  their  own  account  as  a  copartnership  during  any  of 
the  time  from  1890  down  to  1899. 

[1,2]  Upon  the  trial  the  defendant  Dean  testified  that  at  the  time 
of  the  sale  of  the  business  of  the  partnership  to  the  corporation  he 
had  a  talk  with  his  partner,  Mr.  Spring,  upon  the  subject  of  the  dis- 
solution of  the  partnership,  but  was  not  allowed  to  state  the  conversa- 
tion ;  the  court  holding  Uiat  unless  the  partners  were  connected  with 
the  bank,  or  unless  the  conversation  was  shown  to  have  been  brought 
iiome  to  the  bank,  it  could  not  be  received  in  evidence.  In  this  ruling 
we  tb.ink  the  court  was  in  error.  Tiie  partnership  relation  is  in  the 
nature  of  a  contract  relation,  and  may  be  dissolved  at  any  time  by 
agreement ;  and,  even  although  the  partnership  agreement  be  in  writ- 
ing, the  dissolution  may  be  proved  by  parol.  Emerson  v.  Parsons,  46 
N.  Y.  560.  Unless  an  actual  dissolution  of  the  partnership  was  made, 
.the  bank  would  be  entitled  to  recover  on  the  notes  in  question,  even 
though  the  bank  might  have  believed  that  there  had  been  a  dissolution 
prior  to  the  inception  of  the  notes.  So  that  we  think  the  court  should 
have  received  the  parol  evidence  of  dissolution,  in  order  that  the  jury 
might  consider  it,  in  connection  with  all  the  other  facts,  in  determining 
whether  the  pardiership  had  been  dissolved  before  the  notes  in  suit 
were  made. 

[3,  4]  We  are  also  of  the  opinion  that  the  court  should  have  per- 
mitted the  jury  to  pass  upon  the  question  of  whether  or  not  the  bank 
had  notice  of  the  dissolution  of  the  partnership,  if  they  found  that  a 
dissolution  had  been  made.  As  to  parties  who  have  never  previously 
dealt  with  a  copartnership,  constructive  notice  of  the  dissolution  seems 
•to  be  sufiicient ;  but,  as  to  those  who  have  had  dealings  with  the  part- 
nership, actual  notice  must  be  given,  and  it  matters  not  how.  the  notice 
may  be  acquired.  Knowledge  of  the  fact  is  sufficient  notice,  in  what- 
*ever  manner  the  knowledge  may  have  been  acquired,  and  no  formal 
notice  in  such  case  need  be  served. 

[5]  Likewise  knowledge  of  facts  which  would  lead  a  party  to  be- 
lieve that  the  partnership  has  been  dissolved  is  sufficient.  Austin  v. 
Holland,  69  N.  Y.  571,  25  Am.  Rep.  246.  The  undisputed  facts  in 
-the  record  tend  strongly  to  show  that  the  partnership  had  been  dis- 
solved. The  sale  of  the  business  and  good  will  of  the  firm  to  the 
..corporation,  the  cessation  of  all  business  activity  for  maiiy  years,  the 
•devoting  of  the  entire  time  of  the  partners  to  the  work  of  the  cor- 
poration upon  a  salary  basis,  would  seem  to  point  rather  to  a  dissolu- 
•tion  of  the  partnership  than  to  its  continuance. 

[6,7]  It  is  elementary  that  if  the  partnership  had  been  dissolved, 
.and  the  b«nk  had  knowledge  of  sudi  fact,  or  knowledge  of  such  facts 
.as  would  lead  it  to  believe  that  the  partnership  had  been  dissolved, 
neither  of  the  partners  had  the  right  to  bind  the  other  by  the  making 
•of  any  new  notes  or  the  creation  of  other  obligations  in  the  firm  name. 
li  the  jury  found  that  suiBcient  notice  of  a  dissolution  came  to  the 
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knowledge  of  the  officers  and  directors  of  the  bank  above  named,  that 

would  constitute  notice  to  the  bank. 

[8]  The  plaintiff  was  allowed  to  prove  certain  entries  in  books  al- 
leged to  have  been  kept  by  the  Dean  &  Sjiring  Manufacturing  Com- 
pany, whereby  the  personal  accounts  of  Mr.  Dean  and  Mr.  Spring 
were  charged  with  each  one-half  of  the  interest^  upon  the  notes  of 
which  the  notes  in  suit  are  renewals,  without  showing  that  the  defend- 
ant Dean  had  knowledge  of  the  fact  that  such  charges  had  been  made. 
While  Dean  was  a  director  and  the  secretary  of  the  corporation,  he 
was  not  chargeable  with  constructive  notice  of  what  appeared  upon 
such  accounts,  and  the  entries  tliemselves  were  no  more  competent 
against  him  than  against  a  stranger  to  the  corporation.  Rudd  v.  Rob* 
inson,  126  N.  Y.  113,  26  N.  E.  1046,  12  L.  R.  A.  473.  22  Am.  St. 
Rep.  816.  The  books  themselves  were  not  produced,  and  no  sufficient 
foundation  was  laid  for  the  introduction  of  secondary  evidence  re- 
garding them  in  any  event.  They  were  shown  to  have  been  in  the  pos- 
sessk>n  of  the  plaintiff  subsequent  to  the  commencement  of  this  ac- 
tion, and  no  sufficient  reason  was  shown  why  they  could  not  have 
been  produced  upon  the  trial. 

[9]  The  witness  Scott  was  permitted  to  testify  that  in  1901  at  the 
bank  he  examined  books  pur})orting  to  be  the  books  of  the  Dean  & 
Spring  Manufacturing  Company,  although  he  had  never  seen  thera 
before.  He  identified  them  by  a  label  on  the  books,  and  by  the  fact 
that  they  contained  entries  against  Mr.  Dean  and  Mr.  Spring.  This 
was  wholly  insufficient  to  identify  the  books  as  the  books  of  the  Dean 
&  Spring  Manufacturing  Company.  A  label  is  of  little  value  in  deter- 
mining the  nature  of  a  book  of  accounts,  unless,  perchance,  the  label 
be  Hi  the  handwriting  or  made  at  the  direction  of  the  person  sought 
to  be  diarged  thereby.  All  of  such  proof  was  given  over  the  objec- 
tion and  exception  of  the  defendant  Dean,  and  we  think  the  court 
erred  in  admitting  such  evidence.  As  above  pointed  out,  the  entries 
in  and  of  themselves  were  not  sufficient  to  establish  constructive  no- 
tice against  Dean,  and,  if  upon  a  new  trial  it  should  be  sought  to  show 
actual  notice  of  such  entries,  the  books  themselves  should  be  prop- 
erly proven  as  such,  and  secondary  evidence  of  their  contents  should 
not  be  received,  unless  a  proper  foundation  be  first  laid  therefor, 

[10]  Payments  of  principal  or  interest  by  the  defendant  Dean  upon 
the  indcbtechicss  represented  by  the  notes  in  suit,  such  as  to  remove 
the  bar  of  the  statute  of  limitations,  must,  in  order  to  bind  Dean,  have 
been  made  with  his  knowledge  and  acquiescence. 

For  these  reasons,  the  judgment  and  order  appealed  ttom  must  be 
reversed,  and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
event.  All  concur* 
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(70  Misc.  Bep.  227.) 

B.  CRYSTAL  &  SON     OH&TBR.  . 

fSiipremp  Conrt,  Appellate  Terra,  First  Department.    February  7,  1913.) 

Api£aba2«C£  (§  26*) — OPsniMO  Default— Dismissal. 

Where,  after  a  default  Judgment  for  plaintiff,  defendant  moved,  on 

proof  by  nftldavit  that  the  summons  and  complaint  was  not  served,  to 
open  tlie  default  and  to  penult  hiiu  to  appear  aud  serve  a  proposed  an- 
swer, the  court,  upon  determining  ttoA  no  service  was  had,  should  merely 
have  vacated  the  judgment,  permitted  defendant  to  Interpose  his  answer, 
and  set  a  date  for  trial,  instead  of  disinisslug  the  complaint,  since  defend* 
ant  waived  the  JnrisdlctlonBl  defect  and  submitted  himself  to  the  Juris- 
diction of  the  court. 

[Ed.  Note— For  otber  cases,  see  Appearance,  Gent.  Dig.  fl  154-159; 
Dec.  Dig.  i  26.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  B.  Crystal  &  Son  against  Eugene  A.  Ohmer.  From  a 
judgment  dismissing  the  complaint,  and  from  an  order  vacating  a  judg- 
ment for  plaintiff,  plaintiff  appeals.  Jttdgmeut  reversed,  and  new 
trial  ordered.    Order  modified. 

Argued  January  term,  1913,  before  SEABURY,  LEHMAN,  and 
PAGE,  JJ. 

Jerome  L.  Adler,  of  New  York  City,  for  appellant. 
Gallert  &  Heilborn,  of  New  York  City,  for  respondent. 

SBABURY,  J.  The  complaint  alleles  two  causes  of  action.  In 
the  first  cause  of  action,  the  plaintiff  seeks  to  recover  $115,  alleged  to 

be  due  as  rent  under  a  lease  between  the  parties.  In  the  second  cause 
of  action,  the  plaintiff  seeks  to  recover  $9.80,  alleged  to  be  due  for 
work,  labor,  and  services  performed  at  the  request  of  the  defendant. 
On  September  25,  1912,  a  sunnnons  was  duly  issued  and  made  return- 
able on  October  7, 1912.  The  affidavit  of  service  recites  that  service 
of  the  summons  and  complaint  was  duly  made  on  September  30,  1912. 
On  October  7,  1912,  the  return  day,  judf^ent  was  entered  in  favor 
of  the  plaintiff  for  the  amount  claimed,  upon  the  defendant's  default 
of  appearance.  On  the  4th  day  of  November,  1912,  the  defendant 
procured  an  order  to  show  cause,  directing  the  plaintiff  or  his  attor- 
ney to  show  cause  on  November  8»  1912 — 

"why  an  order  should  not  be  made,  entered,  and  filed  herein,  permitting 
tlio  defendant.  Eugene  A.  Ohmer.  to  appear  and  answer  herein,  and  why  the 
judgment  heretofore  entered  herein  should  not  be  vacated  and  set  a.side,  aud 
why  the  cause  should  not  be  set  dowu  for  trial,  and  why  the  defendant  should 
not  have  such  other  and  fartber  relief  as  to  this  court  may  aeem  Just  and 
l>roi>er  in  the  premises." 

This  order  to  show  cause  was  procured  upon  a  duly  verified  pro- 
posed answer,  in  which  the  defendant  interposed  a  pka  of  payment  to 
the  first  cause  of. action  and  a  denial  of  the  .second  cause  of  action 
alleged.  The  defendant  also  submitted  an  affidavit  in  which  he  stated 
that  the  summons  and  complaint  were  not  served  upon  him  on  Sep- 

•9or  other  cases  see  esme  teple  a  |  hvmbbb  la  Dee.  *  Am.  Digs.  1N7  to  4ate,  A  Rep'V  Xadema 
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tember  30th,  as  set  forth  in  the  proof  of  servi.  c,  or  at  any  other  time. 
The  moving  papers  also  contained  an  affidavit  of  merits,  and  a  redta* 
tion  of  facts  tending  to  support  the  allegations  of  the  proposed  an- 
swer, and,  at  the  end  thereof,  contained  a  jrayer  for  relief,  under 

which  the  defendant  prayed  that — 

"his  default  be  opened,  and  that  be  be  permitted  to  appear  and  serve  the 
amended  antwer.** 

On  November  8,  1912,  the  return  day  of  tlie  order  to  show  cause, 
the  court  below  took  proof  to  determine  whetl  er  or  not  the  defendant 
had  been  served  with  the  summons  and  compi  lint,  and  upon  evidence 
ample  to  support  his  finding  determined  tiiat  the  summons  and  com- 
plaint had  not  been  served.  The  record  discloses  that,  after  the  trial 
of  the  so-called  traverse,  the  judgment  entered  in  favor  of  the  plain- 
tiff was  vacated,  and  that  the  complaint  was  dismissed. 

Under  the  facts  above  recited,  the  defendant  waived  the  jurisdic- 
tional defect,  and  submitted  hinradf  to  tbt  jv.risdiction  of  the  court. 
He  requested  the  court  to  regard  his  failure  to  appear  as  a  default  not 
caused  by  his  own  negligence,  and  prayed  for  leave  to  interpose  a 
proposed  answer,  duly  verified  and  submitted  to  the  court,  and  to  be 
allowed  to  defend  the  action.  As  the  defendant  submitted  to  the  ju- 
risdiction of  the  court,  the  learned  court  below  should  not  have  dis- 
missed the  complaint,  but  should  have  vacated  the  judgment  entered 
in  favor  of  the  plaintiff,  permitted  the  defendant  to  interpose  the 
proposed  answer,  and  then  have  set  a  date  for  trial.  Review  &  Record 
Co.  v.  Gilbrcth.  65  Misc.  Rep.  503.  120  N.  Y.  Supp.  100;  Goldstdn 
V.  Goldsmith,  28  Mi§c.  Rep.  569.  59  N.  Y.  Supp.  677. 

The  jud^ent  dismissing  the  complaint  is  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event.  The  order  vacating  the  judg- 
ment entered  in  favor  of  the  plaintiff  and  dismissing  the  complaint 
is  modified,  by  striking:  out  the  provision  directing  a  dismissal  of  the 
complaint,  and,  as  modified,  aflirnied,  without  costs.  The  defendant 
is  granted  leave  to  interpose  the  answer  proposed.  All  concur. 


(Supreme  Oourt.  Appellate  Division,  First  Department  Jamurjr  81,  VUBA 

Appeal  from  Special  Term,  New  York  County. 

Action  by  George  O.  Croker  apainst  Harry  Taylor  and  others. 
From  an  order  denyint;  the  motion  of  defendants  Harry  and  Thom- 
as Taylor  for  judgment  on  the  pleadings,  they  appeal.  Affirme^. 


Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN» 
LAUGHLIN,  CLARKE^  and  DOWLING,  JJ. 

E.  D.  Miner,  of  New  York  City,  for  appellants. 

David  M.  Houberger,  of  New  York  City,  for  respondent* 

PER  CURIAM.    Order  aftirmed,  with  costs.  .    "  ' 

INGRAHAM,  P.  J.,  dissents. 


CROKER  V.  TAYLOR  et  al. 
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DOWLING,  J.  (dissenting:).  The  testator  herein  died  at  the 
city  of  New  YorI<  on  April  6,  1909,  and  his  will  was  duly  admitted 
to  probate  on  February  1,  1910.  This  action  was  brought  pursu- 
ant to  the  provisions  of  section  2653a.  Code  of  Civil  Procedure, 
4inder  which  the  action  therein  provided  must  be  commenced  with- 
in two  years  after  the  will  has  been  admitted  to  probate.  The  de- 
fendants Harry  Taylor  and  Thomas  Taylor  are  nonresidents,  and 
as  to  them  the  summons  was  ordered  to  be  published;  the  order 
therefor  being  made  February  15,  1912,  within  the  two-year  period, 
but  the  publication  of  the  summons  being  commenced  on  March  14 
and  completed  on  April  IS,  1912,  both  dates  after  the  expiration  of 
Ihe  two-year  period. 

In  my  opinion  section  2653a  is  complete  in  itself,  and  the  limita- 
tion upon  the  commencement  of  the  action  which  is  therein  pro- 
vided is  an  exclusive  one.  This  is  not  only  apparent  from  the"  lan- 
guage of  the  section,  but  from  the  extension  of  the  time  to  com- 
mence the  action,  which  is  thereby  allowed  to  minors,  persons  of 
unsound  mind,  and  those  imprisoned  or  absent  from  the  state. 
This  being  so,  the  exceptions  provided  in  the  general  statute  of 
limitations  are  not  applicable.  Code  of  Civil  Procedure,  §  414, 
^ubd.  1.  But,  even  should  a  different  conclusion  be  reached,  and 
the  exceptions  applying  as  to  limitations  generally  be  held  to  ap- 
ply, I  do  not  believe  that  this  case  is  brought  within  the  exception. 
Section  398,  Code  of  Civil  Procedure,  provides  that  an  action  is 
commenced  against  a  defendant  when  the  summons  is  served  up- 
on him;  but  as  it  has  been  held  that,  where  the  summons  is  pub- 
lished, the  service  is  made  only  when  the  publication  is  completed, 
that  clause  of  the  section  does  not  apply  in  this  case.  McEwens 
ExV  v.  Public  Adm'r,  3  Code  R.  (N.  S.)  139;  Reillv  v.  Hart,  55 
Hun.  465,  8  N.  Y.  Supp.  717,  affirmed  130  N.  Y.  625, 29  N.  E.  1099, 
27  Am.  St.  Rep.  540. 

The  same  section  further  provides  that  the  action  is  also  com- 
menced when  the  summons  is  served  u^n  a  codefendant  who  is  a 
joint  contractor  or  otherwise  united  in  interest  with  the  defendant 
sought  to  be  held.  The  summons  was  personally  served  upon  the 
executor  of  the  estate  of  Francis  C,  Taylor,  one  of  the  defendants 
herein,  on  December  20,  1911,  within  the  two-year  i)criod,  and  on 
December  22,  1911,  and  still  within  the  same  period,  upon  Jenny 
Baylor,  another  defendant.  But  Jenny  Taylor  is  contesting  the 
will,  whose  validity  the  defendants  Harry  Taylor  and  Thomas  Tay- 
lor are  seeking  to  uphold,  and  her  interests  are  concededly  adverse 
'  to  theirs.  The  executor,  it  seems  to  me,  has  no  interest  in  the  es- 
tate, and  certainly  is  not  united  in  interest  with  the  defendants,  for 
he  takes  nothing  by  way  of  legacy  or  residuary  bequest  under  the 
will.  . 

The  sole  remaining  defendant  is  Woodlawn  Cemetery,  which 
was  not  served,  but  voluntarily  appeared  on  February  24,  1912,  aft- 
er the  expiration  of  the  two-year  period;  and,  while  a  legatee  un- 
•der  the  will,  it  has  no  interest  in  the  estate,  or  in  this  litigation, 
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for  its  legacy  has  been  paid  in  full,  and  in  the  comfplaint  herein  it 

is  expressly  stated  no  ctaiin  is  made  against  it. 

Under  these  conditions,  I  believe  that  as  to  the  defendants  Har- 
ry Taylor  and  Thomas  Taylor,  the  provisions  of  section  2653a  not 
having  been  complied  with,  the  action  against  them  was  barred, 
and  that  the  motion  for  judgment  in  their  favor  upon  the  pleadings 
should  have  been  granted,  and  that  the  order  appealed  from  should 
therefore  be  reversed. 


PACE  ▼.  D'AMOELO. 

(Supreme  Court.  Appollate  Division,  Ftztt  Department    Jamiary  24.  1913.) 

Tbial  (ft  139*)— Dismissal. 

Plnintiff  having  made  out  a  prima  fade  case  presenting  issues  of  fact' 

for  the  jni  y.  W  was  error  to  dismiss  tlie  complaint  at  tlie  close  of  his  case. 

[£<1.  ^ute.— For  other  cascb,  see  Trial,  Cent  Dig.  Si  332,  333,  338-341, 
865:  Dec.  Dig.  f  139.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Gicomo  Pace  against  Antonio  D'Angelo  for  negli- 
gence. From  a  judgment  entered  on  a  dismissal  of  the  complaint 
at  the  close  of  his  case,  plaintiff  appeals.  Reversed,  and  new  trial 

ordered. 

Argued   bclV.rc    IXC^RAHAM.    P.    J.,   and  McLAUGHUK, 

LAUGHLIN,  CLARKE,  and  SCOTT.  JJ. 

Wesley  S.  Sawyer,  of  New  York  City,  for  appellant. 
Carl  Schurz  Petrasch,  of  New  York  City,  for  respondent. 

PER  CURIAM.    Plaintiff  made  out  a  prima  facie  case  present 
ing  questions  of  fact.   It  was  error,  therefore,  to  dismiss  the  com- 
plaint at  the  close  of  his  case. 

The  judgment  appealed  from  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  evenL 


(79  Misc.  Rep.  240.) 

WATERS  T.  DANG  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.    February  7,  1913.) 

1,  Set-Off  akd  Couktebclaik  (S  21*) — Actios  fob  Gonvebsion — DsfsnD' 

Airr*B  Failuib  to  Cokplt  with  LncNX&w. 

The  fact  that  defendant,  sued  lor  the  conversion  of  horses,  had  sold 
them  without  compliance  with  the  Lieu  Law.  did  not  preclude  him  from 
proving  a  counterclaim,  allagiiig  that  a  certain  amount  was  oflglnally  * 

due  from  Hie  plaintiff,  and  allowing  credit  for  Ibo  sale  i>rice. 

L£d.  Note.— For  other  cases,  see  Set-Off  and  Counterclaim,  Cent.  Dig. 
126;  Dec.  Dig.  |  21.*) 

2.  SST-OlT  AHO  OOUNTBRCLAIM  (f  29*) — SDBJKV>MATm— OLAIM  ComtBOtSD 

WITH  Srn.TECT  OF  ACTION. 

A  cuuntercluiui  in  an  action  for  the  conversion  of  horses,  alleging  tliat 
a  certain  amount  was  arlglBally  due  from  the  plaintiff,  and  aUowtng 
credit  for  tiie  sale  price,  arose  out  of  tbe  contract  muter  whidi  the  bortaes 

•Fw  otlMr  csM*  M«  Mine  topte  a  f  xvum  in  Deo.  *  Am.  nigt.  VM  to  dst«i  *  lUp'r  laAnm 
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were  delivered,  and  so  was  comiected  with  the  subject  ef  the  notion,  as 
required  by  Code  Civ.  Proc.  {  801,  to  be  the  subject  of  a  couiitprclalm. 

lEd.  Note. — For  other  caaea,  aee  SetrOff  and  Counterclaim,  Cent  Dig. 
H  4»-61;  Dec.  Dig.  f  29  •] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third 
District. 

Action  by  John  J. 'Waters  .against  Minnie  Lang  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed,  and 

new  trial  ordered. 

Argued  January  term,  1913,  before  SEABURY,  LEHMAN,  and 
PAGE,  JJ. 

Bernard  Drachcnljerg,  of  New  York  City  (Arthur  G.  Fuchs,  of 
New  York  City,  of  counsel),  for  appellants. 

Wing  &  Wiii.  of  New  York  City  (Theodore  H.  Lord,  of  New  York 
City,  of  counsel,  for  respondent. 

SEABURY,  J.  The  plaintiff  sues  to  recover  for  the  alleged  con- 
version of  two  horses.  The  defendant  Lang  claimed  that  the  plain- 
tiff was  indebted  to  her  in  the  sum  of  $375,  and  that  she  had  sold 
the  horses  for  $300.  and  interposed  a  counterclaim  for  $75.  The 
court  below  failed  to  submit  to  the  jury  the  issue  raised  by  the 
counterclaim,  and  submitted  to  the  jury  the  issue  as  to  the  value 
of  the  horses,  which  the  defendant  Lang  was  alleged  to  have  con- 
verted. The  action  resulted  in  a 'judgment  for  the  plaintiff  for  $475 
and  costs. 

[1]  A\'c  think  this  result  is  unjust  to  the  defendants,  and  that 
the  defendant  Lanp  should  have  been  L;iven  an  opportunity  to 
prove  that  the  plaintiff  was  indebted  to  her  in  the  sum  of  $375.  Ii 
she  should  succeed  in  establishing  this  claim,  then  it  is  clear  that 
the  $375  should  have  been  deducted  by  the  jury  from  the  sum 
which  they  found  to  represent  the  value  of  the  horses  converted. 
The  fact  that  the  defendant  did  not  comply  with  the  Lien  T.aw  in 
sclling^  the  horses  did  not  preclude  her  from  provin.c;:  a  counter- 
claim, which  alleged  that  originally  $375  was  due  her  from  the 
plaintiff,  and  allowing  the  plaintiff  credit  for  the  $300  which  was 
realized  from  the  sale  of  the  horses. 

[2]  The  claim  alleged  by  the  defendant  arose  out  of  the  contract 
under  which  the  horses  were  delivered,  and  was  connected  with 
•  the  subject  of  the  action.  Section  501,  Code  of  Civil  Procedure; 
Carpenter  v.  Life  Insurance  Co.,  93  N.  Y.  552;  O'Brien  v.  Dwyer, 
76  App.  Div.  516,  78  N.  Y.  Supp.  600. 

It  follows  that  it  was  error  to  dismiss  the  counterclaim,  and  that 
the  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellants  to  abide  the  event.    All  concur. 

•For  oUmt  eaam  wm  aaina  topio  4  f  mnam  in  Dm.  *  Am.  Diss-  U07  to  date.  *  Rap'r  ladtsoa 
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(79  Misc.  B«p.  200.) 

MILLS  T.  GOLD. 

(Supreme  Court,  Appt  llatc  Term,  First  Department   February  6,  1913.) 

1.  Payment  (S  63*) — Pi.kadino  and  1'boof. 

Where  plaintiff  gave  defenduiit  a  check  for  $5,(X)0,  and  tbey  bought  a 
chicken  ranch,  each  paying  $5,(HX),  defenclaut  pajing  with  the  check,  and 
subsciiueiitly  incorporated  the  venture,  in  an  action  by  plaintiff  for  the 
$5,()(X),  claljulug  that  it  was  a  loan,  evidence  as  to  the  distributlun  of  the 
stock,  and  that  plaintiff  received  $5,000  extra  stock,  was  admissible, 
although  defendant  bad  not  pleaded  paymoit. 

I  Ed.  Note.— EV»r  oUMff  caaoa,  lee  Payment,  Gent  Dig.  H  182-101;  Dec 
Dit;.  §  (53.»] 

2.  Pleading  (8  280*)-~SurPLEMENTAL  Aksweb. 

•  In  an  action  for  money  lent,  the  court  properly  refused  to  allow  a  snp- 
I'leiuental  answer  p'^'a'Hng  lu  t>ar  n  jiul^iiiient  for  money  borrowo<l  sct- 
eral  months  after  the  loan  in  quesUou,  where  it  was  not  alleged  that 
ancta  second  cause  of  action  was  a  part  of  tbe  same  transaction,  or  part 
of  a  sln^jle  course  of  dealings  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Gent.  Dig.  H  842-di6;  Dec. 
Dig.  §  280.  ♦] 

Appeal  from  City  Court  of  New  York,  .Special  Term. 

Action  by  Frank  P.  Mills  against  Henry  Gold.  Judgment  for  plain- 
tiff, and  defendant  appeals,  bringing  up  for  review  an  order  denying 
leave  to  serve  a  supplemental  answer.  Reversed. 

Argued  November  term,  1912,  before  LEHMAN  and  PAGE,  JJ. 

Arthur  L  Fnllman,  of  New  York  City,  for  appellant. 
Morgan  &  Breckenbridge,  of  New  York  City  (ncorge  P.  Brecken- 
bridge,  of  New  York  City,  of  counsel),  for  respondent. 

PAGE,  J.  The  action  was  brought  to  recover  $5,000,  alleged  ta 
have  been  loaned  by  the  plaintiff  to  the  defendant.  The  answer  is  a 

general  denial. 

[1]  At  the  trial  it  was  undisputed  that  the  parties  had  for  some 
time  been  contemplating  a  joint  venture  in  chicken  fanning.  They 
finally  purchased  a  farm  for  $10,000,  and  the  defendant  made  it  his 
home  and  undertook  the  active  management  of  the  business.  After 
a  short  period  they  incorporated  the  business.  The  $10,(XX)  which  they 
paid  for  the  farm  was  contributed  in  this  way:  Prior  to  the  pur- 
chase the  plaintiff  drew  a  check  to  the  defendant  s  order  for  $5,(XX), 
and  at  the  closing  of  title  each  paid  $5,000  toward  the  purchase  price  ,* 
the  defendant  using  for  that  purpose  the  check  previously  given  to 
him  by  the  plaintiff.  The  purpose  of  this  transaction  is  the  main  issue 
in  the  case ;  the  plaintiff  claiming  that  the  check  was  given  by  him 
to  the  defendant  to  enable  him  to  contribute  equally  in  the  business. 
The  defendant  asserts  that  the  plaintiH  agreed  to  furnish  all  the 
necessary  money  for  the  enterprise,  and  to  auow  the  defendant  a  half 
interest  for  his  services  in  taking  entire  charge  of  the  business,  and 
he  explains  that  the  check  was  given  to  him,  so  that  it  would  appear 
to  outsiders  that  they  were  contributing  equal  money. 

The  defendant's  attorney  attempted  to  give  evidence  of  the  final 
distribution  of  the  stock  of  the  corporation,  and  how  much  stork  the 

'For  oUter  cases  s«e  Bune  topic  a  S  mumbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexa» 
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plaintiff  received  for  the  money  he  invested,  as  some  proof  of  the 
purpose  and  intention  of  the  parties  in  regard  to  the  $5,C^  check- 
given  to  the  defendant.  The  trial  justice  excluded  the  evidence  on  • 
the  ground,  as  stated,  that  payment  was  not  pleaded.  An  exception 
was  duly  taken.  After  the  jury  had  been  otxt  a  short  while  they  re- 
quested the  court  to  instruct  them  if  they  could  consider  whether  the  , 
plaintiff  received  $5,000  extra  in  stock  as  a  result  of  his  having  given 
the  check  to  the  defendant.  The  court  replied  in  the  negative,  where- 
upon a  verdict  was  rendered  for  the  plaintiff  for  $5,000.  The  sub- 
sejiuent  conduct  of  the  parties  in  regard  to  the  money  advanced, 
especially  when  their  arrangements  ciystalHzed  and  took  final  form  , 
in  the  mstribution  of  the  corporate  stock,  have  a  peculiar  probative 
value  as  coloring  the  transaction  and  determining  its  meaning,  and  its 
natural  relevancy  is  strongly  evidenced  by  the  question  which  the  jury 
addressed  to  the  court.  I  am  of  the  opinion  that  the  exclusion  of 
this  evidence  was  reversible  error. 

[2]  As  to  the  second  question  raised  by  the  appeal,  namely,  the 
refund  of  the  Special  Term  to  permit  the  defendant  to  serve  a  sup- 
plemental answer,  it  need  only  be  said  in  passing  that  the  appellant 
has  failed  to  bring  himself  within  the  rule  which  he  cites.  The  judg- 
ment which  he  seeks  to  plead  in  bar  was  brought  to  recover  a  dif- 
ferent sum  of  money  claimed  to  have  been  loaned  to  the  defendant 
at  a  date  several  months  subsequent  to  the  transaction,  which  is  the 
subject  of  this  action,  and  the  proposed  supplemental  answer  does 
not  allege  that  the  second  cause  of  action  was  a  part  of  the  same 
transaction  or  a  single  course  of  dealings  between  the  parties.  The 
order  of  the  Special  Term  denying  the  defendant's  motion  for  leave 
to  serve  a  supplemental  answer  is  therefore  affirmed,  without  preju- 
dice, however,  to  a  renewal  of  his  motion  upon  papers  properly  set- 
ting forth  his  defense. 

For  the  reasons  above  stated,  and  on  the  additional  ground  that  the 
City  Court  of  the  City  of  New  York  has  no  jurisdiction  to  render  a 
judgment  for  more  than  $2.(XX)  and  costs,  the  judgment  appealed 
from  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  the  event  - 

LEHMAN,  J.,  concurs. 


(79  mta  B«p. 

BARTHOLDI  HICKSON. 
(Supreme  Ooart,  Appellate  Term,  Vtnt  Department  Febnury  T,  1918.) 

1.  llksTBB  AND  Sbbvamt  (|  4S*)— GoimucT  or  BvpLOTifBiiT— ConnBUonoir— 

Qttestion  fob  Jt;ry. 

A  contract  of  employment  as  "coat  tailor  or  foreman,"  which  providee 
ttiat  tiie  employ^  shall  devote  the  necessary  time  to  see  that  coats  sre 
delivered  on  time  and  to  rt-rfify  to  the  workmanship,  and  to  make  coats 
when  not  otherwise  employed  as  foreman,  is  a  contract  of  employment 
primarily  as  foreman,  and  as  coat  tailor  only  when  not  otherwise  em> 


•  *For  other  cases  see  same  topic  &  S  kumbbb  Id  Dec.  a  Am.  Digs.  1907  to  date.  A  Rep'r  Indexes 
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l)loy<»d  as  foreniuu ;  but  the  i)roi)er  construction  of  the  contract  dei>end« 
on  th«  aenae  In  wtalcb  tbe  quoted  words  an  mod,  wUdi  Is  for  the  jury- 
[Ed.  Note.— For  other  casee,  aee  BCaater  and  Servant,  Cent.  Dif.  i|  57, 

58 ;  Dec.  Dig.  §  43.*] 

2.  CoMUACTb  (S  17(3*)  CONSTBUCTION  QUESTION  OF  LaW  AND  FaCT. 

The  Interpretation  of  a  written  contract  Is  a  question  of  law,  except 
whore  the  interpretation  depends  on  the  sense  In  which  the  words  are 
used.  In  which  case  it  Is  a  mixed  question  of  law  and  fact 
[Ed.  Note.— For  other  cases,  see  Gontiacta*  GenL  Dts.  K  T87-T70,  017, 
.     906, 979.  1041. 1097 ;  Dec.  Dig.  {  176.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Pasquale  Bartholdi  ag^ainst  Richard  J.  Hickson.  From 
a  judgment  of  the  City  Court  of  llie  City  of  New  York  dismissinj^ 
the  complaint  at  the  close  of  plaintiff's  case,  and  from  an  order  de- 
nying a  new  trial,  in  an  action  on  contract  of  employment  for  wrong- 
ful discharge,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

See,  also,  136  N.  Y.  Supp.  92. 

Argued  January  term,  1913,  before  SEABURY,  LEHMAN,  and 

PAGE,  JJ. 

Jacob  Friedman,  of  New  York  City,  for  appellant. 
Samuel  L.  VVeyl  of  New  York  City  (Max  D.  Steuer,  of  New  York 
City,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  was  emplo3red  by  defendant  under  a 
written  contract  reading  as  follows: 

"We  agree  to  employ  P.  Bartholdi  ns  coat  tnllor  or  foreman  for  a  period  of 
one  year  at  a  salary  of  $li5  each  week.  He  Is  to  devote  such  time  as  Is  nec- 
essary to  see  that  coats  are  delivered  on.  time  by  ttt  tailors  and  to  ontify 
to  the  workmanship  being  of  good  standard  when  complettMl.  He  agrees  to 
make  coats  when  not  otherwise  employed  by  his  duties  as  foreman." 

The  plaintiff  showed  that  he  worked  as  foreman  for  the  defendant 
until  his  wife  became  ill.  He  then  absented  himself  for  a  few  days 
with  defendant's  permission.    On  his  return  he  was  told: 

"Well,  BarUioIdl,  you  know  those  few  days  you  were  home  tiie  Job  as  fore- 
man was  dven  away ;  but  if  yon  want  to  work  as  tallw  cutter  yon  can  work.** 

The  plaintiff  refused  this  work,  and  now  brings  suit  for  a  wrongf td 
discharge.  The  court  dismissed  the  complaint,  on  the  ground  that 
the  written  contract  gave  the  defendant  the  right  to  employ  the  plain- 
tiff exclusively  as  coat  tailor,  without  giving  him  any  work  as  foreman. 

[1]  While  llic  words,  "We  aj^Mce  to  employ  F.  Bartholdi  as  coat 
tailor  or  foreman,"  apparently  bear  out  the  construction  placed  upon 
the  contract  by  the  trial  justice,  the  contract  must  be  read  as  a  whole, 
and  the  subsequent  words  show  an  employment  primarily  as  fore- 
man, and  an  employment  as  coat  tailor  only  when  the  plaintiff  was 
"not  otherwise  employed  by  liis  duties  as  foreman."  In  conjunction 
with  the  latter  part  of  the  contract  the  words  "as  coat  tailor  or  fore- 
man" are  open  to  the  construction  that  they  were  not  intended  to 
describe  alternative  forms  of  employment,  but  one  form  of  employ- 
ment, which  the  parties  describe  as  "coat  tailor  or  foreman,"  since 
■  ■  ' '  ■  .11  »  ■  —        11 1  I 
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neither  term  exactly  fitted  the  duties  to  ht  performed.  The  proper 
constmction  of  tiie  contract,  therefore,  dqiends  upon  the  sense  ir. 
which  these  words  were  used,  and  this  question  should  have  been 

submitted  to  the  jury. 

[2]  "As  a  rule,  the  inteq>retation  of  written  instruments  is  with 
the  court  as  a  question  of  law;  but  when  the  interpretation  depends 
upon  the  sense  in  which  the  words  are  used,  or  the  sense  in  which 
the  promisor  had  reason  to  believe  the  promisee  understood  them, 
a  fact  to  be  determined  from  the  rdation  of  the  parties  and  the  sur- 
rounding circumstances,  it  would  seem  that  it  becomes  a  mixed  ques- 
tion of  law  and  fact.  It  is  not,  then,  a  matter  of  interpretation 
merely,  but  the  ascertainment  of  the  minds  and  intents  of  the  par- 
ties." White  V.  Hoyt,  73  N.  Y.  505;  Trustees  of  East  Hampton  v. 
Vail,  151  N.  Y.  463,  45  N.  E.  1030. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event  All  concur. 


CARPENTER  v.  CHAFMAK  et  al. 
(Baprane  Court,  Trial  Tern,  Fulton  Coiuty.  ApM,  1912.) 

X.  Saum  (I  429*)— Bbiaoh  of  Warbantt— Right  or  Action — CovMnoNAT. 

Sale. 

Where  a  mare  was  delivered  to  tlio  buyer  at  the  time  of  sale,  upon 
condition  that  title  should  remain  In  the  seller  until  payment  of  the  price 
statoil  ill  thf»  note,  the  sale  was  coiKlltlonnl  on  payment  of  the  whole 
price,  HO  that  an  action  tor  breach  of  warranty  of  soundness  not  lie 
Drtiope  the  purdwae-numey  note  waa  not  paid  at  matorllsr. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  U  1224-1229;  Dec. 
DIjr.  f  429  •! 

2.  Sales  (§  Remkdtes  of  Seller — Recovery  of  Puice — Breach  or 

Warhanty, 

If  there  was  a  warranty  as  to  the  condition  of  a  mare  sold,  and  breach 
thereof,  the  mare  dying,  the  seller  conld  not  recover  the  hahince  of  the 
pnrclmse-money  note,  in  the  bnyer's  action  for  breacli  of  warranty. 

[Kd.  Note.— For  other  cases*  see  Sales,  Cent  Dig.  H  1280,  1231;  Dee. 

Dig.  5  430.»] 

Action  by  Lillian  Carpenter  against  B.  L.  Chapman  and  another,  in 
which  defendants  counterclaimed.  Complaint  and  counterclaim  dis- 
missed. 

William  W.  Smith,  of  Johnstown,  and  Horton  D.  Wright,  of  Glovers- 
villc,  for  plain  till". 
Charles  D.  Thomas,  of  Herkimer,  for  defendants. 

WHITMVKR,  J.  [1]  The  plaintiff  has  brought  this  action  to  re- 
cover damages  from  defendants  for  breach  of  warranty  as  to  iht 
soundness  of  a  mare  sold  by  defendants  to  plaintiff.  The  purchase 
price  was  $150  of  which  $100  was  paid  at  the  time  of  the  sale,  and 
the  balance,  $50,  was  represented  by  a  note,  payable  six  months  after 
its  date.    The  mare  was  delivered  to  plaintiff,  at  the  time  of  the 
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sale,  upon  the  condition,  set  forth  in  the  note,  that  the  title  was  ta 
remain  in  defendants  until  full  payment  of  the  purchase  price.  The 
note  was  not  paid  at  maturity  or  at  the  time  of  the  oommencement 
of  the  action.    The  sale,  then,  was  conditional  on  payment  of  the 

full  price,  so  that  the  action  for  breach  of  warranty  will  not  lie. 
Osbom  V.  Cantz,  60  N.  Y.  540;  English  v.  Hanford,  75  Hun.  428, 
27  N.  Y.  Supp.  672;  Benjamin  on  Sales,  p.  865;  Roach  v.  Curtis, 
115  App.  Div.  765,  101  N.  Y.  Supp.  333,  affirmed  191  N.  Y.  387, 
84  N.  E.  283;  Levis  v.  Pope  Motor  Co.,  202  N.  Y.  402,  95  N.  E.  815. 

The  case  of  Pierce  v.  Hellenic  American  Realty  Co.,  76  Misc.  Rep. 
473,  135  N.  Y.  Supp.  605,  cited  by  plaintiff,  is  not  an  authority  here, 
since  that  was  an  action  in  tort.  It  is  urged  by  plaintiff  that  the  ac- 
tion is  not  for  breach  of  warranty,  but  to  rescind  the  sale.   The  com- 

C'  '  It,  however,  is  clearly  for  breach  of  warranty,  and  a  recovery 
d  on  a  rescission  cannot  be  sustained.  The  complaint  must  there- 
fore be  dismissed,  with  costs. 

[2]  On  the  other  hand,  defendants  are  not  entitled  to  judgment 
on  their  counterclaim,  by  which  they  seek  to  recover  the  balance  due 
on  the  note.  The  reply  of  plaintiff,  while  admitting  the  delivery  and 
nonpayment  of  the  note,  denies  that  any  sum  is  due  thereon,  for  the 
reason  that  the  mare  was  not  sound,  and  was  not  as  warranted,  and 
refers  to  the  complaint  for  the  other  items  of  the  warranty.  The 
mare  was  breathing  short  and  quick  at  the  time  of  the  sale.  Being 
inexperienced,  plaintiff  called  attention  to  this  fact,  whereupon  defend- 
ants stated  that  it  was  due  to  what  they  called  "a  car  cold,"  which 
was  not  serious,  and  urged  plaintiff  to  take  her,  guaranteeing  that 
she  was  a  good  woric  horse,  that  she  would  work  in  all  harnesses, 
that  nothing  serious  was  the  matter  with  her,  and  t1iat,  if  she  was 
not  all  riglit.  it  was  no  sale,  and  plaintiff  could  bring  her  back. 

These  warranties  were  made  by  defendants  as  an  inducement  to 
plaintiff  to  purchase,  and  plaintiff  took  the  mare,  relying  upon  them. 
They  were  worthless.  Instead  of  growing  better,  the  mare  grew 
worse,  without  the  fault  of  plaintiff,  and  died  within  five  days  there- 
after in  a  barn  on  the  road  between  Gloversville  and  Johnstown,  to 
which  place  plaintiff's  driver  had  succeeded  in  leading  her  in  the 
effort  to  return  her  to  the  defendants.  There  was,  then,  a  breach  of 
the  warranty  made  and  given.  Defendants  claim,  however,  that  the 
obligation  to  pay  the  note  was  absolute  and  survived  the  death  of 
the  horse.  That  would  have  been  the  case,  if  there  had  been  no 
warranty  and  no  breach.  It  is  in  this  respect  that  the  case  here  is 
distinguishable  from  Comer  v.  Cunningham,  77  N.  Y.  391,  33  Am. 
Rep.  626,  and  National  Cash  Register  Co.  v.  South  Bay  Club  House 
Association,  64  Misc.  Rep.  125,  118  N.  Y.  Supp.  1044,  cited  by  de- 
fendants in  support  of  their  daim. 

Under  the  circumstances,  the  counterdaim  must  be  dismissed.  Find- 
ings may  be  prepared  accordingly. 
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BRADY  ▼.  DONOHDB. 

(Supreme  Court,  Appellate  Term,  First  Department   February  7,  1913.) 

Witnesses  ({  144*) — Transactioks  with  Dsciasbd  PnsoKa— Etidskcs. 

A  plaintiff,  suing  an  executrix  for  money  bad  and  recelTed,  based  on 
the  theory  that  he  had  been  employed  by  testntor  at  a  weekly  salary, 
is  not  competent  to  testify  to  such  employment  and  an  agreement  tbat 
testator  sbonld  retain  a  specified  part  tbereof  for  plaintiff. 

|K(i  Note.— For  other  cases,  see  Witnesses,  Gent  Dig.  if  025^648; 
Dec  Dig.  I 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  for  money  liad  and  received  by  John  Brady  against  Mar- 
garet A.  Donoiiue,  executrix  of  Philip  Donoliuc,  deceased.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  January  term,  1913,  before  SEABURY,  LEHMAN,  and 

PAGE,  JJ. 

Daniel  Daly,  of  New  York  City  (Joseph  H.  Banigan,  of  New  York 

City,  of  counsel),  for  appellant. 

Moses  Weill,  of  New  York  City,  for  respondent. 

LEHMAN,  J.   Plaintiff  claims  that  he  was  employed  by  defend- 

ant's  testator  as  bartender  at  a  salary  of  $14  per  week,  that  he  agreed 
that  the  decedent  should  retain  $4  per  week  from  his  wages,  and  that 
each  week  he  paid  himself  $10  from  the  cash  receipts.  Plaintiff  pro- 
duced three  disinterested  witnesses,  who  testify  that  the  decedent  told 
them  at  various  times  that  he  was  retaining  $4  per  week  from  plain- 
tiff's wages ;  otherwise,  plaintiff  would  lose  it  all  at  horse  racing. 

The  plaintiff's  evidence  as  to  the  employment  at  $14  and  the  agree- 
ment that  decedent  was  to  retain  $4  per  week  was  clearly  incompe- 
tent. With  this  evidence  out  of  the  case,  there  is  no  sufficient  basis 
for  a  recovery.  The  testimony  of  the  disinterested  witnesses  merely 
shows  that  at  some  time  the  decedent  retained  part  of  plaintiff's  wages, 
but  it  does  not  show  for  how  long  a  period  the  practice  continued. 

Judf:ment  should  be  reversed,  and  a  new  trial  ordered*  with  costs 
to  appellant  to  abide  the  event.  All  concur. 


(79  Wac  Bcp.  2291) 

WEISS  VALENSTEIN. 
(Snpfeiiie  Ooort,  App^te  Term,  First  Department  Febroary  7,  1218.) 

Landlord  and  Tenant  (§  194*) — Falling  GlttJlia— Negligence. 

A  tenant  cannot  recover  for  Injuries  caused  by  a  fnlHn};  rolling,  oven 
though  she  relied  on  the  promise  of  the  janitor  to  take  care  ot  it,  havinc 
noticed  that  it  was  cracked,  where  there  Is  no  etvldence  of  any  duty  by 

the  owner  other  than  a  contract  duty. 

[Ed^  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  S| 
68(M)41;  Dec  Dig.  1 164*1 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Annie  Weiss  against  Julius  Valenstein.   Judgment  for 

plaintiff,  and  defendant  appeals.  Reversed. 

Arg^ued  January  term,  1913,  before  SEABURY,  LEHMAN,  and 
PAGE,  JJ. 

James  I.  Cuff,  of  New  York  City,  for  appellant 
Ir.  B.  Brodsky,  of  New  York  City,  for  respondent 

PAGE,  J.  This  action  is  brought  to  recover  damag^c:  for  injuries 
sustained  by  the  plaintiff  by  reason  of  the  falling  of  a  ceiling  in  her 
apartment,  which  she  rented  from  the  defendant.  The  evidence  on 
behalf  of  the  plaintiff  was  that  the  ceiling  had  been  cracked  for  some 
time  before  it  fell,  and  the  plaintiff  had  notified  the  janitor,  who  was 
a  brother  of  the  defendant  and  in  charge  of  the  property,  of  its  dan- 
gerous condition.   The  defendant's  brother  looked  at  it  and  said: 

"I  am  responsible  for  the  ceiling.  It  is  in  good  condition  for  about  two 

years  yet.  and  don't  worry."  . 

After  reviewing  the  evidence,  the  court  charged  the  jury: 

"The  Question  before  you,  geutlemen,  is  thbn  Whether  this  >Yoman,  Anna 
Wetss,  bad  a  conrersatton  with  tttls  nmn.  Tjonls  VnlenRteto ;  whether  she  re- 

lied  ui>on  his  pirnnisi^  to  nmke  tjood  tln^  ro]i.iii-s  on  tliat  cellliif:,  and,  relying 
upon  that  promise,  she  remained  in  those  ])reiai.ses  and  was  injured.  *  •  • 
Now,  if  yoQ  Had  from  all  the  facta  and  drcumstances  In  this  case  that  there 
was  a  promise  made  l)y  thi.s  man.  Louis  Valenstein.  to  Mrs*.  Weiss,  that  he 
would  repair  that  ceiliug,  and  that  she,  rely  lug  uirau  that  promise,  remiiiiied 
ttwre,  then  yon  may  find  such  verdict  for  the  platnttfT,**  etc. 

It  is  well-settled  law  that  a  tenant  cannot  recover  from  his  land- 
lord, under  a  contract  to  repair,  damages  for  personal  injuries  sus- 
tained by  reason  of  the  unsafe  condition  of  the  premises.  De  Negro  v. 
Christman,  77  Misc.  Rep.  147,  -151,  136  N.  Y.  Supp.  364.  To  sup- 
port such  a  recovery  there  must  appear  to  be  some  duty  imposed  by 
law  upon  the  landlord  independent  of  his  contract.  Schick  v.  Fleisch- 
haucr,  26  App.  Div.  210,  49  N.  Y.  Supp.  962;  Frank  v.  Mandcl,  76 
App.  Div.  413,  78  N.  Y.  Supp.  855.  The  charge  to  the  jury  was  er- 
roneous, and  the  judgment  must  accordingly  be  reversed.  A  careful 
examination  of  the  record  fails  to  disclose  any  evidence  from  which 
it  could  be  found  that  there  was  a  duly  in  the  defendant  to  repair  the 
ceiling,  other  than  a  contractual  one.  Therefore  no  recover^'  for 
negligence  can  be  supported  by  the  testimony.  The  alleged  represen- 
tations of  the  defendant's  janitor  as  to  the  safety  of  the  apartment 
were  clearly  nothing  more  than  expressions  of  opinion  on  his  part,  and 
it  is  not  shown  that  as  defendant's  agent  he  had  any  authority  to  guarr 
antee  the  safety  of  the  premises.  The  motion  of  the  defendant's  at- 
torney to  dismiss  the  complaint  should  have  been  granted,  as  there 
was  no  evidence  upon  which  the  jury  could  find  for  the  plaintiff. 

The  judgment  appealed  from  is  reversed,  with  costs,  and  the  com- 
plaint dismissed,  with  costs.  All  concur. 
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AMERICAN  tX>NTRACTOR  FUB.  00.  ▼.  MICHAEL  NOCENTI  CO. 

(Supreiqe  Court,  Appellate  Term,  Flnt  Department.  Febraar}-  7.  1913.) 

cobpokations  (s  642*) — fobeign  gobposation — "doino  busijjess"  in  the 
State. 

Where  orders  for  special  buildlnp  reports  were  sent  to  n  Cliicapo  pub- 
lishing coiiipauy  having  no  capital  invested  in  New  York,  but  havinii;  an 
ottice  there  for  soliciting  business,  the  transaction  did  not  constitute  "do- 
ing business"  in  New  Yorlv  by  the  publishing  company,  within  General 
Corporation  Law  (Consol.  Laws  1909,  c.  23)  i  15.  requiring  foreign  cor- 
porations doing  business  In  tbe  state  to  obtain  a  certlflcate  and  pay  a 
Ucense  tax. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  U  2520-2527 ; 
Dec.  Dig.  r<M2.« 

For  other  definition^  see  Words  and  Pbrasss^  toL  8i  pp.  216I(-21Q0;  vol. 

8,  pp.  7640,  7041.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan.  First 

District. 

Action  by  the  American  Contractor  Publishing  Company  against 
the  Michael  Nocenti  Company.  From  judgment  for  defendant, 
plaintiff  appeals.  Reversed,  and  judgment  directed  for  plaintiff. 

Ar^rued  January  term,  1913,  before  SEABURY,  LEHMAN,  and 

PAGE.  JJ. 

Georj^e  Ryall,  of  New  York  City,  for  appellant. 
Moses  Weill,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  complaint  was  dismissed  upon  the  ground 
that  the  plaintiff  was  a  foreign  corporation  doing  business  in  this 
state  without  authority.  The  plaintiff  publishes  a  trade  journal  in 
the  city  of  Chicago,  and  has  an  office  in  the  city  merely  for  the  pur- 
pose of  collecting  news  and  soliciting  contracts  for  advertisements 
and  for  certain  trade  reports.  The  orders  for  special  building  re- 
ports, upon  which  this  action  was  brought,  were  sent  to  Chicago 
and  filled  from  there.  The  plaintiff  has  no  capital  invested  here, 
and  is  not  doing  business  within  this  state  within  the  meaninj^  of 
section  15  of  the  General  Corporation  Law.  .American  Contractor 
Publishing  Co.  v.  Bagge  (Sup.)  91  N.  Y.  Supp.  73.  If  the  person 
who  signra  the  contract  on  defendant's  behalf  did  not  have  author- 
ity, the  contract  was  accepted  and  ratified  by  the  defendant. 

Judgment  reversed,  with  costs,  and  judgment  directed  for  the 
plaintiff  for  $95  and  costs. 


Mccarty  t.  light. 

(Supreme  Court.  Appellate  Division.  Fourth  Department    January  22,  1913.) 

1.  Bankruftct  (I  196*J — Judgment — Lien  on  Realty. 

Where  a  judgment  is  rendered  within  four  months  of  an  adjndleation 

of  banl  riiptt  y,  it  beconiej?  a  Hen  on  the  bankrupt's  real  est.ite  which  the 
trustee  dues  not  elect  to  claim,  in  spite  of  Bankruptcy  Act  July  1,  ISdS, 
&  Ml,  I  «7t;  80  Stat  564  <U.  8.  Comp.  St  1901,  p.  8460),  proTldinir  that 

such  a  jndpment  Is  volrl.  and  that  tlie  jirnperty  affected  thereby  <bnll  pnss 
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to  the  trustee,  siuee,  although  not  effective  as  against  the  trustee,  or 
parsons  claiming  under  him,  or  the  inaolVMit  peiaoiially,  fbe  Hen  on  tba 

property  is  not  wholly  destroyed. 

[£cL  Note.— For  other  cases,  see  Bankruptcy.  Cent.  Dig.  Si  306-^16; 
Dee.  Dig.  f  196.*] 

2.  Bamkbvptct  (f  IGO*)— TBUsm  m  Bankbuptct— Title  to  Land. 

AUlioiiph  the  title  to  land  passes  to  the  trustee  in  bankruptcy  by  the 
proceeUiugs  in  bankruptcy,  if  he  so  elects,  he  need  not  accept  it,  if  in  his 
opinion  it  Is  wortliless  or  will  be  unprofitable. 

[p:d.  Note.— For  otber  oases,  see  Bankmptcy,  Cent  Dig:  1  228;  Dee. 

Dig.  fi  150.«] 

8.  Bankruptcy  (§  laa*) — Skcured  Claims — Judgment  Liess. 

Where  a  jiKlgnient  creditor  proved  his  claim  against  the  estate  of  a 

bankrupt,  but  tjot  nothluj:  thereon,  and  there  was  nothing  to  show  that 
he  had  surrendered  or  waived  the  security  of  the  lien  on  land  not  .sold 
by  the  trustee,  such  lien  was  not  affected  by  the  discharge  in  bankruptcy 
of  the  Judgment  debtor,  under  Bankruptcy  Act  July  1,  1S9S.  c.  541,  §  57g, 
30  Stat.  500  (U.  S.  Conip.  St.  1901,  p.  34 13).  as  amended  in  1903  (Act  Feb. 
5,  1903,  c.  487.  §  12.  3*J  Stat.  799  [U.  S.  Corap.  St  Supp.  1911,  p.  1004])f 
allowing  the  filing  of  secured  claims  without  losing  the  security. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  fl 
Dee.  Dig.  I  433.*] 

McLennan,  P.  J.,  and  Lambert,  dissenting: 

Appeal  from  Special  Term,  Monroe  County. 

Action  by  Edward  McCarty  against  Arthur  S.  Light.  Judgment  for 
plaintiff,  and  from  an  order  granting  leave  to  issue  execution,  the  de- 
fendant appeals.  Affirmed. 

Argued  before  McT.KXNAN,  P.  J.,  and  KRUSE,  ROBSON, 
FOOTE,  and  LAMBERT,  J  J. 

P.  Cameron  Shutt,  of  Rochester,  for  appellant. 
Harry  Otis  Poole,  of  Rochester,  for  respondent. 

KRUSE,  J.  The  order  from  which  the  appeal  is  taken  permits  an 
execution  to  be  issued  upon  the  judgment  recovered  by  the  plaintiff 

against  the  defendant,  and  the  question  is  whether,  in  view  of  the 
defendant's  discharge  in  bankruptcy  and  the  proving  in  the  bankruptcy 
proceedings  of  tlie  debt  upon  which  the  iutlgmcnt  was  recovered  in 
the  bankruptcy  proceedings,  the  lien  of  the  judgment  survived,  not- 
withstanding it  was  recovered  within  four  months  before  the  adjudica- 
tion of  the  defendant  as  a  bankrupt  in  the  federal  court.  The  Special 
Term  held  that  the  lien  of  the  judgment  survived  and  granted  leave 
to  issue  an  execution,  and  from  the  order  entered  thereon  the  defend- 
ant appeals. 

It  appears  that  the  judgment  was  recovered  on  the  23d  day  of  Sep- 
tember. 1902,  on  a  promissory  note  made  by  the  defendant  to  the 

plaintiff,  and  that  the  judgment  was  docketed  in  Monroe  county  clerk's 
office  on  that  day ;  an  execution  was  issued  to  the  sheriff  of  Monroe 
county,  November  13,  1902,  and  returned  wholly  unsatisfied;  that 
at  the  time  of  the  entering  of  said  judgment,  the  defendant  was  the 
owner  of  an  undivided  interest  in  certain  real  estate  situate  in  that 
county,  upon  which  the  judgment  became  a  lien.   The  plaintiff  in  the 
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judgment  liaving  died,  Edward  A.  McCarty  was  af>po7nted  the  execu- 
tor of  the  will  by  the  probate  court  of  Saginaw  county,  state  of  Micb- 
ij^an,  and  thereafter  ancillary  letters  testamentary  were  issued  to  him 
by  the  surrogate  of  Monroe  county.  The  executor  makes  the  applica- 
tion for  leave  to  issue  the  execution. 

On  the  4th  day  of  December,  1902,  the  judj^nent  debtor  filed  a  peti- 
tion in  bankruptcy,  and  on  that  day  was  adjudicated  a  bankrupt  by 
the  District  Court  of  the  United  States  for  the  Western  District  of- 
New  York,  and  thereafter,  and  on  the  29th  day  of  December,  1902, 
filed  a  supplementary  petition  stating  that  at  the  time  he  hied  the  orig- 
inal petitkm  he  was  die  owner  of  an  undivided  one-fifth  interest  in  said 
real  estate.  The  plaintiff's  claim  was  included  in  the  schedule  of  the 
defendant  in  the  bankruptcy  proceeding-.   The  defendant  state?  in  his 

.  affidavit  that  it  was  a  debt  provable  in  the  bankruptcy  court ;  that  the 
plaintilT  had  due  notice  of  the  bankruptcy  proceedings,  and  that  his 

•claim  was  duly  proven  as  a  debt  against  the  bankrupt  in  the  bankruptcy 
proceedings;  that  a  trustee  was  appointed  of  the  defendant's  prop- 

•erty;  that  the  trustee  qualified,  entered  upon  the  discharge  of  his  du- 
ties, and  thereafter  he  was  discharged;  and  that  on  December  1,  1904, 
the  defendant  was  duly  discharged  from  all  debts  and  claims  provable 
in  bankruptcy.  A  copy  of  the  order  granting  the  discharge  in  bank- 
ruptcy is  contained  in  the  record,  and  is  the  only  paper  in  the  bank- 
ruptcy proceedings  of  which  a  copy  appears  to  have  been  presented 
upon  this  application.  The  other  facts  referred  to  are  made  to  ap- 
pear by  affidavit. 

The  order  of  discharge  provides  that  a  discharge  be  and  the  same  is 
granted  to  the  bankrupt,  discharging  and  releasing  him  from  all  his 
debts  provable  in  bankruptcy,  except  only  such  as  are  exempt  by  the 
provisions  of  the  Bankruptcy  Act  of  1898,  and  directs  that  a  formal 

-discliarpfe  be  signed,  issued,  and  delivered  to  the  bankrupt. 

It  appears  by  the  affidavit  of  the  attorney  who  makes  the  applica- 
tion for  leave  to  issue  the  execution  (who  was  also  the  trustee  in  bank- 
ruptcy and  the  attorney  who  obtained  the  judgment)  that  the  interest 

•of  the  bankrupt  in  the  real  estate  was  not  sold  in  the  bankruptcy  pro- 
ceedings, and  it  is  further  stated  in  the  affidavit  that  the  judgment  debt- 
or, the  bankrupt,  was  discharged  in  bankruptcy  procecdinGfs  while 
still  the  owner  of  the  interest.  There  is  no  explanation  why  the  inter- 
est of  the  bankrupt  was  not  sold,  nor  does  it  appear  in  any  way  what 

"was  the  amount  of  his  indebtedness,  the  vahie  ot  his  estate,  the  amount 
realized,  or  the  amount  paid  upon  the  indebtedness,  except  what  may 
be  inferred  from  the  statement  in  the  affidavit  of  tiie  attorney  that  no 
part  of  the  judgment  has  been  paid  and  that  the  same  still  remains  un- 
satisfied. 

It  is  also  stated  in  the  affidavit  that  the  judgment  is  still  a  lien  on 
the  real  property  and  interests  owned  by  the  debtor  in  accordance  with 

section  150  of  the  Debtor  and  Creditor  I^w  (Consol.  Laws  1909,  c. 

12)  and  section  1268  of  the  Code  of  Civil  Procedure,  which  provides 
that,  where  the  judgment  was  a  lien  on  real  property  owned  by  the 
bankrupt  prior  to  the  time  he  was  adjuds:ed  a  bankrupt,  the  lien  there- 
soi  upon  said  real  estate  shall  not  be  atifected  by  said  order  and  may 
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be  enforced.   It  is  further  stated  that,  while  the  judgment  was  still 

a  Hen  upon  the  interest  in  said  real  estate,  the  defendant  conveyed  the 
same  to  his  wife  by  quitclaim  deed,  February  15.  1910.  which  is  re- 
corded in  Monroe  county  clerk's  office,  and  that  the  wife  still  retains 
the  record  title  to  the  property,  subject  to  the  lien  of  the  judgment 

[1]  The  defendant  states  in  his  affidavit  that  at  the  time  the  judg- 
ment was  obtained  he  was  insolvent,  and  contends  that  the  judgment, 
fiaving  been  obtained  within  four  months  prior  to  the  filing  of  his 
petition  in  bankruptcy,  is  void  not  only  as  to  the  trustee  in  bankruptcy, 
but  also  as  to  him,  the  bankrupt  judgment  debtor.  While  section  67 i 
of  the  federal  Baniknipt  I,aw  provides  generally  that  such  a  judgment 
is  void,  and  that  the  property  affected  hereby  shall  pass  to  the  trustee 
as  a  part  of  the  estate,  unless  the  court  shall  order  tlie  lien  preserved 
for  the  benefit  of  the  estate,  such  a  judt^nicnt  is  Ejood.  and  the  lien 
thereof  remains  effective,  except  as  against  tiie  trustee  in  bankruptcy, 
or  person  or  persons  claiming  under  or  through  him.  Frazee  v.  Nel- 
son, 179  Mass.  456, 61  N.  E.  40, 88  Am.  St.  Rep.  S91,  decided  in  1901 ; 
McKenney  v.  Cheney,  118  Ga.  387.  45  S.  E.  433,  decided  in  1902; 
Rochester  Lumber  Co.  v.  Locke,  72  N.  H.  22,  54  Atl.  705,  dcciflcd  in 
1903 ;  1  Loveland  on  Bankruptcy  (4th  Ed.)  §  438.  The  discharge  in 
bankruptcy  affects  only  the  defendant's  personal  liability  upon  tlie  debt, 
not  the  lien  of  the  judgment  recovered  upon  the  debt  2  Loveland 
on  Bankruptcy  (4th  Ed.)  §§  742,  747. 

[2]  While  the  title  to  the  lard  would  pass  to  the  trustee  in  bank- 
ruptcy by  the  proceedings  in  bankruptcy,  if  he  elected  to  take  the  land, 
he  was  not  required  to  accept  it  if  in  his  opinion  it  was  worthless  or 
would  be  unprofitable  for  hun  to  take  the  same.  Indeed,  ni  such  a  case 
it  was  his  duty  not  to  accept  it.  Matter  of  Cogley  (D.  C.)  107  Fed.  73. 
Whether  the  trustee  concluded  that  the  bankrupt  was  solvent  at  the 
time  the  judgment  was  entered,  and  the  lieu  valid,  or,  if  invalid,  that 
the  land  was  so  heavily  incumbered  as  to  make  it  unprofitable  for  him 
to  take  it,  we  do  not  know.  There  is  nothing  disclosed -by  the  record 
which  throws  any  light  upon  that  question;  and  perhaps  that  is  not 
important  here.  It  is  a  sufikient  answer  to  the  appellant's  contention 
that  the  trustee  in  bankruptcy  elected  not  to  take  the  property  and 
has  not  challenged  the  validity  of  the  judgment,  or  taken  any  proceed- 
ings to  avoid  the  lien  thereof. 

[3]  But  it  is  now  said  that  the  plaintiff,  by  proving  his  claim  in 
bankruptcy,  elected  to  abandon  his  security.  No  such  claim  was  made 
at  Special  Term  or  upon  the  argument  before  us,  and  I  think  the  facts 
stated  in  the  record  are  insufficient  to  present  that  question.  While  it 
appears  that  the  adjudication  in  bankruptcy  against  the  defendant  was 
made  in  December.  V)02,  the  proccc(iin«^s  in  l)ankruptcy  were  not  ter- 
minated until  December,  1904,  and  it  does  not  appear  when  the  claim 
was  proven,  nor  the  form  in  which  it  was  presented  or  alk>wed.  Un- 
der the  provisions  of  section  57e  of  the  Bankruptcy  Act.  as  it  existed 
in  HX)2,  the  plaintiff,  although  his  claim  was  secured,  had  the  right  to 
participate  in  the  proceedings  at  creditors'  meetings  held  prior  to  the 
determination  of  the  value  of  his  security,  but  his  claim  could  only 
be  allowed  for  such  sum  owing  over  and  above  the  value  of  'his  secu- 
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rity ;  and  under  sectioii  57h  provision  is  made  for  determining  the  value 

of  the  security  and  creditinj^  such  vahie  upon  the  claim,  directing  a 
dividend  to  be  paid  upon  the  unpaid  balance.  In  1903  the  Bankruptcy 
Act  was  amended;  but  the  amendments,  I  think,  made  the  right  of 
the  secured  creditor  to  file  and  prove  a  daim  like  this,  wttiiout  los- 
ing his  security,  more  definite  and  certain  than  under  the  original  act. 
Section  57g,  as  amended  in  1903.  If  the  defendant  desired  to  present 
that  question,  he  should  have  made  the  facts  appear  which  had  the 
effect  to  discharge  the  plaintiff's  lien  or  would  make  it  inequital)le  for 
him  now  to  enforce  the  same.   Cook  v.  Farrington,  104  Mass.  212. 

The  proposition  as  contended  for  by  the  defendant  amottnts  to  this : 
That  he  may  include  in  his  schedule  of  assets  property  subject  to  the 
lien  of  the  judjrment  which  the  trustee  in  bankruptcy  refuses  to  take, 
and  upon  the  determination  of  the  bankruptcy  proceeding's  and  his 
discharge,  the  property  comes  back  to  him,  with  not  only  his  personal 
liability  extinguished,  but  the  property  freed  from  the  lien  of  the  judg- 
ment, without  the  payment  of  anything  thereon  to  the  judgment  cred- 
itor. I  am  of  the  opinion,  however,  that  since  the  property  was  never 
subjected  by  the  trustee  to  the  jurisrlictinn  of  the  bankruptcy  court, 
the  lien  thereon  was  not  atiected  thereby,  and  that  the  plaintiff  may 
enforce  the  same  against  the  property  in  question  under  the  state  law. 
Debtor  and  Creditor  Law,  §  150;  Code  of  Civil  Procedure,  §  1268. 

I  think  the  order  should  be  affirmed,  with  $10  costs  and  disburse- 
ments. All  concur,  FOOTE,  J.,  in  a  separate  memorandum,  except  Mc- 
LENNAN,  P.  J.,  and  LAMBERT,  J.,  who  dissent  in  an  opinion  by 
LAMBERT,  J. 

FOOTE,  J.  (concurring  for  aftirmance).  While  the  language  of 
section  67f  of  the  Bankrupt  Act  plamly  makes  void  judgments  re- 
covered  within  four  months  prior  to  the  filing  of  the  petition,  still 
I  think  this  section  must  be  construed  with  reference  to  the  object 

intended  to  be  accomplished  by  it;  that  is  to  say,  with  reference  to 
the  proper  and  equal  distribution  of  the  estate  amonp^  the  creditors. 
Loveland  in  his  work  on  Bankruptcy  (4th  Ed.)  §  438.  says : 

"Sectiun  G7f  does  not  avoid  tbe  levies  uud  liens  therein  referred  to  apninst 
all  the  world«  but  only  against  tbe  trustee  in  bankruptcy  utul  those  claiming 
nndor  him,  so  that  the  property  may  fMiSB  to  and  be  distributed  by  bim 
uuioug  tbe  creditors  of  tbe  bankrupt" 

For  this  he  cites  a  number  of  cases,  including  those  referred  to 

in  the  opinion  of  Mr.  Justice  KRUSE.  It  is  for  this  reason  that 
liens  acciiiired  within  four  months  upon  exempt  property  hold  p:ood, 
notwithstanding  the  provisions  of  section  67i.  As  to  such  liens, 
Lioveland,  at  section  427,  sajrs: 

**A  Hen  created  by  legal  proceedings,  as  by  a  levy  of  execution,  attaehment, 

parnlshnient,  or  a  judgment,  within  four  montbs  of  bankruptcy,  reualus  in 
force  upon  so  much  of  tbe  property  as  is  exempt  from  tbose  proceedings.  The 
reason  for  this  is  tbat  secaon  87f,  annnllfng  Hens  obtained  by  legal  proceed- 
ings. (Iivnls  with  liens  on  fwoperty  which  passps  to  the  trustee  for  the  benefit 
of  tbe  creditors  of  tbe  bankrupt,  but  does  not  affect  liens  on  property,  wliich 
is  not  a  part  of  tbe  cstata." 
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For  this  the  author  cites  a  number  of  authorities,  among  others, 
In  re  Driggs  (D.  C.)  171  Fed.  897,  where  Judge  Hand,  in  the  South- 
ern district  of  New  York,  held  that  creditors  who  had  levied  upon 

a  bankrupt's  wages  only  itour  days  before  the  petition  in  bankrupt- 
cy could  not  be  restrained  from  proceeding  to  collect  such  part  of 
the  wages  as  were  exempt  property  not  passing  to  the  trustee  in 
bankruptcy. 

The  case  in  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
of  In  re  Forbes,  186  Fed.  79,  108  C.  C.  A.  191,  is  not  an  authority 

to  the  contrary.  In  that  case,  the  bankrupt's  homestead  property 
came  into  the  custody  of  the  trustee  in  bankruptcy,  and  it  became 
necessary  for  him  to  convert  it  into  money,  because  the  property 
was  far  more  valuable  than  the  $2,500  in  value,  which  was  the  limit 
of  the  exemption  allowed  as  a  homestead  under  the  Arizona  statute, 
and  it  appeared  that  the  attachment  in  that  case  was  levied  upon 
this  homestead  property  before  the  bankrupt  had  selected  it  as  a 
homestead.  And  in  Lockwood  v.  Exchange  Bank,  190  U.  S.  294. 
23  Sup.  Ct  751,  47  L.  Ed.  1061,  the  Supreme  Court  of  the  United 
States  directed  the  bankrupt's  discharge  to  be  withheld  in  order  to 
permit  a  creditor  to  proceed  in  the  state  court  to  collect  his  debt  out 
of  exempt  property,  as  to  which  the  creditor  held  a  waiver  of  ex- 
emption, and  in  which  the  general  creditors  were  not  interested. 
See  Loveland's  discussion  of  these  questions.  Volume  1,  pp. 
886. 

As  to  the  second  question  referred  to  in  Mr.  Justice  LAM- 
BERT'S opinion,  namely,  that  by  proving  a  claim  in  bankruptcy, 

the  judgment  creditor  waived  the  lien  of  his  juds^ment,  I  think  we 
cannot  so  hold  in  this  case.  Defendant  had  the  affirmative  of  show- 
ing, in  answer  to  plaintiff's  motion,  that  the  lien  had  been  discharg- 
ed. -  The  Bankrupt  Act  provides  a  method  of  proving  secured  debts, 
so  as  to  enable  the  creditor  to  retain  his  security  and  prove  for  the 
balance  of  the  dcl)t  over  and  above  the  amount  of  the  security.  The 
Supreme  Court  has  prescribed  forms  in  proving  claims  in  bank- 
ruptcy. The  only  practical  ditYercnce  between  the  form  of  proof 
of  secured  and  unsecured  debts  is  that  in  case  of  unsecured  debts 
the  creditor  should  state  that  he  "has  not  *  *  *  had  or  receiv- 
ed any  manner  of  security  for  said  debt  whatever,"  and,  for  a  secur- 
•  cd  debt,  "and  that  the  only  securities  held  by  this  deponent  for  said 
debt  are  the  following."  Defendant's  affidavit  in  opposition  to  the 
motion  below  states: 

And  plaintiff's  said  claim  herein  was  duly  proven  as  a  debt  against  said 
banlvrupt  In  said' iHUikruptcy  proceedings,  •  *  •  and  that  the  claim  of 
plaintiff  herein  was  one  of  the  debts  proven  a^inst  deponent  In  aald  bank* 

ruptcy  proceedings,  and  discharged  by  operatiou  thereof." 

This  statement  may  have  been  entirely  true,  and  still  there  may 
have  been  no  waiver ;  for,  if  the  debt  was  proved  as  a  secured  debt, 
there  would  be  no  waiver.  To  sustain  the  burden  resting  upon 
him,  defendant  should  have  shown  that  the  debt  was  proved  as  an 
unsecured  debt. 

I  doubt  whether  it  was  intended  that  questions  such  as  are  pre* 
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sented  here  should  be  determined  upon  a  motion  under  section  1378 

of  the  Code  for  leave  to  issue  an  execution.  In  this  case,  when  the 
motion  was  made,  the  10  years  was  about  to  expire  after  which  the 
judgment  would  cease  to  be  a  lien  upon  the  land  which  defendant 
had  already  conveyed  to  his  wife.  Under  those  circumstances, 
plaintiff's  rights,  if  any  he  had,  could  only  be  preserved  by  granting 
the  motion  for  leave  to  issue  execution,  leaving  the  defendant  to  as- 
sert his  supposed  ripfhts  under  his  discharp^e  in  bankruptcy,  either 
by  motion  to  discharj^e  the  judgment  because  of  the  discharge  in 
bankruptcy,  or  by  action  to  restrain  plaintiff  from  proceeding  to 
enforce  the  judgment.  At  all  events,  if  it  were  proper  to  litigate 
such  questions  as 'this  at  Special  Term  on  a  motion  for  leave  to  is^ 
sue  execution,  certainly  defendant  should  have  presented  to  the 
Special  Term  such  parts  of  the  proceedings  in  bankruptcy  and  oth- 
er facts  as  were  necessary  to  put  the  court  in  possession  of  all  the 
facts.  Defendant  may  now  bring  his  action  to  protect  himself,  if 
he  has  that  right,  while,  if  leave  to  issue  execution  is  denied,  plain- 
tiff's lien  cannot  be  restored,  though  it  be  found  on  fuller  dis- 
closure of  the  facts  that  the  lien  has  not  been  waived. 
For  these  reasons,  it  seems  to  me  the  order  should  be  aftirmed. 

LAMBERT,  J.  (dissenting).   The  major  facts  involved  upon  this 

appeal  are  sufficiently  stated  in  the  opinion  of  Justice  KRUSE.  The 

Bankruptcy  Act  of  1898  (section  67f)  furnishes  ample  reason  for  the 

reversal  of  the  order.   By  that  section  it  is  provided : 

"That  all  judgments  •  •  •  obtained  through  legal  proceedings  against 
a  person  who  is  insolvent,  at  any  time  within  four  months  prior  to  the  filing 
-of  a  petition  in  iKinkruptcy  against  him,  shall  be  deemed  null  and  void,  in 
case  be  i»  adjudged  a  bankrupt,  and  the  property  affected  by  the  levy,  judg- 
ment, •  •  •  shall  be  deemed  wholly  discharged  and  released  from  the 
same  and  abaU  pass  to  the  tmstea,  aa  a  part  of  the  estate.  •  * 

This  statute  provides  three  prerequisites  to  its  operation.  The  judg- 
ment must  be  against  a  debtor,  insolvent  at  the  time  of  its  rendering. 
The  petition  in  bankruptcy  must  have  been  filed  within  the  four 
months  thereafter.  The  adjudication  of  bankruptcy  must  follow. 
When  these  elements  are  present,  their  legal  effect  is  plain.  The  judg- 
ment is  dissolved,  ipso  facto,  as  of  the  time  of  its  rendition.  The  Unit- 
ed States  Supreme  Court  so  declared  the  effect  of  this  statute  in  the 
following  words : 

"This  nullity  and  Invalidity  relate  back  to  the  time  of  the  rendition  of  the 

jiulKment.  The  lanfma>?e  of  the  stJitute  is  not  'wlion,'  but  'in  case,  he  is  ad- 
judged a  bankrupt,'  and  tlie  lien  olitiiiiitd  through  tliese  legal  proceedings 
was  by  the  adjudication  rendered  null  and  void  from  Its  inceptioil.''  O^ffrke 
V.  Larremore.  188  U.  a  480,  23  Sup.  CL  363,  47  Lb  Ed.  666. 

This  court  has  also  had  occasion  to  pass  upon  this  section  of  the 

Bankruptcy  Act,  and  its  conclusions  harmonize  with  the  for^joing. 
Nat.  Bank  &  Loan  Co.  v.  Spencer,  53  App.  Div.  547,  65  N.  Y.  Supp. 
1001 ;  De  Graff  v.  Lang,  92  App.  Div.  564,  87  N.  Y.  Supp.  78.  If  the 
rule  of  interpretation,  announced  in  these  cases  is  applicable  to  the 
Jacts  here,  then  there  was  no  Uen  remainit^  under  this  judgment,  upon 


uiyiii^ud  by  Google 


^00 


SEW  I'OBK  SUl'FLKMENT 


(Sup. 


which  the  saving  clause  of  section  150  of  the  Debtor  and  Creditor  Law 
might  operate.  The  lien  of  the  judgment  having  been  destroj  ed  by 
the  Bankruptcy  Act,  the  state  enactment  is  ineffectual  to  reinstate  it. 

It  is  suggested  in  the  prevailing  opinion  that  the  rule  establislied  by 
the  cases  cited  is  one  for  the  benefit  of  creditors,  and  can  only  be  as- 
serted by  the  trustee  and  those  claiming  through  or  under  him.  I  can- 
not accede  to  this  proposition  as  of  unvarying  application.  But,  as- 
suming it  to  be  true,  it  does  not,  in  my  opinion,  permit  the  respondent 
to  retain  the  order  involved  upon  this  appeal.  The  real  properly,  upon 
which  it  is  claimed  this  judgment  was  a  lien,  was  scheduled  by  the 
bankrupt  as  a  part  of  his  estate,  and  he  in  fact  then  owned  the  title. 
By  the  clear  provisions  of  section  67f,  his  title  vested  in  the  trustee 
as  of  the  date  of  adjudication,  and  equally  clear  is  it  that  it  vested, 
freed  from  the  lien  of  the  judgment.  This  is  made  so  by  the  provi- 
sion of  that  section,  "that  the  property"  shall  be  deemed  wholly  dis- 
charged from  such  lien  and  pass  to  the  trustee  as  a  part  of  the  es- 
tate. The  statute,  above  quoted,  distinctly  so  provides.  Upon  the  ap- 
pointment of  the  trustee,  then  Uie  title,  by  operation  of  law,  left  the 
bankrupt  and  vested  in  the  trustee,  free  from  the  lien  of  the  judg- 
ment. 

It  is  well  settled  law  that  a  trustee  is  at  liberty  to  refuse  to  admin- 
ister property  so  vesting,  if  its  administration  would  prove  disadvan- 
tageous to  the  estate  he  represents.  First  Nat.  Bank  v.  Lasater,  196 
U.  S.  115,  25  Sup.  Ct.  206,  49  L.  Ed.  408;  American  File  Co.  v. 
Garrett.  110  U.  S.  288,  295.  4  Sup.  Ct.  90.  28  L.  Ed.  149;  Sparhawk 
V.  Yerkes.  142  U.  S.  1,  12  Sup.  Ct.  104,  35  L.  Ed.  915;  Sessions  v. 
Romadka,  145  U.  S.  29,  12  Sup.  Ct.  799.  36  L.  Ed.  609;  Dushane  v. 
Beall,  161  U.  S.  513,  16  Sup.  Ct.  637,  40  L.  Ed.  791.  Those  and  other 
cases  that  might  be  cited  decide  that,  in  case  the  trustee  elects  not  to 
administer  the  property,  the  title  reverts  to  the  bankrupt  by  operation 
of  law,  and  that  such  election  may  be  inferred  from  circumstances. 
The  fact  is  conceded  in  the  record  of  this  ai>pca1  that  the  trustee  in 
bankruptcy  did  not  administer  the  real  property  in  question,  and  we 
may  reasonably  conclude  that  his  failure  to  do  so  resulted  from  a 
determination  by  him  that  to  administer  it  would  prove  unprofitable 
to  the  estate.  The  reasonableness  of  his  conclusion  not  to  administer 
it  is  not  open  to  question  here,  as  a  means  for  its  review  is  provided 
in  the  bankruptcy  c^urt.  It  follows  that  by  operation  of  law  the 
title  thereupon  passed  back  to  the  bankrupt.  Unless  the  trustee  did 
make  such  a  determination,  and  unless  such  was  its  effect,  then  there 
is  now  no  title  in  the  appellant  to  be  reached  by  the  execution.  It  is 
thus  made  certain  that  the  title  owned  liy  him,  at  the  conclusion  of 
the  bankruptcy  proceed inj]^s.  was  a  title  that  he  acquired  from  and 
through  the  trustee.  Havnig  succeeded  to  the  title  of  the  trnstce,  he 
has  a  privity  of  title  with  the  trustee,  and  is  in  a  position  to  assert 
any  right  that  the  trustee  might  assert  with  reference  to  such  title. 
The  privity  arises  from  the  succession  of  title.  Smith  v.  Reich,  80 
Hun.  2^7/30  N.  Y.  Supp.  167,  affirmed  151  N.  Y.  642,  45  N.  E.  1134. 

As  has  been  seen,  the  title  vested  in  the  trustee  free  from  the  Hen 
of  the  judgment,  and  1  can  find  no  provision  of  law,  statutory  or  oth- 


Digitized  by  Google 


Sup.  Ct.) 


m'cartt  v.  uOHt 


861 


erwise,  reviving  such  h'en  upon  the  transition  of  the  title  back  to  the 
bankrupt.  Undoubtedly  a  construction  of  this  section  of  the  Bank- 
ruptcy Act  is  proper,  and  even  required,  which  removes  from  its  op- 
eration liens  upon  property  not  readved  by  the  bankruptcy  law  and 
which  that  court  cannot  administer^  Such  a  construction  is  essential 
to  a  recognition  of  the  property  rights  in  the  bankrupt  not  reached 
through  and  by  the  F.ankruptcy  Act,  and  leaves  such  property  and  the 
liens  attendant  thereon  to  be  administered  by  the  state  courts,  unfet- 
tered by  the  bankruptcy  proceedings.  Such  a  construction  is  recog- 
nized by  Mr.  Loveland  in  his  work  on  Bankruptcy  (4th  Editkm,  §  438), 
and  the  cases  from  foreign  jurisdictions,  which  he  cites  to  sustain  that 
construction,  so  hold.  With  the  doctrine  of  these  cases  I  have  no  con- 
troversy as  to  the  facts  there  involved.  Those  facts,  however,  do  not 
quadrate  with  those  of  this  case.  Here  the  judgment  debtor  sought 
the  bankrupticy  court  to  be  relieved  from  his  debt,  and  turned  mis 
particular  property  over  to  that  court  for  administration  by  it.  Here 
the  judgment  creditor  also  involnd  the  aid  of  that  court  for  the  col- 
lection of  his  debt,  by  provii^  his  claim,  and  submitted  it  and  himself 
to  the  jurisdiction  of  that  court.  Here  the  property  was  of  a  char- 
acter which  permitted  its  administration  in  that  court,  and  it  actually 
passed  to  the  trustee  for  such  administration.  With  the  property,  the 
judgment  debt,  and  both  parties  all  in  that  court  and  within  its  juris- 
diction, we  must  assume  that  their  respective  rights,  which  they  were 
there  asserting,  were  fully  administered,  and  no  right  survived  to  be 
enforced  in  the  state  courts.  If  the  proceedings  had  in  that  court  were 
not  complete  in  the  adjustment  of  their  rights,  then  the  burden  was 
upon  the  moving  party  in  this  application  to  make  such  fact  appear. 
That  he  has  failed  to  do. 

It  appears  from  the  record  that  in  the  bankruptcy  proceeding  the 
judgment  creditor  proved  the  judgment  "as  a  debt"  against  the  bank- 
rupt. This,  it  would  seem,  justifies  the  conclusion  that  he  proved  such 
as  an  unsecured  claim.  To  assume  otherwise  requires  the  inference 
that  he  proved  it,  not  onfy  as  a  "debt,*'  but  also  as  a*  lien.  I  find  no 
intimation  in  the  record  that  any  claim  was  made  there  that  the  claim 
was  one  upon  a  lien.  If  in  fact  the  claim  was  one  upon  a  lien,  the  re- 
.sjiondcnt  should  have  made  such  fact  to  appear,  to  escape  the  con- 
clusion that  it  was  not.  Assimiing,  therefore,  as  I  think  we  must,  that 
the  claim  was  proven  as  an  unsecured  daim,  such  action  effectually 
bars  the  relief  sought  here  by  the  respondent.  This  is  equally  true 
if  we  assume  that  a  lien  existed  upon  which  he  might  have  proven  a 
secured  claim.*  There  would  then  have  been  two  courses  of  action 
open  to  him.  He  might  rely  u\k>i\  such  lien  and  luuk  to  the  property 
for  the  satisfaction  of  his  debt,  or  he  might  file  an  unsecured  claim 
and  look  to  dividends  for  reimbursement.  He  could  not  do  both,  for 
the  two  positions  are  ma  le  inconsistent  by  the  Bankruptcy  Act.  By 
section  .^6b  of  that  act.  the  liolder  of  a  secured  claim  is  debarred  from 
voting  at  creditors'  meetings.  By  sections  57e  and  57h.  the  holder 
of  such  a  claim  is  required  either  to  realize  upon  his  security  or  to 
appraise  its  value,  to  the  end  that  it  may  be  determined  what  propor- 
tion of  the  claim  is  not  protected  by  the  security.  The  official  forms 


862 


laO  NEW  TOBK  SUPPIiEMENT 


in  bankruptcy  have  practically  the  effect  of  statutory  enactments,  and 
by  such  the  creditor,  in  filing  his  claim,  is  required  to  specify  whether 
his  claim  be  secured,  and,  if  so,  to  identify  its  security.  Substantial 
rights  to  all  creditors  are  affected  by  these  provisions.  It  is  only  the 
unsecured  creditors  who  participate  in  dividends,  and  to  allow  a  se- 
cured creditor  to  receive  dividends  upon  the  full  amount  of  his  daim^ 
and  then  to  realize  upon  his  security,  would  be  manifestly  unjust  and 
inequitable. 

Nor  do  I  see  that  the  status  of  the  respondent  is  affected  through 
the  failure  of  the  estate  to  pay  dividends.  The  judgment  debtor  vol- 
untarily assumed  a  position  which  entitled  him  to  receive  dividends, 
if  any  were  paid.  His  claim  to  be  so  entitled  was  repugnant  to  any 
claim  of  security  in  his  hands.  With  the  two  inconsistent  positions 
presented,  he  was  refjuired  to  assume  one  position  or  the  other,  and 
his  election  to  take  tlie  stand  of  an  unsecured  creditor  was  an  aban- 
donment of  all  daim  that  he  had  any  security.  This  doctrine  is  rec- 
ognized in  the  case  of  Ansonia  Co.  v.  Babbitt,  74  N.  Y.  395,  and,  as 
was  there  stated,  the  place  for  him  to  correct  any  position  he  may 
have  misguidedly  assumed  is  not  m  this  court.  He  stands  here,  as  he 
did  there,  an  unsecured  creditor. 

It  follows  that  the  order  appealed  from  should  be  reversed,  with 
costs. 


SANDS  V.  SAI.TSMAN  ot  al. 
(Suprome  Court,  AprK?llnte  Division,  Third  Depurtiuent,    December  30,  1912.) 

1.  Evidence  (§  332»)— Documents — Judicial  Records — Entire  Record. 

In  an  action  to  recover  money  represented  by  certificates  of  deposit 
claimed  to  belong  to  plaintiff's  intestate,  it  was  error  to  admit  tlie  rec* 
ord  of  proceedings  in  the  Surrogate's  Court,  and  his  findings  in  pro- 
ceedings against  defendant  herein  to  discover  assets  of  the  estate,  since 
the  certificates  could  have  been  produced  by  mbpoBiia  dlices  tecoin  If 
they  were  in  the  surrogate's  custody. 

LEd.  ^'ote. — For  other  qases,  see  Evidence,  Cent.  Dig.  if  12iil-l2-m; 
Dec.  Dig.  i  332.*] 

2.  Api'kal  and  Erbob  (S  1052*) — HAiiiT.Ma  BSbbob — Admission  of  Evidehcb. 

Where,  in  an  action  to  recover  money  reprosmtt'd  by  certificates  of  de- 
posit claimed  to  belong  to  plaintiff's  intestate,  defendant  did  not  m&ke 
out  a  prima  tftcie  case  of  ownersMp  <d  the  certiflcatet  or  their  pro- 
ceeds, any  error  in  admittiiig  evidenoe  would  not  require  revmal  of  m 
judgment  for  plaiutifli. 

[Ed.  Note.— For  other  cama,  see  Appeal  and  Error,  Gent  Dig.  f  i  4171- 

4177;  Dec.  Dig.  fi  1052.*] 

3.  Evidence  (§  265*) — Certificates  of  Deposit — Title. 

•  Mere  admissions  of  intestate,  while  certificates  of  deposit  were  in  her 
possession,  that  thej  belonged  to  defendant,  or  that  intestate  had  agreed 
that  they^  or  the  proceeds  should  be  his.  did  not  show  prima  facie  title  In 
defendant,  in  absence  of  proof  of  assignment,  indorsement,  or  delivery 
to  him. 

[Ed.  Nr  to  — For  other  cases,  see  Evidence,  Cent  Dig.  H  10S20-1060;  Dee. 

Dig.  i  lif  ;.-,.•] 
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Appeal  from  Trial  Term,  Cortland  County. 

Action  by  George  S.  Sands,  as  administrator  of  Sarah  J.  Saltsman, 

deceased,  against  Frank  Saltsman,  impleaded  with  another.    From  a 
judgment  for  plaintiff,  the  defendant  named  appeals.  Affirmed. 
Argued  before  SMITH,  P.  J.,  and  KELLOGG,  HOUGHTON, 

BETTS,  and  LYON,  JJ. 

B.  T.  Wrip:ht,  of  Cortland,  for  appellant.  . 
Fred  Hatch,  of  Cortland,  for  respondent. 

PER  CURIAM.   [1]  It  was  error  to  receive  in  evidence  for  any 

purpose  the  record  of  the  proceedings  in  the  Surrogate's  Court  and 

the  findings  of  the  surrogate  in  the  matter  of  the  discovery  of  assets 
belonging  to  the  estate  of  the  plaintiff's  intestate,  instituted  therein 
against  the  defendant  Saltsman.  If  the  certificates  which  the  defend- 
ant liad  obtained  the  money  upon  were  in  the  custody  of  the  surro- 
gate or  his  clerk,  a  subpoena  duces  tecum  could  have  produced  Aem, 
without  introducing  in  evidence  the  entire  record  in  that  proceeding. 

[2,  3j  If  the  defendant  on  the  trial  had  succeeded  in  making  even  a 
prima  facie  case  of  ownership  of  the  certificates  of  dcy^osit  in  con- 
troversy, or  the  moneys  which  they  represented,  we  would  feel  called 
upon,  because  of  such  error,  to  reverse  the  judgment.  The  evidence, 
however,  falls  far  short  of  showing  any  title  in  the  defendant.  Mere 
admissions  by  tiie  plaintiff's  intestate,  while  the  certificates  remained 
in  her  possession,  that  they  belonged  to  the  defendant,  or  that  she 
had  agreed  with  him  that  they  should  be  his,  or  that  the  money  was 
his,  and  that  he  had  the  right  to  draw  the  money  thereon,  in  the  ab- 
sence of  any  proof  that  they  had  been  assigned,  or  indorsed  over  to 
him,  or  delivered  to' him,  are  instiffident  to  establish  prima  fade  title. 
The  proof  of  possession  of  the  key  by  the  defendant  Saltsman  to  the 
trunk  in  which  the  certificates  were  kept,  with  other  securities  belong- 
ing to  the  plaintiff's  intestate,  under  the  circumstances,  was  insuffi- 
cient to  show  delivery  of  the  certificates  in  question. 

For  the  same  reason,  if  it  was  error  to  receive  the  letters  which  the 
defendant  wrote  to  his  sisters,  which  we  do  not  decide,  the  error  was 
harmless. 

It  follows  that  the  judgment  must  be  affirmed,  with  costs. 


8TBINHANN  HOBIBIL 
(ttopffems  Omurt,  Special  Tern,  New  York  County.  Ai^  22, 1912.) 

1.  BnounoH  <|  880*)— SuppLaniiTABT  Piogbbdiros — EacAwnATiov  of 

Tbird  Person. 

Under  Code  Civ.  Proc.  §  2441,  providing  that  upuu  satisfactory  proof 
that  an  execution  against  property  has  been  issued  and  retorned  wholly 
or  partly  unsafisfie<l,  or  has  not  lH?en  returned,  and  that  a  person  or  cor- 
poration has  '  iKjrsoual  property"  of  the  judgment  debtor  exceeding  $10 
in  value,  or  is  indebted  to  hlin  in  8  sam  exceeding  that  amount,  the 
judgment  creditor  is  entitled  to  an  orHesr  for  his  eTsminatton,  a  third 
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party,  who  is  not  claimed  to  bave  in  hia  possession  any  property  oi 
the  judgment  debtor,  except  a  dower  interest  la  real  estate  claimed  to 

have  been  fraudulently  assi{;ued,  caiinot  be  examined. 

|i;d.  Note.— For  other  eases,  see  Execution,  Gent.  Dig.  f  1123;  Dec 
Dig.  I  386.*J 

2.  BXKOUTXON  d  886*)  —  SXIPPI.KIISRTABT  Pboocbdiros — ExAioNATioir  or 

TiiiBD  Person. 

When  a  receiver  of  the  Judgment  debtor's  property  has  been  appointed 
in  snpplenu'ntary  proceedings,  real  estate  belon^n?  to  the  debtor  In  the 
hands  of  third  i>ersons  can  be  reduced  to  possession  only  by  such  re- 
ceiver, and  an  order  for  the  examination  of  tixird  persons  on  the  Judg- 
ment creditor's  appUcatiw  is  improper. 

l£d.  Note.— ]iV>r  othsr  cases,  see  Bxocotloii,  Osnt  Dig.  I  USB;  Dec 
Dig.  i  3.SG.*] 

8.  Execution   (§  386*)  —  Sui'pleicenxasx  PaocKSDiNas — Exauxnatzon  of 
TmBD  Pkbsons. 

Under  Co6e  Civ.  Proc.  |  2441,  authorizing  a  proceeding  supplemental  tO 
execution  for  the  examinatiun  of  a  third  party  having  in  its  possessioii 
property  of  the  Judgment  debtor,  a  third  party,  who  is  under  subpoena 
as  a  witness  in  supplementary  proceedings  aguiust  the  judgment  debtor, 
cannot  be  examined  under  a  third  party  order  until  after  his  examina- 
tion us  a  iKitness  under  the  subpoena. 

[Ed.  Koto.— For  otlier  cases,  see  Execution,  Gent  Dig.  |  1123;  Dec. 
Dlff.  $386.*] 

Proceeding  supplemental  to  execution  by  one  Steuunann  for  the  ex- 
amination of  Edward  B.  Hosier  as  a  third  party.  On  motion  to  vacate 
order  for  the  examination  of  the  third  party.   Motion  granted* 

Rosenthal  &  Stcckler,  of  New  York  City,  for  plaintiff. 
Jay  Noble  Emley,  of  New  Yoric  City,  for  defendant 

McCALL,  J.  The  order  to  examine  Edward  B.  Hosier  as  a  third 
party  must  be  vacated  for  the  following  reasons : 

[1]  (a)  The  only  property  of  the  judgment  debtor  which  is  claimed 

to  be  possessed  by  the  third  party  is  a  dower  interest  in  real  estate 
claimed  to  have  been  fraudulently  assij^^ncd.  Under  section  2441  of  the. 
Code,  a  third  party  can  only  be  examined  if  he  has  personal  prop- 
erty of  the  debtor  or  is  indebted  to  him  in  a  sum  exceeding  $10. 

[2]  (b)  A  receiver  of  aJl  the  interests  of  the  debtor  in  this  property 
has  been  appointed,  and  if  there  is  real  estate  in  the  hands  of  third 
persons  belonging  to  the  debtor,  it  can  only  be  reduced  to  possession 
by  the  receiver.  Sorrentino  v.  X^nglois,  144  App.  Div.  271,  128  N. 
Y.  Supp.  1003. 

[3]  (c)  The  third  party  is  now  under  subpoena  as  a  witness  in  sup- 
plementary proceedings  instituted  against  the  debtor  by  the  judgment 
creditors.  He  must  therefore  be  examined  as  a  witness  under  the 
subprrna  served  upon  him,  and  a  third  party  order  should  not  issue 
while  that  subj^rna  is  in  force.  First  National  Bank  v.  Gow,  139 
App.  Div.  576,  124  N.  Y.  Supp.  449. 


Motion  granted.  Settle  order  on  notice. 
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HUGHES  CONSTANTIN. 

(Supreme  Court,  Appellate  Term,  First  Department    February  7,  1913.) 

1.  EVI0E2<CX  (I  441*) — PABOL  EVIDXNOB — VABTIZVQ  WBITTXn  O&DBBS  VOB  M£B- 

CHAIVDISB.  • 

Parol  evidence  thnt  a  buyer,  ordering  In  writing  merchandise  for  de- 
liver}- about  December  30th,  told  the  seller's  salesman  that  the  mer- 
diandise  was  Intended  for  the  Christmas  trade,  was  Incompetent  m 

varying  the  written  order. 

i^d.  Note.~For  other  cases,  see  livideiice,  Cent.  Dig.  i|  171d-1845, 
Dec.  Dig.  I  441.*] 

2.  SJXM  4|  SL*) — GONTRACTB — CoilPLIANOE. 

A  contract  calling  for  the  delivery  of  merchandise  about  December  20tb. 
and  for  a  shipuieut  L  o.  b.  Boston,  is  complied  ^vith  where  the  goods  are 
Bfaipped  on  December  22d. 

[Kd.  Note.— For  other  caaea,  see  siUea,  Cent.  Dig.  H  217-228;  Dec. 
Dig.  §  81.»1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis> 
trict. 

Action  by  Thomas  K.  Hughes  against  George  Constantin.  From 
a  judgment  of  the  Municipal  Court  for  defendant  in  an  action  for 
work,  labor,  and  services  performed,  plaintiff  appeals.  Reversed,  and 
ju<|ginent  directed  for  plaintiiT. 

Arcrucd  January  term,  1913,  before  SEABURY,  LEHMAN,  and 
PAGE,  JJ. 

W'ilbcr.  Nomian  &  Kahn,  of  New  York  City  (Samuel  Reid,  of 
Brooklyn,  of  counsel),  for  appellant. 

Frank  E.  Loughran,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  plaintiff  seeks  to  recover  for  the  sale  and  de- 
livery of  certain  calendars  ordered  by  the  defendant.  The  order  was 
in  writing,  upon  a  printed  blank  of  defendant  which  contains  the 
words : 

•  The  said  mdse.'to  be  delivered  about  — —  190 — .  We  pay  no  freight  or 
expteBB  charges.  All  goods  f.  o.  b.  Boston.** 

The  defendant  claims  that  the  blank  for  the  date  contains  the 
words  "20  Dec,"  but  a  careful  examination  of  the  order  and  carbon 
cojw.  I  think,  shows  clearly  that  the  date  of  delivery  was  "30  Dec." 
The  goods  were  shipped  from  Boston  on  December  22d  and  received 
in  New  York  on  December  26th. 

[1]  The  defendant  was  permitted  to  testify  that  at  the  time  the 
order  was  given  he  told  the  salesman  that  the  calendars  were  intended 
for  th6  Christmas  trade  and  must  be  delivered  before  December  20th. 
This  evidence  was  clearly  incompetent,  and  tended  to  vary  the  written 
term  that  delivery  was  to  be  made  "about"  December  30th. 

[2]  Even  if  the  date  of  delivery  of  the  order  was  "about  20  De- 
cember," the  contract  called  for  a  shipment  f.  o.  b.  Boston.  The 
goods  were  shipped  on  December  22d,  and,  unless  the  word  "about" 
is  to  be  entirely  dis)regarded,  this  delivery  was  in  time.  , 
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Judgment  should  be  reversed,  with  costs,  and  judgment  directed 
for  the  plainti£^  for  the  amount  demanded  in  the  complaint,  with  costs. 
All  concur. 

(79  IflM.  Bcpu  2410 

8ANDSBS  T.  SCHUI/THBia 
(Supreme  Ooort,  Appellate  Ttrm,  Bint  Deptrtmcnt  February  7,  1911.) 

BaOSXBS  (I  8*) — EmPLOTVENT — EVIDEIVOB. 

Evidence  In  an  action  tor  a  broker's  commission  on  a  aate  of  real  es- 
tate hdd  laaofident  to  anthoilae  a  finding  of  employment  of  plaintiff. 
[Ed.  Note^Fw  odwr  caae^  aaa  Bcoken^  Oant  Dig;  |  9;  Da&  Dig. 

Appeal  from  Municipal  €2(mrt»  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Louis  Sanders  against  Christian  H.  Schultheis.  From  a 
judgment  for  plaintiff,  entered  after  a  trial  without  a  jury,  defendant 
appeals.   Reversed,  and  new  trial  ordered. 

Argued  January  term,  1913,  before  SEABURY,  LEHMAN,  and 
PAGE,  JJ. 

Cliarlcs  C.  Suffrcn,  of  Brooklyn,  for  appellant 

Samuel  Greenbaum,  of  New  York  City,  for  respondent 

PAGE,  J.  This  is  an  action  for  broker's  commission  upon  the  sale 
of  real  estate.  The  plaintiff  is  an  attorney,  with  offices  in  Manhat- 
tan borough.  On  Decoration  Day,  1912,  he  went  to  Brooklyn  with 
a  friend  and  client  named  Kahn  to  assist  him  in  purchasing  property. 
They  noticed  a  "For  Sale"  sign  on  some  houses  which  attracted  their 
attention,  and  pursuant  to  the  directions  on  the  sign  applied  to  one 
Hyman,  in  the  neighborhood,  for  particulars.  They  were  shown  the 
property  by  Hyman,  liked  it,  and  Kahn  placed  a  deposit  of  $10  witk 
Hyman.  Hyman  told  them  the  name  and  address  of  the  owner. 

Some  days  later  the  defendant  and  plaintiff  met  by  appointment 
at  the  plaintiff's  office  and  arranged  the  terms  of  sale.  The  plaintiff 
states  that  at  this  meeting  he  first  asked  the  defendant  for  a  commis- 
sion, and  the  defendant  replied  that  it  would  be  all  right,  but  also 
said  he  would  have  to  pay  something  to  Hyman.  The  plaintiff  then 
testified  that  at  the  next  meeting,  when  the  contract  was  signed,  he 
asked  the  defendant  for  $100  commission,  and  was  told  that  it  would 
be  all  right,  but  he  would  have  to  fix  it  up  with  Hyman.  A  contract 
of  sale  was  prepared  by  the  plaintiff  containing  a  provision  for  $10Q 
commission.  This  provision  was  objected  to  by  the  defendant  and 
was  stricken  out  The  defendant  in  his  testimony  denies  Aat  he  ever 
promised  a  commission  to  the  plaintiff,  and  says  that  he  told  him  to 
makc  his  arrangements  with  Mr.  Hyman ;  that  Mr.  Hyman  had  charg-e 
of  the  property,  and  whatever  brokerage  the  plaintiff  received  must 
come  from  Mr.  Hyman,  who  was  the  broker  in  the  transaction. 

The  evidence  is  deariy  insufficient  to  support  a  recovery  upon  the 
theory  of  an  express  agreement  by  the  defendant  to  pay  the  conunis* 
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sion.  There  is  nothing  to  substantiate  it  but  the  testimony  of  the 
plaintiff  himself,  which  is  extremely  vague  on  this  point,  being  mainly 
to  the  effect  that  the  defendant  "would  make  it  all  right."  The  sur- 
rounding circumstances  make  it  extremely  improbable  that  any  prom- 
ise was  intended,  especially  the  fact  that  the  defendant  strenuously 
opposed  a  provision  for  commission  In  the  contract  of  sale  and  in- 
sisted upon  its  being  stricken  out.  It  is  not  claimed  that  the  plaintiff 
was  engaged  to  sell  the  property;  on  the  other  hand,  it  appears  that 
Hyman  was  the  defendant's  agent  and  broker  for  that  purpose.  Nei- 
ther do  the  attending  circumstances  disclose  any  facts  from  which  an 
employment  of  the  plaintiff  as  broker  could  be  implied.  In  the  entire 
transaction  he  was  acting  for  the  purchaser  as  his  attorney  and  agent 
In  procuring  the  property,  and  the  mere  fact  that  he  was  so  acting 
did  not  impose  a  duty  upon  the  defendant  to  either  repudiate  the 
transaction  or  pay  him  a  commission.  Southack  v.  Ireland,  109  App. 
Div.  45,  95  N.  Y.  Supp.  621 ;  Brady  v.  American  Machine  &  Foun- 
dry Co.,  86  App.  Div.  267,  83  N.  Y.  Supp.  663;  Miller  v.  Wadark 
R&hy  Co.,  139  App.  Div.  47,  123  N.  Y.  Supp.  837. 

The  judgment  appealed  from  is  clearly  against  the  weight  of  evi- 
dence, and  should  be  reversed,  and  a  new  trial  ordered*  with  oosts 
to  appellant  to  abide  the  event  All  concur. 


ROMEO  et  aL  ▼.  QRAPPONB  et  al. 

(Suprenw  Ooart;  Appellate  Term,  First  Department  Febnuny  T,  191&) 

GOHTBACTS  (I  198*) — Building  Contract — Constbuction. 

A  building  constniction  contract,  wblcli  provided  for  the  payment  of 
a  certain  sum  by  the  owners  upon  the  completion  of  the  house,  "|300  to 
be  allowed  to  us  from  said  price  for  foundation  walls  to  be  built  by  us," 
did  not  cover  tbe  work  of  constmctlug  tbe  foundation  walls,  but,  when 
unezplained,  left  with  Uie  owseis  the  renimistlillity  of  their  constraction. 

[Ed.  Note.— For  other  caso^  see  Ooiitracts»  Gent  Dig:  U  801-688;  Dec 
Dig.  |19&*j 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Oelsomino  Romeo  and  another  against  Frank  A.  Grap- 
pone  and  another.  From  judgment  for  defendants,  plaintiffs  appeal. 
Reversed,  and  new  trial  order^ 

Argued  January  teran,  1913,  before  SBABURY,  LEHMAN,  and 
PAGE,  JJ. 

Holmes  Jones,  of  New  York  City,  for  appellants. 
Henry  K.  Davis,  of  New  York  City,  for  respondents. 

LEHMAN,  J.  The  plaintiffs  sued  for  the  value  of  work,  labor,  and 
materials  furnished  to  defendants  in  building  foundation  waUs  of  a 
house.  The  defendants  deny  that  they  employed  the  plaintiffs  for  this 

purpose,  and  claim  that  they  had  absolutely  nothing  to  do  with  this 
work  on  the  foundation,  as  the  entire  work  was  covered  by  a  general 

•Fwrotfcw  CMM  iM  nm«  topic  a  I  uuum  In  D«o.  a  An.  Digs.  ItQfl  tft  dAti^  *  B«p*rlBdties 


Digitized  by  Google 


868 


139  NEW  10R&  SUPi'LEMENT 


(Sup.  Ct. 


contract  for  the  erection  of  the  house,  made  with  the  firm  of  Conti 
&  Venuti.  Conti  &  Venuti  deny  that  the  foundation  work  was  covered 
by  the  general  contract,  and  claim  that  they  made  an  allowance  for 
the  foundation  walls.  The  contract  for  tlie  house  between  Qonti  & 
Venuti  and  the  defendants  was  then  mtroduoed  m  evidence,  and  it 
provides  for  a  payment  by  the  defendants  of  $5,500  upon  the  com- 
pletion of  the  house.  "$-^00  to  be  allowed  to  us  from  said  price  for 
foundatiofi  avails  to  be  built  by  us."  No  explanation  is  presented  of 
this  clause  of  the  contract,  and  I  am  unable  to  reconcile  it  with  the 
defendants'  claim  that  they  had  nothing  to  do  with  the  work  on  the 
foundation  walls,  which  was  covered  by  the  general  contract 

While  the  trial  justice  has  had  the  advantage  of  seeing  the  wit- 
nesses, and  his  determination  of  the  facts  would  therefore  ordinarily 
be  conclusive  upon  us,  the  parol  testimony  of  the  defendants  could 
not  possibly  be  so  convincing  as  to  destroy  the  mute  testimony  in  con- 
tradiction of  the  written  contract  signed  by  them.  So  long  as  this 
contract  is  unexplained,  a  finding  that  tbe  work  of  building  the  foun- 
dation walls  was  performed  for  the  general  contractors  must  be  against 
the  weight  of  evidence. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.  All  concur. 


CAI.LAN  T.  OAIli^  et  «!. 
(yBBIRND  T.  SAME/ 
(9aprenie  Oonrt,  Appellate  Dlyialoii,  Ftnt  Department  Jianiiaiy  81.  1913.) 

Appeal  and  Bbbor  (S  584*)— Filing  Gasis— Extension  of  Tna. 

Wliere  npiK-lInnt's  altorney  fall(Mi  to  comply  with  the  court  rules  ro- 
quiritiu  hiiu  to  print  aud  serve  the  ease  and  pai)er8  on  appeal,  and  made 
a  willfully  false  at&da\it  to  ezcnse  such  dcf.mlt,  appellant's  ootloo  to 
extend  the  time  to  have  the  case  placed  on  the  calendar  for  argnm^t 
will  be  denied. 

[Ed.  Note.— For  oflier  cases*  see  Appeal  and  ESrror,  Gent  Dig.  if  2601- 
2606,  2655-26Sd;  Dec  Dig.  |  664.*] 

Actions  by  Philip  Callan  and  by  Mary  O'Beirne  against  Peter  Cal- 

Ian  and  ot'icis.    Judi^ment  for  plaintiffs,  and  (Icfendants  appeal.  On 
appellants'  motions  for  additional  time  to  have  the  cases  placed  on  the 
calendar  ready  for  argument.    Alotion  denied,  and  appeals  dismissed. 
See,  also,  138  N.  Y.  Supp.  1110,  1131. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN. 
CLARKE,  SCOTT,  and  DOWLING,  JJ. 

Jacob  Cebulsky,  of  New  York  City,  for  the  motion. 
Cornelius  Huth  and  W.  i,.  Tiemey,  both  of  New  York  City,  op- 
posed. 

PER  CURIAM.   Judgment  in  these  two  actions  was  entered  on 

June  26,  1912,  and  notice  of  appeal  was  served  on  July  23,  1912.  The 
defendant  then  obtained  120  days  within  which  to  nrike  and  serve 
a  case.    No  such  case  having  been  served,  the  respondent  moved  to 
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dismiss  the  appeal,  which  by  order  entered  December  27,  1912,^  was 
granted,  unless  appellant  procured  return-  to  be  filed  and  case  printed 

and  served  and  filed,  and  the  cases  on  the  calender  for  argument,  one 
on  January  13.  and  tlie  other  on  January  22,  1913.  Up  to  these  dates 
no  case  was  served,  and  appellant  now  moves  for  additional  time  to 
have  the  cases  on  the  calendar  ready  for  argument.  He  bases  this  ap- 
plication on  the  fact  that  one  of  the  official  stenographers  was  in  Eu- 
rope during  the  summer,  and  that  it  was  therefore  impossible  to  ob- 
tain the  minutes,  and  for  that  reason  appellant  could  not  prepare 
the  case. 

In  answer  to  the  allegation,  it  appears  that  the  olTicial  stenographer 
was  not  in  Europe,  that  the  appellant  could  have  obtained  the  stenog- 
rapher's minutes  at  any  time,  and  that  no  order  was  given  for  the 
minutes  to  the  stenographer  until  after  January  1,  1913.  This  would 
appear  to  be  a  deliberate  attempt  to  deceive  the  court.  There  is  not 
a  particle  of  excuse  for  the  failure  of  defendant  to  tile  the  case  within 
the  time  allowed  by  the  trial  court.  There  is  not  a  particle  of  excuse 
for  the  failure  of  defendant  to  prepare  and  serve  case  and  papers  on 
appeal  within  the  time  allowed  by  this  court  The  defendant's  attor- 
ney, having  failed  to  comply  with  the  rules  requiring  him  to  print  and 
serve  case  and  papers  on  appeal,  to  excuse  such  default,  has  made 
an  affidavit  which  is  misleading  and  could  only  be  intended  to  de- 
ceive. Such  practice  cannot  be  too  strongly  condemned,  and  it  must 
result  in  a  denial  of  this  motion. 

Motion  to  extend  time  is  therefore  denied,  with  $10  costs,  and  the 
appeal  stands  dismissed. 


(79  Misc.  Bep.  185.) 

In  re-ItAAB'S  WILL. 

tSuiTiigaie  s  CcMiit,  New  York  County.    Juuuary  22,  l*Jia.) 

1.  Wills  f|  81*>— Pabtial  Invalidity. 

A  will  may  he  entitled  to  probata,  notwltbstandiag  the  fnmltdltr  of 
some  of  its  provisions. 

[Ed.  Note.— For  otber  cases,  see  Wills,  Cent  Dig.  |i  201,  202;  Dec 

2.  Wills  (§  446*)— Constbuction — Unxatubal  Cokstbuotxok. 

The  inn^age  of  a  will  cannot  be  wrested  from  Its  natural  Import  In 
order  to  preserve  its  validity. 

[Ed.  Notsw— For  otber  cases,  see  Wills,  Gent  Dig.  |  062;  Dec.  Dig.  { 
446.*] 

8.  Wills  05  4S9*)— Construction— Fxtrixstc  Evidence. 

While  oxtriualc  evidence  is  not  aduiit>sible  where  testator's  intent  Is 
clear  on  the  face  of  the  wlU,  It  may  be  admissible  to  sbow  wbo  were  tbe 
objects  of  testator's  bounty. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  H  1037-1046;  Dec. 
Dig.  1488.*] 

4.  Wills  (§  S2*)— Validity. 

If  testator  was  of  disposing  uiind,  he  could  give  all  of  hls  estate  to 
his  grandcliildreu  without  providing  lor  his  sou. 

(Ed.  Noteb— For  otber  cases,  see  Wills,  Gent  Dig.  f  203;  De&  Dig. 
182.*)  
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Ik  FfeBPETUiTizs  (I  6*)— Time  of  Vesting. 

The  fifth  paragraph  devised  the  remainder  of  the  estate  In  trust  to 
eollect  the  rents,  Iwnes,  and  profits  during  the  minority  of  testator^ 
grandchildren,  and  provided  that  the  surplus  after  payment  of  taxes,  etc., 
should  accumulate  during  such  minority,  and,  **upo&  the  arrival  of  the 
age  of  twentyoone  yean  of  any  of  my  granmsblldTCii,  I  direct  my  said 
trustee  to  pay  to  such  grandchildren  his  or  her  proportionate  share  of 
my  estate  and  the  proportionate  share  of  all  accumnlattops,"  dividing  tlie 
estate  tnto  as  many  snaree  as  there  may  be  grand(AfIdTCii  w  the  repre- 
sentatives of  any  grandchildren  "living  at  the  time  the  oldest  living 
grandchild  arrives  at"  majority,  and  further  provided  tliat  the  share  of 
any  grandchild  dying  "bitfore  arrlrtng  at  said  age  leaving  lawfol  Issntf* 
shall  he  paid  to  such  Issue  equally,  and,  If  It  die  without  Issue,  then  to 
the  surviving  grandchildren,  or  the  issue  of  any  deceased  grandchildren, 
and  tbe  «ixtli  paragraph  dueeted  Uie  payment  of  tlie  estate  and  all  ac> 
cumulations  to  certain  corporations  upon  the  death  of  all  grandchildren 
during  minority  without  issuer  Heldt  that  tbe  gift  to  each  grandcliild 
could  not  be  considered  as  leftred  Instantly  from  tbe  general  estate  and 
payable  to  him  at  any  event  at  majority,  and  the  Inconie  during  minority. 

[Ed.  Note.— For  other  CBae%  we  PerpetoitleSi  Gent  Dig.  il  4»- 

53,  56 ;  Dec.  Dig.  (  6.*] 

0.  PsBPETUiTiKS  (i  6*) — Suspension  or  Alienation. 

The  trost  was  to  conttnne  nnttl  tlie  eldest  snrvtving  grandchild  became 

21  years  of  age,  and  the  estate  was  not  to  he  divided  when  the  eldest 
grandchild  living  at  testator's  death  became  of  age,  and.  In  view  of  tbe 
fact  tibat  tliere  were  foor  granddilldren  living  at  testator's  death,  aged, 
respectively,  eight,  seven,  four,  and  two  years,  the  trust  was  invalid  as 
suspending  the  power  of  alienation  of  realty  for  more  than  two  lives  in 
being  and  a  possible  minority,  contrary  to  Real  Property  Law  (Consol. 
Laws  1900,  c.  50)  |  42,  and  susp^dlng  the  absolute  ownership  of  per- 
sonalty for  more  than  two  lives  In  being  when  the  estate  was  created, 
contrary  to  Personal  Property  Law  (ConsoU  Laws  1900,  c  41)  i  11. 

[Ed.  Note.— For  other  caaea,  aee  Perpetulttei,  Ont  IMs.  H  4-47,  49-08, 
66:  Dec.  Dig.  I  6.*] 

T.  Wills  (i  44T*) — OoNsrrBucriow — Favobino  Vauditt. 

The  surrogate  must  adopt  a  valid  construction  of  a  will  If  it  be  equally 
susceptible  of  a  valid  and  an  invalid  interpretation,  but  tlie  surrogate 
cannot  npiiold  a  dlspoaltton  clearly  oontimvailng  a  atatutCk 

FEd.  Note^For  otber  caaea,  aee  Wllli^  Gent  Dig.  |  968;  Dec.  Dl^  f 

447.*] 

■   8.  Wills  (§  630*) — Futube  Devise — Contivofnt  Estate. 

Where  tbe  words  of  gift  in  a  testaiuentary  trust  directed  division  of 
the  trost  estate  or  payment  of  the  share  at  a  future  time  dependent  upon 
tbe  beneficiary's  arrival  at  majority,  the  gift  la  futoie  and  contingent, 
aud  not  vested. 

[Ed.  Note.— For  other  caaei,  aee  WiU%  Oent  Dig.  0  140i-148IV  I486; 
1487;  Dec.  Dig.  I  680l«] 

9.  WnsM  (f  523*) — Bequests  to  Class. 

Where,  under  a  testamentary  trust,  no  division  of  the  property  was  to 
be  made  until  a  grandchild  attained  majority,  when  it  was  to  be  divided 
equiilly  l>et\ve(Mi  the  then  li\'iug  grandchildren  and  tbe  issue  of  a  de- 
ceased grandchild,  the  bequest  was  to  a  class,  so  that  subsequently  bom 
grandchildren  would  be  entitled  to  a  share  if  living  when  the  estate  was 
divided. 

[Bd.  Note.— For  otber  cases,  see  WlUa,  Ont  Dig.  1 1115;  Dec  Dig.  I 
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nOi  PMPMuiWi  (I  9*)— Uhlawvol  AeouMuiAmm. 

In  view  of  Real  Property  Law  (CJonsol.  Laws  1909.  c  50)  |  61,  provid- 
ing tbat  an  accumalatioai  of  proflta  of  realty  directed  to  commence  upon 
the  ereatton  of  Cbe  estate  mmt  be  made  tor  fhe  benefit  of  minors  then 
In  being,  and  of  Personal  Property  Law  (Gonsol.  Laws  1909.  c.  41)  §  16, 
making  an  accamiilation  of  tlie  income  of  personalty  valid  If  directed  to 
be  made  for  tlie  benellt  of  minora  In  being  at  testator's  death,  a  direction 
In  a  testamentary  trust  for  the  accumulation  of  an  income  from  realty 
and  personalty  for  the  ben^t  of  minora  some  o£  whom  were  not  in  being 
at  tbe  time  the  aeeiumilation  commenoed  waa  Toid. 

[Ed.  Note.— For  other  caaea,  aaa  FarpetnltleB,  Gent  DIs.  II  ei-TB;  Dee. 
Dig.  I  9.*1 

11.  WlXXa  (S  81*) — IRVALIDITT  IR  PABT. 

The  taiTalldlty  of  a  pro?ialon  In  a  testamentary  tmst  for  the  accumu-  • 
latlou  of  an  income  during  the  minority  of  beneficiaries  and  ontU  the 
division  of  the  estate  would  not  invalidate  the  rest  of  the  trust 

[Ed.  Note.— For  other  cases,  see  WUls,  Gent  Dig.  {|  201.  202;  Dec. 
Dl»  i  8L*] 

zlS.  PERPETtrmsa  d  9*) — AcotnnTiAnoHa  or  PBonra— BairBiiaiAaiaa— 

Adults. 

Rents  and  proflti  cannot  be  accomnlated  vnder  a  teatamentary  tmat 

for  the  benefit  of  adults. 

[Ed.  Note.— For  other  caaes»  ate  Perpetolties^  Gent  Dig:  ||  67-78;  Dec. 
Dig.  i  9*] 

PKBPEnnTxxs  (f  4*)— OoimivocifT  Estate. 

A  remainder  which  because  of  au  uncertain  event  cannot  vest  in  pos- 
session ontil  the  termination  of  more  than  four  lives  in  l>eing  at  the 
creation  of  the  flist  estate  Is  invalid. 

[Ed.  Note.— Vsr  other  eaaso,  aea  Ferpetoltlca,  Ont  Dig.  U  De& 

Dig.  I  4.*] 

^4.  Wills  (8  852*)— Estate  Devised — Continoent  Remaiitdebs — Validity. 

A  contingent  remainder  limited  upon  an  invalid  trust  term  is  invalid. 

[Ed.  Note.— For  other  cases^  aee  WUIa,  Cent  Dig.  H  2167,  2168;  Dec. 
Dig.  i  862.*] 

In  the  matter  of  tlie  will  of  Charles  Raab,  deceased.  Decree  of  Sur- 
rogate^s  Court  adjudging  certain  clauses  invalid. 

The  parties  In  a  proceediuj:  for  tbe  probate  of  the  last  will  (and  a  codicil 
thereto)  of  Charles  Raab,  deceased*  expressly  put  in  Issue  the  validity,  cou- 
atmetloa,  and  effect  of  the  following  portions  of  the  said  will  (eacecnted  with- 
in this  state  by  a  resident  thereof),  viz.: 

"Fifth.  All  the  rest,  residue  and  remainder  of  all  my  estate,  both  real  and 
personal,  I  glye,  derlse  and  beqneath  to  my  executor  and  tmstee  hereinafter 
named.  In  trust,  however,  to  collf  ct  the  rents,  issues  and  proflts  thereof  dur- 
ing the  minority  of  my  grandciiildren,  hereinafter  provided  for ;  to  apply  the 
same  towards  the  payment  of  all  taxea,  assessments  and  towards  the  repair, 
maintenance  and  Improvement  of  said  property ;  and  the  sun^lus  tbcreof  to 
accumulate  the  same  dortng  the  minority  in  bonds  and  mortgages  and  otlier 
secnrltlee>as  may  be  permitted  bj  law. 

"Upon  the  arrival  of  the  age  of  twenty-one  years  of  any  of  my  granrlrlill- 
•  dren,  to  wit,  the  children  of  my  son  George  Thomas  Raab,  I  direct  my  said 
tmatee  to  pay  and  dtotrlbnte  to  sodi  granddilld  hla  or  her  proportionate 
share  of  my  estate  and  the  proportionate  share  of  all  accumulations  thereof, 
^dividing  my  estate  Into  as  many  sliares  as  there  may  be  children  of  my  said 
son  Oeorge  Thomaa  or  the  repreeentatlTea  of  any  ehUd  or  children  of  my 
said  son  living  at  the  time  the  oldest  llrlng  grandctdld  arrlTss  at  said  age  of 
twoity-one  years. 
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In  the  event  of  the  death  of  nny  child  of  ray  son  said  Gcorpe  Thomas  who 
snail  die  before  arriving  at  said  age  leaving  lawful  issue,  tbe  share  of  the 
one  so  dying  shall  be  paid  to  and  Is  h&niby  devised  and  bequeathed  to  soch 
issue  equally.  Should  any  child  of  my  said  son  die  before  arriving:  at  said 
age  of  twenty-one  years  without  leaving  lawful  issue,  I  then  give  and  be- 
qneath  lits  or  her  share  to  the  turvivliis  tlsters  and  broclierB  or  the  issue  of 
•ny  deceased  brother  or  sister  per  stirpes. 

''Sixth.  In  the  event  of  the  death  of  |iU  of  my  said  grandchildren  during 
nttnortty  without  leaTln?  hiwfnl  tomie^  I  give  and  bequeath  and  I  direct  the 
pnyniont  of  my  estate  and  all  act-umulations  thereof  to  the  Preshyterian 
Ilospiuil,  St  Lukes  Ilospital,  the  Post  Graduate  Uospital,  all  of  the  Borough 
of  Manhattan,  and  to  the  Warttrar^  Home  for  Aged  and  Infirm  of  the  Borongfa 
of  Brooklyn.  In  e<{ual  proportions." 
•  Charles  Baub,  the  testator,  died  in  New 'York  county  on  the  6th  day  of 
June,  1912.  At  the  time  of  his  death  he  was  a  resident  of  New  York  county. 
His  will  was  Jiiride  and  executed  In  New  York  county  on  the  14th  day  of 
March,  IDOG,  and  the  codicil  thereto  was  made  and  executed  in  New  York 
county  on  the  2l8t  day  of  December,  I90a  At  the  time  of  his  death  he  poo- 
.Kossed  both  real  and  personal  proi>erty  In  this  state.  GewgO  TbCHIias  Buby 
the  contestant  herein,  was  his  only  heir  and  next  of  kin. 

George  Thomas  Raab,  the  only  son  of  the  testator,  had  two  chUdren  living 
at  the  time  of  the  exec'iitioii  of  the  wiU,  aj?ed  two  years  and  one  year,  re* 
qtectively.  At  the  time  of  the  execution  of  the  codicil  he  had  three  children 
llTiiig;'  At  tha  time  of  th«  tetlator's  death  the  saidiSeorge  Thomas  Raab  had  ' 
four  diUdrai  living,  aged  dg^t,  aeven,  four,  and  two  years,  reqwcttvely. 

Krauthoff,  Harmon  &  Matthcwson,  of  New  York  City  (Edward  J. 
Pciterson,  of  counsel),  for  the  will  and  codidl  and  for  the  United 

States  Mortf^aj^e  &  Trust  Co. 

For-^ter.  Hotaling  &  Klenke,  of  New  York  City,  for  contestant 
George  Thomas  Raab.  ♦ 

Taylor,  Jackson  &  Brophy,  of  New  York  City,  for  New  York  Post- 
Graduate  Hospital  and  Medical  School. 

John  C.  Stemmermann,  of  Brooklyn,  for  Wartburg  Home  for  Aged 

and  Infirm. 

Jeremiah  A.  O'JLeary,  of  New  York  City,  special  guardian. 

FOWLER,  S.  [1]  The  last  will  of  Charles  Raab.  be!  ng  entitled  to 
probate,  irrespective  of  the  alleged  invalidity  of  some  of  its  provisions 
(Matter  of  Davis,  182  N.  Y.  468.  75  N.  E.  530;  Matter  of  Trumblc, 
199  N.  Y.  454,  92  N.  E.  1073),  is  now  here  for  construction,  pursuant 
to  section  2624,  Code  of  Civil  Procedure.  Prior  to  the  amendment 
of  section  2624,  in  the  year  1910  (chapter  584.  Laws  of  1910),  the 
surrogate  was  without  jurisdiction  to  construe  devises  or  other  pro- 
visions rdating  to  real  property  contained  in  a  will  (Matter  of  Trot- 
ter, 182  N.  Y.  465,  75  N.  E.  305).  Since  that  amendment  it  would  ap- 
pear to  be  otherwise,  and  the  surrogate  has  such  jurisdiction.  Bellineer 
V.  Taylor,  144  App.  Div.  851,  129  N.  Y.  Supp.  435;  Matter  of  iSn- 
dall.  //  Misc.  Rep.  41,  137  N.  Y.  Supp.  319.  Unless  the  amendment 
of  1910  had  such  effect,  its  scope  and  pur])osc  is  not  apparent.  As 
the  surrogate's  jurisdiction  is  not  questioned  in  this  proceeding,  it 
will  be  taken  for  granted  for  the  purposes  of  the  present  cause,  al- 
though some  points  of  the  general  legislation  of  1910,  touching  the 
surrogate's  jurisdiction  over  devises,  may  be,  perhaps,  open  to  8erk>us 
contention  ultimately  in  the  higher  courts  of  the  state.  Those  points 
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are  not,  however,  involved  here,  and  consequently  need  not  be  noticed 

at  large  by  the  surrogate. 

Where  the  meaning  of  a  will  is  apparent  from  its  language,  the 
plain  import  of  the  language  cannot  be  departed  from,  even  though 
that  import  result  in  rendering  the  will  invalid.  Van  Nostrand  v. 
Moore,  52  N.  Y.  12. 

[2]  Courts  of  construction  are  not  permitted  to  wrest  the  language 
of  a  will  from  its  natural  import  in  order  to  save  it  from  deserved  con- 
demnation. Cottman  v.  Grace,  112  N.  Y.  299.  19  N.  E.  839,  3  L.  R. 
A.  145.  The  first  duty  of  a  court  of  construction  is  to  interpret  the 
testamentary  disposition  which  the  testator  intended  to  make,  and, 
when  that  is  done,  the  validity  or  invalidity  of  the  disposition  must 
be  adjudged  regardless  of  consequences.  The  court  cannot,  where 
there  is  no  ambiguity  or  doubt,  make  a  new  will  for  the  purpose  of 
applying  the  maxim,  "Ut  res  magis  valeat  suam  pereat,"  Central 
Trust  Co.  V.  Eg-leston,  1S5  N.  Y.  23.  77  N.  E.  989.  It  is  only  where 
there  is  uncertainty,  doubt,  or  equivocation  on  the  face  of  a  will  that 
thati  established  maxim  of  construction  is  to  be  applied. 

[3]  Where  the  intentioii  of  testator  is  clear  on  the  face  of  the  will 
itself  no  resort  to  extrinsic  circtunstances  is  permissible.  It  is  not 
accurate  to  say  in  such  a  case  that  the  court  may  always  consider  cir- 
cumstances surrounding  the  testator  when  he  made  his  will  or  at  the 
time  of  his  death  m  order  to  arrive  at  his  intention.  Higgins  v.  Daw- 
son, A.  C.  1 ;  Smith  v.  Smith,  1  £dw.  Ch.  189.  Bxtrinsic  evidence  is 
never  permissible  where  the  intent  of  the  testator  may  be  gathered 
from  the  language  of  the  will  itself.  To  my  mind  this  is  such  a  case. 
But  it  is  permissible  to  resort  to  extrinsic  circumstances  in  order  to 
show  who  in  fact  were  the  objects  of  the  testator's  bounty.  There 
is  an  important  distinction  between  evidence  of  testator's  intention 
deduced  from  circumstances  surrounding  testator  and  the  evidence  of 
testator's  bounty  deduced  from  facts  surrounding  the  objects  of  such 
bounty.  The  latter  kind  of  evidence  is,  I  may  say,  generally  admissi- 
ble in  causes  of  this  character. 

The  will  in  this  case  makes  no  provision  for  the  testator's  only  son. 
It  passes  over  him  to  the  son's  children.  The  grandchildren,  on  the 
face  of  the  will,  were  to  be  the  main  objects  of  the  testator's  bounty. 

[4]  The  testator,  being  capax,  was  quite  within  his  rights  in  making 
such  a  disposition  of  his  estate.  Jackson  v.  Bctts,  9  Cow.  208,  reversed 
on  another  point,  6  Wend.  173;  Horn  v.  Pullman,  72  N.  Y.  269,  276. 
In  order  to  carry  out  the  scheme  of  his  will  testator  bequeathed  and 
devised  his  estate  to  a  trustee  for  the  benefit  of  his  grandchildren. 
The  trust  scheme  is  asserted  to  be  counter  to  the  statute  now  directed 
against  perpetuities,  and  this  is  the  first  question  in  this  cause.  It 
may  be  obsen-ed  that  the  statute  against  perpetuities  is  of  increasing 
importance  at  this  day,  when  the  wisdom  of  tolcratiM*.^^  express  trusts 
is  being  more  and  more  challenged  in  many  stales  and  countries.  Cer- 
tainly the  correct  application  of  a  statute  founded  on  public  policy 
Is  most  important  in  any  case. 

[5]  It  does  not  seem  possible  to  bring  this  will  within  the  ruling  of 
such  decisions  as  Warner  v.  Durant,  76  N.  Y.  133,  and  Matter  of  Lin> 
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coin  Trust  Co.,  76  Mite.  Rep.  421, 137  N.  Y.  Supp.  162,  and  treat  the 
gift  to  each  grandchild  as  severed  instantly  from  the  general  estate, 
and  to  be  paid  to  him  in  any  event  at  majority,  meanwhile  giving  him 
the  income  from  the  fund.  This  is  just  what  the  late  Mr.  Raab  does 
not  do.  On  the  contrary,  he  provides  that  the  trust  property  shall  be 
kept  by  the  trustee  intact  until  the  happening  of  an  event  specified. 

[6]  Is  tiie  trust  term  prescribed  too  long?  The  will  directs  the 
trustee  to  collect  the  rents,  issues,  and  profits  of  the  residuary  estate 
during  the  minority  of  testator's  grandchildren,  who  at  his  death  were 
four  m  number,  ages  eight,  seven,  four,  and  two  years,  respectively. 
It  will  be  observed  that  there  is  no  direction  to  pay  any  portion  of  such 
rents,  issues,  and  profits  to  the  grandchildren  during  their  mhiority, 
but  the  same  are  to  be  accumulated  and  invested  by  the  trustee.  Upon 
the  arrival  at  the  age  of  21  years  of  any  of  said  grandchildren,  the 
trustee  was  directed  to  pay  and  distribute  to  such  grandchild  his  or 
her  proportionate  share  of  the  residuary  and  its  accumulations.  Then 
follows  a  provision  of  the  will  providing  for  the  death  of  any  grand- 
child before  attaining  the  age  of  21  years.  These  clauses  must  be  read 
together.  The  real  (][uestion  then  raised  by  the  peculiar  language  of 
Mr.  Raab's  will  is  this :  Does  the  trust  term  which  he  prescfUies  nec- 
essarily involve  four  actual  minorities? 

On  the  face  of  the  will  there  is  no  direction  for  division  or  distribu- 
tion of  the  property  before  the  arrival  at  the  age  of  21  of  "the  oldest 
living  grandchild."  Nor  is  there  any  direction  to  limit  the  division 
to  the  number  of  grandchildren  who  were  living  at  the  death  of  the 
testator,  and  who  would  be  living  at  the  time  of  the  division,  or  would 
have  died  before  that  time  leaving  issue.  On  the  contrary,  there  is  an 
express  direction  to  divide  the  property  into  as  many  shares  as  there 
may  be  children  or  representatives  ol  children  of  his  son  George 
Thomas  Raab  living  at  the  time  of  division.  At  what  time  or  upon 
the  occurrence  of  what  event  did  the  testator  intend  that  such  division 
should  be  made?  Was  it  when  the  eldest  grandchild  living  at  the 
time  of  his  death  should  arrive  at  the  age  of  21  or  died  before  reach- 
ing that  age,  or  was  it  when  the  eldest  grandchild  who  survived  should 
reach  the  age  of  21?  If  it  be  assumed  in  arguendo  that  testator  in- 
tended tlic  flivision  of  the  trust  estate  to  be  made  when  the  eldest 
grandchild  living  at  the  time  of  his  death  reached  the  age  of  21  or 
died  before  that  time,  this  will  be  contradictory  of  the  direction  con- 
tained in  the  first  part  of  the  paragraph  to  distribute  and  pay  "upon 
the  arrival  at  the  age  of  twenty-one  years  of  any  of  my  grandchildren." 
If,  however,  the  testator  is  taken  to  mean  by  the  words  "at  the  time  the 
oldest  living  grandchild  arrives  at  the  age  of  twenty-one  years."  the 
eldest  of  his  grandchildren  who  survived  until  he  reached  the  age  of 
21  years,  the  different  phrases  of  the  paragraph  harmonize  and  express 
a  definite  conception,  namely,  that  the  trust  was  to  continue  until  the 
eldest  grandchild  who  survived  until  he  was  21  should  reach  that  age. 
"The  arrival  of  the  age  of  twenty-one  years  of  any  of  my  grandchil- 
dren" necessarily  means  the  first  of  his  grandchildren  who  arrived  at 
that  age,  or  the  eldest  living  grandson  who  survived  to  that  age,  and 
is  entirely  mconsistent  with  an  interpretation  which  would  ascribe  to 
the  testator  an  intention  that  the  division  should  be  made  when  the 
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-eldest  mndson  living  at  the  time  of  his  death  arrived  at  the  aee  of 
21  or  died  before  reaching  that  age.  It  wotild  therefore  appear  that  it 

was  the  intention  of  the  testator  to  create  a  trust ;  that  the  trustee  was 
to  accumulate  the  rents  and  profits  of  the  trust  fund  until  the  eldest 
living  grandchild  who  survived  until  he  was  21  reached  that  age,  when 
the  corpus  of  the  trust  was  to  be  divided  into  as  many  shares  as  there 
•were  hving  grandchildren  or  issue  of  deceeised  grandchildren;  that 
the  share  of  the  one  who  had  reached  21  was  to  be  paid  to  him  at  that 
time,  and  the  share  of  any  one  who  had  died  leaving  issue  was  to  be 
paid  to  such  issue ;  that  the  remainder  of  the  trust  property  was  to  be 
held  by  the  trustee  and  the  rents  and  profits  accumulated  until  the  next 
grandchild  readied  21  or  died  before  that  time  leaving  issue,  when 
the  share  of  such  grandchild  would  be  paid  to  him  or  nis  issue,  and 
4hat  such  accumulations  and  payments  were  to  continue  until  all  the 
grandchildren  living  at  the  time  of  the  division  reached  21  or  died 
before  reaching  that  age,  and,  if  all  the  grandchildren  died  before 
reaching  21  without  leaving  issue,  the  corpus  of  the  trust  fund,  with 
^e  accumulations,  was  to  be  paid  to  the  corporations  mentioned  in 
the  sixth  dause  of  the  will.  Such,  I  think,  is  the  apparent  intent  of 
the  testator  in  regard  to  the  duration  of  the  trust  term.  No  other  in- 
terpretation seems  possible  under  settled  canons  of  interpretation. 

According  to  my  interpretation  of  this  will,  already  indicated,  the 
provisions  of  the  fifth  and  sixth  dauses  of  the  will  must  be  adjudged 
invalid.  Those  clauses  create  a  trust  which  suspends  the  power  of 
alienation  of  real  property  for  more  than  two  lives  in  being  and  a 
possible  minority,  and  which  suspends  the  absolute  ownership  of  per- 
sonal property  for  more  than  two  lives  in  being  at  the  time  of  the 
>creaticm  of  the  estate.  Section  42,  Real  Property  Law  (Consol.  Laws 
1909,  c.  50) ;  section  11,  Personal  Property  Law  (Consol.  Laws  1909,  c. 
41);  Jennings  v.  Jennings,  7  N.  Y.  547;  Schettler  v.  Smith,  41  N.  Y. 
328;  Benedict  v.  Webb,  98  N.  Y.  460;  Greenland  v.  Waddell,  116  N. 
Y.  234,  22  N.  E.  367,  15  Am.  St.  Rep.  400;  Schlereth  v.  Schlereth,  173 
N.  Y.  444,  66  N.  E.  130,  93  Am.  St.  Rep.  616;  Central  Trust  Co.  v. 
Eglestoa,  185  N.  Y.  23,  77  N.  E.  969;  Leach  y.  Godwin,  198  N.  Y.  35. 
^1  N.  E.  288.  The  directions  for  accumulations  are  by  the  adjudica- 
tions of  this  state  also  invalid  (section  61,  Real  Property  Law;  section 
16,  Personal  Property  Law),  as  I  shall  hereafter  show. 

[7]  If,  however,  the  provisions  of  this  will  were  ambiguous  and 
ejqually  susceptible  of  some  other  interpretation  which  makes  the 
limitation  in  trust  valid,  it  would  be  the  surrogate's  duty  to  adopt  such 
interpretation.  Jacoby  v.  Jacoby,  188  N.  Y.  124,  80  N.  E.  676.  But 
in  arriving  at  such  an  interpretation  the  court  cannot  make  a  new 
will  for  the  testator  nor  sanction  a  plain  attempt  on  the  part  of  a 
testator  to  make  a  testamentary  disposition  of  property  in  a  manner 
prohibited  by  statute.  Let  us,  then,  consider  in  detail  the  contentions 
of  counsd  that  no  perpetuity  exists  in  this  will. 

[8]  It  is  contended  by  the  learned  counsel  for  the  proponent  that 
at  the  death  of  the  testator  each  of  the  grandchildren  then  living  took 
a  vested  interest  in  one-fourth  of  the  corpus  of  the  trust.  As  the  only 
words  of  gift  used  by  the  testator  were  a  direction  to  divide  or  pay  at 
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a  future  time,  the  gift  is  not  vested,  trat  future  and  contingent.  Salter 

V.  Drowne,  205  N.  Y.  204,  98  N.  E.  401 ;  Matter  of  Crane,  164  N.  Y. 
.71,  58  N.  E.  47;  McGillis  v.  McGillis,  154  N.  Y.  532,  49  N.  E.  145. 
It  is  also  contended  that  the  testator  intended  to  limit  the  beneficiaries 
of  the  trust  fund  to  the  grandchildren  who  were  living  at  the  lime  of 
his  death. 

[9]  The  testator  having  created  a  trust  and  directed  that  it  should 

he  held  in  soli'lo.  no  division  or  distribution  to  be  made  until  a  p^rand- 
child  arrived  at  the  age  of  21,  when  the  trust  fund  was  to  be  divided 
into  as  many  shares  as  there  were  grandchildren  then  living,  the  issue 
of  any  deceased  grandchild  to  take  its  parent's  share,  the  bequest  was 
to  a  class,  and  the  children  born  to  George  Thomas  Raab  after  the  tes- 
tator's death  would  be  entitled  to  share  in  the  estate  if  they  were  liv- 
ing when  the  time  for  division  arrived.  Matter  of  King.  200  N.  Y. 
189.  93  N.  E.  484,  34  L.  R.  A.  (N.  S.)  945,  21  Ann.  Cas.  412;  Matter 
of  Bacr,  147  N.  Y.  348.  41  N.  E.  702;  Matter  of  Crane,  164  N.  Y.  71, 
58  N.  E.  47. 

The  special  jijuardian  for  the  infants  contends  that  th.e  trust  was 
only  for  the  benefit  of  those  grandchildren  who  survived  the  testator; 
that  the  latter  intended  that  the  trust  should  continue  during  the  mi- 
nority of  the  eldest  grandchild  living  at  liis  death,  and  that  it  should 
terminate  upon  the  arrival  of  such  Iprandchild  at  iht  age  of  21  years, 
or  by  his  death  before  reaching  that  age;  and  that  at  the  time  when  the 
first  of  these  events  occurred  the  trust  estate  was  to  be  divided  into 
as  many  shares  as  there  were  grandchildren  then  living  wdio  survived 
the  testator  and  the  issue  of  any  such  deceased  Erandchildren.  The 
objection  to  this  contention  is  that  it  requires  for  its  support  two 
assumptions  not  warranted  either  by  authority  or  by  the  language  of 
the  testator:  First,  that  the  testator  intended  the  division  to  take 
place  when  the  eldest  grandchild  living  at  his  death  reached  21,  or  died 
before  reaching  that  age;  and,  second,  that  tlie  testator  intended  to 
limit  his  bounty  to  such  of  his  grandchildren  as  were  living  at  the 
time  of  his  death.  Remembering  that  at  the  time  the  testator  made 
his  will  his  son,  George  Thomas  Raab,  had  only  two  children,  and  that 
at  the  time  of  testator's  death  his  son  had  four  children,  the  3'oun.gest 
of  whom  was  only  two  years  of  age,  it  would  seem  an  entirely  unjusti- 
fiable assumption  that  the  testator  intended  to  exclude  from  participa- 
tion in  his  estate  those  grandchildren  who  might  be  bom  after  his 
death,  while  evidencing  such  a  keen  desire  to  provide  for  the  main- 
tenance of  th<»^e  who  were  living  at  the  time  of  his  decease.  Accord- 
ing to  the  special  guardian's  interpretation,  if  the  eldest  grandchild  liv- 
ing at  the  time  of  testator's  death  died  one  day  tlierealter,  the  corpus 
of  the  trust  ftmd  would  vest  in  the  grandchildren  then  living  to  the 
exclusion  of  any  after-bom  grandchildren.  But  the  words  of  the  tes- 
tator directing  the  trust  to  continue  "during  the  minority  of  my  grand- 
children," directing  payment  "upon  the  arrival  of  the  age  of  twenty- 
une  years  of  any  of  my  grandchildren,"  and  directing  a  division  of  the 
trust  estate  "into  as  many  shares  as  may  be  children  of  my  son  George 
living  when  the  oldest  living  grandchild  arrives  at  the  age  of  twenty- 
one  are  so  clear  and  comprehensive  and  so  evidently  meant  to  apply 
to  any  children  of  his  spn  George  who  would  be  living  at  the  time 
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when  the  eldest  grandchild  arrives  at  the  age  of  twdtity-one,  that  their 
signification  cannot  be  limited  by  any  mere  assumption  which  would 

impute  to  the  testator  an  intention  to  exclude  from  the  participation 
in  his  estate  tliose  grandchildren  who  might  be  born  after  his  death. 
The  plain  language  of  the  tebtator  negatives  the  first  assumption. 
The  cases  above  cited  show  that  authority  is  against  the  second. 

If  we  assume,  for  the  sake  of  argument,  that  the  testator  intended 
that  the  division  of  the  property  held  in  trust  should  be  tnade  when 
the  eldest  ^andchild  living  at  the  time  of  his  death  reached  his  ma- 
jority, or  died  before  that  time,  we  get  the  following  result:  If  such 
grandchild  died  before  arriving  at  the  age  of  21  without  leaving  issue, 
and  if  llie  other  grandchildren  who  survived  tiie  testator  were  then 
living,  trustee  could  divide  the  trust  fund  into  four  shares,  and 
pay  the  one-fourth  of  the  one  who  had  died  to  the  survivors  as  their 
absohite  property.  If  the  second  eldest  died  before  his  majority  with- 
out leaving  issue,  his  share  of  the  trust  property  would  be  paid  to  the 
survivors.  Upon  the  death  of  the  third  grandchild  before  arriving  at 
the  age  of  21  without  leaving  issue,  his  share  would  be  paid  by  the 
trustee  to  the  surviving  grandchild;  and,  if  the  latter  died  before  21, 
without  issue,  his  share — i.  e.,  the  remaining  one-fourth  of  the  trust 
estate — would  be  paid  by  the  trustee  to  the  corporations  mentioned 
in  the  sixth  clause  of  the  will.  The  four  grandchildren  would  then 
have  died  during  minority  without  leaving  issue,  which  is  the  contin- 
gency mentioned  by  the  testator  in  the  sixth  clause  of  his  will  upon 
which  the  corporations  therein  mentioned  became  entitled  to  "my  es- 
tate and  all  accumulations  thereof."  But  according  to  this  interpre- 
tation, not  his  estate,  but  only  one-fourth  of  his  estate,  would  then 
be  available  for  payment  to  the  corporations.  Therefore  it  appears 
conclusively  that  the  interpretation  contended  for  by  the  special  guard- 
ian and  the  counsel  for  the  proponents  does  not  accord  with  the  mani- 
fest intention  of  the  testator. 

The  learned  counsel  for  the  proponents,  as  well  as  the  special 
guardian  for  the  infants,  cite  Matter  of  Lally,  136  App.  Div.  781,  121 
N.  Y.  Supp.  467,  in  support  of  their  position.  But  tJlc  Matter  of  Lally 
is  readily  distinguishable  from  the  matter  under  consideration.  In 
that  case  the  testator  gave  his  proj)crty  to  trustees,  with  directions  to 
hold  and  manage  it  for  tlie  support  and  education  of  his  children  dur- 
ing their  minority  and  when  the  youngest  of  such  children  had  arrived 
at  the  age  of  21  to  divide  and  distribute  the  property  and  acctunulated 
income  between  such  children  share  and  share  alike.  There  was  no 
gift  over  or  substituted  remainder.  The  court  held  that  it  was  the  in- 
tention of  tlie  testator  that  the  trust  should  terminate  upon  the  ma- 
jority of  his  youngest  daughter  who  survived  him,  or  upon  her  death 
before  reaching  her  majority,  and  that,  upon  her  reaching  the  age  of 
21  or  dying  before  that  time,  the  trust  terminated,  and  the  duty  of 
the  trustees  was  to  divide  and  distribute.  In  the  matter  now  before 
me,  even  under  their  interpretation  of  the  will,  the  trust  does  not 
terminate  upon  the  arrival  of  the  eldest  living  grandchild  at  the  age 
of  21  years  or  his  death  before  that  time.  It  continues  as  to  part  of 
the  trust  property  until  the  youngest  living  grandchil  d  who  reaches 
tlie  age  of  21  has  arrived  at  that  age.   Therefore  the  trust  is  not,  as 
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in  the  Matter  of  Lally,  to  terminate  when  a  certain  child  shall  reach 
its  majority  or  die  before  that  time.  Besides,  in  the  matter  now  here 
the  will  provides  for  gifts  over  and  substituted  remainders,  and  a 
final  ooatingent  remainder  to  corporations  in  the  event  that  all  the 
grandchildren  die  before  the  age  of  21  without  leaving  issue.  So  that, 
as  the  court  said  in  Whitefield  v,  Crissman,  123  App.  Div.  233, 108  N. 
Y.  Supp.  110: 

"There  is  no  method  by  whidi  the  truiteee  could  distribute  the  property 
bequeathed  vntH  the  termlnatton  of  the  minority  of  the  four  ehildrai,  nor 
could  there  be  an  alienation  of  the  real  proper^  and  dlstribatlon  of  Us 
proceeds  during  the  like  period." 

It  is  true  that,  under  the  interpretation  ocHitended  for  by  the  pro- 
ponents, there  could  be  a  distribution  of  a  part  of  the  trust  property, 
but  there  could  not  be  a  distribution  of  all  the  property  until  tlie  young- 
est surviving  grandchild  reached  his  majority  or  died  before  that  time. 

The  proponents  relv  also  upon  the  case  of  Seitz  v.  Faversham,  205 
N.  Y.  197,  98  N.  £.  385.  In  that  case  the  testatrix  gave  her  real  and 
personal  property  to  the  issue  of  her  daughter,  the  rents  and  profits 
to  be  paid  to  them  until  they  arrived  at  the  age  of  21,  At  the  time 
of  testatrix's  death  her  daughter  had  two  children.  The  court  held 
that  a  future  continent  estate  vested  in  the  two  infants  upon  the  death 
of  the  testatrix,  subject  to  divestment  as  to  either  one  who  should  die 
before  he  became  of  age.  In  the  event  of  such  divestment,  the  estate 
vested  absolutely  in  the  survivor,  so  that  the  trust  was  measured  by 
two  lives.  In  the  matter  under  consideration  there  were  four  grand- 
children living  at  the  death  of  the  testator,  so  that  the  period  of  sus- 
pension of  alienation  mav  not  be  measured  by  two  lives  as  in  the  Seitz 
V.  Faversham  Case,  but  by  four  lives.  The  surrogate  has  now  consid- 
ered all  the  contentions  and  arguments  of  counsel  in  support  of  the 
will,  and  for  the  reasons  stated  he  must  adhere  to  the  conclusion  al- 
ready reached  to  the  contrary. 

[  1 1]  The  direction'  for  accumulation  is  void,  because  upon  any  inter- 
pretation of  the  provisions  of  the  will  these  accumulations  would  inure 
to  the  benefit  of  minors  not  in  being  at  the  time  the  accumulation  com- 
menced, namely,  at  the  death  of  the  testator.  Thus,  if  testator  intended 
that  the  grandchildren  born  after  his  death  should  participate  in  his 
estate,  the  direction  for  accumulation  would  be  invalid.  If  he  intended 
to  limit  the  beneficiaries  to  those  living  at  the  time  of  his  death  and 
who  arrived  at  the  age  of  21,  or  died  before  the  time  of  division  leav- 
ing issue,  as  such  issue  would  be  entitled  to  their  parents'  share  of  the 
accumulation,  and  as  they  were  not  in  being  when  the  accumulation 
commenced,  the  direction  for  such  accumulation  would  be  invalid  Sec- 
tion 61,  Real  Property  Law;  section  16,  Personal  Property  Law;  U. 
S.  Trust  Ca  v.  Sober,  178  N.  Y.  442,  70  N.  E.  970. 

[11]  But  the  invalidity  of  the  direction  for  accumulation  would 
not  of  itself  render  the  trust  invalid.  Cochrane  v.  Schell,  140  N.  Y. 
516,  35  N.  E.  971.  In  view  of  the  disposition  which  I  intend  to  make 
of  this  matter,  it  is  not  necessary  to  decide  who  would  be  entitled  to 
the  accumulation  if  the  trust  were  valid. 

In  Jennings  v.  Jennings,  7  N.  Y.  547«  the  testator  directed  that  his 
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executor  should  pay  to  his  wife  from  the  income  of  his  estate  sufficient 
for  her  support  and  the  support  and  maintenance  of  his  children,  and 
that  they  should  accumulate  the  remainder  of  the  income  until  the  old- 
est survhrhiy  diild  reached  the  age  of  21,  when  such  child's  portion 
was  to  be  paid  to  him,  and  that  the  same  course  should  be  pursued  with 
respect  to  his  other  children.  The  testator  was  survived  by  four  chil- 
dren. The  court  held  that  the  trust  was  void  as  suspending  the  power 
of  alienation  for  more  than  two  lives  in  being.  In  Benedict  v.  Webb, 
98  N.  Y.  460,  the  period  of  division  was  designated  by  the  testator  as 
follows: 

''When  all  mj  said  children  or  the  Tooogeit  nirrlTor  of  them  iliall  Iww 
attained  tbe  age  <tf  twenty-one  yean.*' 

The  court  held  that  it  was  the  intention  of  the  testator  to  suspend 
the  division  until  all  his  minor- children  living  at  his  death  should  attain 

their  majority.  There  were  two  minor  children  living  at  his  death. 
The  trust  was  continued  in  part  for  the  benefit  of  two  daughters  dur- 
ing their  lives.  The  court  held  that  the  trust  was  bad  as  to  that  part 
which  was  continued  after  the  period  of  minority  of  the  two  minors. 
In  Greenland  v.  Waddell,  1 16  N!  Y.  234,  22  N.  E.  367, 15  Am.  St.  Rep. 
400,  the  testator  provided  that  one-third  of  his  property  should  be  held 
in  trust,  the  income  to  be  paid  to  his  sister  during  her  life,  and  upon  her 
death  the  income  to  be  paid  to  her  children  "until  the  youngest  child 
shall  arrive  at  the  age  of  twenty-one,  and  on  said  youngest  cmld  arriv- 
ing at  the  age  of  twenty-one,  my  said  executors  shall  pay  and  transfer 
to  the  child  or  children  that  shall  then  be  living  the  whole  of  said  one- 
third  with  its  accumulations,  and  on  the  death  of  all  of  said  children 
before  arriving  at  said  age  my  executors  shall  pay  the  one-third  to  my 
brother  and  sister."  The  court  said : 

"If  the  children  do  not  reach  the  age  of  21,  the  fact  that  the  direction  la 
that  the  fund  shall  go  to  a  brother  and  sister  of  testator  Is  not  consistent 
with  the  vesting  of  the  absolute  ownership  in  the  cbildron  on  thp  donth  ol 
their  mother.  It  Is  therefore  clear  that  the  direction  in  the  will  will  op* 
erato  to  sospend  the  ataolnte  owneniilp  of  the  fond." 

In  Bindrim  v.  Ullrich,  64  App.  Div.  444,  72  N.  Y.  Supp.  239,  testator 
gave  his  property  to  trustees,  with  directions  to  pay  the  income  to  his 
widow  for  hfe.  At  the  death  of  the  widow  to  "pay  the  income  from 
one  share  to  Eva  B.  (luring  the  minority  of  my  grandchildren,  the  chil- 
dren of  my  son  Julius,  to  be  used  for  the  support  and  education  of  said 
grandchildren,  and  when  they  attain  the  age  of  twenty-one  years  to 
divide  such  share  among  said  grandchildren  equally,  share  and  share 
alike."  Held  invalid  as  suspending  the  absolute  ownership  of  property 
for  tbe  life  of  the  widow  and  five  grandchildren.  Also  because  there 
was  a  possibility  of  a  grandchild  being  bom  after  the  creation  of  the 
estate,  and  the  power  of  alienation  according  to  the  terms  of  the  will 
would  be  suspended  until  all  the  members  of  the  class  arrived  at  the 
age  of  21.  In  Whitcfieid  v.  Crissman,  123  App.  Div.  233,  108  N.  Y. 
Supp.  1 10,  the  testator  gave  property  to  trustees  for  the  benefit  of  his 
four  children,  "the  income  and  so  much  of  the  principal  as  may  be  nec- 
essary for  their  maintenance  to  be  used  until  all  have  reached  their 
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majority,  when  the  residue  is  to  be  divided  share  and  share  alike  among 
them,  and  in  the  event  of  the  death  of  any  of  them  without  issue  said 
share  to  be  divided  pro  rata  among  those  remaining."  Held  that  the 
trust  violated  the  statute.  In  SchJercth  v.  Schlereth,  173  N.  Y.  444,  66 
N.  E.  130,  93  Am.  St.  Rep.  616,  the  testator  left  real  and  personal 
property  with  a  power  of  sale.  He  directed  that  the  tnootne  should  be 
paid  to  his  sister  during  her  life,  after  her  death  to  pay  over  such  in- 
come to  her  issue  in  equal  shares  until  the  .youngest  of  such  issue  at- 
tain tlie  age  of  21,  and  then  to  divide  and  distribute  tlie  whole  of  the 
trust  fund  so  held  among  such  issue  in  equal  shares.  The  court  said : 

**lt  Is  obvious  from  the  provision  to  pay  over  the  prlDoipal  when  the  is- 
sue reached  the  au'o  of  21,  paying  to  tliem  the  income  In  the  meantime,  that 
the  teutator  intended  to  miike  a  future  aud  not  a  present  gift.  It  is  also 
obvious  that  the  income  and  corpus  of  Oie  estate  was  Intended  by  the  tes- 
tator to  be  divided  among  the  i)ersoo8  answering  the  description  contained 
in  the  seventh  clause  of  the  will  at  the  time  when  such  division  was  to  be 
made.  Thus  the  time  during  whidi  the  abeolnte  ownmhlp  was  to  he  sus- 
pended was  not  measured  Iqr  two  lives  in  being  at  the  death  of  the  tes- 
tator." • 

The  trust  was  held  invalid.  These  cases  cited  are  analogous  in  prin- 
ciple to  the  matter  under  consideration.  It  therefore  follows  that  the 
trust  attempted  to  be  created  by  the  fifth  clause  of  the  testator's  will  is 
invalid. 

The  sixth  clause  provides  that,  in  the  event  of  the  death  of  all  the 

children  of  George  T.  Raab  before  arriving  at  the  age  of  21  without 
leaving  issue,  tlie  whole  estate  with  the  accumulated  rents  and  profits 
shall  be  paid  to  the  corporations  therein  mentioned. 

[12]  As  to  the  accumulated  rents  and  profits  the  bequest  is  void,  be- 
cause profits  cannot  be  accumulated  for  the  benefit  of  adults.  Before 
the  trustee  could  pay  the  trust  estate  or  any  part  of  it  to  those  corpora- 
tions, it  would  be  necessary  for  him  to  hc^d  the  property  in  trust  during 
at  least  four  lives,  because  it  is  only  upon  the  dcalb..  of  the  last  sur- 
vivor of  the  grandchildren  without  leaving  issue  that  the  corporation 
would  be  entitled  to  take. 

[13]  A  remainder  contingent  because  of  an  uncertain  event,  which 
cannot  vest  in  possession  until  after  the  termination  of  more  than  four 
lives  in  being  at  the  time  of  the  creation  of  the  estate  upon  which  it  is 
limited,  is  invalid. 

[14]  Besides,  a  contingent  remainder  limited  u])on  an  invalid  trust 
term  is  invalid.  Knox  v.  Jones,  47  N.  Y.  389 ;  Bindrim  v.  Ullrich,  64 
App.  Div.  449,  72  N.  Y.  Supp.  239;  Greenland  v.  Waddell,  116  N.  Y. 
234,  22  N.  E.  367,  15  Am.  St.  Rep.  400. 

As  the  fifth  and  sixth  clauses  of  the  will  are  invalid,  the  testator  died 
intestate  as  to  the  property  which  he  attemjited  to  dispose  of  by  those 
clauses,  and  such  pro]>erty  passes  to  his  iieirs  at  law  and  next  of  kiii. 
Let  the  decree  be  settled  accordingly. 
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<79  MJac.  Ucp.  2;52.) 

DrSCHENES  V.  NATIONAL  SLUETY  CO.  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Term,  First  Department.    February  7,  1913.) 

1.  iKSUBANCK  f§  ()\V}*) — Larceny  Insurance — Proof  of  Imss. 

rnder  u  ix)li<y  insuring  against  direct  loss  by  burglary,  tlieft,  or  lar- 
ceny, requiring  tbe  assured  to  prodnee  "direct  and  affirmative  evidence" 
that  the  loss  was  due  to  such  causes,  and  providing  that  the  disappearance 
of  the  articles  sliould  uot  bQ  deemed  such  evidence,  theft  or  larceny  can- 
not be  inferred  merely  from  tlM  disappearance  of  Jewelry  from  a  place 
in  insured's  room  in  a  hotel  to  which  only  she  had  legal  access;  direct 
and  afiirnmtlve  evidence  that  tlie  Jewelry  was  taken  in  commission  of  a 
felony  being  necessary. 

[Ed.  Note— For  other  CBasB,  we  Insurance,  Cent  Dig.  U  iSSH,  1707- 

172S;  Dec.  Dig.  §  G65.*] 

2.  InSOBANCE  (§  IW*) — LAnCENY  INSUBANCE— CoXSXauCTION  OF  I'OUCY. 

A  policy  injuring  against  hw8  from  theft,  etc..  Is  to  be  lilMnlly  con- 
strued in  favor  of  assured. 

[Ed.  Note. — For  other  cases,  .see  Insurance,  Cent.  Dig.  H  2d2,  294-29S ; 
Dee.  Dig;  1 148.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Emily  K.  Duschencs  ncjainst  the  National  Surety  Com- 
pany of  New  York.  From  n  jiulg:nient  for  plaintiff,  defendant  ap- 
peals.   Reversed,  and  complaint  dismissed. 

Argued  January  term,  1913,  before  SEABURY,  LEHMAN,  and 
PAGE.  JT: 

Joseph  L.  Prager,  of  New  York  City,  for  appellant. 
Louis  E.  Felix,  of  New  York  City,  for  respondent. 

LEHM.W.  J.  The  plaintiff  has  recovered  judgment  against  the 
defendant  for  the  value  of  a  piece  of  jewelry  which  she  claims  was 
stolen  from  her  apartment  in  a  hotel.  The  plaintiff's  testimony  is 
to  the  effect  that  she  occupied  two  rooms  in  a  hotel ;  that  she  wore 
this  piece  of  jewelry  the  day  before  the  alleged  theft,  and  placed  it 
in  a  plush  case,  and  then  placed  the  case  in  a  jewelry  box  on  the 
bureau.  Nobody  was  in  the  room  at  this  time,  except  her  husband. 
The  next  morning  her  husband  left  before  plaintiff  was  awake.  On 
that  morning  the  plaintiff  took  breakfast  in  the  dining  room  of  the 
hotel.  Some  time  after  she  returned  to  her  apartment  she  realized 
that  she  was  not  wearing  the  jewelry,  and,  remembering^  that  she 
had  not  put  on  the  jewelry  that  mo^nin,u^  she  went  to  her  jewelry 
box  and  found  the  piece  of  jewelry  for  which  she  claims  missing. 
She  called  her  maid,  who  was  working  in  the  next  room,  and  she 
searched  her  apartment  thoroughly,  but  failed  to  find  the  jewelry 
or  the  box  in  which  it  was  contained. 

[1]  It  appears  that  plaintiff  was  accustomed  to  wear  the  jewelry 
or  to  carry  it  in  the  box  upon  her  person.  The  evidence  negatives 
any  probability  that,  if  the  plaintiff  was  carrying  the  box  on  her 
person  that  morning,  it  could  have  escaped  from  her  person.  The 
defendant  had  insured  the  plaintiff  against  direct  loss  by  "burglary. 

*For  other  cases  sm  tame  topic  &  i  MUMutu  in  Dec  &.  Am.  Digs.  I'Ml  to  date,  &  Hep'r  ludexes 
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theft,  or  larceny,"  and  her  contention  now  is  that  the  evidence  pro- 
duced by  her  is  sufficient  to  show  that  the  piece  of  jewelry  was 
lost  by  theft  or  larceny.  I  am  unable  to  find  that  the  dreanistances 
shown  in  this  case  can  logically  be  distinguished  from  the  circum- 
stances shown  in  the  cases  of  Schindler  v.  United  States  Fidelity  & 
Guaranty  Co.,  58  Misc.  Rep.  532,  109  N.  Y.  Supp.  723,  and  Gordon 
V.  ^tna  Indemnity  Co.  (Sup.)  116  N.  Y.  Supp.  558.  At  most,  the 
plaintiff  has  submitted  evidence  which  shows  that  the  piece  of  jew- 
elry has  disappeared  under  circumstances  that  might  perhaps  per- 
mit an  inference  that  it  was  stolen.  The  policy,  however,  provided 
that: 

"The  assured  shall  also  produce  direct  and  affirmative  evidence  that  the- 
loss  of  the  article  or  article»  for  which  claim  is  made  was  due  to  the  commis- 
akm  of  a  burglary,  theft,  or  larceny ;  the  dtsappeanuust  ct  wBudk  arUde  or 
artlcUt  not  to  be  deemed  such  evidence." 

[1]  While  the  policy  is  to  be  construed  liberally  in  favor  of  the 

assured,  I  do  not  think  that  we'  can  affirm  this  judgment  without 
entirely  disregarding  this  clause  of  the  policy.  No  direct  or  af- 
firmative evidence  has  been  presented  of  any  theft  or  larceny.  We 
are  asked  to  infer  theft  or  larceny  merely  from  the  disappearance 
of  the  article  from  a  place  to  which  nobody  but  the  plaintiff  had 
lawful  access.  The  purpose  of  the  insurance  was  to  provide  only 
against  loss  by  burglary,  theft,  or  larceny,  and  the  liabili^  of  the 
defendant  was  confined  to  reimbursement  for  such  loss.  In  order 
to  protect  itself  from  claims  under  the  policy  for  loss  of  the  articles 
covered  by  the  policy  by  reason  of  some  other  cause  than  burglary, 
theft,  or  larceny,  the  company  has  provided  tluit  the  insured  must 
produce,  not  circumstantial,  but  direct  and  affirmative,  evidence  of 
the  wrong.  Parties  may  be  mistaken  in  their  recollection  of  where 
they  placed  a  piece  of  jewelry,  but  they  are  not  apt  to  be  mistaken 
in  recollection  as  to  matters  directly  and  attirmativeiy  showing  a 
felony,  and  the  defendant  could  reasonably  provide  that  there  could 
be  no  recovery  unless,  in  addition  to  the  testimony  of  tiie  disap- 
pearance of  the  jewelry,  the  insured  should  produce  testimony  of 
•a  direct  and  atfirmative  kind  that  there  has  been  a  felony. 

Judgment  should  therefore  be  reversed,  with  costs,  and  com- 
plaint dismissed,  with  costs.  All  concur. 


BUTLEU  V.  ALTKR  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department    February  7,  1013.) 

Good  \Vh*l  (i  7*)— Sals  of  I^sta-blished  Business — Fbaud — Evidkrck. 

In  an  action  on  a  note,  evidence  held  to  show  that  defeudanla  wm  In- 
duced to  make  such  note  throuirli  the  false  and  fraudulent  representations 
of  the  plaintiff 8  that  a  certain  restaurant,  for  which  it  was  giveiv 
would  pay  the  owner  1200  a  month  profit,  bo  that  Judgment  lor  plalntlll 
thereon  was  erroneous. 
[Ud.  Note.— For  other  casea,  see  Good  Will,  Cent.  Dig.  §|  0-8:  Decv 
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Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  John  R.  Butler  against  Charles  Alter  and  another. 
Judgment  for  plaintiff,  and  defendants  appeal.  Reversed. 

Argued  January  term,  1913,  before  SBABURY.  LEHMAN,  and 
PAGE.  JJ. 

David  M.  Neuberger,  of  New  York  City  (Louis  Lowenstein,  of 

New  York  City,  of  counsel),  for  appellants. 

Simpson  &  Simpson,  of  New  York  City  (Edwin  M.  Simpson,  of 
New  York  City,  of  counsel),  for  respondent 

LEHMAN,  J.  The  plaintitf  sues  upon  a  note  made  by  the  de- 
fendant Alter,  indorsed  for  Alter's  accommodation  by  the  defend- 
ant Pike,  and  delivered  so  indorsed  to  one  Norris,  who,  after  ma- 
turity, indorsed  and  delivered  it  without  recourse  to  the  plaintiff. 
The  defense  is  that  the  notes  were  given  in  part  payment  for  the 
purchase  by  Alter  of  a  restaurant  business  owned  by  the  plaintiff ; 
that  the  plaintiff,  for  the  purpose  of  inducing  Alter  to  buy  the  busi- 
ness and  of  inducing  Pike  to  indorse  the  notes,  represented  that  the 
business  was  then  on  a  paying  basis,  and  was  then  and  had  been 
theretofore  yielding,  a  net  profit  of  $200  monthly  over  and  above  all 
expenses  and  disbursements;  that  the  business  owed  no  money  for 
merchandise,  debts,  or  for  rents,  and  all  fixtures,  utensils,  imple- 
ments, and  chattels  therein  contained  belonged  to  the  plaintiff  and 
were  free  from  all  liens;  and  that  all  rent  for  said  premises  had 
been  fully  paid.  The  defendants  at  the  trial  proved  fully  the  mak- 
ing of  these  representations.  They  showed  that  these  representa- 
tions were  made  with  intent  that  they  should  be  relied  upon,  and 
that  in  fact  they  were  relied  upon.  Tlicy  showed,  further,  that  Al- 
ter could  not  make  the  restaurant  pay,  and  was  dispossessed  by  the 
sheriff  because  of  his  inability  to  pay  his  obligations.  They  fur- 
ther sliowed  that,  when  they  charged  the  plaintiff  with  misrepre- 
sentations, he  answered: 

"1  told  you  no  such  tbiug.  The  place  was  a  losing  proposition,  always  had 
been  a  lo^ng  proposition,  and  that  is  why  I  sold  It  to  you.  If  It  irooJd  not 
luiTe  been  a  loaiag  pcopoaitioD,  I  would  not  bare  sold  it  to  joo." 

The  plaintiff  put  in  no  evidence,  but  moved  for  the  direction  of 
a  verdict,  and  the  trial  justice  granted  his  motion.  I  think  that 
this  was  error.  I  have  no  doubt  but  that  the  defendants  fully  show- 
ed that  the  representations  were  made,  that  they  were  made  as 
statements  of  fact  and  not  of  opinion,  and  that  they  were  intended 
to  be  relied  upon.  I  think  that  they  also  proved  their  falsity.  I  do 
not  see  in  what  way  the  defendants  could  better  prove  that  the 
business  was  not  a  paying  business,  and  did  not  pay  the  owner 
$200  a  month  profit,  than  by  the  admission  by  the  owner  that  the 
business  had  aiways  been  a  losing  business. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event  All  concur. 
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CANNING  et  al.  v.  LANE. 
(Supreme  Court,  Appellate  Term.  First  Department   January  31,  1013.) 

1.  Bn^LS  AND  Notes  ({  819*) — ^Ausioitubnt— GoNSXDinAnoR. 

Tt  Is  no  defense  to  a  note,  as  against  an  assignee  thereof,  that  tlio 
ansi^nee  iMiid  no  consiUeratioa  therefor,  and  be  is  entitled  to  the  rights 
posftemted  by  the  assignor. 

\r.<\.  Note— For  otber  cases,  see  Bills  and  Notes,  Oeut  Dig.  I  7S2; 

Dec.  DiK.  §  310.*] 

2.  Biixs  AND  Notes  (f  493*) — CoKfixoEKATiON — Gvioekce. 

Whew  there  Is  no  erldence  that  a  note  sned  on  was  without  coiuddera- 
tioii.  and  It  show.s  on  Its  face  Uiat  It  was  glTeii  for  Tsloe,  Judgment 
8iiuu»d  be  given  for  plaintiff. 

[Ed.  Note.— Ftor  otber  cases,  see  Bills  and  Notes,  Gent  Dig.  U  16SS2- 
ie62;  DecL  Dig.  I  4g8.*] 

A(^al  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Richard  Canning  and  another  ac^^ninst  Leo  E.  Lane :  the 
name  "Leo"  being  fictitious.  Judgment  for  defendant,  and  plain- 
tilts  appeal.  Reversed. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Joseph  M.  Williams,  of  New  York  City,  for  appellants. 
White  &  Case,  of  New  York  City  (Graham  Foster,  of  New  York 
City,  of  counsel),  for  respondent. 

PER  CURIAM.  A  motion  for  rearguaicnt  herein  was  duly 
granted. 

[1]  Plaintiffs,  as  assignees  of  the  payee  of  a  note  made  by  defend- 
ant, bring  this  action  against  the  maker  to  recover  the  amount  named 
therein.  Upon  the  trial  the  defendant  claimed  that  the  plaintiffs  had 
given  no  consideration  to  the  payee  for  the  note.  Assuming  this  to 
be  true,  it  was  inmiaterial.  The  plaintiffs  were  entitled  to  the. same 
rights  that  their  assignor  possessed. 

[  2  ]  Upon  appeal  the  defendant  claims  that  the  note  was  originally 
without  con<;ideratinn.  There  is,  however,  no  proof  in  the  record  in 
support  of  this  contention.  The  note  was  produced,  and  upon  its  face 
sliows  that  it  was  given  for  value.  Under  these  circumstances,  the 
court  below  should  have  awarded  judgment  (or  the  plaintiffs. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appel- 
lants to  abide  the  event. 


BRANDT  ▼.  STADLESt. 

(Snpreme  Conrt,  Appelate  Term,  First  Department  February  7.  1013.) 

Lahdloru  and  Tenant  (f  149*) — Payment  of  Water  Ratcs. 

The  contractual  relation  of  landlord  and  tenant  Imposes  no  obligation 
upon  the  landlord  to  pay  water  ratva,  which  are  not  a  tax  upon  the  proji- 
erty. 

TKd.  Note.— For  other  onse^  see  Landlord  and  Tenant*  Gent  Dig.  H 

r»U>  r.:;.l :  Dec.  DIk.  g  140.*J 

'For  otbor  ca«ea  s«e  same  topic  &  i  number  in  Dec.  &  Am.  Dig*.  1907  to  datt^  ft  Rep'r  ladexe* 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict, 

Action  by  Herman  Brandt  against  A.  Lincoln  Stadler.    From  a 

judgment  for  plaintiff,  defendant  appeal?;.    Reversed  and  disini?f:ed. 

Artjucd  January  term,  1913,  before  SEABURY,  LEHMAN,  and 
PAGE.  TJ. 

Ira  Leo  I'.aniberger  and  Sidney  Lowenthal,  both  of  New  York 
City,  for  appelant. 

Leon  Kauffman,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  plaintiff  on  June  4',  1912.  leased  a  house  at  the 
seashore  from  the  defendant  for  the  summer  season.  The  lease  is 
silent  as  to  the  payment  6f  water  rates.  Thereafter  the  plaintiff  re- 
ceived a  bill  from  the  Tintem  Manor  Water  Company  for  $42  for 
water' rates  for  the  year  from  June  1.  1912.  to  June  1,  1913.  The  bill 
contained  a  notice  that,  "unless  paid  by  August  24,  1912,  the  water 
service  will  be  discontinued.'* 

In  the  case  of  New  York  University  v.  American  Book  Co.,  132 
App.  Div.  732,  117  N.  Y.  Supp.  387,  Id.,  197  N.  Y.  294,  90  N.  E.  819, 
it  was  held  that  a  landlord  is  under  no  obligation  to  furnish  a  tenant 
with  water,  and  is  bound  to  pay  the  water  rates  only  if  these  rates 
constitute  a  tax  upon  his  premises,  regardless  of  whether  the  tenant 
uses  the  water  or  not.  In  other  words,  no  contractual  relation  with 
the  tenant  imposes  any  obligation  upon  the  landlord  to  furnish  the 
tenant  with  water,  and  an  obligation  to  pay  water  rates  arises  only 
where  the  obligation  is  imposed  by  the  state  as  a  tax.  In  this  case 
there  is  absolutely  nothing  in  the  evidence  to  show  that  the  water 
rates  of  the  Tintern  Manor  Water  Company  are  a  tax  upon  the  prem- 
ises. Apparently  the  company  is  merely  a  private  corporation,  which 
furni.shes  water  by  contract.  The  complaint  herein  should  therefore 
have  been  dismissed. 

Judgment  should  be  reversed,  with  costs,  and  the  complaint  dis- 
missed, with  costs.  All  concur. 


KNICKBRBOOKBR  TRUST  00.  V.  OMBONTA,  O.  ft  B.  8.  RT.  CO.  et  al. 

(Supreme  Court.  .XppplljUe  Division,  Third  I>epartraeilt  December  30,  1912.) 
Appeal  from  Special  Term,  Otsego  County. 

Action  by  the  Knickerbocker  Trust  Company,  as  trustee,  against  the 
Oneonta,  Cooperstown  &  Richfield  Springs  Railway  Company  and 
another.  From  the  judgment,  the  party  aggrieved  appeals.  Afhrmed. 

Thomas  Carmody,  Atty.  Gen.  (Wilber  W.  Chambers.  Deputy  Atty. 

Gen.,  of  counseO,  for  comptroller. 

Louis  F.  Reed,  of  New  ^'ork  City  (Ralph  W.  Gwinn,  of  New  York 

City,  of  counsel),  for  appellants. 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disbursements. 

HOUGHTON,  J.  (dissenting).  I  do  not  lliink  the  avails  arising 
from  ll:e  sale  of  the  Onconta,  Coupcr.-'tuwn  &  Richfield  Springs  Rail- 


Digitized  by  Google 


888 


139  NBW  lOBK  SUPPLUMBNT 


(Sup.  Ct. 


way  Company  (which  for  convenience  may  be  tenned  the  Coopers- 
town  Company)  can  be  taken  for  the  purpose  of  paying  the  franchise 
tax  incurred  by  the  Oiieonta  &  Mohawk  Valley  Railwray  Company 
(which  may  be  termed  the  Mohawk  Valley  Company)  while  it  operated 
the  railway.    Through  foreclosure  the  franchise  and  propert)^  of  the 
Cooperstown  Company  was  sold  to  one  Bean,  and  he  organized  the 
Mohawk  Valley  Company  for  the  purpose  of  taking  over  his  bid  and 
operating  the  railroad.   Those  in  charge  of  the  foreclosure  proceed- 
ings permitted  him  to  make  partial  payment,  and  gave  him  time  in 
which  to  pay  the  balance,  and  meanwhile  and  during  the  period  for 
which  the  tax  is  claimed  the  railroad,  which  was  an  electric  one,  was 
operated  by  the  Mohawk  Valley  Company.  Eventually  it  turned  out 
that  neither  Bean  nor  the  Mohawk  Valley  (Company  was  able  to  fulfill 
the  conditions  of  the  purchase,  and  a  resale  was  ordered  of  the  prop- 
erty and  franchise  of  the  Cooperstown  Company.    During  the  year 
for  which  the  tax  in  controversy  was  levied  the  Mohawk  Valley  Com- 
pany made  gross  earnings  of  $190,042.74,  and  in  pursuance  of  the  right 
given  under  section  185  of  the  Tax  Law  the  comptroller  imposed  a 
tax  of  1  per  cent,  upon  such  gross  earnings  against  such  operating 
company,  amounting  to  $1,900.43,  which,  with  the  penalty  added,  is 
the  tax  sought  to  be  collected  from  the  property  or  proceeds  of  sale 
of  the  property  of  the  Cooperstown  Company,  which  was  not  operat- 
ing the  road  at  the  time,  nor  exercising  any  of  its  functions  as  an  elec- 
tric railway  corporation. 

The  franchise  tax  on  elevated  and  surface  railroads  not  operated 
by  steam,  provided  for  by  section  185  of  the  Tax  Law  (Consol.  Laws 
1909,  c.  60),  is  not  a  tax  imposed  for  the  privilege  of  being  a  corpora- 
tion or  upon  capital  employed,  but  is  a  tax  imposed  upon  a  corpora- 
tion for  the  privily  of  exercising  its  franchise  in  conducting  and 
operating  a  railroad  of  such  description.  For  aught  that  appears,  the 
Mohawk  Valley  Company,  against  which  the  tax  was  imposed,  has 
property  from  which  the  tax  can  be  collected.  The  record  shows  that 
it  was  stipulated  on  the  hearing  that  the  Cooperstown  Company  was 
abandoned  and  did  no  business  during  the  year  for  which  the  tax  in 
controversy  was  imposed,  and  that  during  that  time  the  road  was  in 
fact  operated  by  the  Mohawk  Valley  Company,  which  was  a  corpora- 
tion having  a  legal  right  so  to  do.  This  latter  company  paid  the  fran- 
chise tax  for  a  certain  period  during  whicli  it  operated  the  road,  but 
failed  to  pay  for  a  later  period,  and  because  of  such  failure  it  is  sought 
to  charge  the  property  of  the  Cooperstown  Company  therefor. 

It  is  true  that  the  title  to  the  roadbed  upon  which  the  Mohawk  Val« 
ley  Company  operated  belonged  to  the  Co(^erstown  Companyt  and 
it  is  also  true  that  in  the  decree  directing  a  sale  the  referee  was  di- 
rected to  pay  all  taxes.  Of  course,  this  provision  of  the  decree  means 
all  taxes  legally  imposed,  and  does  not  include  taxes  of  another  cor- 
poration not  properly  chargeable  to  it.  It  is  also  true  tiiat  section  197 
of  the  Tax  Law  makes  all  the  taxes  legally  assessed  a  charge  on  the 
real  and  personal  property  of  the  corporation  liable  to  pay  the  same. 
This  provision  does  not  aid  the  respondent,  if  the  Cooperstown  Road 
is  not  tlie  corporation  which  is  liable  for  the  payment  of  the  tax. 
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If  there  be  any  questions  as  to  the  propriety  of  imposing  a  tax  upon 

the  operating  conipany»  rather  than  the  dormant  one,  the  latter  part 

•of  section  185  would  seem  to  be  quite  conclusive;  for  it  is  there  pro- 
vided that,  if  such  railroad  corporation  has  leased  its  property  to 

.anotlier  railroad,  it  shall  not  pay  the  1  per  centum  imposed  upon  the 

•operating  company,  but  only  a  tax  of  3  per  cent,  upon  dividends  paid 
in  excess  of  4  per  cent,  upon  the  amount  of  its  capital  stock.  The  tax 
in  fact  was  levied  by  the  comptroller  upon  the  operating  company,, 

-and  not  upon  the  dormant  company,  which  owned  the  roadbed,  and 
I  think  the  company  against  which  the  assessment  was  made  should 
pay,  and  not  the  dormant  company,  which  did  not  exercise  the  fran- 

<chise  of  operation. 


COHEN  V.  IX)NG  ISLAND  R.  CO.  et  al. 

•(Supreme  Court,  Appellate  Dlvisiou,  First  Department  January  24»  1918.) 

iL  Evidence  (§  579*)— Evidence  at  Fobxteb  Tbial — Deceased  Wftness. 

Under  Code  Civ.  Proc  i  830,  providing  that,  where  a  witness  dies  atter 
trial  of  an  action,  bis  lestttnouy  at  such  trial  may  be  read  In  «vld6noa  at 
a  new  trial  of  the  same  subject-matter  in  the  same  or  another  action 
between  the  same  parties,  testimony  of  one,  who  saw  an  accident  at  a 
railroad  crossing,  in  which  a  brother  and  sister,  both  unmarried,  were 
killed,  given  in  an  action  by  an  administrator  for  the  death  of  one  of 
them,  was  admissible  in  an  action  by  the  same  administrator  in  an  action 
for  damages  for  the  dflatb  OC  the  other;  the  witness  having  died. 

[Ed.  Notflw— For  otbar  caasi,  see  Brldttice^  Cent.  Dig.  1  2412;  Dec.  Dig. 
I  670.»] 

'A  Bxecutobs  AlfD  Aduinistbators  (I  51*) — Caube  of  Acnow — Assets — 

Dkatu. 

A  cause  of  action  for  deatli  is  no  part  of  the  assets  of  the  decedent's 
estate  nop  wn  ttm  dsnafpes. 

fFd.  Note. — For  other  cases,  see  Evocators  and  Admlnlstiaton^  Dee. 
DlK-  S  51      Death.  Cent.  Dig.  §{  132-138.] 

Laughlln,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Zipe  Cohen,  as  administrator  of  Ida  Cohen,  deceased, 
■against  the  Long  Island  Railroad  Company  and  another.  Judgment 
for  plaintiff,  and  defendants  appeal.  Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Wm.  C.  Beecher,  of  New  York  City,  for  appellant  Long  Island 
Raflroad  Co. 
Abram  I.  Elktis,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  plaintiff  sues  for  and  has  recovered  damages  for 
-the  death  of  her  intestate,  her  daughter,  resulting,  as  it  is  alleged, 
from  the  negligence  of  the  defendants.  The  accident,  which  resulted 
in  death,  occurred  at  a  point  in  Queens  county  within  the  limits  of  the 
-city  of  New  York,  where  the  highway  known  as  Woodhaven  avenue 
•crossed,  at  grade,  the  line  of  the  defendant  companies.    Both  the 

■•For  «UMr  cum  m»  saiM  te^  *  I  umamm  In  D«c  *  Am.  Digs.  2M7  to  teto,  *  Rop'r  ladoaia 
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highway  and  the  railway  ran  at  a  slightly  descending  grade  to  the 
point  of  intersection,  and  the  crossing  was  to  an  extent  a  blind  one, 

because  the  corner  which  was  at  the  natural  grade  served  as  a  mask 
between  the  highway  and  the  railway,  so  that  a  traveler  on  the  high- 
way could  not  see  an  approaching  train  until  within  50  or  60  feet  of 
the  track. 

The  plaintiff's  decedent  and  four  other  persons,  two  women  and 
•two  men,  were  driving  in  a  wagon  along  Woodhaven  a\cnue.  As 
they  crossed  the  railroad  tracks,  they  were  struck  by  one  of  defend- 
ants' trains  running  at  a  high  rate  of  speed,  with  the  result  that  every 
person  in  the  wagon  was  killed.  Without  attempting  to  state  the 
facts  in  detail,  it  may  be  said  that  there  was  a  sharp  conflict  of  evi- 
dence as  to  the  care  exercised  by  defendants'  servants,  and  by  de- 
cedent and  the  other  persons  in  the  wagon.  One  important  question 
litigated  was  as  to  the  nets  of  a  flagman  stationed  at  the  crossing  by 
defendants.  According  to  one  story,  he  neglected  to  give  any  warn- 
ing until  tlie  persons  in  the  wagon  had  come  into  a  position  of  dan- 
ger. According  to  another  story,  he  had  been  alert,  and  had  warned 
the  travelers  on  the  highway  in  ample  time  to  have  enabled  them  to 
avoid  the  accident.  It  is  manifest  that  the  testimony  of  the  flagman 
himself  might  have  been  of  the  utmost  value,  but  he  bad  died  before 
the  trial. 

[1]  The  only  question  which  we  deem  it  necessary  to  consider  is 
whether  or  not  the  defendant  was  entitled  to  read  his  evidence  given 
on  a  former  trial.  This  evidence  at  first  was  admitted  and  a  part 
of  it  read  to  the  jury.  It  was  subsequently  stricken  out,  and  the 
jury  warned  that  they  were  not  to  consider  it.  Among  those  killed 
l)y  the  accident,  a  passenger  in  the  same  wagon  with  decedent,  was 
Jacob  Cohen,  a  brother  of  decedent,  and  a  son  of  the  plaintiff,  who 
caused  herself  to  be  appointed  administratrix  of  his  estate,  and  as 
such  brought  suit  against  the  defendants.  At  the  trial  of  that  action 
the  flagman  was  called  as  a  witness  and  examined  and  cross-examined 
at  length,  the  plaintiff  being  represented  by  the  same  counsel  by  whom 
she  was  represented  on  the  trial  of  the  present  action.  The  question 
is  whether  defendant  was  entitled  to  read  on  the  trial  of  this  action 
the  testimony  of  the  flagman  given  on  the  trial  of  the  Jacob  Cohen 
action.  It  appears  that  Jacob  Cohen  and  Ida  Cohen  were  both  the 
children  of  the  plaintiff  Zipe  Cohen,  and  were  both  unmarried.  Iden- 
tically the  same  persons  are  therefore  entitled  to  share  in  any  re- 
covery in  either  action. 

The  defendant  relies  upon  section  830,  Code  Civil  Procedure,  which 
provides : 

^\'liere  a  party  or  witness  has  died   ♦    •    •   since  the  trial  of  an  action 

•  •  *  the  testimony  of  the  decedent  •  •  •  tuken  or  read  in  evidence 
at  the  former  trial   •   •   •   may  be  given  or  read  in  evidence  at  a  new  trial 

•  •  •  of  tlie  same  subjcct-niatter  in  the  same  or  another  action  or  proei'tKl- 
ing  between  tbe  same  parties  to  such  former  action  or  inroceeding.  •  •  * 

The  defendants  are  the  same  in  both  actions.  The  "subject-mat- 
ter" to  which  the  evidence  relates,  to  wit.  the  negligence  or  lack  of 
negligence  of  defendants'  servant,  is  the  same  in  both  actions,  and  it  is 
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worthy  of  note  that  to  entitle  evidence  on  a  former  trial  to  be  read  in 

a  subsequent  one  it  is  not  necessary  that  the  causes  of  action  shall 
be  identical,  but  only  tliat  the  siibject-mnlter  to  which  the  evidence 
relates  shall  be  the  same.  This  leaves  only  open  for  consideration 
therefore  the  question  whether  in  this  particular  instance  both  actions 
were  prosecuted  bv  the  same  person.  In  a  literal  sense  the  same  per* 
son,  to  wit,  Zipe  dohen,  is  plainti£F  in  both  actions,  although  her  quali- 
fication is  different,  and  it  is  therefore  claimed  that  Zipe  Cohen  as 
administratrix,  etc.,  of  Ida  Cohen,  deceased,  is  a  different  persons  in 
the  eye  of  the  law  from  Zipe  Cohen,  as  administratrix,  etc..  of  Jacob 
Cohen,  deceased.  The  distinction  is,  I  think,  for  the  purposes  of  the 
ijuestion  now  under  consideration  rather  apparent  than  real.  In  Pratt, 
Hurst  &  Co.,  Ltd.,  v.  Tailer,  135  App.  Div.  1,  119  N.  Y.  Supp.  803, 
an  action  for  'damages  against  a  landlord  for  permitting  a  roof  to 
become  leaky,  a  question  arose  as  to  the  propriety  of  reading  the  evi- 
dence given  by  a  witness  upon  the  trial  of  another  action  to  recover 
for  the  same  loss;  the  witness  having  died  meanwhile.  The  first  ac- 
tion was  against  die  same  defendants,  who  were  sued  only  "as  exec- 
utors and  trustees."  In  the  second  action  they  were  also  sued  "indi- 
vidually," and  the  evidence  was  objected  to  because  the  parties  were 
not  the  same.    This  court  said : 

"The  subjeot-matter  of  both  actions  was  the  same,  and  the  fact  that  in  the 
present  action  defmdants  are  sued  both  In  thetr  Indirldnal  and  representatfre 
caimclty  did  not  rcmkr  such  tpstiinnny  inadmlsslblo.  The  parties  are  the 
same"-^ting  to  support  this  view  Boyd  v.  U.  S.  Mortgage  Co.,  187  N.  Y.  202, 
79  N.  R  9fNK  9  L.  B.  A.  <N.  S.)  399,  116  Am.  St  Rep.  599.  10  Ann.  Cas.  146, 
and  Deeving  v.  Schrejer,  88  App.  Blv.  467,  86  N.  T.  Snpp.  276. 

The  case  which  I  have  quoted  is  not,  of  course,  exactly  parallel 
with  the  present,  but  It  is  of  value  in  the  consideration  of  the  ques- 
tion now  before  us,  because  it  ser\-ed  to  illustrate  the  disposition  of 

the  courts  to  give  to  section  830,  Code  Civil  Procedure,  a  liberal  and 
reasonable,  rather  than  a  narrow  and  technical,  construction.  The 
admissibility  in  general  of  evidence  given  on  a  former  hearing  of  the 
same  subject-matter  between  the  same  parties  did  not  originate  with 
the  Code,  but  existed  at  common  law  long  before  a  Code  of  Proce- 
dure was  dreamt  of.  "The  fundamental  ground  upon  which  evidence 
given  by  a  witness  who  afterwards  dies  may  he  rend  in  evidence  on  a 
subsequent  trial  is  that  it  was  taken  in  another  proccedinrr  where  the 
parties  against  whom  it  is  olYered.  or  their  privies,  have  had  both  the 
right  and  the  opportunitv  to  cross-examine  the  witnesses  as  to  the 
statement  offered."  Young  v.  Valentine,  177  N.  Y.  347-^57,  ^  N. 
E.  643,  646.   This  foundation  clearly  existed  in  the  present  case. 

That  the  evidence  falls  within  the  intention  of  the  Code  provision 
above  quoted  become^  even  more  apparent  when  we  consider  the 
nature  of  the  two  actions.  As  has  been  already  said,  the  persons 
who  would  be  entitled  to  share  in  a  recovery  of  damages  for  the  death 
of  Jacob  Cohen  are  the  same  persons  emitled  to  share  in  a  like  recov- 
ciy  for  the  death  of  Ida  Cohen.  So  that  Zipe  Cohen  was  not  only 
plaintiff  in  both  actions,  but  she  represented  in  both  the  same  persons. 

[2]  An  action  for  damages  for  death  was  unknown  at  common 
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law,  and  is  solely  the  creation  of  statute.  The  cause  of  action  is  no 

,  part  of  the  assets  of  decedent's  estate,  and  the  damages  become  no 
part  of  the  estate,  but  arc  exclusively  for  the  benefit  of  the  decedent's 
husband  or  wife  or  next  o£  kin.   Stuber  v.  McEntee,  142  N.  Y.  200, 
36  N.  £.  878.  That,  in  this  state,  the  statute  gives  the  right  to  sue 
for  such  damages  to  an  executor  or  administrator,  is  purely  fortuitous, 
and  was  provided  merely  as  a  matter  of  convenience.  It  might  equally 
have  been  left  to  the  next  of  kin  to  sue,  as  it  is  in  some  states.    If  it 
had  been  so  left,  the  cause  of  action  would  have  been  the  same,  and 
the  recovery  would  have  benefited  the  same  persons.    In  that  case, 
the  next  of  kin  being  identical,  there  could  be  do  doubt  that  evidence 
upon  a  subject-matter  common  to  both  actions  given  on  the  trial  of 
an  action  for  damages  for  the  death  of  one  son  or  brother  could  be 
used  on  the  trial  of  a  subsequent  action  for  damages  for  the  death 
of  another  son  or  brother  killed  by  the  same  accident.    The  present 
case  is  no  different  in  any  essential  particular.    We  are  therefore  of 
the  opinion  that  the  evidence  of  the  deceased  flagman  was  admissible, 
and  that  it  was  error  to  strike  it  out.   The  evidence  was  of  such 
a  character  that  its  exclusion  may  have  seriously  prejudiced  the  de- 
fendant.   Uf>on  this  ground  alone,  therefore,  without  considering  the 
other  exceptions,  we  are  constrained  to  reverse  the  judgment  and 
order  appealed  from,  and  grant  a  new  trial,  with  costs  to  appellant  to 
abide  the  event. 

INGRAM  AM,  P.  J.,  and  McLAUGHLIN   and  CLARKE,  JJ., 
concur.   LAUGHLIN,  J.,  dissents,  and  votes  for  aihrmance. 

'(TO  Mlfl&  212.) 

KOBRB  V.  OOBN  BXOHANOB  BAKK, 

(SapreiM  Ooort,  Appellate  Term,  Blret  Departmsiit  Febniaiy  7,  mi) 

BAifK.s  AND  BAiimvo  d  148*)— Cnioxa— Paiwiit  oir  FoaesD  iKOomiiBiiT 

OF  Payee. 

Where  plaintiff,  discounting  a  note  made  by  S.  to  M.  and  B.,  Indorsed 
in  blank  in  the  name  of  M.  and  B.,  and  presented  by  V..  giivo  to  V.  a 
check  payable  to  M.  and  B.,  intending  to  deal  only  with  hi.  and  B.,  and 
the  bank  paid  It  on  Its  Indoreement  in  the  name  of  M.  and  R.,  forged  by 
S..  as  had  been  the  Indorsenient  of  the  note.  It  conld  not  ( har;;e  the  pay- 
ment to  plaintiff,  even  if  he  was  negligent  in  delivering  the  check  to  V.; 
the  etrcumstances  not  dearly  efaarging  blm  wttli  knowledge  that  V.  was 
an  Impostor. 

[Ed.  Note.— For  other  cues,  Me  Banks  and  Banking,  Cent  Dig.  Ii  43^ 

452;  Dec.  Dig.  i  148.*] 

« 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Max  Kobre  against  the  Corn  Exchange  Bank  for  re- 
fusal to  pay  over  the  amount  of  a  deposit  made  by  plaintiff  with 
defendant.  From  an  order  setting  aside  a  verdict  for  plaintiff,  ren- 
dered by  direction  of  the  court,  plaintiff  appeals.  Revened,  and  ver- 
dict reinstated. 

Ar^-ued  January  term.  1913,  before  SEABURY.  LEHMAN,  and 

PAGE,  JJ.  ^ 

*For  otber  case*  se«  Mm*  topic  ft  i  inmBSB  In  D«e.  4k  Am.  Dlgt.  1907  to  daU,  4  R«p'r  IndnM 
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Feltenstein  &  Rosenstein,  of  New  York  City  (Moses  Feltenstein^ 
•of  New  York  City,  of  counsel),  for  appellant. 

Katz  &  Sommerich,  of  New  York  City  (Otto  C.  Sommerich  and  L, 
K.  Schlechter,  both  of  New  York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.    The  plaintitT  carries  on  business  as  a  banker  under 

the  name  of  Max  Kobre's  Bank.    On  March  26th  his  cashier  issued 

•a  check  in  proper  form,  drawn  on  plaintiff's  account  in  the  defendant 

"bank  to  the  order  of  Miller  &  Bonime.  This  check  was  presented 

to  the  defendant  bank  through  the  clearing  house  by  the  Metropolitan 

Bank.    At  that  time  it  bore  indorsements  in  the  name  of  Miller  & 

Bonime,  S.  Bonomowitz,  Syrkin  &  Back,  and  the  Metropolitan  Bank. 

The  check  was  paid  by  the  defendant,  and  the  amount  charged  to 

plaintiff's  account  At  the  trial  the  plaintiff  showed  that  the  firm  of 

l^iller  &  Bonime  was  composed  of  Harris  A.  Miller  and  Abraham 

Bonime,  and  that  they  had  never  indorsed  the  check  themselves,  nor 

authorized  any  other  person  to  indorse  it  for  them. 

**Tbe  relation  existing  between  a  bank  and  a  depositor  being  that  of  debtor 
:and  creditor,  the  bank  can  Justify  a  payment  on  the  depositor's  account  only 
upon  the  actual  direction  of  the  depositor."  Crittfln  OlMBDlcal  NatlOOlU 
Bank,  171  K  Y.  219,  63  N.  E.  969.  67  L.  B.  A.  529. 

If  it  was  necessary  for  Miller  &  Bonime  to  indorse  die  draft  be- 
fore it  could  be  paid  by  the  defendant  for  the  plaintiff's  account,  then 
the  plaintiff  has  made  out  a  complete  cause  of  action,  because  it  is 
-undisputed  that  their  apparent  indorsement  was  not  made  by  them. 
If  they  were  the  actual  payees  of  the  check,  then,  of  course,  their  pre- 
tended signature  could  give  the  subsequent  purchasers  no  right  to 
•enforce  payment  of  the  check.  Section  42,  Negotiable  Instrument 
Law  (Consol.  Laws  1909,  c.  38).  Since  they  were  named  as  payees, 
and  their  signature  was  forged,  the  defendant  has  failed  to  make  pay- 
ment according  to  the  written  direction  of  the  plaintiff,  and  cannot 
charge  this  payment  to  the  plaintiff's  account,  unless  it  proves  either 
that  the  payment  was  made  to  the  payee  actually  intended  to  receive 
payment  though  improperly  described,  or  that  the  conduct  of  the 
drawer  of  the  instrument  has  been  such  as  to  impose  a  liability  upon 
him  beyond  his  intent.  Gallo  v.  Brooklyn  Savings  Bank,  199  N.  Y. 
222,  92  N.  E.  633,  32  L.  R.  A.  (N.  S.)  66. 

For  this  purpose  the  defendant  has  presented  the  following  testi- 
mony: It  shows  that  the  plaintiff's  cashier,  who  signed  the  chedk, 
delivered  it  to  a  Mr.  Vladower.  The  check  was  p^iven  in  discount  of 
a  note  for  $.S00.  This  note  purported  to  be  made  by  the  Metropolitan 
Novelty  Company,  by  Solomon  Bonomowitz,  president,  to  their  own 
order,  and  bore  their  indorsement  in  blank,  and  also  a  blank  indorse- 
ment in  the  name  of  Miller  &  Bonime.  The  latter  indorsement  was 
forged.  Vladower  gave  plaintiff  the  note  when  he  received  the  check. 
The  plaintiff's  cashier  did  not  know  Solomon  Bonomowitz.  Appar- 
-cntly  Vladower  delivered  the  check  to  Bonomowitz,  who  forged  the 
indorsement  of  Miller  &  Bonime,  and  then  discounted  the  check  with 
Syrkin  &  Back.  I  fail  to  see  any  theory  upon  which  these  facts  prove 
any  defense  to  plaintiffs  cause  of  action. 
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The  defendant  urges  that  the  real  question  in  the  case  is  not 
"whether  the  indorsement  on  the  check  of  the  alleged  payee  was  a  for- 
gery, but  rather  was  it  intended  that  Miller  &  Bonime  were  to  re- 
ceive the  proceeds  of  the  check  of  Bonomowitz."  1  can  find  absolutely 
no  evidence  that  the  plaintiff  ever  intended  that  Bonomowitz  should 
receive  the  proceeds  of  the  check.  The  plaintiff  did  not  make  the 
check  payable  to  Bonomowitz,  but  to.  Miller  &  Bonime.  It  is  shown 
that  Miller  &  Bonime  were  an  actual  firm,  and  their  name  inserted 
as  payee  was  not  intended  to  be  a  fictitious  name.  In  this  respect 
the  case  differs  from  the  case  of  Phillips  v.  Mercantile  National  Bank, 
140  N.  Y.  556,  35  N.  E.  982,  23  L.  R.  A.  584,  37  Am.  St.  Rep.  596. 
The  plaintiff  did  not  know  Bonomowitz,  and  did  not  intend  to  make 
a  check  payable  to  him.  He  did  not  intend  to  give  that  chtck  in  dis- 
count of  a  note  of  which  Bonomowitz  was  the  actual  owner ;  but  he 
made  that  check  payalile  to  the  firm  who  appeared  on  the  note  a> 
the  holders  and  last  indorscrs,  and  therefore  the  parties  who  had  the 
right  to  transfer  title  to  him. 

In  this  respect  the  case  differs  from  the  cases  of  Sherman  Com 
Exchange  Bank,  91  App.  Div.  84,  86  N.  Y.  Supp.  341,  and  First 
National  Bank  v.  American  Exchange  Bank,  170  N.  Y.  88,  62  N. 
E.  1089.  In  both  of  these  cases  the  drawer  of  the  check  was  actu- 
ally dealing  with  the  payee  named  in  the  ch.eck  and  described  as  payee, 
though  as  a  matter  of  fact  the  drawer  had  been  deceived  into  believ- 
ing that  it  was  dealing  with  another  person.  The  courts  there  held  that 
the  bank,  having  paid  the  money  to  the  person  actually  designated  as 
payee,  has  carried  out  the  drawer's  directions.  In  this  case,  however, 
the  plaintiff  not  only  thought  that  he  was  dealing  with  Miller  Bonime, 
but  he  directed  payment  to  the  parties  with  whom  he  thought  that 
he  was  dealing,  and  the  bank  has  failed  to  obey  these  directions. 
Bonomowitz  could  not  indorse  the  name  of  Miller  &  Bonime,  unless 
he  was  the  owner  of  the  check.  Seaboard  National  Bank  v.  Bank  of 
America,  193  N.  Y.  26,  85  N.  E.  829,  22  L.  R.  A.  (X.  S.)  m.  Cer- 
tainly the  indorsement  made  by  himself  could  pass  no  title  to  himself, 
and  his  title  must  therefore  be  derived,  if  at  all,  directly  from  the 
plaintiff. 

The  plaintiff,  however,  had  no  dealings  with  any  person  except 

Vladower.  Vlarlower  appeared  clothed  with  apparent  authority  from 
the  firm  of  Miller  &  Bonime  to  discount  a  note.  Plaintiff  discounts 
the  note,  and  gives  in  payment  a  check  made  payable  to  the  apparent 
owners.  The  payee  was  an  existent  firm,  and  there  is  not  a  scintilla 
of  evidence  that  the  plaintiff  ever  intended  to  deal  with  any  other 
person  except  that  firai,  or  ever  delivered  the  check  witfi  intent  to 
pass  title  except  to  the  persons  named.  The  fact  that  Vladower  or 
Bonomowitz  obtained  possession  of  the  check  from  plaintiff  with  in- 
tent to  retain  it  is  inmiaierial,  as  is  also  the  fact  that  Miller  &  Bonime 
were  never  actually  entitled  to  the  proceeds  of  the  discounted  note. 

The  governing  fact  in  this  case  is  that  plaintiff  delivered  to  Vladower 
a  check  which  only  Miller  &  Bonime  were  intended  to  use,  and  which 
only  Miller  &  Bonime  could  use,  and  no  title  to  the  check  passed  either 
to  Vladower  or  Bonomowitz.  In  the  case  of  Seaboard  National  Bank 
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V.  Bank  of  America,  193  N.  Y.  26,  85  N.  E.  829,  22  L.  R.  A.  (N.  S.) 

499,  an  employe  of  a  depositor  known  to  the  bank  presented  to  the 
bank  in,  Pittsburgh  a  forged  check,  purporting  to  be  drawn  by  the 
depositor,  and  requested  the  bank  to  give  him  a  New  York  draft  pay- 
able to  the  order  of  Carroll  Bros.  Carroll  Bros,  were  an  actual  firm, 
with  whom  the  depositor  was  doing  business,  but  to  whom  the  de- 
pOMtor  wa.s  not  indebted.  The  bank  gave  the  employe  the  draft  as 
requested,  and  the  employe  negotiated  the  draft,  forging  Carroll  Bros.* 
signature.  It  was  held  that  the  bank  making  the  check  to  Carroll  Bros, 
could  not  be  charged  with  the  payment.    The  court  there  said: 

"The  secret  iutentluu  of  u  criminal,  coutrai-y  to  bis  express  intention  and 
the  avowed  purpose  for  which  he  obtains  possession  of  a  draft,  does  not  give 
the  criminal  ownership  of  the  draft,  or  a  legal  right  to  change  a  draft  payable 
to  a  real  pnyee  to  one  payable  to  bearer.  There  Is  no  presumption  arising 
from  the  facts  proven  that  the  name  Carroll  Bro^.  was  intended  as  a  fictitious 
or  uoDexisting  payee.  Such  intention,  to  be  effective,  must  necessarily  arise 
from  knowledge  and  exist  as  an  attirmatlve  fact  in  the  mind  of  the  drawer 
of  a  draft  at  the  time  of  it.H  delivery.  There  is  nothing  In  this  ease  to  estop 
the  plaintiff  from  eontroverting  the  genuineness  of  the  indorsement  of  the 
draft  In  controversy  as  in  Coggill  v.  American  Exchange  Bank,  1  N.  T.  11.3, 
40  Am.  Dec.  310,  where  on©  of  the  uiembeis  of  a  partnership,  the  makers  of  a 
draft,  put  into  circulation  with  the  forged  indorsement  of  the  imyee  upon  it, 
or  fiB  fn  PbllllpR  ▼.  MereantlTe  Kattonat  Bank,  140  N.  T.  SS6,  35  K  B.  082. 
2n  R.  .\.  HT  Am.  St.  Uo]k  .'On.  wheif  the  person  who  forged  the  name 
of  the  itayee  was  the  cashier  of  the  defendant,  empowered  to  bind  the  bank 
by  his  checks.** 

So  in  this  case  the  secret  intention  of  Bononiowitz  by  fraud  to 
obtain  possession  of  a  check  for  his  own  benetit,  contrary  to  his  aj)- 
parent  intention  and  avowed  purpose  that  the  check  should  belong; 
to  ^Filler  &  Bonime,  does  not  give  him  any  ownership  inconsistent 
with  the  form  and  tenor  of  the  check,  and  there  is  no  presumption 
that  the  name  Miller  &  Boninie  was  intended  as  a  fictitious  or  non- 
existing  payee.  On  the  contrary,  it  affirmatively  appears  that  the 
name  Miller  &  Bonime  was  intended  to  describe  an  actual  payee, 
and  there  is  nothing  in  the  case  that  estops  the  plaintiff  from  con> 
troverting  the  genuineness  of  the  indorsement. 

The  defendant  claim'^  that  it  was  negligence  on  the  part  of  the 
plaintiff  to  put  in  the  hands  of  V'ladower  a  check  drawn  to  Miller 
&  Bonime  without  investigating  whether  the  indorsement  of  Miller 
&  Bonime  on  the  note  which  the  plaintiff  was  discounting  was  gen- 
uine. Obviously,  of  course,  this  argument  must  be  based  upon  the 
premise  that  the  plaintiff  actually  intended  that  the  check  should 
be  payable  to  Miller  &  Bonime,  and  not  to  any  owner  of  the  note 
or  to  bearer,  and  that  only  Miller  &  Bonime  could  legally  transfer 
title  to  the  check.  This  alleged  negligence,  however,  is  immaterial, 
because  no  act  of  the  defendant  was  induced  by  the  acts,  represen- 
tations, or  admissions  of  the  plaintiff.  See  Seaboard  National  Bank 
v.  Bank  of  America,  supra.  Even  if  the  plaintiff  had  been  actually 
suspicions  of  Vladower's  right  to  receive  a  check  payable  to  Miller 
&  Bonime,  he  could  have  given  Vladower  a  check  payable  to  Miller 
&  Bonime's  order,  confident  in  the  knowledge  that  tlie  diversion  of 
the  check  could  entail  no  loss  upon  him,  for  only  Miller  &  Bonime 
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could  transfer  title  to  it,  unless,  of  course,  the  check  was  delivered 
under  circumstances  clearly  charging  the  plaintiff  with  knowledge 
that  Vladowcr  was  an  impostor. 

In  the  case  of  Gallo  v.  Brooklyn  Savings  Bank,  supra,  a  man  rep- 
resenting himself  as  a  depositor  of  a  savings  bank  presented  a  bank 
book  and  demanded  payment  of  the  deposit.  The  appearance  of 
the  alleged  depositor  was  totally  different  from  the  description  con- 
tained in  the  bank  book,  and  the  bank  was  not  satisfied  with  his 
explanation  of  this  fact.  It  therefore  paid  him  by  check  drawn  to 
the  order  of  the  depositor,  instead  of  in  money.  The  check  was 
thereafter  paid  and  charged  to  the  Savings  Bank.  The  court  there- 
said,  per  CuUen,  C  J.: 

"I  am  not  preimred  to  admit  the  propmition  that  when  a  bank  or  Individual, 
not  being  sntisfled  of  the  rights  or  Identity  of  the  party  claiming  payment 
from  it  or  hliD,  dedlnes  to  pay  the  party  in  moiMy,  but  gives  a  check  to  the- 
order  of  the  known  creditor,  it  or  he  Is  thereby  necessarily  guilty  of  negllgenc*- 
or  fraud.  It  is  the  general  rule  of  law  in  this  country,  and  such  is  the  com- 
mon law,  that  the  drawee  of  a  bill  or  check  or  persons  purchasing  it  'take 
the  paper  relying  solely  on  the  reputed  responsibility  of  their  transferrors, 
and  the  other  parties  to  it,  and  its  apparent  genuineness,  and  they,  tbereforer 
deal  in  It  at  their  i  crii.'  OnwtoM  T.  West  Side  Bank,  100  N.  Y.  00  {2  N.  B. 
881,  53  Am.  Bep.  1521** 

It  follows  that  the  verdict  directed  for  the  plaintiff  was  correct^ 
and  should  be  reinstated. 

Order  reversed,  with  costs,  and  verdict  reinstated,  with  costs- 
All  concur. 


OPPKNHBIMEB      TBBBLA  RBAX/nT  00.  et  al. 
(Saprraie  Goort,  Appdlate  DlvUloii,  First  Department  January  24*  1913.> 

1.  Bills  and  Noras  <f  480*)— Aonom— Panu  Faou  Gauss  of  Aonoif. 

Where,  in  an  action  on  a  note,  the  answer  set  up  as  an  affirmative  de- 
fense an  agreement  of  plaintiff  to  release  defendant  from  liability  ou 
the  note,  tbe  mere  production  of  the  note  on  the  trial  eetabUshed  a  prim* 
facie  case,  leaving  for  tllal  Mllj  the  afSrmative  defense. 

[Ed.  Note.— For  other  cBses^  flee  BiUa  and  ii0t98.  Cent.  Dig.  H  ^BSf- 

1642 ;  Dec  Dig.  f  489.*] 

2.  Action  (§  25*) — Matube — Leoal,  or  Equitable. 

An  action  on  a  immlasory  note  Is  a  common-law  action,  and  tte  Inter* 
position  of  a  defense  Involving  tbe  taking  of  an  aceount  does  not  diang* 

its  character. 

IKd.  Note.— For  other  cases,  see  Action,  Cent  Dig.  if  124-145,  147-140, 
168,  ise-isa;  Dec  Dig.  I  26.*] 

8.  OouBTS  (i  188*) — Crrr  Ooubt — Jubibdiotion — ^Acnoiv  at  Law. 

Under  Code  Civ.  Proc.  §  ^?A7,  sul)d.  4.  permitting  equitable  defenses  in 
common-law  actions,  applicable  to  the  City  Court  of  the  city  of  New 
Toric,  that  court,  having  Jurisdiction  of  an  action  at  law*  Can  entertain 
an  equitable  defense  invoking  the  taking  of  an  acconntf  SKOept  tbat  it 
may  not  grant  affirmative  equitable  relief. 

[Bd.  Note^For- other  eases,  see  Oonrts,  Cent  Dig.  IS  487-468;  Decs. 
Dig.  f  188. ♦] 
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4.  BsFXBSitcs  (I  28*) — CxTT  CouBT— JuBisoicnoir  TO  Obdkb. 

Where  tie  CH^  Conrt  of  Uie  dty  of  New  Tortt  had  Jarlsdldfon  to  tiy 

an  notion  at  law  to  which  an  e<iuitnblo  defense  InvolvinK  the  taking  Of  an 
account  was  Interposed,  it  could,  by  consent,  refer  the  action. 

[Ed.  Note. — For  other  cases,  see  Keference,  Cent  Dig.  1  43;  Dec  Dig. 

Appeal  from  Appellate  Term,  First  Department 

Action  by  Herman  H.  Oppenheimer  agfainst  the  Tret»la  Realty 

Company  and  others.  From  a  determination  of  the  Appellate 
Term  (76  Misc.  Rep.  452,  134  N.  Y.  Supp.  1095)  reversing  a  judg- 
ment of  the  City  Court  of  the  City  of  New  York  for  plaintiff  and 
dismissing  the  complaint,  plaintiff  appeals.  Reversed,  and  judg- 
ment of  the  City  Court  affirmed. 

See,  also.  152  App.  Div.  948,  137  N.  Y.  Supp.  1132. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Abraham  Tulin,  of  New  York  City,  for  appellant. 
Manheim  &  Manheim,  of  New  York  City,  for  respondents. 

SCOTT,  J.  [1]  The  plaintiff  sued  in  the  City  Court  for  the  sum 
of  $2,000,  due  upon  a  promissory  note.  The  answer,  besides  cer* 
tain  obviously  sham  denials,  pleaded  as  a  separate  defense  that  pri- 
or to  the  maturity  of  the  note  an  agreement  had  been  entered  into 
between  plaintiff  and  defendant,  whereby  plaintiff  agreed  to  release 
defendant  from  all  liability  on  account  of  said  note,  and  to  cancel 
and  surrender  the  same.  Although  it  does  not  appear  on  the  face 
of  the  answer,  the  fact  was  afterwards  disclosed  that  what  defend- 
ant really  claimed  was  that  in  the  course  of,  and  as  a  result  of,  cer- 
tain real  estate*  transactions  the  plaintiff  had  received  all  that  was 
due  him  upon  the  note,  and  in  consideration  thereof  had  agreed  to 
cancel  the  indebtedness.  Under  the  pleadings  the  mere  production 
€d  the  note  established  plaintiff's  prima  faae  cause  of  action,  and 
all  that  was  left  to  be  tned  was  the  affirmative  defense.  When  the 
cause  came  on  for  trial,  the  defendants  made  the  following  proposi- 
tion: 

"Counsel  for  the  defendant  has  offered  that  there  be  an  accounting  between 
the  parties  to  this  action  in  the  manm  r  provided  by  law.  and  that  the  amount, 
if  any,  due  to  plaintiff  from  any  of  the  defendants  he  then  ascertained  and 
determined,  and  that  the  collateral  be  properly  applied,  and  that  a  iiroper 
Judgment  be  rendered  under  the  circumstances." 

The  plaintiff  accepted  this  proposition;  whereupon  the  court  ap- 
pointed a  referee,  who  proceeded  to  try  the  issues  tendered  by  the 
separate  defense.  Upon  the  coming  in  of  his  report,  which  was  ad- 
verse to  the  defendants,  a  judgment  was  entered  in  favor  of  plain- 
tiff for  the  amount  claimed.  Upon  appeal  to  the  Appellate  Term 
this  judjT^ment  was  reversed,  but  no  direction  given  for  a  new  trial. 
On  a  motion  to  amend  the  order  of  reversal,  it  was  amended  by 
adding  a  provision  dismissing  the  complaint,  so  that  plaintiff,  hav- 
ing a  perfectly  good  cause  of  action  of  which  the  City  Court  admit- 
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tedly  had  jurisdiction,  and  to  which  there  is  no  valid  defense,  has 
his  comi)Iaint  dismissed  and  finds  himseh'  saddled  with  a  large  bill 
ul  costs,  incurred  because  he  accepted  an  apparently  fair  proposi- 
tion by  the  defendants.  This  is  not  an  appropriate  time  to  criticise 
the  methods  and  motives  of  the  defense.  Our  duty  will  be  done 
if  we  are  able  to  prevent  an  injustice  from  resulting  therefrom. 

[2]  The  Appellate  Term  appear?  to  have  been  of  the  opinion 
that  the  efitect  of  the  stipulation  and  order  of  reference  was  to  con- 
vert the  action  into  one  in  equity  for  an  accounting,  and  therefore 
that  the  City  Court  had  no  jurisdiction  to^proce^  with  it  We 
think  that  this  view  was  erroneous.  The  character  of  the  action  is 
-to  be  determined  by  the  complaint,  and,  so  tested,  it  was  from  the 
bcf^inning  and  remained  throui^hout  a  common-law  action  upon  a 
promissory  note,  of  which  the  City  Court  concededly  had  jurisdic- 
tion, 

[3]  That  the  defense  involved  or  might  involve  the  taking  of  an 
account  did  not  change  the  character  of  the  action,,  nor  oust  the 
.    City  Court  of  jurisdiction  to  determine  the  controversy;  for  the 

interposition  of  an  equitable  defense  does  not  transform  a  legal  ac- 
tion into  an  equitable  one.  New  York  &  Brooklvn  Brewing  Co.  v. 
Angelo,  144  App.  Div.  655,  656,  129  N.  Y.  Supp.'713.  Section  507, 
Code  Civil  Procedure,  made  applicable  to  the  City  Court  by  subdi- 
vision 4  of  section  3347  of  the  Code,  permits  equitable  defenses  to 
be  interposed  in  common-law  actions;  and  it  has  been  held  repeat- 
edly that  the  City  Court  has  jurisdiction  to  entertain  and  dispose  of 
equitable  defenses  interposed  in  common-law  actions,  except  that  it 
may  not  give  aihrmative  judgment  for  a  defendant  upon  a  counter- 
claim which  demands  only  equitable  relief.  , 

[4]  No  doubt  the  order  of  reference  in  the  present  case  was  inaptly 
phrased,  but  it  afTords  no  ground  for  the  contention  that  its  effect  was 
to  transform  the  action  into  an  equitable  one.  As  the  pleadings  stood, 
the  court  could  have  tried  the  issues  raised  by  the  pleadings;  and  what 
it  could  try  itself  it  could,  by  consent,  refer,  and  this  was  all  that  was 
done.  The  attempted  defense  having  failed,  left  the  plaintiff  entitled, 
upon  the  undisputed  facts,  to  a  judgment  upgn  his  1^1  cause  of  action. 

The  determination  of  the  Appellate  Term  must  therefore  be  re- 
versed, and  the  judgment  of  tlie  City  Court  afhrmed,  with  costs  to  the 
plaintiff  appellant  in  all  the  courts.  All  concur. 


PEOPLE  ex  rol.  TTNGER  v.  KF.NXKDY.  Warden  of  Sing  Sing  Prison. 
(Supreme  Court,  Appellate  Divislou.  First  Department    January  17,  1913.) 

1.  GotrsTiTunoNAL  Law  (§  or**)— stati  tks  (5  r..''^*)— Lkci.slauvk  i*o\vkr.s— 
Delegation— R e  raKE  m >  r  m  p  h  ( >  \  i  s  i  o  n  . 

The  referendum  provision  of  Bronx  County  Act  (Laws  1912,  c.  S4>>i  f 
16,  to  the  effect  that  the  act  should  be  Inoperative  and  void  unless  at  the 
general  election  in  November,  191L',  a  majority  of  the  votes  cast  by  tlie 
electors  In  the  county  of  Bronx  as  desljrnated  should  be  In  Its  favor,  is 
anconstltntlonal  as  a  delegation  of  tlio  lojrislative  power  of  tlie  state. 


*For  other  casM  see  same  topic    S  .su.uiiJbB  in  Dec.  li  Am.  Dl#8. 1907  to  date.  &  Rep'r  lodexe* 
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which  by  Const  art  3,  I  1,  is  espreesly  Tested  In  the  Senate  and  the 

Assembly. 

[Ed.  Note^— For  otber  cases,  aee  ConstltQtloiial  Law,  Cent  Dig.  I  U6: 
Dee.  Dis.  I  65;*  Statutes.  Dec  DIff.  {  35^.«] 

2.  Statutes  <|  (VI*) — Partial  Invalidity — Cot  nties. 

The  invalidity  of  section  10  of  the  Bronx  County  Act  (Laws  1012,  c. 
54S),  providing  that  the  act  should  be  Inoperative  unless  at  the  general 
election  in  November,  1912,  a  majority  of  the  votes  cast  !n  the  county,  as 
designated,  should  be  In  Its  favor,  which  provision  was  added  by  the 
Legislature,  and  without  which  It  would  not  have  been  enacted,  affects 
a  substantial  part  of  the  statote^  and  renders  the  whole  act  nnconatitn- 
tional. 

[Ed.  Note.— For  other  cases,  see  Statute^  Cent  Dig.  ||  58-OG,  105; 

Dec  IM^'.  §  CA.*] 

Scott  and  Dowliug,  JJ.,  di»Heutiug. 

Appeal  from  Special  Term,  New  York  County. 

Habeas  corpus  by  the  People  of  the  State  of  New  York,  on  tlit 
relation  of  Joseph  J-  Un^^cr  (alias  McKenna),  aj^ainst  John  S.  Ken- 
nedy, as  Warden  of  Sing  Sing  Prison.  From  an  order  {loS  N.  Y. 
Supp.  581)  dismissing  the  writ  and  remandingf  the  relator  to  custody, 
he  appeals.  Affirmed. 

Argued  before  INGRAHAM.  P.  J.,  and  McLAUGHUN. 
CLARKE.  SCOTT,  and  DOWLING,  JJ. 

Emanuel  Klein,  of  New  York  City,  for  appellant. 

Louis  ( ).  Van  Doren,  of  New  York  City,  for  Association  of  the 
Bar,  Borough  of  the  Bronx. 

Robert  C.  Taylor,  Asst.  Dist  Atty.,  of  New  York  City,  for  re- 
spondent 

INGR.-MIAM,  P.  T.  The  facts  upon  which  it  is  claimed  in  this  prcv- 
ceeding  that  one  Joseph  J.  McKeinia  is  inipro[)erly  restrained  in  a 
State  prison  are  that  said  McKenna  was  charged  with  the  commission 
of  a  crime  in  the  territory  of  the  borough  of  the  Bronx  on  June  6, 
1912;  that  he  was  subsequently  indicted  by  a  grand  jury  of  the  county 
of  New  York,  tried  in  the  Court  of  General  Sessions  of  the  Peace, 
and  by  a  judgn\ent  of  the  said  court  was  convicted  of  the  crime  for 
which  he  was  indicted.  The  relator  claims  that  the  Court  of  General 
Sessions  had  no  jurisdiction  to  indict  or  try  the  said  McKenna  by  rea- 
son of  the  fact  that  the  Legislature  by  chapter  548  of  the  Laws  of 
1912  created  the  said  territory  of  the  borough  of  the  Bronx  into  a 
separate  county  of  the  state,  which  act  became  a  law  on  April  19.  1912. 
The  crime  for  which  the  said  McKenna  was  indicted  and  convicted  was 
murder  in  the  first  degree,  "and  he  is  held  by  the  warden  of  the  stale 
prison  at  Ossining  under  a  warrant  reciting  the  conviction.  If  this 
statute,  chapter  5^  of  the  Laws  of  1912,  is  void  as  in  violation  of  the 
Constitution,  it  is  conceded  that  the  Court  of  General  Sessions  had 
jurisdiction  to  try  the  relator,  and  the  writ  must  be  dismissed. 

The  question  of  the  constitutionality  of  that  act  havini^  been  fully 
argued  before  us,  it  is  important  that  there  should  be  an  early  deter- 
mination of  that  question.   The  prisoner  was  indicted  by  a  grand 

•For  other  cas««  see  same  topic  a  |  :(UMBBa  la  O«o.  A  Am.  Digs- 1907  to  date,  &  Rep'r  Iude.\9S 


Digitized  by  Google 


898 


180  MBW  TOBK  SUPPLmONT 


(Sup.  Ct. 


jury  in  the  county  of  New  York.    Section  6  of  article  1  of  the  Con- 
stitution provides  that  no  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime,  except  in  cases  of  impeachment,  and  iir 
cases  of  militia  when  in  actual  service,  unless  on  presentment  or  in- 
dictment of  a  grand  jury.   Section  252  of  the  Code  of  Criminal  Pro- 
cedure provides  that  the  grand  jury  has  power,  and  it  is  their  duty,  to 
inquire  into  all  crimes  committed  or  triable  in  the  county,  and  to  pre^ 
sent  them  to  the  court.   There  is  no  provision  of  law,  with  which  I 
am  acquainted,  which  authorizes  the  grand  jury  to  inquire  into  or 
present  an  indictment  against  a  prisoner  who  has  committed  a  crime 
in  another  county  than  that  in  which  the  grand  jury  is  impaneled. 
In  Mack  v.  People,  etc.,  82  N.  Y.  235.  it  was  held  that  though  at  com- 
mon law  a  grand  jury  could  not  regularly  inquire  of  a  fact  done  out 
of  that  county  for  which  they  were  sworn,  and  that  as  a  rule  an  indict- 
ment could  be  preferred  and  tried  only  in  the  county  where  the  of- 
fense was  committed,  there  were  exceptions  to  that  rule  of  instances 
in  which  the  Legislature  had  directed  otherwise.    The  section  of  the 
Constitution  to  which  attention  has  been  called  must  be  held  to  have 
recognized  that  legislative  power,  and  that  it  must- be  taken  to  have 
meant  the  action  of  a  grand  jury  taken  as  authorized  by  law.  It  was 
also  held  that  the  offense  was  against  the  peace  of  the  people  of  the 
state  of  New  York,  and  the  people,  by  a  law  passed  before  the  com- 
mission of  the  offense,  may  lawfully  direct  that  the  offender  be  tried 
in  another  countv  than  that  in  wliich  the  offense  occurred. 

There  is  no  provision,  however,  in  this  law  now  under  considera- 
tion, which  authorizes  the  grand  jury  of  the  county  of  New  York 
to  inquire  into  a  crime  committed  in  what  was  to  M  by  the  act  the 
county  of  the  Bronx.   Section  8  of  the  act  provides  that: 

"Thoro  shftll  lie  n  commissioner  of  Jurors  for  the  county  of  the  Bronx  who 
shall  be  appointed  us  provided  by  oluipter  four  hundred  and  forty-one  of 
the  Laws  of  elRhteen  hundred  and  ninety-nine,  except  tbat  within  thirty 
days  after  the  time  of  tnkinjr  effect  of  this  act,  the  Governor  shall  appoint 
a  commissioner  of  jurors  for  the  county  of  Bronx,  who  shall  hold  such  office 
until  the  first  day  of  January,  nineteen  hundred  and  fourteen,  and  until  the- 
appointment  of  his  successor,  and  such  commissioner  of  jurors  within  said 
county  of  Bronx  shall  exercise  all  the  powers  and  possess  all  the  authority 
as  to  the  returning  and  summoning:  of  grand  and  trial  Jurors  for  the  said 
county  of  Bronx  as  now  provided  by  said  chapter  four  hundred  and  forty- 
one  of  the  Laws  of  eighteen  hundred  and  ninety-niue,  and  all  acts  amendatory 
thereof  and  sapplemental  thereto.** 

Provision  is  therefore  made  for  a  commissioner  of  jurors  £or  the 
county  of  Bronx  before  January  1, 1914,  and  he  is  authorized  to  return 

and  summon  a  grand  jury  for  that  county.  The  act,  therefore,  con- 
templates the  returning  and  summoning"  of  both  grand  and  trial  ju- 
rors in  the  county  of  Bronx  bcf(»rc  January  1,  1914.  Certainly,  if 
such  a  grand  jury  had  been  constituted  as  the  act  contemplates,  that 
grand  jury  would  have  had  the  sole  authority  to  inquire  into  and  pre- 
sent indictments  for  crimes  committed  in  the  county  of  Bronx.  There 
is  nothing  in  the  law  to  justify  the  conclusion  that  it  was  intended  to 
confer  on  a  grand  jury  of  the  county  of  New  York  power  to  inquire 
into  and  present  indictments  for  crimes  committed  in  the  county  of 
Bronx. 
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Section  9  of  the  act  provides  that: 

"The  several  courts  within  the  county  of  New  York  and  within  the  First 
judicial  district  of  tlie  Supreme  Court  of  the  state  of  New  York  shall  ba?e 
and  retain  jurisdiction  of  all  actions,  proceedings  and  matters  that  shall  have 
becu  Hf/htfully  coiuuieuced  in  said  courts  prior  to  the  said  first  day  of  Janu- 
ary, nineteen  hundred  and  fourteen,  and  the  several  courts  of  the  county  of 
Brom  having  criminal  jurttMlletloii  on  and  after  the  first  day  of  January, 
nineteen  hundred  and  fourteen,  shall  have  the  same  jurisdiction  of  crimes, 
offenses  and  misdemeanors  that  shall  have  been  committed  in  the  said  terri- 
tory that  the  courts  of  the  county  of  New  York  having  criminal  jurisdiction 
now  have  In  the  county  of  New  York,  provided  proceedings  shall  not  have 
been  already  rightfully  commenced  in  any  of  the  courts  of  the  county  of 
ICew  York  for  the  prosecution  of  said  crlmee,  offenses  and  misdemeanors.  In 
which  case,  the  said  courts  within  the  county  of  New  York  shall  have  and 
retain  Jurisdiction  of  the  same  for  the  full,  complete  and  fUial  disposition 
thereof,  and  until  the  said  first  day  of  January,  nineteen  hundred  and  four- 
teen,  the  said  courts  of  the  county  of  New  York,  and  in  the  said  First  Judi- 
cial district,  shall  retain  and  exercise  in  all  civil  and  criminal  proceedings 
the  same  jurisdiction  they  now  have." 

The  jurisdiction  of  a  court  of  criminal  jurisdiction  to  try  a  pris- 
oner for  a  felony  must  depend  upon  an  indictment  bein^^  presented  by 
a  grand  jury  authorized  to  inquire  into  and  present  an  indictment  for 
the  crime  charged,  and  undoubtedly  under  this  statute  as  it  stands,  if 
valid,  a  crime  having  been  committed  in  the  Bronx  before  the  county 
of  Bronx  was  created,  and  a  grand  jury  of  New  York  county  having 
indicted  the  person  guilty  of  the  crime,  the  courts  of  New  York 
county  could  try  the  accused  and  render  judgment  against  him.  But 
in  none  of  the  provisions  of  the  statute  is  the  grand  jury  of  the  county 
of  New  York  authorized  to  present  an  indictment  against  a  person 
accused  of  committing  a  crime  within  the  borough  of  the  Bronx  after 
that  county  is  duly  created. 

If  the  commissioner  of  jurors  had  been  appointed,  as  was  contem- 
plated by  the  act,  within  30  days  after  its  passage,  and  had  returned 
and  summoned  a  grand  jury  for  the  county  of  Bronx,  I  do  not  think 
the  grand  jury  of  the  county  of  New  York  would  have  had  jurisdiction 
to  inquire  into  and  present  an  indictment  for  a  crime  committed  in 
the  borough  of  the  Bronx  after  the  act  took  efTect.  As  a  fact  the  Gov- 
ernor had  not  appointed  a  commissioner  of  jurors  within  30  days 
after  the  passage  of  the  act,  but  no  action  or  nonaction  of  the  Gov- 
ernor or  of  a  commissioner  of  jurors  appointed  by  him  could  confer 
jurisdiction  on  a  grand  jury  of  New  York  county  to  indict  a  person  for 
a  crime  comniittcd  in  the  borough  of  the  Bronx  after  that  county  was 
duly  created  and  existing  as  a  separate  and  independent  county  of  the 
state.  As  I  view  it,  therefore,  the  question  directly  presented  on  this 
application  involves  a  determination  of  the  question  as  to  whether  this 
act,  creating  a  county  of  Bronx,  violates  any  provision  of  the  Con- 
stitution. 

The  division  of  this  state  into  counties  has  existed  since  the  state 
was  organized,  and  is  recognized  by  several  provisions  of  the  Consti- 
tution. Thus,  section  10  of  article  8  recognizes  a  county  as  one  of 
the  political  subdivisions  of  the  state,  and  provides  for  the  amount  of 
indebtedness  which  a  county  is  authorized  to  incur.  Section  1  of  ar- 
ticle 10  provides  for  the  election  of  sheriffs,  clerks  of  cotmties,  district 


Digitized  by  Google 


900 


139  NEW  YORK  SUPPI.KMGNT 


(Sup.  Ct. 


attorneys,  and  registers,  and  provides  that  these  officers  shall  be 
chncen  by  the  electors  of  the  respective  counties.  Section  2  of  the 
article  prtn  ides  that  all  county  ofticers  whose  election  or  appointment 
is  not  provided  for  by  the  Constitution  shall  be  elected  by  the  electors 
of  the  respective  counties,  or  appointed  by  the  board  of  supervisors, 
or  other  county  officers,  as  the  Legislature  shall  direct  Section  18  of 
article  3  provides  that  the  Legislature  shall  not  pass  a  private  or  local 
bill  locating  or  changing  county  seats,  and  provides  for  the  election 
of  members  of  boards  of  supervisors.  Section  27  of  the  article  pro- 
vides that : 

'The  LegtslattUW  shall,  by  general  laws,  confer  upon  liie  boards  of  sttper* 

vigors  of  the  SCVaml  counlit's  of  tlie  stato  such  fnrtlier  powers  of  Icxvil  legls- 
latiuo  and  admintetratiou  as  the  Legislature  may,  from  time  to  time,  deem 
expedient** 

The  Constitution,  therefore,  recognizes  a  county  as  a  political  sub- 
division of  the  state,  organized  for  the  purpose  of  local  self-govern- 
ment. The  local  legislative  body,  with  the  other  county  officers  whose 
election  or  appointment  are  provided  for  by  the  Constitution,  consti- 
tutes the  officials  by  whom  the  offices  of  the  county  are  to  be  con- 
ducted. There  can  be  no  (loul)t  of  the  power  of  the  Legislature  to 
change  county  lines  and  create  new  counties ;  but.  when  a  county  once 
becomes  established  by  law,  these  various  provisions  of  the  Consti- 
tution become  applicable,  and  the  county  officers  could  be  dected  or 
appointed  only  as  provided  for  by  the  Constitution.  Now,  the  act  of 
the  Legislature  under  consideration  was  passed  to  create  a  new  county, 
which,  when  created,  should  become  one  of  the  counties  of  the  state : 
and  to  it  applied  the  various  provisions  of  the  Constitution  which  regu- 
lated the  election  or  appointment  of  county  officers,  and  it  would  sccai 
to  be  clear  that  the  Legislature  could  not,  by  creating  a  new  county, 
provide  that  any  officers  should  pcrfonii  the  duties  of  the  various 
county  officers,  unless  they  were  elected  as  provided  for  by  the  Con- 
stitution. 

Bearing  in  mind  these  several  provisions  of  the  Constitution,  the 
question  as  to  the  time  when  the  new  county  existed  becomes  ma- 
terial. Section  1  of  the  act  provides  that: 

"All  that  territory  now  comprised  within  the  borongb  of  Bronx  iu  the  city 
of  New  York  •  *  •  is  liereh.v  set  oflf  from  the  county  of  Now  York  and 
is  erected  Into  the  county  of  Bronx  as  a  separate  and  distinct  comity  of  the 
.state  of  New  York  from  and  after  the  date  of  taking  eflfect  of  this  act.  ex- 
<opt.  however,  that  until  constitutional  and  legal  clianpe.  the  said  territory 
hereby  erected  as  the  county  of  Bronx  shall  continue  to  he,  for  the  purp«>e 
ot  electing  menil>ers  of  assembly,  a  part  of  the  thirtieth  and  all  of  the  tltlrty- 
second,  thirty-tliird,  thirty-fourth  and  thirty-fifth  A.ssembly  districts  of  the 
county  of  New  Torlc.  as  now  constituted  by  law,  and  shall  continue  to  he,  for 
the  purpose  of  electing  senators,  a  part  of  the  twenty-first  and  all  of  the 
twenty -KecoDd  Senate  district  in  tiie  couoty  of  New  York  as  now  constltated 
by  law." 

And  section  17  provides: 

"Tliis  net  .vliall  take  efTect  iininodiately.'* 

Thus  the  act  took  effect  at  the  date  of  its  passage,  and  all  the  other 
provisions  of  the  act  show,  I  think,  that  such  was  the  intention  of  tlu: 
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Legislature.  Thus,  in  section  1,  provision  is  then  made  for  the  elec- 
tion of  justices  of  the  Supreme  Court  and  a  representative  to  Con- 
gress, and  then  it  is  provided  that : 

'•Freeholders,  citizens  iiud  iubabitauts  o£  said  county  of  Broux  for  all  pur- 
poses excejit  as  aforesaid  shall  have  and  enjoy  all  and  every  the  rights,  pow- 
ers and  privileges  as  freeholders.  ( itizens  and  inhabitants  of  any  of  tbe  couu* 
ties  of  this  state  are  by  law  entitled  to  have  and  enjoy,  but  they  shall  be 
snl>je(;t  to  he  asj»essed  and  taxed  for  dty,  eonnty  and  state  purposea  In  tbe 
manner  provided  by  the  laws  of  the  state  of  New  York,  and  hy  the  provi- 
hIods  of  chapter  three  buudred  aud  seventy-eight  of  the  Laws  of  eighteen 
hundred  and  nlnetr«ereii  and  of  all  acts  amendatory  tbetwt  and  supple* 
mental  thereto.** 

Section  2  of  the  act  provides  that  the  canvass  of  votes  for  officers 
to  be  elected^ 

"shall  be  made  by  the  hoard  of  county  canvassers  of  the  county  of  Bronx 
in  the  same  manner  and  with  lilic  effect  as  statements  of  election  are  made 
hy  boards  of  county  canvassers  of  other  counties  in  the  city  of  New  York." 

Section  3  provides  for  a  County  Court  and  Surrogate's  Court  in 
the  county  of  Bronx,  for  the  election  at  iho  general  election  in  1913  of 
a  county  judge,  a  surrogate,  a  district  attorney,  a  sheriff,  a  county  clerk, 
and  a  register  of  deeds,  who  are  to  perform  all  the  duties  as  required 
by  the  Constitution  and  laws  of  this  state.  Provision  is  then  made 
for  deputies  and  assistants  to  those  officers.  Section  4  provides  for  the 
salary  of  the  county  judge,  surrogate,  and  district  attorney,  and  that 
such  salaries  or  other  compensation  and  all  other  county  charges  and 
expenses  of  the  county  of  Bronx  shall  be  audited  and  paid  by  the 
department  of  finance  in  the  manner  provided  for  the  audit  and  pay- 
ment of  the  salaries  of  all  county  officers  and  the  charges  and  expenses 
of  the  counties  now  included  within  the  city  of  New  York.  Section 
5  provides  that: 

"All  the  county  officers  for  the  comity  of  Bronx  hereby  erected  and  which 
.'ire  authorized  hy  tliis  act  shall  be  elected  at  the  general  election  of  this  state 
in  the  year  nineteen  hundred  and  thirteen." 

And  it  is  then  provided: 

"In  the  meantime.  In  order  that  no  existing  rights  may  be  prejudiced,  and 
to  prevent  an  iiiterre^rnnni.  the  county  officers  of  New  Yorl\  county  shall  con- 
tinue to  have  their  present  Jurii$dietiou,  i>owers  aud  duties  in  the  territory 
within  the  county  of  Bronx  until  the  first  day  of  January,  nineteen  hundred 
and  fourteen,  except  as  herein  otherwise  provided.** 

Section  6  of  tiie  act  provides  for  tiic  holding  of  the  County  Court, 
the  Surrogate's  Court,  and  the  sittings  and  terms  of  the  Supreme 
Court  held  in  and  for  the  county  of  Bronx.  Provision  is  made  for  a 
courthouse  to  be  erected  in  said  county,  and  until  then  the  said  courts 
shall  be  held  at  such  place  and  places  in  said  county  as  should  be  des- 
ignated and  fixed  by  the  coinniissioners  of  the  sinking  fund  of  the 
city  of  New  York,  and  it  is  further  provided  that: 

"Within  thirty  days  after  the  time  of  tal<lng  efTect  of  this  act.  the  justices 
of  the  Appellate  LMvision  In  the  First  1  lei  artUHMit  shall  tix  the  tiiues  and 
places  for  holding  Special  and  Trial  Terms  of  the  Supreme  Court  in  the 
county  of  Bronx,  as  provided  by  the  Judiciary  Low.** 
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Section  8  provides  that: 

**There  shall  lie  a  conimlssloner  of  jurors  for  the  connty  of  Bronx  who 
shall  be  appointed  as  provided  by  chapter  four  hundred  and  forty-one  of  the 
Laws  of  eighteen  hundred  and  ninety-nine,  except  that  within  thirty  days 
after  the  time  of  taking  effect  of  this  act  the  Governor  shall  apitoint  a  com- 
missioner of  jurors  for  the  county  of  Bronx,  who  shall  hold  such  odlce  until 
the  first  day  of  lanoary,  nineteen  hundred  and  fourteen,  and  until  the  ap- 
pointment of  lilB  euccessor.*' 

Section  9  provides  that: 

"From  and  after  the  time  of  the  taking  effect  of  this  act,  the  Suprema 
Court,  and  on  and  after  tln'  first  day  of  January,  nineteen  hundred  and  four- 
teen, the  County  Courts  shall  have  jurisdiction  over  all  crimes  and  misde- 
meanors committed  within  the  territory  of  the  oounty  of  Bronx,  except  as 
herein  otlierwise  provided." 

The  section  then  {provides  for  Courts  of  Special  Sessions  and  Mag- 
istrates* Courts;  that  the  several  courts  within  the  county  of  New 
York  and  within  the  First  judicial  district  of  the  Supreme  Court  of 
the  state  of  New  York  shall  have  and  retain  jurisdiction  of  all  ac- 
tions, proceedings,  and  matters  that  shall  have  been  rightfully  com- 
menced in  said  courts  prior  to  the  1st  day  of  January,  1914,  and  the 
several  courts  of  the  county  of  Bronx  having  criminal  jurisdiction  on 
and  after  the  1st  day  of  January,  1914,  shall  have  the  same  jurisdic- 
tion of  crimes,  offenses,  and  misdemeanors  that  shall  have  been  com- 
mitted in  the  said  territory  that  the  courts  of  the  county  of  New  York 
having  criminal  jurisdiction  now  have  in  the  county  of  New  \''ork. 
Section  10  of  the  act  provides  that: 

"The  prteoners  of  the  said  county  of  the  Bronx  and  persons  lawfUly  de- 
tained on  any  process  therein  shall  be  confined  in  the  jail  or  prison  or  other 
place  of  detention  of  the  county  of  New  York,  in  which  such  prisoners  and 
persons  of  the  county  of  New  York  arrested,  held  or  detained  are  now  con- 
flncd  or  detained  as  provided  by  law,  until  the  jail  or  other  place  of  deten- 
tion to  be  hereafter  erected  by  the  county  of  Bronx  shall  be  furnished  in 
such  manner  as  in  the  opinion  of  the  tfieriff  of  the  said  county  of  Bronx 
will  confine  tlie  prisoners  or  other  persons  lawfully  detained  in  the  same, 
when  it  shall  be  lawful  for  the  said  sheriff  to  remove  and  commit  them  to 
the  jail  or  other  place  of  detention  of  the  said  eounty  of  Bronx.** 

Also  that : 

**The  reasonable  charfpes  and  expensee  of  the  connty  of  New  York  for  the 

custody,  maintenance  and  detention  of  all  said  prisoners  or  other  persons 
detained  as  aforesaid  as  may  be  thus  committed  to  the  keeper  of  said  jail 
or  other  place  of  detention  of  the  said  county  of  New  York,  shall  be  ascer- 
tained and  audited  by  the  comptroller  of  the  dty  of  New  York  and  the  same 
shali  be  levied  and  collected  against  the  county  of  Bronx  in  the  same  man- 
ner that  other  connty  charges  are  lerled  and  collected  against  aald  eounty, 
and  the  amount  thereof  shall  he  paid  Into  the  treasury  of  the  dty  Of  New 
I'ork  and  credited  by  the  comptroller  to  the  county  of  Bronx.** 

Section  12  of  the  act  provides  that: 

"The  connty  of  Bronx  erected  by  this  act  shall  possess  all  the  rights  and 
be  subject  to  all  the  obligations  of  the  counties  now  included  within  the  city 
of  New  Yoilc,  except  aa  in  thla  act  speetfleaUy  provided.** 

Section  13  provides  for  the  raising  by  taxation  of  the  amount  re- 
quired for  the  salary  of  county  officers,  and  all  other  county  expenses 
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•and  diarges  of  tiie  county  of  Bronx,  and  that  the  same  shall  be  levied 
•Jtnd  collected  upon  the  taxable  property  within  said  county  in  the 
cnanner  provided  for  by  the  city  of  New  York;  and  section  15  pro- 
vides that  the  county  judge  of  the  county  of  Bronx  shall  forthwith 
adopt  and  procure  a  seal  for  the  said  county  of  Bronx.  Section  16 
provides  for  the  submission  of  the  question  as  to  whether  the  territory 
within  the  borotigh  of  the  Bronx  shall  be  erected  into  the  county  of 
Bronx  at  the  general  election  in  1912,  which  will  be  referred  to  here- 
after. 

This  analysis  of  the  statute  seems  to  me  to  conclusively  establish 
that  by  it  the  county  of  the  Bronx  was  created  as  of  the  date  of  the 
passage  of  the  act,  April  19,  1912.  The  first  section  of  the  act  declares 
that  all  the  territory  now  comprised  within  the  borough  of  the  Bronx — 

*^  hereby  set  off  from  tbe  ootinty  of  Netr  York  and  Is  ereoted  Into  tlie  eoonty 
-of  Bronx  tm  a  separate  and  distinct  county  of  the  state  Of  Nsw  Totk  from 
«nd  after  the  date  of  taking  eftect  of  this  act" 

No  language  could  be  clearer  or  more  emphatic.  To  construe 
this  provision  as  postponing  the  creation  of  the  county  until  a  fu- 
ture time  would,  it  seems  to  me,  be  a  direct  violation  of  its  express 
language.  All  the  subsequent  provisions  of  the  act  contemplate  the 
^existence  of  a  new  county  from  the  date  of  the  passage  of  the  act, 
•and  provide  for  what  the  Legislature  understood  would  otherwise 
l»e  called  an  "interregnum/'  viz.,  the  period  between  the  time  of 
the  coming  into  existence  of  the  county  and  the  time  when  the 
proper  county  officers  should  be  elected.  If  the  county  was  not 
created  until  the  1st  day  of  January,  1914,  when  the  county  officers 
would  be  ready  to  assume  their  duties,  the  provisions  to  which  at- 
tention has  been  called  would  have  been  imnecessary ;  for,  until 
xhat  time,  the  territory  included  within  the  boundaries  of  the  new 
county  would  have  remained  a  part  of  the  county  of  New  York. 
Wliat  was  intended  to  be  accomplished  by  the  act  was  to  create  a 
county,  and  then  provide  that  the  duties  which  by  law  were  devolv- 
'ed  upon  the  county  officers  should,  until  the  county  officers  were 
elected,  be  performed  by  the  officers  of  an  adjoining  county,  viz., 
the  county  <^  New  York. 

The  operative  part  of  the  act  was  to  take  effect  immediately,  viz., 
April  19,  1912,  On  that  day  the  act  became  a  law  of  the  state  of 
New  York,  and,  as  I  view  it,  it  became  operative  in  all  its  parts. 
The  act  commanded  that  certain  acts  should  be  performed  in  the 
luture,  and  fixed  the  time  within  which  those  acts  should  be  per- 
formed, in  some  instances  by  the  designation  of  terms  of  the  Su- 
preme Court  by  the  justices  of  the  Appellate  Division  in  this  De- 
partment, and  by  the  appointment  by  the  Governor  of  a  commis- 
sioner of  jurors  of  the  county  after  the  taking  effect  of  the  act.  It 
was  contemplated,  it  seems  to  me,  that  these  duties  should  be  per- 
formed within  30  days  from  April  19,  1912.  The  time  for  the  per- 
formance of  these  acts  required  to  be  done,  viz.,  the  election  of 
•county  officers,  was  fixed  to  occur  after  the  general  election  to  be 
held  la  191J.  The  mandatory  provisions  of  the  whole  act,  includ- 
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ing  the  direction  ias  to  the  performance  of  these  duties  before  Indi- 
cated, came  into  force  when  the  act  took  effect.   There  is  not  one 

word,  that  I  can  see,  in  this  statute,  from  beginning  to  end,  that 
[)i-stpones  the  time  when  the  act  itself  should  become  a  law  after 
the  date  of  its  passage,  and  therefore  the  act  itself  became  a  law 
on  that  date,  and  all  of  its  provisions  then  came  into  full  force  And 
effect. 

If  that  be  true,  no  provision  beings  made  for  the  election  of  coun- 
ty officers  until  the  general  election  of  1913  and  their  installation 
in  uftice  on  the  1st  day  of  January,  1914,  a  county  was  created  with- 
out officials  to  perform  the  county  functions  until  January  1,  1914. 
It  seems  to  me  quite  clear  that  after  that  time  there  could  be  no 
tax  levied  upon  the  property  located  in  the  county  of  Bronx  to  pay 
the  county  officials  of  the  county  of  New  York;  the  county  of 
Bronx  beini^  no  longer  a  part  of  the  county  of  New  York.  The  ma- 
chinery for  the  government  of  counties,  so  far  as  the  territory  with- 
in the  new  county  was  concerned,  was  changed,  so  that  the  officials 
of  the  county  of  New  York  would  no  long^er  have  jurisdiction  to 
perform  their  duties  within  the  county  of  Bronx,  except  so  far  a^ 
they  were  authorized  to  perform  such  duties  by  the  provisions  of 
the  statute;  but  the  Constitution  ex])re-isly  provides,  in  the  section 
to  which  attention  has  been  called,  that  these  county  officers — 
those  officers  who  have  jurisdiction  to  perform  the  governmental 
parts  of  the  counties — should  be  elected  by  the  election  of  the  coun- 
ties, and  it  seems  to  me  that  any  attempt  of  the  Legislature  to  pro- 
vide that  the  duties  of  the  county  officers  should  be  performed  by 
ofiicers  f»thcr  than  tho'-c  elected  or  api)ointed  as  provided  for  by 
the  Constitution  was  void.  The  act,  as  I  read  it,  attempted  to  cre- 
ate a  new  county  on  April  19,  1912.  The  act  provides  that  the — 

'freeholders,  citizens  and  Inhabttants  of  said  county  of  Bronx  for  all  pur- 

l>ost's  ♦>vf  <'i>t  n«;  nforosaid  shnll  have  ntul  enjoy  nil  aiul  every  the  rights,  i>ow- 
ers  and  luivilegeH  us  freeholders,  citizens  and  inhabitants  of  any  of  the  couu- 
Ues  of  thU  «tate." 

They  were  to  be  assessed  for  city,  county,  and  state  purposes. 
They  certainly  could  not  be  taxed  for  county  purposes  of  counties 
other  than  the  county  of  Bronx,  and  that  county  was  created  and 
those  rights  confirmed  from  and  after  the  date  of  the  taking  effect 
of  the  act,  and  this  act  took  effect  on  its  passatje.  I  cannot  escape 
the  conclusion  that  the  creation  of  such  a  county,  with  the  power 
to  authorize  the  performance  of  duties  of  the  county  by  other  per- 
sons than  those  elected  by  the  electors  of  the  county,  was  a  viola- 
tion of  the  provisions  of  the  Constitution  which  renders  the  whole 
act  inoperative  and  void. 

[1]  We  now  come  to  the  effect  of  section  16  o£  the  act.  That 
section  provides  that: 

"At  the  eeneral  elecHon  in  November,  nineteen  Inindred  and  twelve,  there 
sliall  be  svibniltted  to  the  voters  of  the  borouph  of  the  Bronx  the  question: 
'Shall  the  territory  within  tiie  borough  of  the  Bronx  l)e  erected  into  the 
county  of  Bronx?'  If  It  shnll  apiwar  that  a  majority  of  the  votes  cast  oo 
said  que  stion  at  snld  general  election  were  against  the  erection  of  said  county 
of  bi'oax,  then  this  act  shall  he  inoperative  and  void." 
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By  thi5^  section  the  Legislature  has  for  the  first  time  in  the  his- 
tory of  this  state,  and,  so  far  as  I  know,  in  any  state,  submitted  a 
question  to  the  people  of  a  portion  of  the  state,  whether  or  not  an 
act  duly  passed  and  which  has  become  a  law  should  become  "in- 
operative and  void,"  or,  in  other  words,  whether  such  act  should 
or  should  not  be  repealed,  was  to  be  determined,  not  by  the  Legis- 
lature, but  by  the  people  of  a  limited  territory  specified.  The  ques- 
tion that  was  to  be  submitted  was  not  whether  an  act  which  was 
to  be  in  force  over  all  the  state  should  or  should  not  apply  to,  a 
particular  locality,  or  whether  the  provisions  of  the  law  which,  al- 
though in  form  general,  should  be  the  law  in  a  certain  political 
subdivision  of  the  state  where  the  electors  determined  that  it 
should  not  there  be  in  force:  but  here  these  electors  of  the  bor- 
ough of  the  Bronx,  a  borough  of  the  city  of  New  York  and  a  part 
of  the  county  of  New  York,  were  asked  to  vote  upon  a  question  9S 
to  whether  that  borough  should  be  constituted  a  county,  and,  if 
they  voted  in  the  negative,  then  the  statute  which  had  become  a 
law  on  April  19,  1912,  was  to  become  inoperative  and  void. 

The  question  is:  W  as  this  within  the  power  of  the  Legislature? 
As  1  think,  I  have  shown  the  act  went  into  effect  on  April  19,  1912, 
and  it  then  became  a  law  of  the  state,  unless  it  violated  some  pro- 
vision of  the  Constitution.  Its  object  was  to  create  a  new  county 
of  the  state,  and  that  object  was  accomplished  by  the  passage  of 
the  act.  The  passnp^e  of  the  act  was  a  distinct  exercise  by  the  Leg- 
islature of  the  power  vested  by  tiie  Constitution  in  the  Senate  and 
Assembly  of  the  state  of  New  York,  and  yet  by  virtue  of  this  pro- 
vision the  electors  of  the  borough  of  the  Bronx  were  authorized  by 
a  vote  cast  at  the  following  general  election  to  repeal  that  act. 
There  is  nothing  that  postponed  the  taking  effect  of  the  act  until 
after  this  vote  of  the  people.  Certainly  some  parts  of  the  act  were 
eflfective,  because  the  act  of  taking  a  vote  on  the  question  was  of 
itself  the  exercise  of  an  act  of  the  Legislature,  There  was  no  ques- 
tion submitted  to  the  existing  county  of  New  York  as  to  whether 
this  act  should  be  effective,  or  applied  to  the  borough  of  the  Bronx; 
but  the  bald  power  was  given  to  the  electors  of  the  borough  of  the 
Bronx  to  repeal  an  act  duly  enacted  by  the  Legislature,  and  this 
certainly  seems  to  me  to  have  been  as  much  an  act  of  the  Legisla- 
ture as  was  the  original  enactment  of  the  act  by  the  Legislature 
with  the  approval  of  the  Governor. 

Now.  the  Constitution  (section  1.  art.  3)  in  the  broadest  terms  vests 
the  legislative  power  of  the  state  in  the  v^cnate  and  Assembly.  The 
people,  by  adoi)ting  this  Constitution,  renounced  for  themselves  the 
exercise  of  legislative  power  and  vested  it  in  their  representatives. 
When  the  state  of  New  York  became  a  free  and  independent  state, 
the  legislative,  as  well  as  the  executive  and  judicial,  powers  were  as- 
sumed by  and  were  vested  in  the  peoi)]e.  To  itisure  a  proper  exercise 
of  the  powers  appertaining  lo  these  divi>iuns  of  government,  the  people 
themselves  have  vested  the  legislative  power  in  the  Legislature,  the  ex- 
ecutive power  in  the  Governor,  and  the  judicial  power  in  the  courts, 
as  by  themselves  established.  That  the  whole  people  of  the  state  could 
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assume  fhis  power  may  be  unquestioned;  but,  baving  conferred  tbat 

power  upon  their  representatives  in  the  L^islature,  it  seam  to  me 

dear  that  the  Legislature  has  no  right  to  vest  this  power  in  a  small 
body  of  voters,  any  more  that  it  would  in  individuals  or  corporations. 
If  the  L^islature  has  tl:e  power  to  determine  whether  or  not  a  valid 
law  sball  thereafter  become  '^inoperative  and  void"  by  a  vole  of  tiie 
borough  of  the  Bronx,  I  see  no  reason  why  it  could  not  make  the  whole 
provision  dependent  upon  the  vote  of  any  other  city  or  town  in  the 
state,  or  of  the  directors  of  a  corporation  or  voluntary  association.  If 
the  power  exists,  the  method  of  its  exercise  is  in  the  discretion  of  the 
I.,^islature. 

Section  16  of  article  3  of  the  Constitution  provides  that  no  bill  shall 
be  passed  or  become  a  law,  except  by  the  assent  of  a  majority  of  the 

members  of  each  branch  of  the  Legislature;  and  section  9  of  article 
4  provides  that  before  a  bill  which  has  passed  the  Legislature  shall 
become  a  law  it  must  be  presented  to  the  Governor  for  his  approval, 
but,  if  he  refuses  to  approve  it,  it  shall  become  a  law  notwitiistanding 
the  objection  of  the  Governor  by  a  vote  of  two-thirds  of  the  members 
elected  to  each  of  the  branches  of  the  Legislature.  The  question  of 
the  power  of  the  Lej^islature  to  refer  to  the  electors  the  question  as  to 
whether  a  bill  passed  by  the  Legislature  should  or  should  not  be  a 
law  was  first  raised  in  this  state  in  the  case  of  Barto  v.  Himrod,  8  N. 
Y.  483,  59  Am.  Dec.  506.  That  act  was  to  establish  free  schools 
throughout  the  state,  and  provided  that  the  electors  of  the  whole  state 
should  say  whether  the  act  should  or  should  not  become  a  law;  and 
it  was  held  by  the  Court  of  Appeals  that  this  provision  rendered  the 
whole  act  uncunstitutional,  and  the  reasoning  of  that  decision,  it  seems 
to  me,  necessarily  applies  to  the  act  now  under  consideration.  Now, 
this  decision,  although  criticised  by  some  text-writers  aiid  by  i^^^!*^ 
in  other  states,  has  never  been  directly  questioned  in  this  state.  The 
Court  of  Appeals  has  stated  that  they  would  not  push  the  doctrine  de- 
termined in  the  l>arto  Case  beyond  the  point  which  it  had  decided,  and 
those  cases  are  referred  to  in  the  opinion  of  Mr.  Justice  SCOTT ;  but 
as  I  read  the  authorities  in  this  state  the  principle  established  in  the 
Barto  Case  has  been  consistently  approved. 

In  People  v.  Fire  Association  of  Phila(lel|)h.ia,  92  N.  Y.  311,  44  Am. 
Rep.  380,  the  court,  in  discussing  the  Barto  Case,  said  that  by  the  act 
then  under  consideration  the  people  were  made  the  Legislature  and  left 
to  decide  whether  the  bill  proposed  should  or  should  not  become  a  law. 
The  court  held  that  the  Legislature,  under  the  Constitution,  could  not 
so  delegate  its  power,  but  was  bound  to  determine  for  itself  the  ex- 
pediency of  the  measure  and  either  enact  or  reject  it;  and  the  court 
then  distin^niished  the  statute  then  before  it  from  the  statute  under 
consideration  in  the  Barto  Ca^e  by  saying : 

**B«it  Dotbing  In  tliat  decision  denied  to  the  Legislature  tbit  right  to  pass 
a  law.  whose  wratloD  mi^t  d^end  upon,  or  be  attScled  by  a  fbtitre  eon* 

tlngency." 

And  in  Stanton  v.  Board  of  Supervisors,  191  N.  Y.  428,  84  N.  E. 

380.  the  act  under  consideration  was  one  submitted  to  the  electors  of 
a  county,  and  that  was  upheld  as  a  recognition  by  the  Legislature  that 
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the  electors  of  a  county  had  a  right  to  select  and  locate  their  own 

county  buildings ;  that  there  is  a  manifest  propriety  in  making  a  change 
dependent  upon  the  affirmative  vote  of  a  majority  of  the  electors.  But 
in  neither  of  the  laws  under  consideration  in  the  cases  subsequent  to 
the  Barto  Case  so  far  as  my  investigation  has  gone,  was  the  question 
as  to  whether  a  law  lawfully  adopt^  by  the  Le^slature  with  the  ap- 
proval of  the  Governor  was  repealed  if  a  majonty  of  the  electors  of 
a  locality  voted  for  its  repeal.  Therefore,  unless  we  are  prepared  to 
reverse  the  Court  of  Appeals  in  the  Barto  Case,  it  seems  to  me  that 
we  are  bound  to  declare  such  an  act  repugnant  to  the  clear  provisions 
of  the  Constitution. 

[2]  It  has  been  suggested,  however,  that  although  this  provision  is 
void,  it  would  leave  the  act  as  passed  by  the  Legislature  and  approved 
by  the  Governor  still  in  full  force  and  effect;  that  the  only  portion  of 
the  act  which  was  void  would  be  the  portion  allowing  the  voters  of  the 
borough  of  the  Bronx  to  repeal  it.  1  think,  however,  in  this  case,  that 
we  must  hold  that  this  provision  submitting  the  question  to  the  people 
is  a  substantial  part  of  the  act.  It  appears  that  this  bill  was  originally 
introduced  in  both  houses  of  the  Legislature  without  this  provision  for 
a  vote  of  the  electors  of  the  borough  of  the  Bronx,  and  that  section 
16  of  the  act  was  added  by  the  Legislature.  It  may  be  assumed,  there- 
fore, that  the  Legislature  would  not  have  passed  this  bill  in  its  orig- 
inal form,  and  only  allowed  it  to  become  a  law  1^  adding  the  provision 
that  the  voters  of  the  borough  of  the  Bronx  should  have  the  liberty  of 
repealing  it — a  provision,  as  I  view  it,  which  the  Legislature  has  no 
power  to  enact,  even  if  it  should  be  held  that  the  Legislature  had  the 
power  to  submit  a  bill  to  the  locality  particularly  affected  by  it  before 
it  became  a  law.  Care  was  taken  to  prevent' this  bill  from  being  sub- 
mitted to  the  electors  of  those  interested. 

The  present  county  of  New  York  includes  the  territory  which  by 
this  bill  is  created  the  county  of  the  Bronx.  The  county  officers  of  the 
county  of  New  York  are  elected  to  perform  their  duties  over  the  whole 
territory.  Their  salaries  are  based  upon  the  duties  which  are  Uius  re- 
quired to  be  performed,  and  they  are  authorized  to  appoint  the  neces- 
sary number  of  assistants  to  properly  perform  those  duties,  and  the 
property  in  the  borough  of  the  Bronx  is,  under  the  law  as  it  existed 
before  the  passage  of  this  act,  required  to  contribute  its  proportion  to 
the  necessary  county  charges  in  conducting  the  affairs  of  the  county; 
but  by  this  act  the  territory  within  the  boundaries  of  the  county  of 
Bronx  is  taken  from  the  county  of  New  York.  There  is  taken  zrom 
the  county  of  New  York  the  power  to  tax  the  property  within  the 
borough  of  the  Bronx  for  county  purposes.  It  seems  to  me  that  the 
whole  county  of  New  York  as  it  existed  before  the  passage  of  this 
act  had  a  right  to  vote  upon  the  question  as  to  whether  the  territory 
of  the  borough  of  the  Bronx  was  to  be  created  as  a  separate  county ; 
but  I  am  willing  to  assume  that,  if  the  Legislature  had  the  power  to 
submit  the  question  to  the  electors  of  the  whole  county  of  New  York, 
they  had  the  power  to  submit  it  to  a  portion  of  the  electors  of  the 
county  of  New  York,  to  the  electors  of  tlie  county  of  Erie,  or  to  any 
other  political  subdivision  of  tlie  state. 
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My  view,  therefore,  is  that  for  both  of  the  reasons  heretofore  ex- 

prc?<;ecl  llii?  act  must  be  considered  as  a  violation  of  the  Constitution, 
and  IS  therefore  void,  and  i  ani  tlierefore  in  favor  of  affirming  the 
order  appealed  from. 

McLaughlin,  J.  I  concur  in  the  opinion  of  Presiding  Justice 
INGRAM  AM,  in  so  far  as  he  holds  that  the  effect  of  section  16  of 
the  act  under  consideration  is  to  render  the  whole  act  unconstitutional. 

CLARKE,  J.,  concurs. 

SCOTT,  J.  The  relator  is  held  by  the  defendant  under  a  warrant 

issued  out  of  the  Court  of  General  Sessions.   He  was  convicted  in 

that  court  on  October  25.  1912,  of  the  crime  of  murder,  committed 
on  June  6.  1912,  within  the  territory- constituting  the  borout;!!  of  the 
Bronx,  and  whicli  has,  as  it  is  asserted,  been  constituted  the  county 
of  Bronx  by  virtue  of  an  act  of  the  Legislature  passed  on  AprO 
19.  1912,  and  known  as  chapter  548,  Laws  1912. 

The  relator's  contention  is  that  the  effect  of  that  act  was  to  deprive 
the  Court  of  General  Sessions  in  the  County  of  Xew  York  of  juris- 
diction to  try  him  for  the  crime  of  wdiich  he  was  accused.  This  ques- 
tion of  jurisdiction  can  j^roperly  be  raised  by  a  writ  of  liabcas  corpus, 
and  is  the  only  question  that  can  be  so  raised  after  conviction.  People 
V.  Kaiser,  206  N.  Y.  52.  99  N.  E.  195.  The  question  of  the  validity 
of  the  act  is  therefore  called  directly  into  question  and  will  be  first 
considered.  This  question  is  an  important  one,  which  should  be 
promptly  decided,  not  only  by  reason  of  its  relation  to  the  ri^^hts  of 
this  relator,  but  also  because  it  is  one  of  great  public  consequence, 
since  the  act  calls  upon  public  officers  to  do  certain  things  in  the  near 
future  which  it  will  be  their  duty  to  do  if  the  act  is  valid,  but  not  if 
it  is  invalid. 

The  title  of  the  act  is: 

"All  act  to  erect  tlio  county  of  Bronx  from  tlio  territory  now  comprlseil 
witliiii  the  limits  of  the  l)uroui:h  of  the  Bronx;  in  the  cUy  of  New  York, 
as  (  Miivt!tute<i  by  ehniiter  378  ot  tlie  Laws  of  1^  and  all  acts  amendatory 
and  supplemental  tberetow" 

The  erection  of  a  new  county  is  essentially  a  legislative  act,  and  the 
first,  and  perhaps  the  most  serious,  objection  to  the  validity  of  the  act 
under  consideration  is  that  which  is  based  upon  the  sixteenth  sec- 
tion, which  reads  as  follows : 

"Sec  10.  At  the  general  election  in  November,  nineteen  hundred  and 
twelve,  there  sball  be  submitted  to  tbe  voters  of  tbe  borough  of  the  Bronx  ' 
tlu-  qmstion.  'Shall  tlie  tmifoi y  within  the  bor(>u;:h  of  the  Bronx  be  erecttnl 
into  the  county  of  BrouxV  If  it  shall  appear  that  the  majority  of  the  votes 
cast  on  said  queatton  at  said  general  Section  were  against  tbe  erection  of 
tbe  county  of  Bronx,  tben  tbls  act  abaU  be  inoi»etatlTe  and  void.*' 

The  Constitution  of  the  state  (axticje  3,  §  1)  provides  that: 

"The  legislative  power  of  tbe  state  sbaU  be  vested  iu  the  Senate  and  As- 
sembly." 
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And  the  argument  against  the  validity  of  the  Bronx  County  Act  is 
that  by  its  sixteenth  section,  f|uoted  above,  the  Legislature  relinquished 
its  constitutional  power  and  duty,  and  has  delegated  to  the  people 
of  the  territory  proposed  to  be  embraced  in  the  new  county  the  deter- 
mination of  a  question  which  by  the  Constitution  has  been  commit- 
ted to  the  L^slature  alone.  The  question  how  far»  and  in  what  cases, 
the  Legislature  may  make  a  statute  contingent  on  approval  by  a  vote 
of  the  people,  is  one  which  has  been  much  discussed  by  the  courts  and 
by  writers  of  text-books,  and  cannot  as  yet  be  said  to  have  been 
generally  agreed  upon.  Some  point  has  been  made  as  to  tlie  form 
of  the  question  to  be  submitted  to  the  people  in  the  present  case;  but 
I  consider  that,  so  far  as  it  concerns  the  power  of  the  L^slatnre,  it 
is  immaterial.  The  iwint  is  that  it  is  left  to  the  people  to  determine 
by  their  votes  whether  or  not  the  act  shall  be  effective. 

One  of  the  earliest  cases  deaHng  with  this  question  was  Barto  v. 
Himrod,  8  N.  Y.  483,  59  Am.  Dec.  506.  That  case  dealt  with  an 
act  of  the  Legislature  of  this  state  entitled  "An  act  establishing  free 
schools  throughout  the  state/'  and  provided  that  the  electors  of  the 
whole  state  should  say  whether  "this  act  shall  or  shall  not  become  a 
law."  It  was  held  that  the  statute  had  not  been  cot)stitutionally  en- 
actc'<l.  After  quotinj^  the  provisions  of  the  Constitution  imparting  all 
legislative  power  to  the  Senate  and  Assembly,  and  noting  ihe  single 
case  in  which  the  Constitution  itself  had  provided  for  a  reference  to 
the  people,  the  court  said : 

"The  excrclso  of  tlii.s  powor  hy  the  people  In  other  cases  is  not  expressly 
and  in  terms  prohibltetl  hy  the  Constitution;  but  it  is  forbidden  by  necessary 
n/id  unavoidable  implication.  The  Senate  and  Assembly  are  the  only  bodies 
of  men  clothed  with  tho  imwt  r  of  ^jmi^tuI  l»»j:islntIoii.  They  possess  the  entire 
Iiower,  with  the  exception  above  stated.  The  people  reserved  no  imrt  of 
it  to  tbemselTes,  except  in  regard  to  laws  creating  a  pubUc  ddl>t,  and  can, 
therefore,  ezerdse  It  In  no  other  caie.'* 

« 

After  referring  to  some  features  of  the  act,  the  court  proceeded: 

"It  results,  therefore,  unavoidably  from  the  ternw  of  the  act  itself  that  It 
was  the  iK)pular  vote  which  made  the  law.  The  Letrlslaturo  la-epared  the 
pinu  or  project,  and  submitted  it  to  the  people  to  be  passed  or  rejected.  Tlie 
T^gislatnre  had  no  power  to  make  snbrnlsslon,  nor  bad  the  people  the  power 
t«»  hind  earh  niher  by  actiiiii;  upon  it.  Tbey  volnutarily  surremlered  that 
iwwer  when  they  adopted  the  Constitution.  •  ♦  •  It  is  not  denied  that  a 
valid  statute  may  be  passed,  to  take  eflfoct  upon  the  happening  of  some  future 
event,  certain  or  uncertain  ;  l>iit  sii<  h  a  statute,  when  it  comes  from  the  hands 
of  the  Legislature,  must  be  law  in  prteseuti.  to  take  effect  in  f uturo.  •  •  * 
But  If  by  tlie  terms  of  the  act  It  had  been  declared  to  be  the  law  from  the 
lime  of  its  icivMiiic.  to  take  effect  In  case  It  shonhl  receive  a  nuijority  of  votes 
In  its  favor,  it  would  nevertheless  have  been  invalid,  because  the  result  of  the 
popular  rote  upon  the  expediency  of  tbe  law  Is  not  snch  a  future  event  as  the 
statute  can  i><>  iiiad<;  to  take  effect  opon,  aeeordlng  to  tbe  meaning  and  intent 
of  the  Ck)nstitutiou." 

This  case  stands  to-day  as  a  binding  authority  ujwn  the  precise 

question  which  it  decided,  and  its  reasoning  is,  in  fart,  c^cnerally  fol- 
lowed throughout  the  country,  in  so  far  as  concerns  general  statutes 
made  to  be  dependent  upon  the  popular  vote  of  all  the  electors  of  the 
state,  although  very  eminent  jurists,  such  as  Judge  Redfield  and  Judge 
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Cooley,  have  expressed  dissent  from  its  reasoning.  State  v.  ParkeTr 
26  Vt.  357;  Cooley's  Const.  Lim.  (7th  Ed.)  p.  167  et  seq.  It  has, 
however,  been  followed  by  a  majority  of  the  justices  comprising  the 
Supreme  Court  in  Massachusetts.  In  re  Opinion  of  the  Justices,  160 
Mass.  586,  36  N.  £.  488,  23  L.  R.  A.  113. 

The  language  used  in  Barto  v.  Himrod  was  sufficTently  strong  to- 
imalidate  any  attempt  on  the  part  of  the  Legislature  to  submit  to  the 
peoi)le  the  question  whether  any  proposed  act  should  or  should  not 
^o  into  effect.  It  soon  began  to  be  limited,  however,  to  the  precise 
question  decided;  the  Court  of  Appeals  saying  m  People  v.  Fire  As- 
sociation of  Phfladelphia,  92      Y.  311^18  (44  Am.  Rep.  380): 

"TUB  court  has  steadily  dedlned  to  posh  tbe  doctrine  of  Barto  Htmrod 
beyond  the  point  which  it  decided.** 

Acts  were  passed  anthorizing  certain  towns  and  villages  to  incur 

obligations  in  behalf  of  projected  railroads;  the  question  whether 
they  should  or  should  not  incur  such  obli.t^ations  being  left  to  tbe 
determination  of  the  electors,  or  local  authorities  of  the  several  mu- 
nicipalities. These  acts  were  easily  distinguished  from  Barto  v.  Him- 
rod, on  the  ground  that  the  acts  themselves  took  effect  and  became 
law  solely  by  act  of  the  Legislature,  which  did  no  more  than  to  leave 
it  to  the  determination  of  the  parties  interested  whether  or  not  they 
would  hung  themselves  within  the  law.  Bank  of  Rome  v.  Village  of 
Rome.  18  N.  Y.  3S;  Starin  v.  Town  of  Genoa,  23  N.  Y.  439;  Clarke 
V.  City  of  Rochester,  28  N.  Y.  605. 

In  People  v.  Fire  Association  of  Philadelphia,  92  N.  Y.  at  page  317, 
44  Am.  Rep.  380,  the  court  explained  what  it  understood  to  have 
been  the  specific  point  decided  in  Barto  v.  Himrod.  Spealdng  of  that 
case  it  said : 

"Wlmt  was  then  denoiuinated  tlie  School  Law  caiue  from  tbe  hands  of  tbe- 
Le^istuture,  not  as  0  law,  bnt  as  a  proposition.  Wbetber  it  sliould  be  a  law 
or  not  was  pr«'isely  the  quostion  submitted  to  the  popular  vote.  The  Legis- 
lature proposed  the  law,  but  left  it  to  tbe  people  to  enact.  Tbe  process,  car- 
ried oat  and  applied  to  all  bills,  would  baye  resulted  in  a  complete  abdlcatioQ. 
by  tfie  Senate  and  Assemltly  of  their  authority  and  function.  Instead  of  mak- 
ing laws,  tbey  would  simply  have  suggested  tbem,  rei>orted  tbem  for  considera- 
tion, but  left  tbe  Judgment  upon  them — ^the  determination  of  their  expediency 
and  wisdom — to  an  authority  outside  their  own.  As  to  tlie  Soh(M)l  Law,  the 
people  were  made  tbe  Legislature,  and  left  to  decide  wbetber  tbe  bill  proposed' 
should  or  should  not  become  a  law.  This  eoart  held  that  ^e  Legislature,  nn- 
der  tlio  Constitution,  could  not  so  delegate  Its  power,  hut  It  was  bound  to- 
dcteruaue  for  itself  the  expediency  of  tbe  measure  and  either  enact  or  reject 
it  But  nothing  in  that  decfslon  denied  to  the  Legislature  the  right  to  pass 
a  law  whose  oi>eratlon  mi'-rlit  depend  upon,  or  be  afFected  by.  a  future  con- 
tingency. Tbe  opinions  expressly  conceded  tbe  existence  of  tbls  power.  It 
was  not  denied  that  a  valid  statute  may  be  passed  to  take  effect  npon  the 
happening  of  some  futore  event,  certain  or  nncertain.** 

Later  cases  in  the  Court  of  Appeals  have  discussed  Barto  v.  Him- 
rod along  the  same  lines  as  in  those  already  cited.  It  will  he  neces- 
sary to  refer  here  to  only  one,  and  that  the  latest  expression  of  the 
court  upon  the  subject.  The  act  under  consideration  was  one  requir- 
ing the  question  of  the  removal  of  a  county  seat  and  county  build- 
ings in  the  county  of  Essex  to  be  submitted  to  the  electors  of  the 
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county.  The  validity  of  the  act  was  challenged  upon  the  ground  that 
it  involved  an  unconstitutional  delegation  of  the  power  of  the  Legis- 
lature. The  court  referred  to  and  discussed  Barto  v.  Himrod  and 
the  other  cases  hereinbefore  referred  to.  It  pointed  out  the  fact  that 
the  Legislature  possessed  very  wide  powers,  some  not  strictly  legis- 
lative, but  covering  all  departments  of  the  government,  including  the 
administrative  and  executive,  and.  as  well,  in  a  limited  sense,  the 
judicial  department.  As  to  the  latter  class  of  powers,  it  quoted  Chief 
Justice  Marshall  in  Wayman  v.  Southard,  10  Wheat  1-42  (6  L.  Ed. 
253),  in  which  he  said: 

"It  will  not  be  contended  that  Congress  can  ddegate  to  the  courts  or  any 
other  tWbunal  powers  which  are  strictly  and  exclusively  legislative;  but  Con- 
gress may  certainly  delegate  to  others  powers  which  the  Legislature  may 
rlgbtfolly  exerdse  ItMtf* 

— citing  as  illustrative  the  power  of  the  Congress  either  to  itself  pre- 
scribe rules  of  procedure  in  judicial  actions  or  to  leave  the  power  to 
make  such  rules  to  the  courts.  The  Court  of  Appeals  then  said: 

"But,  while  general  statutes  must  be  onartcd  by  the  I/UKlslature,  it  Is  plain 
the  power  to  make  local  regulations  having  the  force  of  law  In  limited  local- 
ities may  be  committed  to  other  bodies  representing  the  people  in  tbeir  local 
dlTisions.  or  to  the  i>eople  of  those  districts  themselves.  Our  whole  system  of 
loeal  government  in  cities,  villages,  counties,  and  towns  depends  upon  that 
distinctloii.  Tlie  mrsctioe  has  existed  from  tbe  foundation  of  tito  state,  and 
has  always  been  considered  n  prominent  feature  in  the  American  system  of 
government  It  is  recognized  in  the  Constitution  itself,  in  tliat  section  which 
prescribes  to  tbe  Legislature  the  duty  to  proylde  for  tbe  organisation  of  dties 
and  Incorporated  villa  pes.  etc.,  restricting  their  power  of  taxation  and  bor- 
rowing. We  have  thus  distinctly  presented  tbe  differences  between  enact- 
meots  pertaining  to  the  whole  state  and  tiiose  pertaining  to  loeallties,  and 
such  distiiK'ilon  is  not  left  to  those  which  are  local  or  general  laws;  for  gen- 
eral laws  may  be,  and  in  certain  cases  must  be,  enacted  which  pertain  to 
localities  only.  •  •  •  While  it  may  not  be  necessary,  tbe  Legislature  has 
generally  recognized  the  right  of  the  electors  of  a  county  to  select  nnd  locate 
their  own  county  buildings.  Tbey,  of  all  persons,  can  best  determine  tbe 
l»1aee  that  would  be  most  accessible  and  conTenient  for  the  transaotiiHi  of 
the  business  of  a  munty.  Tliere  is.  therefore,  a  manifest  propriety  in  making 
a  change  dependent  upon  the  affirmative  vote  of  a  majority  of  tbe  electors.** 
Stanton  t.  Board  of  Snpervisois,  191  N.  T.  428,  84  N.  B.  880. 

The  question  whether  or  not,  and  under  what  circumstances,  the 
Legislature  may  lawfully  commit  to  the  determination  of  the  electors 
the  question  whether  an  act  shall  tiecome  operative,  has  been  consid- 
ered in  innumerable  cases  in  other  jurisdictions.  The  general  rule 
to  be  deduced  from  the  decisions  of  our  own  state,  and  from  the  best 
considered  decisions  in  other  states,  appears  to  be  that  the  Legisla- 
ture may  not  lawfully  so  submit  a  mere  proposition  for  a  law,  or 
a  statute  affecting  the  whole  state  and  establishing  the  general  pol- 
icy of  the  state,  hat  that  it  may  lawfully  so  submit  statutes,  whether 
local  or  general  in  form,  which  affect  only  the  people  of  a  separate 
district,  locality,  or  municipal  corporation,  and  as  to  the  desirability 
of  which  the  people  of  the  locality  are  best  able  to  judge.  This  is  sub- 
ject to  the  condition  that  the  statute  when  it  leaves  the  Legislature 
must  be  a  complete  act,  ready  to  go  into  full  operation  when  acc^ited 
by  the  electors  of  the  district  to  be  affected,  to  whom  is  submitted 
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only  the  question  whether  or  not  the  act  as  framed  by  the  Legislature 

shall  become  operative. 

In  my  opinion,  the  act  under  consideration  falls  within  the  class  of 
laws  which  may  constitutionally  be  submitted  for  acceptance  or  re« 
jection  by  the  people  of  the  territory  proposed  to  be  erected  into  a 
county.  It  directly  affects  only  the  people  of  that  territory.  Upon 
them  is  to  fall  the  increased  burden  imposed  by  the  act,  and  to  them 
will  accrue  tiie  advantages,  if  any,  attendant  upon  the  establishment 
of  a  separate  county  government.  The  Legislature  has  the  undoubted 
right  under  our  Constitution  to  erect  a  new  county  without  consulting 
the  wishes  of  the  persons  most  directly  interested;  but  it  is  not 
unreasonable,  and  not,  I  think,  an  abdication  of  legislative  duty  and 
power,  to  consult  the  preference  of  the  persons  directly  interested. 

It  is  not  unreasonable  that  the  Legislature  should  be  unwilling  to 
impose  added  burdens  upon  the  residents  of  a  particular  district,  or, 
on  the  other  hand,  to  withhold  supposed  benefits,  except  with  the  con- 
sent of  those  to  be  affected.  The  precise  question  has  not  heretofore 
arisen  in  this  state,  but  the  solution  at  which  I  have  arrived  is  not  only 
in  harmony  with  the  trend  of  dcciNinn^  in  this  state,  but  is  the  rule 
that  has  ijccn  universally  applied  in  other  states  where  the  precise 
question  has  arisen.  People  v.  McFaddcn,  81  Cal.  489,  22  Pac.  851, 
15  Am.  St.  Rep.  66;  People  v.  Nally,  49  Cal.  478;  Erlinger  v.  Boneau, 
51  III.  94;  People  v.  Salomon,  51  III.  37;  People  v.  Remolds,  10  lU. 
(5  Oilm.)  1 ;  State  v.  El  wood,  11  Wis.  17. 

It  has  been  sngt^cstcd  that  the.  reference  should  have  been  to  the 
electors  of  the  whole  county  of  New  York,  out  of  which  the  new 
county  is  to  be  carved.  I  am  unable  to  see  that  the  electors  of  that 
part  of  New  York  county  not  set  apart  have  any  interest  in  the  ques- 
tion whether  or  not  the  borough  of  the  Bronx  shall  be  elected  into  a 
separate  county,  or  at  least  any  interest  that  is  comparable  to  that 
which  the  electors  of  the  Mionx  may  be  presumed  to  have.  At  all 
events,  the  determination  whether  the  matter  should  or  should  not 
be  referred  to  popular  vote,  and,  if  so  referred,  to  whom  the  refer- 
ence should  be  made,  was  one  which  rested  alone  in  the  discretion  of 
the  Legislature,  which  we  have  no  power  to  review.  Assuming,  then, 
that  the  act  was  not  rendered  invalid  by  the  reference  to  a  vote  of 
the  electors  contained  in  its  sixteenth  clause,  there  are  still  other  ques- 
tions to  be  considered,  depending  upon  when  the  act  became  or  will 
become  fully  operative. 

The  first  section  of  the  act  provides  that  the  territory  now  compris- 
ing the  borough  of  the  Bronx — 

"is  lioroby  set  oft  from  (lio  cotuity  of  Xcw  York  niul  Is  erootod  Into  the  county 
of  Bronx  as  a  separate  and  distinct  county  of  tbe  state  of  New  York  from 
and  after  tbe  date  of  taking  effect  of  this  act** 

And  the  last  section  provides  that : 
"Tliis  act  ahali  take  effect  ioiinedlntely.** 

The  act  provides  for  an  election  of  county  officers  in  November. 
1913,  who  are  to  take  office  on  Januaiy  1,  1914,  and  further  provides 
that: 
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the  meantime  in  order  that  uo  existing  rights  may  be  prejudiced  and 
to  pnmat  an  Intemgmim  tbe  county  ofBcera  of  New  Tork  county  shall  oon> 
tlnne  to  have  their  present  Jurisdiction,  powers  and  dntlea  In  the  territory 
within  the  county  of  Bronx  until  the  first  day  of  January,  1914,  except  as 
ImnIii  otberwlw  pnwrldad.*' 

The  objection  to  tlie  act  based  aipon  these  clauses  is  that  creating 
the  county  to  become  such  at  once,  and  providing  that  the  officers  of 
other  counties  shall  continue  to  have  jurisdiction  therein,  is  equi\^- 
lent  to  an  appointment  bf  the  Legislature  of  county  officers  who  are 
required  by  the  Constitution  to  be  chosen  by  the  electors.  In  my 
opinion  this  objection  is  not  tenable.  It  is  impossible  in  the  nature 
of  things  that  a  new  county  can  be  created,  ready  equipped  with  tlie 
necessary  county  govenmient.  Sonic  time  must  necessarily  elapse 
before  the  erection  of  territory  into  a  new  county,  and  the  election 
and  qualification  of  the  constitutional  officers  and  courts  to  carry 
on  its  business^  In  such  a  case  the  county  is  created  as  a  geographical 
division  on  the  pas^^age  of  the  act  erecting  it,  but  does  not  become  a 
county  for  political  and  adminijitrative  purposes  until  its  ot'licer!;  have 
been  selected  and  have  qualified.  Otherwise  there  would  be  an  inter- 
regnum, during  which  there  would  be  no  county  government.  The 
rule  in  such  cases  is  that  the  erection  of  the  new  county  by  the 
di\  ision  of  ar>  old  county  does  no  more  than  provide  for  the  organ* 
ization  of  such  counties,  and  until  the  new  county  is  actuallv  organ- 
ized and  its  officers  ({ualiBed  the  territory  remains  subject  to  the  ju- 
risdiction of  the  old  county.  Meehan  v.  Zch.  77  Minn.  63.  79  N.  W. 
655;  Clark  v.  Goss,  12  Tex.  395,  62  Am.  Dec.  531;  O'Shca  v.  Two- 
hig,  9  Tex.  336 ;  Milk  v.  Kent,  60  Ind.  226.  See,  also,  Nassau  "County 
V.  Phipps.  43  App.  Div.  595,  60  N.  Y.  Supp.  249.  In  such  a  case  the 
county  officers  of  the  old  county  exercise  jurisdiction  over  the  terri- 
tory  comprising  the  new  county,  not  as  officers  of  the  new  county,  but 
because  their  original  authority  over  the  territory  is  preserved  until 
the  officers  of  the  new  county  are  properly  selected.  Ubviouslv  it 
was  this  result  that  the  draftsman  of  the  Bronx  County  Act  intended 
to  effect  by  the  inclusion  of  the  sentences  quoted  from  the  fifth  sec- 
tion of  the  act. 

The  act  is  not  a  "special  city  law."  and  consequently  was  not  one 
which  should  have  been  submitted  to  the  mavor  of  the  city  of  New 
York.  McGrath  v.  Grout,  171  N.  Y.  7.  63  N.  E.  547.  I  am  there- 
fore of  the  opinion  that  the  act  under  consideration  is  valid  and  free 
from  constitutional  objection. 

It  remains  to  consider  the  relator's  contention  that,  assuming 
the  act  to  be  valid,  the  Court  of  General 'Sessions  was  without  ju- 
risdiction  after  its  passage  to  try  persons  accused  of  crimes  com- 
mitted within  the  territory  set  apart  to  form  Bronx  county.  The 
Legislature  has  attempted,  and  as  I  think  successfully,  to  preserve 
to  the  Court  of  General  Sessions,  and  other  courts  now  established 
within  the  county  of  New  York,  jurisdiction  until  January  1,  1914, 
over  all  matters,  civil  and  criminal,  arising  within  the  confines  of 
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Bronx  county  that  they  had  before  the  passage  of  the  act.  The 
ninth  section  of  the  act  reads  as  follows: 

"From  and  after  the  time  of  the  taking  effect  of  this  act  the  Supreme  Court, 
and  on  and  after  the  first  day  of  January,  nineteen  hundred  and  fourteen,  the 

County  Courts  shall  Imve  jurisdiction  over  all  crimes  and  misdemeanors  com- 
mitted within  the  territory  of  the  countjf  of  Bronx,  except  as  herein  otherwise 
provided;  within  the  county  of  Bronx  the  Courts  of  Special  Sessions  and 
Magistrates'  Courts  as  n»\v  constituted  by  law  shall  have  Jurisdiction  of  such 
offenses  as  may  be  tried  and  determined  by  such  Courts  of  Special  Sessions 
and  by  each  Maglstratee'  Conrta  aa  now  eonatit6ted  vnder  and  by  virtue  of 
chapter  three  hundred  and  seventy-eight  of  the  Laws  of  eighteen  hundred  and 
ninety-seven,  and  all  acts  amendatory  thereof  and  supplemental  thereto,  the 
same  aa  If  this  act  bad  not  been  passed :  Provided,  however,  that  the  several 
courts  within  the  county  of  New  York  and  within  the  First  Judicial  district 
of  the  Supreme  Court  of  the  state  of  New  York  shall  have  and  retain  juris- 
diction of  all  acttons,  proceedings  and  matters  that  stall  have  beoi  lii^tfnlly 
commenced  In  said  courts  prior  to  the  said  first  day  of  January,  nineteen  hun- 
dred and  fourteen,  and  the  sefveral  courts  of  the  county  of  Bronx  haviui? 
srlminal  jurisdiction  on  and  after  the  first  day  of  January,  nineteen  bondred 
and  fourteen,  shall  have  the  s;inu'  Jnrisdlotlon  of  crimes,  offenses  and  misde- 
meanors that  shall  have  been  cummitted  In  the  said  territory  that  the  courts 
of  the  county  of  New  York  having  criminal  jurisdiction  now  have  in  the  coun- 
ty of  New  York,  provided  proceedings  shall  not  have  been  already  rightfully 
commenced  in  any  of  the  courts  of  the  county  of  New  York  for  the  prosecu- 
tion of  the  said  crimes,  offenses  and  nilsdenieanota,  in  which  case,  the  said 
courts  within  the  county  of  New  York  shall  have  and  retain  Jurisdiction  of 
the  same  for  the  full,  comijlete  and  final  disposition  thereof,  and  until  the 
said  first  day  of  January,  nineteen  hundred  and  fourteen,  the  said  courts  of 
the  county  of  New  York,  and  in  the  said  First  Judicial  district,  shall  retain 
and  exercise  in  all  civil  and  criminal  proceedings  the  same  Jurisdiction  they 
now  have.*' 

Much  that  has  already  been  said  as  to  the  preservation  of  the 
jurisdiction  and  authority  of  county  officers  applies  with  equal 
force  to  the  preservation  of  the  jurisdiction  of  the  local  courts  of 
the  county. 

Reading  the  act  as  a  w^hole,  it  is  not  difficult  to  find  in  it  an  in- 
tention on  the  part  of  the  Legislature  that  parts  of  the  act  shall  not 
become  operative  until  January  1,  1914,  notwithstanding  the  act 
itself  is  declared  to  take  effect  immediately  upon  its  passage.  That 
means  no  more  than  it  becomes  a  part  of  the  statute  law  of  the 
state  on  the  day  of  its  passage.  When  its  various  provisions  are 
to  become  operative  must  be  ascertained  from  the  bod^  of  the  act 
itself.  There  is  no  constitutional  reason  why  the  Legislature  may 
not  enact  that  different  parts  of  the  same  statute  shall  take  effect  at 
different  times,  and  this  is  precisely  what  the  Legislature  has  done 
in  the  present  case.  The  clear  intent  of  the  statute  is  that  the  ju- 
risdiction of  the  Court  of  General  Sessions  to  try  indictments  for 
offenses  committed  within  the  city  and  the  old  county  of  New 
York  sliall  continue  unimpaired  until  January  1,  1914,  when  a 
County  Court  is  to  be  established  in  Bronx  county,  which  will 
thereafter  have  jurisdiction  over  crimes  committed  in  that  territo- 
ry and  as  to  which  proceedings  have  not  then  been  rightfully  com- 
menced in  the  county  of  New  York.   I  see  nothing  ambiguous 
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about  this  provision,  and  nothing  that  is  beyond  the  constitutional 
power  of  the  Legislature  to  enact. 

It  follows  that  the  order  appealed  from  should  be  athrmed. 

DOWUNG,  J.,  concurs. 

■I-  ..^s  .  J  V  •  I 

ITO  Misc.  ttep.  220.)  '^r  \ 

FOLEY      NEW  YORK  SAVINGS  BANK. 

(Snprerne  Court,  Appellate  Term.  First  Department,    February  7,  1913.) 

1.  Bills  akd  Notkb  (|  70*) — Obdeb  to  Pax — ''Acceptamcb" — Evidence. 

The  men  rt/buMon  by  the  Unmm  of  an  ofder  to  pay  money  is  not  an 
acceptaucc,  unless  It  be  note  dimmitom*—  from  wliich  a  pvomhie  to 

pay  may  be  presumed.  . 

[Ed.  Aute.— For  other  caBes,  see  Bills  and  Notee,  Cent  Dig.  |i  120, 121 ; 
Dec  Dig.  I  70.* 

For  other  deflnitlooa^  see  Words  and  Flirasei^  ?oL  1,  pp.  63-07.] 

2.  Gifts  (f  30*) — Monet  on  Deposit — Title. 

The  delivery  of  au  order  for  luouey  ou  deposit,  as  a  gift,  does  not  pass 
title  until  tlie  order  is  accepted  or  paid ;  and  where  It  Is  necessary  to 
present  a  bnnlc  book,  as  well  as  the  order,  it  is  necessary  to  show  that 
the  book  was  delivered  with  the  intent  that  title  to  it  pass  also. 

[Ed.  Note.— For  otlier  caeo^  tee  6lft%  Cent  IHg.  Ii  BS^,  85;  Dee. 
DI^ISO.*] 

8.  Gifts  (§  41*)— Pills  and  Notes — Title— Revocation. 

Unless  title  lias  passed,  thp  death  of  the  donor  of  an  order  to  ptLjf 
monej -revokes  it 

[Ed.  Note.— For ^ttlier  esses,  see  Gifts,  Gent  Dig.  1 20;  Dec  Dig.  f  41.*] 

4.  Witnesses  (jS  I'O*)— Thansactions  W]TH  DboBASBD  PlBSOirs— *^]RIBI8T 
Derived  fbou  Deceased  Pebson." 

Where  a  depositor  In  a  bank  dies  leaTlnic  en  order  to  the  plalnttfT  M 
the  deiHJslt,  but  the  title  to  the  gift  did  not  pass,  the  bank's  interi'st  In 
tlie  deposit  is  au  interest  derived  from,  through,  or  under  the  deceased 
person,  within  Code,  f  820,  relattng  to  evidenee  of  transactioas  with  de- 
ceased persons,  and  the  plaintiff  coold  not  testify  to  trsnssctlons  te- 
tweeu  himself  and  deceased. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  H  G5a-<io7 ;  Dec. 
Dli;|ia».»J  . 

Api>eal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Jmes  Foley  against  the  New  York  Savings  Bank.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Reversed. 

Arcriied  January  term,  1913,  before  SEABURY,  LEHMAN,  ah4 

PAGE.  JJ. 

Webber  &  Webber,  of  New  York  City  (Edgar  L.  Ryder,  of  New; 
York  City,  of  counsel),  for  appellant. 

Thomas  J.  Meehan,  of  New  York  City  (Frederick  W.  Hambcrg,  of 
New  York  City,  of  counsel),  for  respondent 

LKHMAN.  J.    The  complaint  in  this  action  alleges  two  caiises  of 

action.  The  first  cause  of  action  is  based  upon  an  alleged  acceptance, 
and  promise  to  pay  by  th.e  defendant  of  an  order  or  draft  drawn  by 

•For  oUier  case*  see  same  topic  ft  8  mumbbb  in  Dec.  ft  Am.  Die*.  1807  to  4ate.  ft  Rep'r  ladczM 
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Timothy  Murphy  upon  the  defendant.  The  second  cause  <»£  action  as 
based  upon  an  alleged  assignment  by  Murphy  ol  his  account  in  the 

defendant  bank. 

At  the  trial  it  appeared  that  Murphy  upon  his  deathbed  had  exe- 
cuted a  writing  as  follows: 

"11,929^  New  York.  May  14,  1912. 

"New  York  Savlntrs  Bank:  Pay  to  .Tames  Foley,  or  bearer,  balance  Of  ac- 
couDt  doUars  on  account  of  Bank  Book  No.  202070. 

*'Pi«ient  residence:  201  W.  141. 

his 

"Signature:   Timothy  X  Murpliy.** 

nmrk 

This  order  was  made  and  acknowledged  before  a  notary  public,  who 

had  been  sent  for  that  purpose  by  the  bank  upon  the  plaintiff's  re- 
quest. The  plaintiff  testified,  over  objection  and  exception,  that  pre- 
vious to  the  making  of  the  draft  Murphy  stated  to  hini  tliat  he  wished 

him  to  get  the  money,  saying: 

"If  I  live,  well  and  good ;  and  if  I  do  not,  you  cuu  have  it.  and  see  after 
me.  and  bury  me  decently,  and  liaTe  a  mass  In  drarcb,  and  pot  a  stone  over 
my  liead." 

After  Murphy  made  out  this  order,  the  notary  delivered  it  to  the 
plaintiff,  who  presented  it  to  the  bank.  The  bank  retained  the  order 
until  after  Murphy's  death,  and  then  refused  to  pay  it.  At  the  close 
of  the  testimony  both  sides  moved  for  the  direction  of  a  verdict,  and 
the  trial  justice  directed  a  verdict  in  favor  of  the  plaintiff. 

[1]  It  seems  to  me  that  the  plaintiff  has  failed  to  sustain  the  first 
cause  of  action,  because  the  evidence  does  not  justify  a  finding  that 
the  bank  ever  accepted  the  order  before  Murphy's  death.  It  is  true 
that  they  retained  the  order,  but  apiiarently  they  retained  the  order 
because  they  were  not  convinced  that  they  should  pay  it.  It  is  also 
true  that  the  draft  and  bank  book  were  both  marked  **Closed  by  pay- 
ment;" but  apparently  this  notation  was  placed. upon  the  papers  by 
mistake,  and  stricken  oil'  before  the  papers  were  returned  to  the  plain- 
tiff. In  order  that  a  retention  of  an  order  should  give  rise  to  an  ac- 
ceptance, whicli  will  raise  a  primary  obligation  on  the  part  of  the 
drawee,  the  retention  must  be  under  circumstances  from  which  a 
promise  to  pay  may  be  presumed. 

[2]  I  think  that  the  plaintiff  has  failed  to  sustain  his  second  cause 
of  'action,  because  the  evidence  is  insufficient  to  show  any  valid  or 
complete  gift  of  the  bank  account.  The  decedent  concededly  made  no 
absolute  gift  of  the  account  to  the  plainiilY,  and  the  plaintiff  has  no 
claim  upon  this  account,  unless  the  attmpted  gift  is  good  as  a  gift 
causa  mortis.  A  gift,  whether  inter  vivos  or  causa  mortis,  beoomes 
complete  only  when  title  to  the  sul)ject-matter  lias  actually  passed. 
Until  that  lime  the  gift  is  revocable,  and  the  death  of  the  donor  acts 
as  a  revocation.  For  this  reason  it  has  been  generally  held  that  the 
delivery  of  a  check  or  order  to  pay  constitutes  no  valid  gift  which 
becomes  complete  before  the  check  or  order  is  accepted  or  4)aid,  while 
the  delivery  of  a  bank  book  or  certificate  of  deposit  with  intent  to 
I>as.s  title  to  the  indebtedness  evidenced  by  the  book  or  certificate  docs 
constitute  a  complete  gift.  See  Glennan  v.  Rochester  Trust  Sl  S.  Dep. 
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Co.,  152  Am>.  Div.  316,  136  N.  Y.  Supp.  747;  Ridden  v.  Thrall,  125 
N.  Y.  572,  &  N.  E.  627,  11  L.  R.  A.  684,  21  Am.  St.  Rep.  758. 

In  this  case  the  evidence  is  at  most  sufficient  to  show  only  such  a 
delivery  of  an  order  drawn  on  the  bank ;  but  that  order  was  certainly 
revocable  by  notice  to  the  bank,  and  even  knowledge  that  such  an  or- 
der was  drawn  does  not  render  it  obligatory  on  the  bank  to  retain  all 
or  part  of  the  deposit  to  meet  it.  Sec  Attorney  General  v.  Contin- 
ental Life  Insurance  Co.,  71  N.  Y.  325,  at  page  331,  27  Am.  Rep.  55. 
Under  the  contract  between  the  bank  and  its  depositor,  the  order  was 
not  even  a  valid  order,  unless  presented  with  the  bank  book.  The 
bank  book  is  therefore  made  the  actual  evidence  of  the  debt  from  the 
bank,  and  no  title  to  the  debt  can  pass,  except  by  actual  assignment, 
or  through  some  form  of  delivery  of  the  bank  book  with  intent  to 
pass  this  title. 

[3]  Unless  such  title  has  passed,  the  death  of  the  donor  revokes  the 
order.  1  do  not  mean  by  this  statement,  of  course,  that  no  delivery 
of  an  order  to  pay  can  of  itself  constitute  a  valid  assignment;  for 
there  are  many  cases  in  this  state  in  which  orders  drawn  upon  a  par- 
ticular  fund  have  been  held  to  constitute  assignments  either  pro  tanto 
or  of  the  entire  fund.  In  all  those  cases,  however,  the  order  was  com- 
plete in  itself  and  given  for  value,  and  the  circumstances  clearly 
showed  an  intent  by  the  assignor  to  divest  himself  of  title  to  the  sub- 
ject-matter covered  by  the  order.  Where,  however,  the  title  to  the 
particular  fund  is  evidenced  by  particular  indicia  of  title,  and  the  own- 
er of  the  fund  can  obtain  the  fund  only  by  an  order  and  the  presenta- 
tion of  these  indicia  of  title,  an  order  constitutes  practically  only  a 
power  to  draw  the  fund,  and  title  to  the  fund  passes  only  when  the 
fund  is  reduced  to  possession  or  the  indicia  of  title  are  delivered  with 
intent  to  pass  title  to  the  fund.  It  is  triie  that  in  this  case  the  plain- 
tiff did  present  the  bank  book  with  the  order ;  but  the  mere  posses- 
sion of  the  bank  book  is  but  one  of  several  elements  necessary  to  the 
establishment  of  the  plaintiff  's  cause  of  action.  In  addition,  the  plain- 
tiff must  show  that  be  tame  into  possession  of  the  bank  book  by  de- 
livery from  the  decedent,  with  intent  on  the  decedent's  part  to  divest 
himself  of  all  right  and  title  to  the  bank  book.  See  Dimey  v.  MtiCul- 
lagh,  92  Hun,  454.  36  N.  Y.  Supp.  1007. 

[4]  The  trial  justice  erred,  also,  in  the  admission  of  plaintiff's  tes- 
timony of  personal  transactions  with  the  decedent.  The  bank's  inter- 
est in  the  deposit  fund  is  clearly  an  interest  derived  from,  through,  or 
under  the  deceased  person,  wittiin  the  meaning  of  section  829  of  the 
Code,  and  this  fact  appears,  not  only  from  Uie  evidence,  but  from 
the  pleadings. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event.  All  concur. 


Digitized  by  Google 


laQ  NEW  YORK  SDPPLKMBNT 


(Svp.  CL 


(79  Misc.  Bflp.  200.) 

IVX  COURT  BEAI/TX  CO.  T.  KNAPP. 

(Sapreme  Court. Appellate  Term,  First  Department,  rebmary  7,  1013.) 

1.  Landlord  and  Tenant  (8  109*) — Lease— Suubes deb  and  Acceitance. 

That  a  tenant  informed  the  landlord's  af!:ent  that  he  had  a  lot  of  sick- 
ness, and  was  financially  embarras-sed  and  unable  to  pay  the  rent,  and 
asked  to  bo  released  from  the  lease  and  niovtMl  from  the  premises,  did 
not  constitute  a  surrender  of  tlie  leoae  and  an  acceptance,  where  ttie 
agent  declined  to  release  him. 

[Ed.  Note. — For  other  cases,  see  r.andlord  and  Tenant,  Gent.  Dif.  ff 
350-300.  363-365,  368-371 ;  Dec.  Dig.  §  109.»] 

2.  AccoBO  AND  Satisfaction  (|  8*) — PAYiisNT  or  Judomknt — iNOKPENOBirr 

Claiv  tor  Rbnt. 

A  tenant's  payment  of  a  judgment  for  one  month's  rent  was  not  an 
accord  and  satisfaction  of  an  independent  liability  for  rent  subsequently 
aecmlng. 

[Ed.  Note.— For  other  cases,  see  Accord  and  Satisfaction,  Gent  Dig. 

$S  60-65,  84,  87;  Dec.  Dip.  §  S.*l 

3.  AccoBo  and  Satisfaction  (f  7*) — Payment  with  Borbowed  Monet. 

That  the  payment  of  an  admitted  liability  on  a  Judgment  for  rent  was 
made  with  money  borrowed  by  the  tenant  did  not  make  it  a  payment  by 
tiie  lender,  so  as  to  render  it  an  accord  and  satisfaction  of  the  liability 
for  rent  subseqnently  accniing. 
*  •  [Ed.  Note. — For  other  cases,  see  Aecord  and  Satisfaction,  Cent.  Dig. 
II  aO;'  Dec.  Dig.  |  7.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis^ 
trict. 

Action  by  the  Ivy  Court  Realty  Company  ap^ainst  Robert  Russell 
Knapp.  From  judgment  for  defendant,  plaintiff  appeals.  Reversed, 
and  judgment  directed  for  plaintiff. 

Argrued  January  term,  1913,  before  SEABURY,  LEHMAN,  and 
PAGE,  JJ. 

Louis  E.  Felix,  of  New  York  City,  for  appellant. 
Harold  C.  Knapp,  of  New  York  City,  for  respondent 

PAGE,  J.  This  actuxn  was  brought  to  recover  rent  for  the  months 
of  Jtme,  jfuly,  August,  and  September,  1911,  at  the  rate  of  $55  a 
month.  The  answer  denies  that  the  defendant  ever  entered  into  any 
^  agreement  of  lease  as  alleged  in  the  complaint,  and  that  he  still  remains 
in  posscs.<^ion  of  the  premi.ses,  and  sets  up  as  separate  defenses  an 
accord  and  satisfaction  and  a  surrender  and  acceptance.  The  trial 
justice  gave  judgment  for  the  defendant  The  facts  are  substantially 
•  aS'foUows,  treating  every  contested  fact  as  settled  in  the  defendant's 
favor : 

[1]  The  written  lease  signed  by  the  defendant  was  received  in  evi- 
dence, and  no  attempt  made  to  substantiate  the  denial  thereof  in  the 
answer.  During  the  month  of  April  or  Mav  the  defendant  tnformed 
the  plaintiff's  agent  that  he  had  "a  lot  of  sickness,"  that  he  was  finan- 
cially embarrassed  and  unable  to  pay  the  rent,  and  asked  to  be  re- 
leased from  the  lease.  The  agent  declined  to  release  him,  and  he 
moved.    An  action  was  brought  against  him  for  the  May  rent,  and 
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judgment  was  recovered  for  $55  rent,  together  with  interest  and 

•costs,  on  June  15,  1911.  The  exact  amount  of  the  judgment  was  not 
stated  upon  the  record  in  this  trial.  In  February,  1912,  the  plaintiff's 
attorney  threatened  to  issue  a  garnishee  execution  against  the  salary 
of  the  defendant,  and  defendant  proposed  to  pay  $50  in  settlement  of 
all  claim  against  him*  This  proposition  the  attorney  accepted,  and 
the  following  receipt  was  prepared: 

"Received  from  Russell  R.  Knnpp  the  sum  of  fifty  ($50)  dollars,  recetpt 
Tvhereof  is  heteiby  acknowledged,  in  full  payment  and  settlement  ot  the  Jndg- 
ment  beretofore  entered  by  tbe  Ivy  Court  Bealty  Company  against  the  said 
Hussoii  R.  Knapp  hy  reason  of  the  amount  due  tbttnla  for  remti  etc.,  asld  pay- 
iuent  being  in  full  settlement  of  same. 

"[Signed]  Ivy  Court  Bealty  Co.,  by  Sophian,  Manager.** 

When  plaintiff's  attorney  produced  this  receipt,  defendant  objected, 
and  the  attorney  struck  out  the  .word  "same,"  and  inserted  "all  rent." 
What  authority  he  had  to  alter  a  receipt  signed  hy  another  is  not 
obvious;  and  he  testifies  that  at  that  time  he  knew  of  no  other  claim 
for  rent  against  the  defendant  than  that  mercred  in  the  judgment. 
It  is  this  payment  upon  which  the  defendant  relics  to  cstai)lish  an  ac- 
cord and  satisfaction  of  the  claim  for  $220,  the  four  months'  rent  in 
this  suit,  which  was  subsequently  brought. 

[2]  It  is  conceded  that  there-  was  more  than  $50  due  at  the  time 
of  this  payment  upon  the  judgment.  Therefore,  giving  the  defend- 
ant's testimony  full  effect,  the  transaction  would  not' constitute  an 
accord  and  satisfaction.  The  judgment  was  a  fixed  and  licjuidated 
claim,  which  the  defendant  was  under  obligation  to  pay,  entirely  sepa- 
rate and  <fistinct  from  the  claim  for  the  four  montiis'  rent,  and  it  is 
well  settled,  as  stated  in  Mance  v.  Hossington,  205  N.  Y.  33,  36,  98  • 
N.  E.  203, 204,  that : 

"The  i)ayiuent  of  an  admitted  liability  la  not  a  pnymoiit  or  a  consideration 
for  an  alleged  accord  and  satisfaction  of  another  iudepeudciit  allrued  liability. 
Ryan  v.  Ward.  48  N.  T.  204  [8  Am.  Rep,  539] ;  Nassoly  v.  Toniliiis.m,  148  N.  Y. 
32C  [42  N.  E.  715,  51  Am.  St  Rep.  COnl ;  T.iinie  v.  Sujcar  Loaf  l>airy  Co..  ISO 
N.  Y.  367  [73  N.  E.  61].  An  accord  and  satisfaction  requires  a  new  afjreement 
and  tbe  performance  thereof.  It  must  be  an  cxeeoted  contract,  founded  upon 
a  new  oonsldoratlon.  Nnssolv  v.  I'ninllnson,  stipra ;  Jnffrnv  v.  Davis,  124 
N.  Y.  164  (20  N.  E.  851,  11  L.  R.  A.  710]:  Kromer  v.  Heim,  75  N.  H  574  [31 
Am.  Bep.  4811;  FoUer  t.  KemR  138  N.  T.281  (88  N.  B.  1084,  20  L.  B.  A.  786}.** 

In  the  case  of  Mance  v.  Hossington,  a  receipt  had  been  given  in  the 
following  form : 

"Recel?ed  of  G.  A.  Hossington  917.00  In  fUl  of  all  aocoontB  and  demands  to 
date." 

It  was  shown  that  there  was  a  conceded  balance  due  and  unpaid  for 

services  of  that  amount,  and  it  was  held  that  such  payment  was  not 
an  accord  and  satisfaction  of  another  disputed  and  unliquidated  claim 
■existing  prior  to  the  date  of  the  receipt. 

[3j  Defendant  in  the  case  at  bar  testified  that  he  borrowed  the 
money  from  his  employer,  and  from  this  his  counsel  Sfscks  to  argue  that 
the  payment  was  made  by  a  third  person.   There  is  nothing  in  tl  ! 
contention.    It  makes  no  difference  from  what  source  the  defendant 
procured  the  money.  It  was  his  payment  of  an  obligation  which  he 
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Mras  bound  to  pay.  The'  evidence  does  not  establish  a  surrender  and. 
acceptance  thereof.  On  the  contrary,  defendant's  own  testimony  es- 
tablishes a  refusal  to  accept  a  surrender. 

The  judgment  should  therefore  be  reversed,  with  costs  to  appel- 
lant, and  judgment  directed  for  the  plaintiff  for  $220,  with  interest 
and  costs.  All  concur. 


(78  Misc.  Bep.  263.) 

GIXSBURG  V.  WOLF  et  aL 

(Supreme  Court,  Trial  Term,  New  York  County.  December,  1912.) 

Master  and  Servant  (fi  287*)— Injuuxs  to  Suvant— iNCOMPEnRT  Fbllow 
Servant — Pbohise  to  Disciiaboe. 
Where  negleet  ct  e  fellow  servant  working  wltii  ptalntiff.  a  minor,  at  a 

mnoliine,  was  the  cause  of  plnintllTs  band  being  cnnpht  and  Injured,  and 
defendant  prior  to  the  accident  bad  promised  to  discharge  the  Incompe- 
tent fellow  servant,  motions  to  dlsmtes  the  complaint  on  the  evldenoe  and* 
after  verdict  for  plaintiff,  for  a  new  trbil,  will  be  denied. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Pig.  ii  1051- 
1007;  Dec  Dig.  |  287.*] 

Action  by  Harry  Ginsburg,  by  Rachel  Ginsburcf,  guardian  ad  li- 
tem, against  Harry  Wolf  and  Charles  Wolf,  copartners  doing  busi- 
ness under  the  firm  name  and  style  of  the  New  York  Embossing: 
Company.  On  motions  to  dismiss  complaint  on  the  evidence  and, 
after  verdict  for  plaintiff,  for  a  new  trial.  Motions  denied. 

I.  Hershfield,«of  New  York  City,  for  plaintiff. 

B.  L.  Pettigrew,  oi  New  York  City,  for  defendants. 

PENDLETON,  J.  The  action  was  for  negligence.  PlaintifT's 
hand  was  caught  between  the  two  plates  of  the  machine.  Motions 

were  made  to  dismiss  the  complaint  on  the  evidence  and,  after  a 
verdict  for  the  plaintiff,  for  a  new  trial.  There  was  evidence  to 
support  the  contention,  and  it  must  be  assumed  that  the  promise 
to  discharge  the  incompetent  fellow  servant  was  made  and  plain- 
tiff was  requested  to  continue  woi'k,  and  that  the  fellow,  servant 
was  negligent  in  failing  to  push  the  leather  through,  and  that  plain- 
tiff was  free  from  negligence,  all  as  claimed  by  plaintiff.  The  dan- 
ger was  due  to  the  risk  involved  in  plaintiff's  putting  his  fingers  be- 
tween the  plates,  necessitated  by  the  failure  to  push  the  leather 
through.  If  the  promise  had  been  to  relieve  the  risk  by  supplying 
a  tool  or  appliance  for  pulling  out  the  leather  without  inserting  the 
fingers,  the  case  would  have  been  on  all  fours  with  the  case  of  Rice 
v.  Eureka  Paper  Co.,  174  N.  Y.  385,  66  N.  E.  979,  62  L.  R.  A.  611. 
95  Am.  St.  Rep.  585,  where  the  promise  was  to  supply  a  band 
shifter.  The  promise  to  relieve  the  risk  by  substituting  a  compe- 
tent man,  who  would  push  the  leather  through,  involves  no  differ- 
ent principle.  In  both  cases  the  promise  was  to  furnish  relief  from 
the  risk,  and  the  injury  was  due  to  the  failure  to  do  so. 

Defendant  contends  the  risk  was  both  known  and  obvious.  In 
cases  such  as  this,  that  the  risk  was  known  or  obvious  is  not  ma- 
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terial.  The  danger  in  cases  of  complaint  by  an  employ^  and  prom- 
ise of  remedy  by  an  employer  is  always  Imown;  otherwise  the 

complaint  and  promise  would  have  no  meaning.  The  promise  .by 
the  employer,  or  request  or  other  inducement  to  continue  alter  no- 
tice, constitutes  an  agreement  by  the  employer  not  to  claim,  or  a 
waiver  of  the  assumption  of  risk  by  the  employe  growing  out  of 
the  fact  that  it  is  known  or  so  obvious'  as  to  be  the  equivalent  of 
actual  knowledge,  and  shifts  the  assumption  of  risk  from  the  em- 
ploye to  the  employer.  Rice  v.  Eureka  Paper  Co.,  174  N.  Y.  385, 
66  N.  K.  979,  62  L.  R.  A.  611,  95  Am.  St.  Rep.  585;  Citrone  v. 
O'Rourkc  Eng.  Const.  Co.,  113  App.  Div.  518,  99  N.  Y.  Supp.  241, 
reversed  on  another  ground  188  N.  Y.  339,  80  N.  E.  1092,  19  L.  R, 
A.  (N.  S.)  340;  Lobasco  v.  Moxie  Nerve  Food  Co.,  127  App.  Div. 
677,  111  N.  Y.  Supp.  1007;  Stokes  v.  Barber  Asphalt  Paving  Co., 
134  App.  Div.  363,  119  N.  Y.  Sui)p.  37;  Leaux  v.  City  of  New  York, 
87  App.  Div.  405,  84  N.  Y.  Supp.  511. 

Defendant  urges  that  the  promise  was  to  discharge  Gramitsky 
on  Saturday,  i.  e.,  the  day  following,  and  that  until  time  for  per- 
formance of  the  promise  and  default  the  risk  was  the  employe's. 
The  rule  is,  however,  that  the  promise  by  the  employer  is  in  effect 
an  agreement  to  waive  any  claim  of  assumption  of  risk  by  the  em- 
ploye for  the  period  set  by  the  promise,  or,  if  no  time  for  perform- 
ance is  fixed,  until  the  expiration  of  a  reasonable  time  for  perform- 
ance after  the  making  of  the  promise.  See  cases  supra.  The  in- 
ducing of  the  employe  to  continue  is  the  foundation  of  the  inference 
of  the  employer's  agreement  to  assume  the  risk. 

Defendant  also  contends  that  the  act  of  Gramitsky  was  not  the 
proximate  cause  of  the  injury,  but  the  failure  of  the  plaintiff  to 
take  his  fingers  out  in  time.  The  plaintiff  was  placed  by  Gramit- 
sky's  act  in  a  place  of  dagger,  to  wit,  inserting  his  fingers  between 
the  plates.  In  that  position  he  was  required  to  exercise  due  care. 
This  he  did,  as  the  jury  has  found.  It  is  doubtless  true  that,  if 
plaintiff  had  withdrawn  his  fingers  in  time,  the  injury  would  not 
have  occurred.  This  might  be  regarded  as  the  immediate  cause, 
but  the  originating  cause  was  the  act  of  Gramitsky.  When  there 
is  a  break  in  the  chain  of  causes  by  the  intervening  of  a  new  agen- 
cy, the  questif)ii  as  to  whether  the  original  cause  is  the  proximate 
cause,  as  the  term  is  used  in  law,  depends  on  whether  the  accident 
is  within  the  ken  of  reasonable  prudence  or  foresight,  that  is,  might 
reasonably  be  apprehended  as  a  result  of  the  original  cause.  If 
so,  it  is  deemed  the  natural  consequence,  and  the  original  cause  is 
the  proximate  cause.  Gibnev  v.  State  of  New  York,  137  N.  Y.  1, 
33  N.  E.  142,  19  L.  R.  A.  365,  33  Am,  St.  Rep.  690;  O'Brien  v. 
Erie  R.  Co.,  139  App.  Div.  291,  123  N.  Y.  Supp.  1040;  Leeds  v. 
New  York  Tel.  Co.,  178  N.  Y.  118,  70  N.  E.  219;  Rowley  v.  New- 
burgh  Light,  Heat  8t  Power  Ca»  151  App.  Div.  65,  135  N.  Y.  Supp. 
944. 

In  this  case  the  original  cause  was  the  act  of  Gramitsky  in  not 
pushing  the  h  rither  through.  That  the  plaintiff  would  be  compel- 
led to  put  his  hngers  between  the  plates  of  tlie  machine  and  might 
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be  caught  is  certainly  within  the  above  rule,  and  under  the  above 

authorities  the  act  of  Gramitsky  must  be  deemed  the  proximate 

cause  of  the  accident.    In  Gibney  v.  State  of  New  York,  137  N. 

Y.  1,  33  N.  E.  142,  19  L.  R.  A.  365,  33  Am.  St.  Rep.  690,  a  father 

and  a  child  were  on  a  defective  bridge.    The  child  fell  through, 

and  the  faUier,  in  an  effort  to  save  the  child,  was  drowned.   It  is 

urged  that,  while  the  nt  p^Hc^ence  in  maintaining  a  defective  bridge 

was  the' cause  of  the  child's  death,  it  could  not  be  regarded  as  the 

cause  of  the  father's  death.    The  court  says: 

"But  while  the  immediate  cause  of  the  peril  to  which  the  father  exposed 
blnwelf  was  the  p«rU  of  tbe  child,  tor  the  purpose  of  admialrterlng  legal  rem* 

edles.  the  cause  of  the  pevll  In  both  cases  may  be  attributed  to  the  culpable 
negligence  of  the  state  In  leavlDg  the  bridge  in  a  dangerous  condition.  There 
Is  great  difflealty  In  many  caees  In  flxing  the  reeponelble  cause  of  an  injary. 
When  there  Is  a  break  In  the  chain  of  causes  by  the  Intervention  of  a  new 
agency,  and  then  an  Injury  happens,  is  it  to  be  attributed  to  the  new  elemeirt; 
and  le  this  to  be  treated  as  the  orlglnatlBg  cause*  to  the  ezdaslon  of  the  ante- 
cedent one.  without  which  no  occasion  would  have  arisen  for  the  Introduction 
of  a  new  element?  It  is  impossible  to  formulate  a  rule  on  the  subject  capable 
of  definite  and  easy  application.  The  general  mie  Is  that  only  tiie  natural 
and  prfixlmate  results  of  a  wrong  are  those  of  which  the  law  can  take  notice. 
But  where  a  consequence  is  to  be  deemed  proximate  within  the  rule  is  the 
point  of  dlfncolty.  In  this  case  these  elements  sre  present:  .Culpable  negU- 
;r«  nre  oti  the  part  of  the  state ;  the  falling  of  the  child  Into  the  canal  tbrongfa 
the  opening  which  the  state  negligently  left  in  the  bridge;  the  natural  and 
instinctive  act  of  the  father  in  plunging  into  the  canal  to  rescue  the  child ; 
the  drowning  of  both ;  the  fact  that  such  an  accident  as  that  which  befell  the 
child  might  reasonably  have  been  anticipated  as  the  result  of  the  coudltiun 
of  the  bridge;  and  the  further  consideration  that  a  parent  or  other  person, 
seeing  the  child  in  the  water,  would  incur  every  reasonable  ha/nrd  for  Its 
rescue.  We  think  it  may  be  justly  said  tliat  the  death  both  of  the  child  and 
parent  was  the  consequence  of  the  negUgMioe  of  the  state,  and  that  the  unsafe 
bridge  was  In  a  legal  and  Juridical  sense  the  cause  of  the  dro?ming  of  both.** 

In  the  case  of  O'Brien  v.  Erie  R.  Co.,  139  App.  Div.  291,  123  N. 

Y.  Supp.  1040,  decedent,  who  was  working  upon  the  tracks  of  the 

railroad  company,  ti'ied  to  warn  a  fellow  workman  of  the  danirer 
from  an  approaching:  train.  For  that  purpose  he  went  upon  the 
track  and  was  killed.  It  was  held  that  the  negUgcnce  of  the  de- 
fendant in  the  operation  of  the  train  was  the  proximate  cause  of 
the  death,  citinji^  above  case  of  Gibney  v.  State  of  New  York,  137 
N.  Y.  1.  33  N.  E.  142.  19  K.  R.  A.  365/33  Am.  St.  Rep.  690.  In  the 
case  of  Burns  v.  City  of  Yonkcrs,  83  Hun,  211,  31  N.  Y,  Supp.  757, 
the  injury  was  due  to  a  balking  horse  backing  over  a  defective  em- 
bankment. Held,  the  negligence  in  maintaining  the  defective  em- 
bankment was  the  proximate  cause  of  the  accident. 

Motions  denied,  30  days'  stay,  and  30  da^s  to  make  a  cascL 

Motions  denied. 
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PEOPLE  «x  rel.  WHEELKH  et  al..  Election  Ck)m'n,  ▼.  HOLMES, 

County  Treasurer. 

(.Supreme  Court,  Special  Term,  St.  Lawrence  Ck>anty.    June,  1012.) 

1.  Ck)UNTiEs  (5  ^:^^*) — election  Offickss — Covpensation, 

Under  Election  Law  (Consol.  Laws  1909,  c.  17)  |  193.  as  amended  by 
Laws  1011,  c.  649,  providing  that  the  salaries  of  commissioners  of  elec- 
tions outside  of  the  city  of  New  York  shall  be  fixed  by  the  board  of  super- 
visors appointing  the  comniissiuuers,  and  section  197.  as  amended  by  tlie 
mme  act,  prorldlag  that  the  board  of  electtons  shall  have  power  to  fix 
the  number,  salaries,  etc.,  of  clerlts  and  eniploy<^s,  and  to  appoint  and 
remove  them  at  pleasure,  an  agreement  between  the  board  of  supervisors 
and  the  board  of  elections,  that  the  salarj  fixed  by  the  board  of  super- 
visors Khouhl  include  all  expenses  for  necessary  labor  and  clerk  hire  was 
valid,  and,  while  it  did  not  limit  the  power  of  the  board  of  elections  to 
appoint  and  remove  employte.  It  pNrated  aoch  board  from  making  th^ 
salaries  a  connf  y  charge. 

[Ed.  Note. — For  other  cases,  see  Counties,  Cent  Dig.  |  202;  Dec  Dig. 
I  184.*] 

2.  CoiTWTiEs  (I  132*) — Election  Ofttcebs — Compewsatiow. 

An  agreement  between  a  board  of  supervisors  and  a  board  of  elections 
that  the  salaries  of  commissioners  of  election,  fixed  by  the  board  of  super- 
visors, should  inclufle  all  expenses  for  labor  and  clerk  hire,  was  not  an- 
nulled, or  its  performance  rendered  lmp<isslble,  by  the  subsequent  enact- 
ment of  r.nws  1911.  c.  891,  Increasing  the  duties  of  the  board  of  elections. 

(Ed.  Note. — For  other  cases,  see  Counties,  Cent.  Dig.  %  208;  Dec.  Dig. 

8.  CoTTirrm  (|  134*)— EtBonoir  Ofncna— CoMFBifBATioif . 

An  nfTTot  inent  between  a  board  of  supervisors  anU  a  board  of  elections 
that  the  salaries  of  the  commissioners  of  election,  fixed  by  the  board  of 
supervisors,  should  Inclvda  all  expenaes  for  labor  and  derk  hlra^  could 
not  ho  tr-riDitiiited  by  the  board  ot  electlona  withont  the  consent  of  the 

board  of  supervisors. 

[Ed.  Note. — For  other  cases,  see  Counties,  Cent  Dig.  {  202;  Dec.  Dig. 

4.  Counties  (|  134*) — Election  Officebs — Compensation. 

Even  if  Election  Law  (Consol.  Laws  10<X>.  c.  IT)  5  193,  as  amended  by 
Laws  1911,  c.  G49,  providing  that  the  salaries  of  commissioners  of  elec- 
tions outside  New  York  Gl^  rtiall  be  fixed  by  the  board  of  supervisors 
appointing  the  commissioners,  and  may  be  chanped  from  time  to  time  by 
resolution  of  that  board,  should  be  read  in  connection  with  County  Law 
(Consol.  Laws  10(19,  c.  11)  %  12,  snbd.  S,  as  amended  by  I..aws  1911,  c.  350, 
authorizing:  boards  of  supervisors  to  fix  the  salary  of  county  officers,  but 
providing  that  the  salary  or  conii)en8ation  of  an  officer  or  employ^  elected 
or  appointed  for  a  definite  term  shall  not  be  Increased  or  dImUilshed  dur- 
ing the  term,  the  board  of  supervisors  could  jrrnnt  an  allowance  for  clerk 
hire  to  a  board  of  elections,  who  had  agreed  that  the  salaries  of  the  com- 
missioners of  election  should  Indude  expcnsoa  for  clerk  hire 

[Ed.  Note.«-For  other  caaea,  aae  Conntlea,  Cent  Dig:  i  208;  Dec«  Dig. 

f  134.*] 

Mandamus  by  the  People,  on  relation  of  Fred  J.  Wheeler  and 
another,  as  Commissioners  of  Election  of  the  County  of  St.  Law- 
rence, against  George  M.  Holmes,  as  County  Treasurer.  Perempto- 
ry writ  denied. 

*For  other  cases  see  same  topic  a  8  number  to  Dec.  it  Am.  Dlgi.  1907  to  date.  A  Rep'r  UideztS 
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Lawrence  Russdl,  of  Canton,  for  relators. 
Gpsxgt  H.  Bowers,  of  Canton,  for  defendant. 

WHITMYER,  J.  The  relators  were  appointed  conimissioncrs 
of  election  of  the  county  of  St.  Lawrence  by  the  board  of  super- 
visors of  said  county  on  the  1st  day  of  August,  1911,  for  a  term  to 
expire  on  the  1st  day  of  January,  1913,  under  the  provisions  of 
chapter  649  of  the  Laws  of  1911,  which  amended  the  Election  Law 
(Laws  of  1909,  c.  22  [Consol.  Laws  1909,  c.  17])  eencrally.  As 
such  commissioners,  they  constituted  the  board  of  elections  of  the 
county.  Laws  1911.  c.  (A9,  §  l^.X).  Under  tlie  Irw,  the  board  of  su- 
pervisors of  the  county  had  the  power  to  fix  the  salaries  of  the  com- 
missioners and  to  change  them  from  time  to  time  by  resolution  (Id. 
§  193),  and  the  board  of  elections  had  the  power  to  fix  the  num- 
ber, salaries,  duties,  and  rank  of  its  chief  clerks,  clerks,  assistant 
clerks,  and  stcnnirraphers,  and  to  appoint,  and  at  pleasure  remove, 
and  to  fix  the  salaries  of,  all  employes  of  the  board  (Id.  §  197). 
The  appointments  were  made  and  the  salaries  were  fixed  by  the 
board  of  supervisors  under  an  agreement  with  the  commissioners 
that  such  salaries,  $800  per  year  for  each  commissioner,  were  to  in- 
clude all  their  expenses  for  necessary  labor  and  clerk  hire. 

On  October  18.  1911.  after  the  commissioners  had  entered  upon 
the  performance  of  their  duties,  chapter  891  of  the  Laws  of  1911, 
entitled  "An  act  to  amend  the  Election  Law  in  relation  to  nomina- 
tions and  primaries,"  was  passed.  The  act  became  effective  No- 
vember 15,  1911.  ■  It  did  not  repeal  the  law  under  which  relators 
were  appointed  cotnmissioners,  but  added  to  their  duties  as  such. 
They  continued  in  office,'  and  on  December  10.  1911,  sent  a  report 
to  the  board  of  supervisors,  as  required  by  the  bw  under  which 
they  were  appointed,  which,  so  far  as  material  here,  contained  the 
following: 

''Owing  to  the  enactment  of  the  Primary  Law,  which  was  Qot  anticipated 

wluMi  tlie  salary  and  agreement  with  the  board  was  made,  and  the  very  large 
amount  of  labor  added  to  the  board's  duties,  and  it  beius  impossible  tor  the 
board  to  do  this  additional  work  without  help,  we  brnve  employed  a  clork  at 
a  salary  of  $CO(J  per  year  and  a  stenographer  at  an  expense  of  $400  per  year. 
The  board  would  be  pleased  if  your  board  would  make  provision  for  the  pay- 
ment of  the  Mlariet  of  the  elerk  and  stenographer  monthly." 

The  board  did  not  make  such  provision.  It  is  conceded  that  the 
county  treasurer  has  sufficient  funds  to  pay.  Relators  have  con- 
tinued in  office,  and  have  brought  this  proceeding  to  compel  pay- 
ment. 

f1]  The  board  of  supervisors  had  the  power,  under  the  law.  to 
fix  the  salaries  of  the  commissioners,  and  the  latter  had  the  power 
to  appoint  and  remove  clerks  and  stenographers  and  to  fix  tlieir 
salaries.  The  board  of  supervisors  at  first  fixed  such  salaries  by 
resolution  at  the  sum  of  $500  per  year  for  each  commissioner,  with- 
out a.^:reement.  That  resolution  was  rescinded  on  the  day  after  its 
adoption,  and  another  was  adopted  by  which  such  salaries  were 
fixed  at  the  sum  of  $800  per  year  each,  upon  the  agreement  be- 
tween the  parties  that  the  same  should  include  all  expenses  for  nec- 
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essary  labor  and  clerk  hire.  It  is  apparent  that  the  parties  con- 
templated that  assistance  might  be  required,  and  that  the  board  of 
supervisors  ado|>ted  the  second  resolution,  so  as  to  control  or  limit 
the  amounts  to  be  expended  in  this  way. 

The  agreement  was  made  and  was  valid*  Larkin  v.  Village  of 
Brockport,  87  Hun»  573, 34  N.  Y.  Supp.  551.  Its  effect  was  to  limit 
the  powers  of  the  commissioners.  Under  the  law  they  had  the 
power  to  appoint  and  at  pleasure  to  remove  all  clerks,  stenog^ra- 
phers,  and  employes,  and  to  fix  their  salaries.  Wliile  their  ri,c:ht 
to  appoint  was  not  affected  by  the  agreement,  yet  they  could  not, 
US  between  themselves  and  the  board  of  supervisors,  make  the  sal- 
aries of  their  appointees  a  county  charge.  So  that,  unless  the 
agreement  has  been  modified  or  annulled,  the  proceeding  here  can- 
not be  maintained. 

[2]  It  is  claimed  that  the  agreement  was  made  with  reference  to 
the  Election  Law  as  it  stood  at  the  time,  and  that  the  passage 
thereafter  of  the  Primary  Law  rendered  performance  thereof  im- 
possible, thereby  annulling  the  agreement.  The  Primary  Law  did 
not  repeal  the  Election  Law  as  it  stood  at  the  time,  but  simply 
amended  that  law  in  relation  to  nominations  and  primaries,  and 
thereby  increased  the  duties  of  the  commissioners.  The  increase 
in  their  duties  would  not  have  entitled  them  to  increased  compen- 
sation, if  the  agreement  had  not  been  made  (People  v.  Supervisors, 
etc.,  1  Hill,  362.  367;  Wendell  v.  City  of  Brooklyn,  29  Barb.  204,  207; 
Palmer  v.  Mavor,  2  Sandf.  318;  Matter  of  Palmer,  21  App.  Div. 
ISO,  47  N.  Y.  Supp.  433;  Bernardi  v.  Fonda.  133  App.  Div.  510,  117 
X.  Y.  Supp.  727),  and  the  Primary  Law  did  not  render  perform- 
ance of  the  agreement  impossible. 

[3]  The  commissioners  recognized  the  agreement  in  their  report 
to  the  board.  In  it  they  stated,  in  effect,  tiiat  the  additional  work 
entailed  by  the  passage  of  the  Primary  Law  could  not  be  perform- 
ed by  them  without  help,  so  that  a  clerk  and  stenographer  had  been 
"employed,"  and  that  they  "would  be  pleased"  if  the  board  would 
provide  for  their  compensation  monthly.  It  is  claimed  that  this 
was  a  termination  of  the  agreement,  or  notice  thereof,  on  the  part 
of  the  commissioners.  The  language,  however,  indicates  rather 
that  it  was  intended  as  a  request,  and  this  is  borne  out  by  the  fact 
that  one  of  th^  commissioners  addressed  the  board  in  relation  to 
the  matter  on  the  following  day.  Even  if  it  was  intended  as  a  ter- 
mination of  the  agreement,  that  will  not  aid  the  relators  here,  be- 
cause that  result  could  not  be  effected  and  another  agreement  sub- 
stituted without  the  consent  of  the  board,  and  tliat  consent  was 
not  given.  The  communication  was  received,  ordered  placed  on 
file,  and  appears  in  the  minutes.  No  other  action  was  taken,  and 
the  board  did  not  make  the  provision  asked  for,  altliough  it  did 
provide  for  the  salaries  of  the  commissioners,  in  accordance  with 
the  agreement,  and  for  contingent  expenses. 

[4]  The  request  was  not  granted.  In  effect,  it  was  denied. 
There  was  no  express  consent,  and  consent  cannot  be  implied  mere- 
ly from  the  silence  of  the  board,  or  from  its  failure  to  act.  While 
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it  may  be  that  the  words  "from  time  to  time."  as  used  in  sectiott 

193  of  the  Election  Law,  must  be  construed  in  the  sense  of  "from 
term  to  term,"  when  that  section  is  read  in  connection  with  sec- 
tion 12,  subd.  5,  of  the  County  Law  (Consol.  Laws  1909,  c.  11),  as 
amended  by  Laws  1911,  c.  359,  thus  prohibiting  an  increase  or  de- 
crease in  the  salary  or  compensation  of  the  commissioners  during^ 
their  term  of  office,  their  appointments  being  for  a  definite  term  un- 
der the  statute,  yet  their  request,  being  for  clerk  hire,  and  not  for 
increase  of  salary,  could  have  been  granted.  The  board  of  super- 
visors, however,  relied  upon  the  agreement,  as  it  had  the  right 
to  do. 

The  work  of  the  relators  has  been  materially  increased,  but  the 
agreement,  unwisdy  made,  has  not  been  annulled  or  modified,  and 
relators  h.ivc  continued  in  office  under  it,  so  that  their  application 
must  be  denied,  but,  under  the  stipulation  tiled,  without  costs. 


WIEIITZ  SILK  MFG.  CO.  v.  LOUIS  METZGER  &  CO. 
(Supreme  Court,  Appellate  Term,  First  DeparUnent   February  7,  1913.) 

1.  WOBK  AND  Labor  (8  30*) — Actions — Sufficiexct  of  Evioencf. 

'In  an  attluu  fur  chnrKes  for  niauufacturiiig  silk  tbrewd  delivered  to 
plaintiff  Into  cloth  of  gold,  In  which  defoiidunt  counterclaimed  for  the 
valno  of  thri'iid  delivered  niul  n(tt  used,  evidence  held  to  make  It  a  jury 
question  whetb&r  any  of  the  thread  delivered  was  not  used  by  defendant 
and  retained. 

[Ed.  Note  — For  other  enoB,  aee  Work       Lalwr,  Cent  Dig.  H  AMIS; 

Dei-.  Dig.  i 

2.  WoKK  AND  Labob  (|  27*) — Actions — Admission  of  Evidence. 

In  an  action  for  charges  for  manufacturing  silk  thread  delivered  to 
plaintiff  Into  cloth  of  gold,  In  which  defendant  counterclaimed  for  the 
value  of  threud  delivered  and  not  u.sed,  evidence  as  to  the  namber  of 
yards  of  cloth  delivered  tQ  defendant,  and  that  its  wel|^t  was  equimlent 
to  the  thread  delivered,  wns  ndndsslble. 

[Ed.  Note. — For  other  cases,  see  Work  and  Labor,  Geot  Dig.  y  00-64 ; 
Dec.  Dig.  f  27.«] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Wiertz  Silk  Manufacturing  Company  against  Louis 
Metzger  &  Co.  From  a  judgment  for  plaintiff,  less  the  amount  of  de- 
fendants' counterclaim,  plaintiff  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  January  term,  1913,  before  SEABURY,  LEHMAN,  and 

PAGE,  JJ. 

Reuben  S.  Lind,  of  New  York  City,  for  appellant. 
L.  &  I.  J.  Joseph,  of  New  York  City  (^Louis  Josepli,  of  New  York 
City,  of  counsel),  for  respondent 

PACK,  J.  The  parties  to  this  action  made  an  agreement  whereby 
the  defendant  delivered  to  the  plaintiff  a  quantity  of  gold  thread  to 
be  manufactured  into  cloth  of  gold  and  returned  to  the  defendant  at 

*For  other  cases  see  same  topic  &  5  tfUUfiSB  lo  Dec.  A  Am.  >Dlgs.  ISO?  to  (Ut«,  4k  Rep'r  Indexes 
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a  stipulated  price  per  yard.  After  the  contract  was  performed  the 
plaintiff  billed  the  goods  to  the  defendant.  The  defendant  refused 
to  pay  the  bill  unless  the  plaintiff  would  credit  it  with  24  kilos  of 
gold  thread,  whkh  it  claimed  had  not  been  used  in  making  the  doth 
and  had  never  been  returned.  This  action  was  brought  to  recover  the 
amount  of  the  bill,  and  the  defendant  counterclainoed  for  the  value 
of  the  thread  claimed  to  be  short. 

At  the  trial  the  plaintiff's  claim  was  conceded.  The  defendant,  in 
support  of  the  counterdaim,  placed  one  of  its  officers  on  the  stand, 
who  testified  that  he  had  weighed  the  cloth  returned  by  the  plaintiff 
and  found  that  it  was  24  kilos  less  in  weight  than  it  should  have  been 
after  allowiiijj^  9  per  cent,  for  waste,  which  was  conceded  to  be  a 
proper  allowance.  To  rel)Ut  this  testimony  the  plaintiff  attempted  to 
prove  the  weight  of  gold  returned,  by  showing  the  number  of  yards 
of  cloth  ddivered  to  9ie  defendant  and  the  average  weight  per  yard. 
There  was  already  in  evidence  an  admission,  made  by  the  defendant 
in  a  letter  to  the  plaintiff,  that  "12  yards  of  18  inch"  was  equal  to 
1  pound  6V*°  ounces,  and  that  12  yards  of  "24  equals  1  pound  lAY^ 
ounces."  Using  this  as  a  basis,  the  plaintiff  offered  to  prove  the 
number  of  yards  ddivered,  and  show  that  the  weight  returned  was 
equivalent  to  that  delivered.  This  proof  the  learned  trial  justice  re> 
fused  to  receive,  and  insisted  upon  the  production  of  witnesses  who 
had  weighed  the  cloth  and  could  testify  as  to  its  weight.  The  plain- 
tiff was  forced  to  concede  that  it  had  not  weighed  the  goods,  where- 
upon a  verdict  was  directed  for  the  defendant  upon  the  cotmterclaim. 

[f)  There  was  nothing  to  support  the  defendant's  counterclaim,  ex- 
cept the  uncorroborated  word  of  one  of  its  officers  that  he  weighed 
the  cloth.  Opposed  to  this  were  the  oaths  of  the  plaintiff's  officer 
and  servant  that  all  the -material  furnished  by  the  defendant  was  used 
in  making  the  cloth.  There  was  presented  a  sharply  contested  ques- 
tion of  fact,  which  should  have  beoi  submitted  to  the  jury  as  requested 
•  by  the  plaintiff's  attorney. 

[t\  By  reason  of  its  relevancy  to  this  question,  and  also  as  affect- 
ing tne  credibility  of  the  defendant's  testimony,  the  plaintiff  should 
have  been  permitted  to  prove  the  weight  of  the  gootis  which  it  de- 
livered to  the  defendant,  by  the  admitted  ratio  of  yards  to  ounces. 

Because  of  tfiese  errors,  the  judgment  appealed  from  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  th^ 
event  All  concur. 


(79  Mlie.  Bep.  234.) 

IiBfiCBECK  ft  BBTZ  BAQLB  BRBWINO  Oa  CRTJDa 

(SapreiDe  Courts  Appdlato  Term,  First  Department  February  7,  1918.) 

JuoomirT  (I  961*)— Ras  JxmteATA-'BuBBBii  w  Floor. 

Where  defendant  pleads  a  prior  judgment  as  a  har,  the  burden  is  on 
bim  to  show  that  such  judgment  covers  the  cause  of  action  sued  on  in 
tbe  ineBent  mlt  and  benee  tbat  tbe  ebeek  now  soed  on  was  not  credited 
to  defendant  in  readdng  the  balance  then  soed  for. 

lEd.  Note.— For  oCber  cases,  see  Judgmesti  Cent  Dig:  H  1S08-1812; 
Dec:  Dig.  I  951.*] 

•For  oUi«r  cases  s«e  same  topic  A  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indies 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Lembeck  &  Betz  Eagle  Brewing  Company  against 
Louis  M.  Crudo.  Judgment  for  defendant,  and  plaintiff  appeals. 
Reversed. 

Argued  January  term,  1913,  before  SEABURY,  LEHMAN,  and 

PAGE.  JJ. 

George  Ryall,  of  New  York  City,  for  appellant. 
Morris  Kamber,  of  New  York  City,  for  respondent 

PAGE,  J.  This  action  was  brought  to  recover  upon  a  check  for 
$156.  given  by  the  defendant  to  the  plaintiff  upon  December  13, 

1905.  The  defenses  are  payment,  and  a  former  adjudication.  On 
the  first  trial  of  this  case  a  judgment  I'ctwcen  the  same  parties  was 
offered  in  evidence,  but  excluded,  and  judgment  was  given  for  the 
plaintiff,  which  was  reversed,  and  a  new  trial  ordered.  134  N.  Y. 
Supp.  576.  On  the  second  trial  the  judgment  roll  in  the  former  ac- 
tion was  received  in  evidence,  and  judgment  was  given  for  the 
defendant.   From  that  judgment  this  appeal  was  taken. 

The  evidence  is  very  unsatisfactory.  The  facts,  as  far  as  we 
,have  been  able  to  deduce  them  from  the  record,  are  as  follows: 
The  defendant  was  a  saloon  keeper,  buying  draught  and  bottled 
lager  beer  from  the  plaintiff.  On  December  13,  1905,  the  defend- 
ant gave  the  plaintiff  the  check  in  suit,  which,  together  with  cer- 
tain credits  to  which  the  defendant  was  entitled  for  discount  on 
beer  of  S44,  was  credited  to  his  account.  This  check  was  protested 
lor  nonpayment.  Thereafter  further  sales  of  beer  were  made  by 
the  plaintiff  to  defendant,  and  in  July,  1906,  an  action  was  brougKt 
in  Rockland  county  by  the  plaintiff  against  Che  defendant  to  recov- 
er $247  for  a  balance  due  for  goods  sold  and  delivered  between  the 
1st  day  of  September,  1*X)5,  and  the  1st  day  of  January,  1906.  Judg- 
ment was  secured  in  August,  1906,  and  the  judgment  was  paid. 
This  period  covers  the  time  that  tlie  goods  were  sold  for  which  the 
check  in  suit  was  given.  But  whether,  the  price  of  those  goods 
was  included  in  the  amount  for  which  suit  was  brought  does  not 
clearly  appear  from  the  evidence.  The  burden  is  upon  the  defend- 
ant, as  he  claims  the  former  judgment  is  a  bar  to  this  action,  to 
Show  afHrmativcly  that  the  balance  due.  for  which  suit  was 
brought,  was  not  arrived  at  by  including  in  the  credits  the  item 
of  this  check,  so  that  the  debt  for  which  this  check  was  given  was 
actually  embraced  within  the  issue  in  that  litigation  and  determin- 
ed, and  this  could  be  shown  by  parol  evidence.  Bell  v.  Merrifield, 
109  N.  Y.  202,  211,  16  X.  K.  55.  4  Am.  St.  Rep.  436;  Lewis  v.  O. 
N.  &  P.  Co.,  125  N.  Y.  341,  348,  26  N.  E.  301;  Carlcton  v.  Lom- 
bard, Ayres  &  Co.,  149  N.  Y.  137,  152,  43  N.  E.  422;  Reynolds  v. 
JEtnA  Life  Ins.  Co.,  160  N..  Y.  635.  651,  55  N.  E.  305. 

The  respondent  in  his  brief  states  that  this  check,  when  dishon- 
ored, was  charged  back;  but  there  is  absolutely  no  evidence  to 
sustain  that  contention.  It  will  be  necessary  to  determine  wheth- 
er this  check  was  accepted  as  payment  pro  tanto  of  the  indebted- 
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ness.  If  it  was,  the  check  constitutes  a  new  obligation,  and  a  cause 

of  action,  separate  and  distinct  from  the  cause  of  action  for  '^oods 
sold  and  delivered,  arose,  and  the  judgment  in  the  former  action 
would  not  bar  this  action.  The  mere  giving  of  the  check  would 
'not  have  such  an  effect,  for  the  substitution  of  one  executonr  obli- 
gation for  another  does  not  extinguish  the  precedent  debt,  unlessi 
there  is  an  express  agreement  to  accept  the  new  obligation  for  the 
old.  If,  therefore,  this  check  was  accepted  as  payment,  credited 
on  the  account,  and  the  balance  of  the  account  sued  upon  in  the 
Rockland  county  action  was  struck  with  this  credit  allowed,  and 
an  agreement  was  entered  into  that  this  check  should  be  paid  by 
the  <kfendant,  either  in  cash  or  by  the  crediting  thereon  ot  subse- 
quent discounts  on  beer  purchased,  the  check  would  constitute  a 
^  new  obligation,  the  consideration  of  which  would  be  the  extin- 
guishment of  the  precedent  debt,  and  the  amount  remaining  un- 
paid upon  the  check  would  be  enforceable  in  this  action,  and  the 
former  adjudication  would  not  be  a-  bar.  If,  however,  the  credit 
of  this  check  on  the  account  was  nullified  by  charging  back  the 
amount  thereof  before  the  balance  was  struck,  the  former  adjudica- 
tion in  the  Rockland  county  action  would  be  a  complete  bar. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  order- 
ed,- with  costs  to  appellant  to  abide  the  event.  It  is  hoped  on  the 
next  trial  that  the  evidence  will  be  confined  within  the  narrow  lim- 
its indicated  by  this  opinion.  All  concur. 


COHIBN  et  aL  t.  SIMON  STRAUSS.  Ine. 
(Snpreine  Court  Appellate  Term,  First  Department  Febmrj  T,  ltl&) 

1.  Landlobd  and  Tbnamt  a  152*) — ^Lbabb— ConmvcnoR— Altkbatmh — 

"Prkmisks." 

A  lease  of  the  ground  or  first  floor  of  a  building  allowing  the  tenant 
to  make  alteratfons  on  the  '^premleea,'*  did  not  permit  the  tenant  to  lower 

the  floor  three  feet  at  ono  end  for  the  pnrposo  of  makiiif:  n  mmMng  picture 
house  out  of  it,  since  that  would  be  extending  the  alterations  off  the 
"premlMo**;  ttie  basement  being  raited  to  another  tenant 

[Ed.  Note— For  other  casep,  see  Landlord  and  Tenant  Cent  Dig.  11 

63fi-557;  Deo.  Dig.  §  152.* 

For  other  deflnitlons,  see  Words  and  Phrases,  voL  6^  pp.  GG0&-5513; 
▼ol.  8,  p.  77^1.] 

2.  Evidence  (f  393*) — Lease— Written  Instrument— Parol  Evidence. 

In  nn  action  by  a  tenant,  suing  for  a  deposit,  having  canceled  tho  lease 
on  the  ground  that  the  owner  wonid  not  let  him  lower  the  floor,  where  the 
lease  provided  that  he  could  make  alterations  "on  the  premises,**  being 
the  first  floor,  the  basement  boinjr  rented  to  another  party,  conversations 
had  before  the  execution  of  the  lease  as  to  lowering  the  floor  were  not 
admissible. 

[Kd.  Note.— For  other  caaea.  set  Brldenoeb  Cent  Di&  y  1786-1744: 

Dec.  Dig.  I  .S93.*]  '  -m  mm  , 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dig- 

trict. 


•Wot  other  cases  see  name  topl«  A  |  mnoutt  111  DM.  A  Am.  DlgB.  HQ?  to  date,  A  Bap'r  taOium 

139  N.Y.S.— 3d 


Digitized  by  Google 


1»  MSW  YOBX  BUPPLBMBHT 


(Sup.Ct. 


Action  by  Lester  D.  Cohen  and  others  against  Simon  Strauss,  In- 
corporated. Judgment  for  plaintiffs,  and  defendant  appeds.  Re- 
versed. 

Argued  January  term,  1913,  before  SEABURY,  LEHMAN,  and 
PAGE,  JJ. 

Arnold  Lichtig,  of  New  York  City,  for  appellant 
Louis  W.  Osterweis,  of  New  York  City,  for  respondents. 

PAGE,  J.  This  action  was  brought  to  recover  $500  deposited  by 
the  plaintiffs,  as  tenants,  upon  the  making  of  a  lease  with  the  de- 
fendant, as  stated  in  the  lease, 

**to  be  held  by  the  lessor  for  the  punctual  payment  of  the  rent,  and  the  faith- 
ful performanoe  of  the  corenanta,  eoiidltl<»i8,  and  agreemeDti  in  tills  leaae 
set  fortlL" 

The  lease  further  provides  that  the  lessee  shall  have  the  right  to 
cancel  this  lease  at  any  time  prior  to  the  9th  day  of  May,  1912,  upon 

written  notice  to  the  lessor, 

"whereapon  the  sum  of  |500  mentioned  In  the  preceding  paragraph  of  this 
lease  sliall  tie  Yetaii)«d  by  the  lessor  and  become  Its  absolute  property,  as  liq- 
uidated  and  stipulated  damages,  against  which  the  lessees  shall  have  no  claim 
of  any  kind  whatsoever,  and  the  parties  hereto  stipulate  to  treat  the  said  sum 
as  liquidated  damages  In  such  erent,  becatise  the  exact  amoant  of  damages 
which  the  lessor  would  sustain  in  that  event  Is  dIfBcult,  if  not  lnipossil)le,  of 
ascertainment;  and  this  leaser  and  the  term  hereby  granted,  shall  thereupon 
eease  and  come  to  an  end,  and  neither  of  the  parties  hereto  shall  have  any 
further  claim  against  the  other." 

The  plaintiff  on  the  8th  day  of  May,  1912,  gave  written  notice 

of  their  election  to  terminate  the  lease,  and  demanded  the  return  of 
the  $500.  The  theory  on  which  the  ptaintiffs  predicate  their  right  to 
recover  is  that  the  defendant  had  refused  to  allow  them  to  slope 
the  tioor  of  the  premises  three  feet,  and  that  without  so  doing  they 
would  be  unable  to  use  the  premises  for  a  "moving  picture  house," 
for  which  use  they  had  hired  the  premises.  The  plaintiffs  claim  this 
right  upon  the  terms  of  the  lease  and  a  conversation  had  with  the 
defendant's  president  prior  to  the  execution  of  the  lease.  The  prem- 
ises demised  was: 

'*The  ground  floor  or  store  floor  of  the.  premises  commonly  known  as  No. 
225  West  116th  street,  together  with  additional  space  in  the  ground  floor  of 
four  feet  front  and  rear  in  the  extreme  westerly  portion  Of  the  adjoining 

building  known  as  223  West  116th  street."  * 

( 1  ]  A  clause  of  the  lease  provides  that ; 

"Tho  lossoos  shall  have  the  rluht,  upon  coraplylnfr  with  such  conditions  as 
the  owner  of  the  building  may  impose,  to  make  alterations  and  Improvements 
on  the  said  premises,  hut  at  their  own  cost  and  ezpease,  so  as  to  make  same 
more  desirable  for  the  boslness  to  be  conducted  by  the  lessees  therdn.** 

The  plaintiffs  thereupon  had  plans  prepared  for  extensive  altera- 
tions in  the  premises.    The  particular  change  to  which  objection 

was  made  by  the  defendant  was  a  lowering  of  the  floor  three  feet 
at  one  end  of  the  building  and  by  a  gradual  slope,  bringing  it  to 
the  former  floor  level  at  the  entrance,  thus  appropriating  that  much 
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additional  space  from  the  basement,  which  had  been  leased  to  an- 
other tenant.  The  tenants  claim  that,  as  this  would  make  the  prem- 
ises more  desirable  for  their  business,  they  had  the  right  to  make  this 
alteration;  and  the  learned  trial  judge  seems  to  have  agreed  with 
their  contention. 

That  this  is  an  erroneous  construction  of  the  clause  of  the  lease 
above  quoted  is  too  clear  to  require  extended  argument.  The  ''prem- 
ises" upon  which  the  plaintiffs  were  permitted  to  make  alterations  and 

improvements  were  the  demised  premises — i.  e.,  that  portion  of  the 
building  known  as  the  ground  or  first  floor — and  did  not  j^ive  the 
plaintiffs  a  right  to  appropriate  other  portions  of  the  buildmg.  It 
would  have  made  the  premises  more  desirable  for  the  business  that 
plaintiffs  intended  to  conduct,  if  the  ceiling  was  22  feet  high,  instead 
of  12.  Respondents  would  hardly  urge  that  by  reason  thereof  they 
had  the  right  to  appropriate  the  apartment  over  the  store  and  tear 
out  the  floor,  so  that  they  might  secure  the  additional  height  of  ceil- 
ing. The  principle  is  the  same.  If  they  had  the  right  to  take  three 
feet  of  a  portion  of  the  building  distinct  from  that  demised,  why  not 
ten? 

[2]  The  court  properly  excluded  the  conversation  had  before  the 
lease  was  signed.  The  plaintiffs  exercised  the  right  they  had  under 
the  lease  to  cancel  it,  and  by  that  act  the  defendant  was  to  retain 
the  $500  as  liquidated  damages,  especially  as  it  was  conceded  at  the 
opening  of  the  case  that  defendant's  actual  damage  had  exceeded  that 
sum. 

Judgment  reversed,  with  costs,  and  complaint  dismissed^  with  costs. 
All  concur. 


HERB  et  al.  t.  DAT. 
(Snpieme  Ooort,  AppeUata  Tenn,  Fliat  Dcnartment  FSbmaxy  7,  1918.) 

1,  Landlord  and  Tenant  (|  22*) — Pabol  Lease. 

Whore  the  partle.s  only  agreed  In  oral  discussion  on  the  term  of  a 
lease  and  the  rental,  without  discussing  other  terms,  except  that  It 
^onld  be  reduced  to  writing  and  other  conditions  added,  tlieta  was  a 
mere  agreement  for  a  lease,  and  not  a  parol  letting. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  fi 
SSS^i  Dee.  Dig.  i  22.*] 

2.  Lamoloid  ahd  Tenant  d  28*>— Creation  of  Lease. 

A  parol  lease  for  a  year  arises  when  the  parties  agree  upon  all  the 
terms,  though  they  intend  thereafter  to  reduce  them  to  writing. 

[Ed.  Note.— For  otlier  eases,  aee  Landlord  and  Tenant,  Oent  Dig.  I  60; 
Dec.  Dig.  I  23.«] 

S.  Landlord  and  Tenant  (§  23*) — Execution  of  Leasb— Paboi.  Lease. 

Where  the  tenant  knew  that  the  landlord  expected  him  to  execute  a 
▼alld  lease  for  a  year  before  taking  pos.session,  and  the  landlord  stated 
the  terras  upon  which  he  would  lease  when  the  printed  lease  was  sub- 
mitted, to  which  terms  the  tenant  did  not  object,  but  took  and  continued 
in  possession  for  sereral  nootba  witboot  ohjeetlon,  tlMM  was  a  Talid 
parol  lease. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  |  60 ; 
Dec.  Dig.  %  28.*]  

•Vor  otbtr  CMM  SM  taiM  tople  a  I MQMBW  ta  Dm.  *  Aid.  SlgL  IMT  to  SiMb  ft  B9'r  la^^ 


Digitized  by  Google 


98S 


laU  NEW  YORK  aUPPLEMENT 


(Sup.Ct 


4.  Lanht  oRD  AND  Tenant  H  281*)— Aonom  lOB  Rbsit— DBRltSBS— Suinw* 

D£R  AND  ACCKPTAItCEs 

The  defenise  of  ranendor  of  the  iwemlMs  and  their  acceptance  hy  tbe 

landlord  must  be  established  by  tbe  tenant,  wben  sued  for  rent. 

fEd.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  U 
02«-i)34;  Dec.  Dig.  §  231.*] 

5.  LAIVDLORD  ARB  TBlTAlffT  (|  194*)— SUBBBRDm  W  FBIMISn— ByXDCRCB. 

Tlie  delivery  and  acceptance  of  the  keys  to  an  apartment,  though  evi- 
dence of  a  surrender  by  Uie  tenant,  does  not  of  itHelf  constitute  a  sur- 
render, relieving  from  liability  for  rent  nnless  delivered  to  one  author- 
ized to  accept  them,  and  undor  clrctimstances  justifying  tat  lafermce 
that  the  parties  t^iereby  intended  to  terminate  the  lease. 

[Bd.  Note.— For  other  caaea,  aaa  Landlord  and  Tenant.  Cent  Dig.  U 
788,  788;  Dec  Dig;  |  IM.*] 

8.  LAXnTORD  AND  TENANT  (|  2.31*)— ACTIOIIB  lOB  RBRT — SumOISlfCT  OF  ET- 

lUKNCE — SUBBENDER  OF  PREMISES. 

Kridence  in  a  landlord's  action  for  rent  held  not  to  Rhow  that  the  keys 

to  an  npnrtment  were  dolivorpd  to  the  landlord's  agent  when  the  leaao 
was  olaiuicd  to  be  terminated,  so  as  to  constitute  a  snrrender. 

(Ed.  Note^For  other  caaea,  aeo  Landlord  and  Tenant,  Gent  Dig.  If 
926-034;  Dec.  Dig.  1  SSL*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Jacob  Herb  and  another  ai^ninst  James  R.  D;iy.  From  a 
judgment  for  defendant,  plaintiffs  appeal.   Reversed,  and  new  trial 

ordered. 

Argued  January  term,  1913,  before  SEABURY,  LEHMAN,  and 
PAGE,  JJ. 

Milton  S.  Hoffman,  of  New  York  City,  for  appellants. 
Bernard  Gordon,  of  New  York  Qty,  for  respondent 

LEHMAN,  J.  In  October,  1911,  the  defendant's  wife  agreed  to 
lease  an  apartment  for  one  year  from  November  1st  at  a  rental  of 
$55  per  month ;  the  lease  to  be  sent  to  and  signed  by  her  husband. 
On  October  26th  the  defendant  sent  the  plaintiffs  the  rent  for  one 
month.    The  check  was  inclosed  in  a  letter  which  says : 

"I  came  away  without  the  lease  this  morninic:,  and  If  I  find  the  same  satis- 
factory to-morrow  I  will  sign  and  return.  I  presume  it  is  tbe  usual  Poliiemus 
form  of  flat  leaae  used  hy  tiila  and  other  responsible  offlcea.** 

Thereafter  the  defendant  received  a  lease,  not  in  the  Polhemus 
form,  and  containing  some  clauses  that  were  not  entirely  usual,  and 
which  had  not  been  discussed  between  the  parties.  This  lease  was 
never  signed.   In  November  the  defendant  and  his  wife  entered  into 

possession  of  the  apartment,  and  continued  in  possession  until  the 
end  of  April.  They  then  vacated  the  apartment,  leaving  tlie  keys 
with  a  woman  in  charge  of  the  apartment  house.  This  woman  had 
complete  charge  of  the  house,  including  the  renting  of  apartments 
and  the  collection  of  rents.  As  part  of  her  duties  she  received  the 
keys  from  outgoing  tenants.  After  the  defendant  had  vacated  the 
premises,  the  landlord  brought  this  action  for  the  May  rent. 

[1]  The  plaintiffs  claim  that  these  facts  show  a  valid  parol  lease 

•Tor  etli«r  eaiM  ist  iwn«  topic  *  i  muubbb  in  D«c.  4  Am.  Digs.  1907  to  dato,  4  Rt^'t  InduM 
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for  a  year,  and  tlie  defendant  denies  the  making  of  a  lease,  and  claims 
that,  if  a  lease  was  made,  it  came  to  an  end  by  surrender  and  accept* 

ance.  There  is  no  doubt  in  my  mind  that  no  parol  lease  for  a  year 
was  made  by  the  defendant's  wife.  At  that  time  the  parties  had 
agreed  only  on  the  term  and  the  rental.  No  other  terms  were  dis- 
•  cussed.  The  parties  agreed  that  the  lease  should  be  made  in  writ- 
ing, and  the  writing  thereafter  proposed  by  the  landlord  contained  ad- 
ditional terms.  It  is  quite  evident,  therefore,  that  the  parties  had 
not  then  agreed  upon  all  the  terms  of  the  lease. 

[2]  It  seems  to  me,  however,  that  thereafter  the  defendant  did  for 
himself  enter  into  a  valid  parol  lease  for  a  year.  A  lease  for  a  year 
comes  into  existence  as  soon  as  the  parties  have  come  to  an  agree- 
ment upon  idl  tiie  terms,  even  though  they  intend  thereafter  to  enter 
into  a  written  contract  as  evidence  of  the  prior  parol  agreement.  The 
same  rules  that  govern  the  making  of  other  parol  contracts  are  ap- 
plicable to  the  making  of  parol  leases.  Where  one  side  has  stated  the 
terms  upon  which  he  will  make  the  contract,  and  the  other  side  has 
words  or  acts  shown  an  acceptance  of  those  terms,  a  contract  is 
made  between  the  parties. 

[3]  In  this  case  the  defendant  knew  that  the  plaintiffs  expected  him 
to  enter  into  a  valid  lease  for  one  year  before  he  entered  into  posses- 
sion of  these  premises.  The  plaintiffs  stated  the  terms  upon  which 
they  would  make  the  lease,  when  they  submitted  the  printed  lease. 
So  far  as  the  record  shows,  the  defendant  never  objected  to  any  of 
these  terms,  and  never  refused  to  sign  because  certain  terms  were  in 
the  lease,  but  entered  without  objection  into  possession,  and  continued 
in  possession  for  several  months.  Knowing  that  the  landlord  had 
offered  possession  upon  certain  terms,  the  defendant,  by  accepting  and 
retaining  possession  for  months,  has  cleariy  evinced  his  acceptance  of 
these  terms,  and  is  bound  by  his  contract.  This  contract  was  made 
by  him,  and  not  by  his  wife,  and  no  question  of  agency  therefore  need 
be  considered. 

[4,  6]  The  defense  of  surrender  and  acceptance  is  an  affirmative 
defense,  which  the  defendant  must  establish.  The  only  evidence  in 
the  case  of  such  a  surrender  and  acceptance  is  the  receipt  of  the  keys 
by  the  agent.  The  delivery  and  acceptance  of  the  keys  to  an  apart- 
ment, while  evidence  of  a  surrender,  does  not  in  itself  constitute  a 
surrender.  To  show  a  surrender,  the  tenant  must  show  that  the  deliv- 
ery of  the  keys  was  made  under  circumstances  justifying  the  infer- 
ence that  the  parties  thereby  intended  to  terminate  the  outstanding 
term,  and  was  made  to  a  person  with  authority  to  terminate  a  valid 
lease. 

[I]  In  this  case  the  evidence  does  not  even  show  that  the  keys 
were  delivered  at  the  time  when  it  is  claimed  that  the  lease  was  ter- 
minated, for  the  agent  was  the  only  witness  who  testified  on  this 
point,  and  she  testified,  in  answer  to  the  question,  "And  she  gave  you 
the  keys  when  she  moved  out,  the  day  she  moved  out  in  Apnl?" 
"No,  she  didn't;  she  gave  me  the  keys  before  she  moved  out.'* 
Moreover,  while  the  agent  was  shown  to  be  authorized  to  receive  the 
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keys  from  outgoing  tenants,  she  was  not  shown  to  have  any  andiority 

to  terminate  valid  outstanding  leases. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  or(icre<l» 
with  costs  to  appellant  to  abide  the  event   All  concur. 


(70  Misc.  Beik  268^ 

GILDAY  T.  HBNNEN. 
(Supreme  Omrt;  Appelate  Term,  First  Department  Fetenary  7,  1S1S4 

1,  Work  and  Labor  ({  4*) — Rtght  to  Compensation. 

Ordinarily  one  requesting  another  to  perform  serviceB  for  Mm  im- 
pliedly agrees  to  pay  their  reasonable  ralae,  tmleas  ttie  dldumtanoea 
Justify  him  In  beUeftag  tliat  tile  person  reanested  would  not  eapect  com- 
pensation. • 

[Ed.  Note.— For  other  cases,  see  Work  and  Labor,  Cent  Dig.  |f  3->7; 
Dec.  Dig.  i  4.*] 

2.  Phtsioiahb  and  SuBeaoHO  d  18*)— CoMPaiMAiioir— Impubd  Oonteiov — 

PROrESSIOTfAL  COURTF-ST. 

Plaintiff  and  defendant  were  physicians  on  a  hospital  staff,  and  de- 
fendant while  perfimninff  an  operation,  telephoned  to  plaintiff,  and 
when  he  arrlvpd  tJio  patient  was  suffering  from  a  hemorrhage,  and  de- 
fendant said  to  plaintiil:  **1  wish  you  wouid  finish  this  operation  for  lue. 
This  woman  is  bleeding.  I  can't  control  It"  Whereupon  plain tiiT  fin- 
ished tbe  operation.  The  patient  was  In  a  private  room  paid  for  by 
defendant,  who  received  a  nominal  fee  of  $10.  Held,  that  plaintiff  la 
deemed  to  have  rendered  his  services  from  the  high  sense  of  the  pro* 
fes-^it-nal  obligation  and  courtesy  which  exists  in  the  medical  profession, 
and  cannot  recover  on  an  implied  promise  by  defendant  lo  pay  for  such 
service;  the  fact  that  the  operation  was  not  performed  in  the  charity 
ward  and  that  defendant  received  a  nominal  fee  for  bis  own  services  not 
changing  the  rule. 

[Ed.  Note.— For  other  cases^  see  Pliyslcians  and  8ursaon%  Cent  DIs. 
1118-20;  Dec  Dig.  i  18.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Nmth  Db- 

trict. 

Action  by  Walter  C.  Gilday  against  William  D.  Hennen.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  complaint 
dismissed. 

Argued  January  term,  1912,  before  SEABURY,  LEHMAN,  and 
PAGE,  JJ. 

Hart  &  Tompkins,  of  New  York  City  (Mittard  F.  Tompkins,  of 

New  York  City,  of  counsel),  for  appellant. 
Frederick  W.  Sperling,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  plaintiff  and  the  defendant  are  both  members 
of  the  staff  of  a  hospital  in  the  city  of  New  York.  While  the  defend- 
ant was  performing  an  operation  upon  a  patient,  be  desired  tiie  phdn- 
tiff's  aid,  and  sent  a  teleph.one  message  requesting  the  plaintiff  to 

come  to  the  hospital  to  help  him  out.  Plaintiff  immediately  came  to 
the  hospital  and  went  into  the  private  operating  room.  A  woman  was 
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on  the  operating  table.    Her  abdomen  was  open,  and  she  was  saf- 

fering  from  a  hemorrhage.    The  defendant  said  to  him: 

"Doctor,  I  wish  you  would  flnisb  thia  operation  for  mei  Tltis  woman  is 
Miwtflng    I  ean*t  control  it'* 

Plaintiff  then  finished  the  operation.  The  defendant  was  perform- 
ing the  operation  for  a  fee  of  $10,  and  the  patient  was  not  strictly  a 
charity  patient,  although  the  defendant  was  paying  for  the  private 
room.  The  plaintiff  thereafter  brought  this  action  to  recover  the  rea- 
sonable value  of  his  services. 

[  1  ]  Ordinarily,  of  course,  where  a  person  requests  another  to  per- 
form services  for  him,  he  impliedly  agrees  to  pay  the  reasonable  value 
of  the  services  rendered  at  his  request.  This  rule  is  founded  in  com- 
mon sense.  Unless  the  circumstances  in  which  the  request  is  made 
justify  him  In  the  hdief  that  the  person  requested  to  perform  the 
services  would  not  expect  any  compensation,  the  person  requesting  the 
ser\'ices  must  reasonably  have  supposed  that  his  request  implied  a 
promise  to  pay  for  the  services.  Such  circumstances  exist  where  the 
relation  of  the  parties  is  such  that  the  services  might  well  be  requested 
as  a  matter  of  personal  or  professional  courtesy  or  duty. 

[2]  If,  therefore,  the  plaintiff  is  entitled  to  recover  upon  an  im- 
plied contract  to  pay  for  the  services  rendered,  it  must  be  upon  the 
theory  that  there  is  no  professional  courtesy  or  duty  requiring  a  physi- 
cian to  give  aid  to  a  brother  practitioner  associated  with  him  in  the 
same  hospital,  when  the  brother  practitioner's  skill  or  experience  is 
insufiident  to  cope  successfully  with  an  emergency  that  has  arisen  and 
which  may  cause  disastrous  results  to  a  patient  under  his  care.  I 
am  absolutely  unwilling  to  hold  that  the  profession  of  medicine  does 
not  impose  such  an  obligation  upon  its  members,  nor  do  I  believe  that 
even  the  plaintiff  would  seriously  contend  that  the  judgment  in  his 
favor  should  be  sustained,  if  it  can  be  sustained  only  upon  such  a 
theory. 

.  He  uiges,  however,  that  this  obligation  exists  only  in  regard  to 
charity  patients  in  the  hospital,  and  not  in  regard  to  private  patients 

in  a  private  room.  The  distinction  which  he  tries  to  draw  is,  in  my 
opinion,  however,  not  logical.  While  a  physician  is  entitled  to  rea- 
sonable compensation  for  his  services  from  the  person  benefited,  the 
services  which  he  renders  should  not  be  measured  by  the  compensa- 
tion received.  Physicians  ordinarily  recognize  this  rule  and  give  the 
benefit  of  their  skill  free  to  persons  who  cannot  pay  for  the  services 
rendered,  and  as  a  matter  of  professional  courtesy  will  give  reason- 
able assistance  to  other  physicians.  The  plaintiff  has  shown  that  he 
recognized  this  rule  by  joining  the  staff  of  a  hospital,  where  it  is  the 
custom  that  physicians  should  treat  patients  gratis  and  aid  each  other 
In  their  treatment  of  public  patients. 

A  physician  who  chims  under  an  implied  contract  for  his  services 
should  show,  therefore,  that  the  services  were  rendered,  not  as  a  part 
of  his  high  professional  obligations,  or  as  a  matter  of  professional 
courtesy,  but  because  he  expected  to  be  paid  for  them.  This  is  the 
test  to  be  applied  in  every  case  where  a  physician  sues  upon  an  im- 
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plied  contract.  It  seems  to  me  that,  where  a  physician  requests  the 
services  of  another  physician  to  aid  him  in  earning  compensation  for 
himself,  he  is  hound  to  pay  for  these  services ;  but  he  has  a  right  to 
believe  that  a  fellow  practitioner  in  the  same  hospital  will  expect  no 
compensatioii,  if  his  services  are  sought  merely  to  aid  him  in  an  op- 
eration from  which  he  himself  expects  to  derive  no  substantial  profit 
If  the  operation  had  been  performed  in  the  public  operating  room, 
the  plaintiff  concedes  that  he  would  have  been  reasonably  expected 
to  render  the  requested  aid  without  compensation ;  but  the  true  dis- 
tinction, it  seems  to  me,  is  not  to  be  found  in  the  place  where  the 
operation  was  performed,  but  is  to  be  found  in  the  nature  and  pur- 
pose of  the  services  requested.  Since  the  defendant  requested  the 
plaintiff's  aid,  not  for  the  purpose  of  earninc^  a  fee  for  himself,  but 
only  for  the  purpose  of  alleviating  suffering  or  removing  an  immi- 
nent danger,  he  had  a  rigiit  to  expect  that  these  services  would  be 
rendered  freely  and  willingly. 

Judgment  should  be  reversed,  with  costs,  and  complaint  dismissed, 
with  costs.  All  concur. 


GAMAGE  V.  LLEWELLYN. 
(Supreme  Court,  Appellate  Term,  First  Deyartment    February  7.  1918i) 

PUADXNO  (5  312*) — EVIDE.VCE — WRITTEN  iNBTRrTMEWTS. 

The  mere  fact  that  one  suing  on  a  written  instrument  under  seal,  which 
called  tot  payments  on  certain  dates,  a  coiiy  of  whleb  was  attached  to  the 

coniplnlnt.  referred  to  It  in  the  complaint  as  a  promissory  note,  did  iu>t 
justify  its  exclusion  from  evidence,  since  what  It  was  called  Is  ImmuteriaL 

[Ed.  Note.-'For  other  cases,  see  Pleading;  Cent  Dig.  §S  943,  948;  De& 
Dig.  I  812.*) 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Harry  C.  Gamage  against  William  H.  Llewellyn.  Judg- 
ment for  defendant,  and  plaintiff  appeals.  Reversed. 
Argued  January  term,  1913,  before  SEABURY,  I^HMAN,  and 

PAGE.  JJ. 

Eniile  Schultzc.  of  New  York  City  (John  R-  Halsey,  of  New  York 
City,  of  counsel),  tor  appellant. 

Simpson  &  Simpson,  of  New  York  City  (Robert  M.  Simpson, 
of  New  York  City,  of  counsel),  for  respondent. 

SEABURY,  J.  The  plaintiff  sued  upon  a  written  instrument  under 
seal,  a  copy  of  which  was  annexed  to  the  complaint,  wherein  the  de- 
fendant agreed  to  pay  to  the  order  of  the  plauititi  certain  sunis  of 
money  on  specified  dates  as  the  purchase  price  of  certain  shares  of 
stock.  The  plaintiff's  cause  of  action  was  entirely  predicated  upon  this 
written  instrument.  The  plaintiff  offered  the  instrument  in  evidence, 
and,  upon  the  objection  of  the  defendant,  it  was  excluded,  subject  to 
the  plaintiff's  exception. 

The  reason  for  it.s  exclusion  seems  to  have  been  that  it  was  de- 

*ror  other  caaet  i«e  tame  topic  A  i  muwbbb  to  Dec.  ft  Am.  Olst.  1907  to  date,  4  Rep'r  lAdczM 
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scribed  in  the  complaint  as  a  promissory  note.  The  manner  in  which 
it  was  characterized  in  tlie  complaint  is  immaterial.  It  was  a  written 
agreement,  under  the  terms  of  which  the  plaintiff's  cause  of  action 
arose.  As  such,  it  should  have  been  received  in  evidence.  The  agree- 
ment itself  contains  all  the  elements  necessary  to  constitute  a  promis- 
sory note.  It  follows  that  the  instrument  was  improperly  excluded, 
and  that  the  court  below  erred  in  dismissing  the  complaint. 

Ju(ii,Tnent  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event.  All  concur. 


iTU  Misc.  Bep.  2:{7j 

GRKEXGRASS  v.  NORTH  RIVER  INS.  CO. 
(SupreiM  Gonrt,  Appellate  Term,  First  Department   February  7,  1918.) 

1.  Insurance  (8  fiO-S*) — Proof  of  Loss — Waiver — Question  fob  Jury. 

Whether  Insurer,  by  retaining,  without  objection  to  Its  form,  an  inven* 
tory  fumlRhed  by  insured  after  a  fire  and  entering  into  negotiations  for 
settlement,  and  finally  di.sclaimlng  liability  on  the  sole  ground  that  in- 
sored  bad  not  properly  protected  tbe  property  after  the  fire,  did  not  waive 
the  service  of  a  more  formal  proof  of  loss,  is  a  questton  tor  the  Jury. 

(Ed.  Note.— For  other  cases,  see  losonmce^  Cent;  Dig.  ||  1M0,  1782- 
1770;  Dec.  Dig.  f  608.*] 

2.  Inst  RANOB  H  606*) — Goiromomi  ov  FouoT— SBPABAVXiro  Pbopbtt  Aim 

Fire.  • 
A  condltton  of  a  Are  policy,  for  separatloii  by  Insured  after  a  fire  of 

the  damaged  goods  from  the  undamnged,  is  given  a  llbernl  constrnctfon 
in  favor  of  insured ;  and  it  is  enough  that  there  is  such  a  separation  that 
insnrer  can  estimate  the  loss. 

[Ed.  Note.— For  other  cases,  see  Insnranoe,  Cant  DI|^  H  1291,  1292; 

Dec.  Dig.  §  505.*1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Morris  Grccnji^rass  against  the  North  River  Insurance 
Company.  From  a  judgment  of  nonsuit,  plaintifi'  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  January  term,  1913,  before  SBABURY,  LEHMAN,  and 
PAGE,  JJ. 

Arthur  C.  Mandel,  of  New  York  City,  for  appellant. 
House,  Grossman  &  Vorhaus,  of  New  York  City  (Samson  Selig, 
of  New  York  City,  of  counsel),  for  respondent 

PAGE,  J.  This  was  an  action  to  recover  the  value  of  household 
goods  and  clothing  destroyed  by  fire.  The  defendant  did  not  contest 
the  fact  tiiat  the  goods  as  claimed  by  the  plaintiff  were  upon  the  prem- 
ises and  that  a  fire  occurred,  nor  did  it  offer  evidence  tending  to 
show  that  the  loss  was  different  from  that  claimed ;  but  they  seek 
to  escape  liability  on  two  technical  grounds :  First,  that  the  assured 
had  failed  to  prove  that  he  had  served  on  the  defendant  a  sufticient 
proof  of  loss  within  the  60-day  period  limited  by  the  policy;  and. 
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second,  that  the  assured  had  failed  to  properly  separate  the  damaged 
goods  from  the  undamaged.  The  fire  occurred  on  February  16,  1912. 
The  exact  date  when  the  defendant  was  notified  of  the  fire  does  not 
appear. 

[1J  The  defendant's  adjuster  testified  that  he  called  at  the  premises 
on  February  19lh  and  discharged  the  fire  patrol  man,  as  he  always 
did  when  he  was  notified  of  a  loss;  and  when  the  plaintiflF's  ad- 
juster called  at  the  oftice  of  the  defendant  and  notified  them  of  the 
loss  on  February  21,  1912,  the  person  in  charge  of  that  department 
stated  that  they  already  knew  of  the  loss.  The  plaintiff  prepared  an 
inventory  in  Hebrew  and  gave  it  to  hb  adjuster,  who  translated  it 
into  English,  and  on  February  29,  1912,  the  inventory  was  given  to 
the  defendant's  agent.  This  inventory  contained  a  list  of  each  article 
claimed  to  have  been  destroyed,  with  its  value,  and  the  total  amount 
of  such  claim ;  but  it  was  not  signed,  nor  verified  by  the  oath  of  the 
claimant.  The  next  day  the  defendant's  adjuster  called  at  the  prem- 
ises with  this  inventory  and  witli  the  plaintiff's  adjuster  went  over 
the  remnants,  and  ofTered  first  $150,  and  then  $200.  These  offers 
were  refused  by  plaintiff's  adjuster,  who  offered  to  take  $400  on 
the  claim  of  $526.20,  The  defendant's  adjuster  left,  and  the  next 
day  sent  a  disclaimer  of  liability — 

"tor  auy  loss,  or  (lamage  that  may  have  been  caused  tlurough  your  negligence 
to  properly  protect  the  damaged  and  ondamaged  property,  as  called  for  In 
lines  No.  07, 68  and  09  of  the  printed  conditions  of  your  poAlej.  •  •  • 

No  mention  is  made  of  a  claim  that  the  inventory  was  not  suHi- 
dent,  and  the  requirement  for  a  si|:ned  and  verified  statement  of 
loss  is  not  contained  within  the  speafied  lines  of  the  policy.  Upon 
the  facts  it  was  clearly  a  question  for  the  jury  to  determine  whether 
the  defendant,  by  retaining  the  inventory  furnished  by  the  plaintiflF 
without  objection  as  to  its  form  and  entering  into  negotiations  of 
settlement,  had  not  waived  the  service  of  a  more  formal  proof  of 
loss.  Glazer  v.  Home  Ins.  Co.,  190  N.  Y.  6,  82  N.  E.  727;  Davis 
V.  Grand  Rapids  Fire  Ins.  Co.,  15  Misc.  Rep.  263, 26S,  36  N.  Y.  Supp. 
792,  affirmed  157  N.  Y.  685,  51  N.  E.  1090. 

[2]  On  the  second  objeclion,  that  the  goods  were  not  kept  sepa- 
rated, the  testimony  of  the  plaintiff's  adjuster  that  they  were  so  sepa- 
rated, and  the  defendant's  adjuster  that  they  were  not,  raised  an  issue 
of  fact  for  the  jury.  That  the  landlord,  for  the  purpose  of  repairing 
the  building,  had  removed  of  required  the  removid  of  d&ins  from  the 
rooms  in  which  they  were  at  the  time  of  the  fire,  does  not  in  itself 
constitute  a  breach  of  the  contract.  If  the  undamaged  property  and 
the  damaged  were  so  separated  that  the  company  could  estimate  the 
loss,  a  reasonable  and  substantial  compliance  with  this  provision  is 
all  that  is  required.  For,  after  the  liability  has  been  fixed  by  a  loss, 
the  insured  may  not  be  deprived  of  his  rijgfhts  to  indemnity  by  a  nar- 
row and  technical  construction. of  the  conditions  and  stipulations  which 
prescribed  formal  requisites,  by  which  that  right  is  made  available; 
on  the  contrary,  a  liberal  and  reasonable  construction  of  them  should 
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be  given.  McNally  v.  Phccnix  Ins.  Co.,  137  N.  Y.  389.  33  N.  E.  475. 
The  learned  trial  jud^e  seems  to  have  overlooked  this  requirement. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event.  All  concur. 


(79  IfiM.  B«p.  25&) 

ELLIOTT  T.  BANK  FOR  SAYINGS  et  aL 

(Sapreme  Ooiirt,  Appelate  Term,  First  Department  Ttlbmuy  7,  1918.) 

1.  WiTXEssEa  (§  150*) — ^Trarsactionb  with  Deceased  Persons — Competenct. 

Plaintiff,  suinpr  a  bank  and  the  admlnistmtor  of  a  deceased  depositor 
to  recover  the  deposit  as  a  gift  causa  uiortit;,  is  not  couitJetent  to  tes- 
tify to  the  transaction  with  decedent  in  which  the  latter  gave  to  plain- 
tiff the  h&nk  book  representing  the  deposit. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent.  Dig.  |i  664,  660-609, 
en-W;  Dee.  Dig.  I  159.*] 

2.  Otm  (S  82*)— Cavsa  Moana— BwDawcfg— Ouii'iciawcT. 

A  gift  causa  mortise  of  a  bank  deixjslt  is  not  established  by  the  tes- 
tlmony  ot  a  third  person  that  she  witnessed  the  transaction  between 
decedent  and  the  donee,  but  did  not  notloe  Cbe  bank  book  Mob  was 
deiivorod  by  deced^t  to  tlia  donee,  and  did  not  know  wbethtf  It  was 

the  one  sued  on. 

[Ed.  Note.— For  other  cases,  see  GUts,  Cent  Dig.  §i  154,  156;  I>ec.  Dig. 
I  82.*! 

8.  Oomra  <i  lS8^}-~UvmetPAL  Cooaia  JuaisDioTiow. 

Under  Municipal  Court  Act  (T-<aw8  1902.  c.  580)  i  42,  subd.  2.  providing 
that  any  person  may  be  made  a  defendant  who  has  an  interest  in  the 
eoritroTersj,  adverse  to  plaintiff,  and  section  187,  authorizing  a  defendant 

to  apply  for  an  order  dlrectln;:  the  bringing  Into  court  of  a  third  person 
as  a  codefendant,  tlie  Municipal  Court  has  Jurisdiction  of  an  action  by  a 
donee  of  a  bank  deposit,  claimed  as  a  gift  causa  mortis,  against  ttie  Iwilk 
and  the  administrator  of  tiie  deceased  donor;  the  latter  being  IWOperljr 

joined  for  the  determination  of  his  rights. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  H  437-468;  Dec 
Dig.  I  188.*] 

4.  OouBTs  (1 189*) — Effect — Jurisdiction  Acquirf.d. 

Where  one  made  a  dofeiuinnt  In  the  Municipal  Court  appeared  gen- 
erally by  attorney,  the  court  had  jurisdiction  to  retain  him  as  a  party 
and  determine  his  claim,  as  against  ttia  obJeetlOB  relating  to  the  manner 
of  bringing  him  into  court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  U  409,  412;  Dec 
Dig.  f  1S9.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  I^a- 
trict. 

Action  by  Sarah  E.  Elliott  against  the  Bank  for  Savings  and  Wil- 
liam J.  Doherty,  as  administrator.  From  a  judgment  of  the  Munic- 
ipal Court  for  plaintiff,  defendants  appeal.  Reversed,  and  new  trial 

ordered. 

Art^ucd  January  term,  1913,  before  SEABURY,  LEHMAN,  and 
PAGE,  JJ. 


•ler  e(a«r  sssM  MS  MUM  tople  a  I  MVMasa  is  Dm.  *  Ask  Olcik  U07  to  dsftik  A  aa9*r  ladeiis 


Digitized  by  Google 


940 


139  NBW  TOBX  ■UPPLmOMV 


(Sup.  Ct. 


Strong  &  Cadwalader,  of  New  York  City  (Russell  Wolfe,  of  New 
York  City,  of  counsel),  for  appellant  Bank  for  Savings. 

James  F.  Donnelly,  of  New  York  City  (T.  J.  Flynn,  of  Brooklyn, 
of  counsel),  for  appellant  Doherty. 

Bennett  E.  Siegelstein,  of  New  York  City,  for  respondent 

PAGE,  J.  The  action  is  brought  to  recover  from  the  defendant 
hank  a  deposit  of  $500,  claimed  by  the  plaintiff  as  a  gift  mortis  causa 
from  her  deceased  sister.  William  J.  Doherty,  as  administrator  of 
the  sister's  estate,  was  made  a  party  defendant.  No  money  judgment 
was  demanded  against  him,  but  he  appeared  and  defended,  and  the 
formal  judgment  entered  contains  an  adjudication  that  the  money  on 
deposit  in  the  bank  is  no  part  of  the  decedent's  estate  and  the  ad- 
ministrator has  no  bona  fide  claim  against  it. 

[IJ  In  the  course  of  the  trial  the  plaintiff  was  permitted  to  testify 
to  conversations  and  transactions  had  with  the  deceased.  On  motion 
the  testimony  as  to  conversations  was  stricken  out,  but  that  as  to 
the  personal  transactions  allowed  to  remain,  over  the  objections  of 
counsel.  An  exception  was  duly  taken.  They  include  the  very  trans- 
action in  which  the  deceased  is  alleged  to  have  given  the  bank  book, 
representing  the  deposit  sued  for,  to  the  plaintiff.  This  testimony 
was  improi^erly  received.  Griswold  v.  Hart,  205  N.  Y.  384,  96  N.  £. 
918;  Clift  V.  Moses,  112  N.  Y.  426,  20  N.  E.  392;  Richardson  v. 
Emmett,  170  N.  Y.  412,  63  N.  E.  440. 

[2]  The  only  other  evifience  to  substantiate  the  plaintiff's  claim 
is  the  testimony  of  Catherine  Hannah,  an  aunt  of  the  plaintiff,  who 
says  that  she  witnessed  the  transaction;  but  she  admits  that  she  did 
not  notice  the  bank  book  which  was  delivered  by  the  deceased  to  the 
plaintiff,  and  did  not  know  whether  it  was  the  one  sued  upon  or  not. 
Without  the  plaintiff's  testimony,  there  was  no  evidence  to  identify 
the  subject-matter  of  the  gift.  The  judgment  must  therefore  be 
reversed. 

[3]  As  the  case  must  be  retried,  it  is  necessary  to  pass  upon  the 
further  claim  of  the  appellants  that  the  Municipal  Court  had  no  juris- 
diction to  entertain  the  action  in  the  form  in  which  it  was  brotufht. 
We  are  of  opinicm  that  there  is  no  merit  in  this  contention.  The 
action  is  merely  one  at  law  to  recover  a  sum  of  money.  Ry  section 
42,  subd.  2,  of  the  Municipal  Court  Act  (Laws  1902,  c.  580) : 

"Any  person  may  be  made  a  defendant  who  h&a  or  claims  an  interest  In 
the  controversy  adverse  to  tbe  plaintiff  or  who  is  a  necessary  party  defendant 
for  the  complete  determination  or  settlemdit  of  a  gnestlon  Involved  tiiece- 
in.  •  •  •** 

It  was  proper  practice,  therefore,  to  join  the  administrator  as  a  de- 
fendant and  determine  his  rights.  Furthermore,  by  section  187  of 
the  Municipal  Court  Act,  the  bank,  if  sued  alone,  could  have  brought 
in  the  administrator  as  a  party  and  interpleaded  him  with  the  plain- 
tiff. In  this  case  the  plaintiff  foresaw  this  contingency,  and  to  save 
time  |oined  the  administrator  as  an  original  party.  At  the  trial  the 
plaintiff  offered  to  discontinue  as  to  the  administrator;  but  on  demand 
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of  the  bank  Tie  was  retained  as  a  party,  after  which  he  presented  his. 
case  to  the  court. 

[4]  The  pleadings  were  oral,  so  the  objection  only  related  to  the 
manner  of  bringing  him  Into  court.  As  he  appeared  generally  by  at- 
torney, the  court  had  ample  jurisdiction  on  that  ground  alone  to  retain 
him  as  a  party  and  determine  his  claim. 

The  judgment  appealed  from  is  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellants  to  abide  the  event  All  concur. 


(79  mac  B«p.  2SS.) 

JAMES  V.  MOIITEN  et  al 
(8iipr«iM  ContU  Appellate  Term,  First  Department   February  T*  1918.) 
HvNiriPAL  CoBPORATioxs  (|  706*) — InunoMa  IN  STBBBxa— SumcnRCT  or 

E  V 1 DE  N  CE — NEOLIG  E  N  CE. 

In  an  actton  for  damags  to  plalnttlTe  avtoinolille  by  collision  with  de- 
fendant's horse,  which  was  ninnlni;  away  becatiso  of  a  prior  collision 
with  another  automobile,  evideuce  held  not  to  bu«>taiQ  a  finding  of  negli- 
gence by  defendant  on  tlie  gronnd  tliat  Us  boree  was  not  attended  when 

It  started  to  run  away. 

[Ed.  Note. — For  other  cases,  see  Monicipal  Corporationa,  Cent  Dig.  1 
1518;  I>ee.  Dig.  i  706.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth 
District. 

Action  by  Arthur  C.  James  against  Alexander  Morten,  implead- 
ed with  others.  From  a  judgment  for  plaintiff,  defendant  Morten 
appeals.    Reversed,  and  new  trial  ordered. 

Argued  January  terni^  1913,  before  SEABURY,  LEHMAN,  and 
PAGE,  JJ. 

Hoadly,  Lauterbach  &  Johnson,  of  New  York  City  (Alfred  H. 
Townley,  of  New  York  City,  of  counsel),  for  appellant. 

Bertrand  L.  Pettigrew,  of  New  York  City  (Everett  W.  Bovard, 
ol  Elmhurst,  of  counsel),  for  respondent, 

T.EIIMAN,  J.  The  plaintiff's  automobile  was  damaged  by  col- 
lision with  a  horse  and  runabout  owned  by  the  defendant  Morten. 
The  record  shows  without  dispute  that  the  collision  occurred 
through  no  negligence  of  the  plaintiff.  It  also  shows  without  dis- 
pute tiiat  at  the  time  of  the  collision  Morten's  horse  was  running 
away  and  that  there  was  no  driver  in  the  runabout.  It  further  ap- 
pears that  before  the  horse  ran  into  plaintiff's  automobile  it  had 
been  involved  in  a  collision  with  another  automobile,  owned  by 
defendant  Breed.  Plaintiff  in  his  complaint  alleged  negligence  on 
the  part  of  Morten  in  driving  and  managing  the  horse  and  wagon, 
and  on  the  part  of  the  defendant  Breed  in  managing  and  operating 
the  automobile,  in  runninj::  into  and  colliding  with  said  horse  and 
wagon,  and  causing  the  said  horse  to  run  away. 

At  the  trial  the  plaintiff  called  both  Morten  and  Mrs.  Breed, 
who  was  riding  in  the  automobile  at  the  time  of  the  collision,  as 

•For  oUier  cum  m«  same  topic  A  |  mumbsb  In  Dec.  4  Am.  DlgB.  INT  to  4«t*,  A  IUp*r  lutnm 
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his  witnesses,  and  the  case  really  developed  into  a  question  as  to 
the  responsibility  for  the  collision  between  Morten's  horse  and 
wagon  and  Breed's  automobile;  it  being  apparently  assumed  that 
that  collision  was  the  cause  of  the  runaway,  and  hence  of  the  dam- 
*  age  to  plaintiff's  car.  Morten  testified  that  Breed's  automobile  ran 
into  his  wagon,  that  the  impact  threw  him  out,  and  that  the  horse 
then  ran  away.  Mrs.  Breed  testified  that  the  automobile  passed 
Morten's  horse  and  wagon,  and  shortly  thereafter  she  felt  a  blow 
on  the  rear  of  the  car,  and  then  saw  Morten  thrown  from  the  wag- 
on and  the  horse  run  away.  The  defendants  presented  some  evi- 
dence in  their  own  behalf,  but  this  evidence  introduces  no  issue 
other  than  the  issues  presented  by  the  testimony  of  the  witnesses 
Morten  and  Mrs.  Breed,  produced  by  the  plaintiff.  If  the  jury^  be- 
lieved Morten,  they  could  find  that  Breed's  automobile  collided 
with  his  horse  and  wagon  through  the  negligence  of  Breed's  chauf- 
feur. If  they  believed  Mrs.  Breed,  they  were  bound  to  find  that 
the  collision  was  not  due  to  any  negligence  on  the  part  of  her 
chauffeur;  but  in  the  latter  case  they  were  by  no  means  bound  to 
find  that  it  occurred  through  the  negligence  of  Morten,  for  it  might 
well  be  that  his  horse  had  become  unmanageable  before  the  colli- 
sion and  not  as  a  result  of  the  collision. 

The  theory  of  the  plaintiff  and  of  the  trial  justice  in  submitting 
the  case  to  the  jury  was  that  the  plaintiff's  testimony  made  out  a 
prima  facie  case  of  negligence  agamst  Morten,  by  showing  that  at 
the  time  of  the  injury  the  horse  was  unattended;  that  this  prima 
facie  case  could  be  met  only  by  proof  that  at  the  time  the  horse  ran 
away  it  was  attended ;  that,  if  the  jury  believe  Morten,  then  they 
were  bound  to  hold  that  the  horse  was  not  unattended  at  the  time 
it  ran  away,  but,  believing  Morten's  testimony,  they  were  also 
bound  to  find  that  Breed's  chauffeur  was  negligent.  On  the  other 
hand,  if  they  believed  Mrs.  Breed,  then  they  were  bound  to  dis- 
credit Morten's  testimony,  and  if  Morten's  testimony  that  he  was 
driving  die  horse  until  he  was  thrown  out  by  the  impact  from 
Breed's  machine  is  disregarded,  then  the  original  inference  of  neg^ 
Hgence,  by  reason  of  the  horse  being  unattended  at  the  time  it  ran 
into  plaintiff's  automobile,  still  holds  good.  In  accordance  with 
this  theory  the  trial  justice  charged  at  plaintiff's  request  that  the 
fact  of  the  horse  running  away  without  Uie  driver  is  some  evidence 
of  negligence  on  the  part  of  the  defendants.  The  difficulty  with 
this  charc-e  i?  that  any  possible  presumption  of  negligence  from  the 
fact  that  the  horse  was  running  away  without  a  driver  is  complete- 
ly met  by  the  undisputed  proof  that  at  the  time  the  horse  started 
to  run  away  the  driver  was  in  the  waeon  and  was  thrown  out.  Up- 
on this  point  Morten  and  Mrs.  Breed,  both  witnesses  produced  by 
the  plaintiff,  are  absolutely  agreed,  and  no  jury  could  be  permitted 
to  disregard  this  evidence. 

Judgment  must  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event.  All  concur. 
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GOLDBERG  v.  I^ACKSHIN. 

(Supreme  Conrt,  Appellate  Term,  First  Department.   February  7,  1913.) 

Ldotatioi?  of  Actions  (S  195*) — BuHnrx  of  Proof — Absence  from  State. 

Where  plaintiff  In  an  action  for  goods  sold  made  a  prima  facie  show- 
ing of  defendant's  al)sence  from  the  state  after  the  sale  and  delivery,  the 
burden  was  on  defendant  to  show  his  presence  lu  tho  state  after  the  In- 
debtixlness  accrued  for  a  sufficient  time  to  bar  the  action  by  limitations. 

(Ed.  K^ytft— For  otiwr  caaoy  see  Ltmltatton  of  Actional  Gent  Dig.  if 
711-716;  Doe.  DIff.  •  196.^ 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Morris  Golfllicrg  against  Hyman  T.ackshin.  From  a 
judgment  for  deiendant,  plaintifi  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  January  term,  1913,  before  SEABURY,  I^HMAN,  and 
PAGE,  JJ. 

Max  Lessler,  of  New.  York  City,  for  appellant 
Albert  Gross,  of  New  York  City,  for  respondent 

LKHMAN,  J.  The  plaintiff  sued  for  g^oods  sold  and  delivered  to 
the  defendant  between  October  6,  1905.  and  November  26,  1^05.  The 
answer  of  the  defendant  consists  of  a  general  denial  and  a  plea  of 
the  statute  of  limitations.  At  the  trial  the  plaintiff  gave  some  testi- 
mony, very  general  in  form,  as  to  the  sale  and  delivery  of  the  goods 
in  question,  and  also  presented  testimony  which  showed  prima  facie 
•  that  the  defendant  had  removed  to  Russia  and  resided  there  for  some 
time  after  tlie  goods  were  sold.  At  the  close  of  the  plaintiff's  case 
the  defendant  moved  to  dismiss  the  complaint*— 

"on  the  grround  that  ho  failed  to  show  a  delivery  of  tho  goods,  except  the 

fteni^  of  Ortohor  21st.  0<-tobpr  inth,  and  October  2v!d,  and  upon  the  further 
ground  that  he  baa  not  proved  facts  sufficient  to  take  It  witbout  tbe  statute 
of  llmttatlonfl.** 

The  trial  justice  then  stated  that  he  reserved  decision  on  this  mo- 
tion. The  defendant  then  rested,  without  introducing  any  evidence, 
and  the  trial  justice  gave  judgment  in  defendant's*  favor.  The  de- 
fendant now  seeks  to  sustain  this  judgment  on  the  ground  that  the 
evidence  is  insufiicient  to  show  a  delivery.  The  testimony  on  this 
point  is  very  vague,  but  the  defendant  conceded  that  there  was  suf- 
ficient proof  of  delivery  as  to  three  items,  and  the  plaintiff  was  en- 
titled to  judgment  for  the  amount  of  these  items  at  least,  if  the  stat- 
ute of  limitations  did  not  bar  the  action.  The  plaintiff— 

**niiido  a  prima  fhclo  case  of  abeence  of  the  defendant  from  tiie  etate,  and  pot 

the  burden  of  proof  iipon  him  to  show  his  presence  In  tlio  state  after  the  In- 
debtedness to  the  plaintiff  accrued  for  a  sufficient  time  to  bar  the  claim ;  that 
is,  for  alz  years."  Hetmer  ▼.  Hinot,  75  Hnn,  800,  27  N.  Y.  Snpp.  70. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event.  All  concur. 

*For  oUier  cases  see  s&me  u>pic  &  i  mumbsu  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  lAdeze* 
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8EEMAN  et  al.  t.  CHAS.  M.  SCOTT  PACKING  CO. 

(Snpreme  Ooort,  AopeUate  Term,  First  Department  February  7,  ldl3.) 

3aU6  (5  17.3*) — Reftjsal  to  Deliver — Shipping  DiKrcTioNs. 

The  contract  of  sale  by  defendant  to  plaiutlfTs  of  touiatoee  to  be  packed 
by  defendant  giving  plaintlffi^  address,  providing  for  rtiipment  **bh  soon 
as  packed,"  and  not  providing  for  further  shipping  instructions,  defend- 
ant could  not  refuse  to  deliver  because  further  shipping  instructiona 
were  not  promptly  given:  fhe  tetter  of  the  broker  who  made  the  sale, 
sent  by  hiui,  with  the  contract,  to  defendant,  stating  that  he  had  asked 
for  Inuuediate  sliippinjg  instructions  and  hoped  to  have  same  in  a  daj*  or 
two,  being  no  part  of  the  contract,  and  uot  being  binding  on  plalntUto. 

[Ed.  Note.— For  other  cbmm,  see  Saleob  Cent.  Dig.  if  431-183;  Dee. 
Dig.  1 173.*] 

Appeal  from  Mtmicipal  G>urt,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Joseph  Seeman  and  otlicrs,  doing  business  as  Seenian 
Bros.,  against  the  Chas.  M.  Scott  Packing  Company.  From  a  judg- 
ment for  defendant,  entered  on  a  trial  without  a  jury,  and  from  an 
order,  seeking  review  also  of  an  intermediate  order  opening  defend* 
ant's  default,  plaintiffs  appeal.  Judgment  reversed,  with  directions 
for  judgment. 

Argued  January  term,  1913,  before  SEABURY,  i,EHMAN,  and 

PAGE.  JJ. 

Goldsmitli,  Cohen,  Cole  &  Weiss  (Harry      Leiiert,  of  New  York 
City,  of  counsel),  for  appellants. 
H.  De  F.  Hiliiard,  of  New  York  City,  for  respondent 

PAGE,  J.  This  action  was  brought  to  recover  damages  for 
breach  of  a  contract  for  the  sale  of  2,400  dozen  cans  of  tomatoes. 
The  contract,  which  was  a  broker's  bought  and  sold  note,  provided; 

"Delivery  f.  o.  b.  factory.   Date  of  slilpiueut :  Promptly  as  soon  as  jiacked.** 

The  broker,  in  the  letter  inclosing  the  bought  note  to  the  defend- 
ant, stated : 

"We  have  asked  for  immediate  shipping  instructions  on  this  sale,  and  hope 
to  hare  same  In  a  day  or  two." 

It  seems  no  shipping  instructions  were  in  fact  given  until  Sep- 
tember 10th,  11  days  after  the  date  of  the  contract.  The  plaintiffs 
were  notified  between  the  15th  and  20th  of  September  that  the  de- 
fendant refused  to  deliver  the  *goods.  The  market  price  of  canned 
tomatoes  of  this  grade  had  in  the  meantime  increased  10  cents  per 
dozen.  The  alleged  reason  for  the  defendant's  refusal  to  deliver 
was  that  they  had  not  been  furnished  with  shipping  instructions 
promptly,  as  we  gather  from  the  questions  asked  by  defendant's 
counsel  on  cross-examination,  for  the  defendant  offered  no  evi- 
dence, having  rested  upon  the  court's  refusal  to  direct  a  verdict  for 
the  defendant  at  the  close  of  plaintiffs'  case.  There  being  no  jury, 
low  the  court  could  comply  with  the  motion  is  not  obvious.  The 

■'Tor  oUitr  esMS      nm*  topie  *  9  inncau  in  Dm.  a  Am.  Digs.  1M7  to  dato^  a  Rep'r  Indu«« 
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contract  did  not  provide  for  further  shipping  instructions,  and  the 
defendant  could  have  shipped  the  goods  to  the  address  of  the  pur> 
chaser  as  given  in  the  contract  "as  soon  as  packed."  and  thus  made 
a  complete  delivery.  The  letter  of  the  broker  to  the  defendant  was 
no  part  of  the  contract,  and  was  not  binding  on  the  plaintiffs. 

The  judgment  for  the  defendant  was  erroneous,  and  should  be 
reversed,  with  costs,  and  judgment  directed  for  the  plaintiffs  for 
$240,  with  costs  in  this  court  and  in  the  court  below.  It  is  not  nec- 
essary to  pass  upon  the  orders  soujxht  to  be  reviewed,  further  than 
to  say  that  we  are  of  opinion  that  the  default  was  properly  ppeucd, 
and  the  judgment  should  have  been  set  aside.   All  concur. 


(79  Misc.  Bep.  -iT.) 

GIBBS     TITLB  QUABANTZ  &  SUBETY  CO. 

(Smireine  Oonrt,  Appellate  Term,  First  Department   February  7,  1918.) 

1.  Pleading  (S  362*)— -Stbikino  Omr  Sieaic  DnxilB. 

Paragraphs  of  an  answor  containing  denials  oC  the  complaint's  allega- 
tions cannot  be  stricken  out  as  sham. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  %i  1147-1155; 
Dec.  Dig.  i  882.*] 

2.  PUEAOTNo  (I  340*) — Judgment  on  Motiow— FrnvoLOtw  Awswbii. 

A  judpniont  for  plaintiff  can  W  irrantod  on  the  ground  that  the  an- 
swer is  trivolous  only  where  its  frivolous  character  appears  plainly  on 
its  face. 

[Ed.  Note.— For  other  cases,  see  Pleading  Cent  Dig.  ff  1060-1084; 
Dec.  Dig.  f  848.*] 

8»  Pleading  (S  345*) — Judgment  on  Motion — Grounds. 

Where  an  answer  contains  denials  of  material  allegations  of  the  com- 
plaint, Judsrment  fer  plaintiff  on  the  pleadings  la  improperly  giUnted. 

[Ed.  Note.- For  other  cases,  see  Pleading;  Oent  Dig.  f|  1055-1000; 
Dec.  Dig.  I  840.*) 

4.  Undk.Rtakinos  (§  6»)— Extent  of  Liabilitv. 

In  an  action  on  an  undertaking  g:tveu  to  secure  a  stay  of  procee<1iog8 
in  a  former  action,  conditioned  for  the  payment  of  all  damages  suffered 
or  sustained  by  plaintiff  hy  reason  of  such  stay,  plaintiff  cannot  re- 
<x>ver  the  amount  ot  the  Judgment  in  the  first  action,  upon  proof  that 
the  Jud;nnent  debtor  Is  a  bankrupt  and  that  execution  lias  been  issued 
and  returned  unsatisfied,  without  proving  that  the  Judgment  debtor  was 
solvent  when  the  undertaking  was  given. 

[Ed.  Note. — For  other  cases,  see  Uudertakiugs,  tent.  Dig.  jj  a;  Dec. 
Dig.  f  W 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  l<ippmann  D.  Gibbs  against  the  Title  Guaranty  &  Surety 
'Company.  From  an  order  striking  out  certain  paragraphs  of  the  an- 
swer, and  granting  judgment  to  plaintiff,  defendant  appeals.  Re- 
versed, and  motion  to  strike  out  and  for  judgment  denied. 

Argued  January  term,  1913,  before  SEABURY,  LEHMAN,  and 
PAGE.  JJ.  

•For  other  ca?es      same  tople  ft  I MUMBM  Itt  Dec.  ft  Am.  Olge.  1907  to  (Ute.  ft  Riip'r  XndtM* 
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Adrian  T.  Kicrnan,  of  New  York  City,  for  appellant. 

Goldsmith,  Rosenthal,  Mork  &  Baum,  of  New  York  City  (Joseph 
M.  Baum  and  Milton  M.  Goldsmith,  both  of  New  York  City,  of 
counsel),  for  respondent. 

SEABURY.  J.  This  is  an  appeal  from  an  order  strikinj^  out  cer- 
tain paragraphs  of  the  answer  as  "sham"  and  granting  judgment  on 
the  answer  "as  frivolous."  The  action  is  brought  upon  an  undertake 
ing  given  by  the  defendant.  The  complaint  alleges  that  the  plaintiff, 
on  March  17,  1911,  commenced  an  action  in  the  City  Court  against 
one  Kahn  to  recover  $549.35,  and  that  on  that  date  Kahn  obtained 
an  order  staying  proceedings  on  the  part  of  the  plaintiff  upon  giving 
an  undertaking  which  is  the  subject  of  the  present  action.  The  con- 
dition of  the  undertaking  was  that  the  defendant  did — 

"midertake  tbat  tbe  defendant  wtu  pay  all  damages  wblch  tbe  plaintiff  may 
suffer  or  aostaln  by  reason  of  said  stay  of  proceedings,  not  cxoeedlng  1750." 

The  complaint  alleges  that,  by  virtue  of  the  fpviag  of  said  under- 
taldng,  the  proceedings  on  the  part  of  the  plaintiff  against  Kahn  were 

stayed  until  July  1,  1912,  when  judgment  was  entered  in  favor  of 
the  plaintiff  against  Kahn  for  $644.37,  and  that  execution  was  issued 
against  Kahn  and  returned  unsatisfied.  The  complaint  further  al- 
leges that  on  July  1,  1912,  said  Kahn  was  duly  adjudicated  a  bank- 
rupt and  was  wholly  insolvent,  and  that  on  March  17,  1911,  and 
within  three  months  thereafter,  Kahn  was  solvent. 

The  answer  admits  that  the  action  of  the  plaintiff  against  Kahn 
was  pending,  that  the  order  staying  proceedings  in  that  action  was 
made,  that  the  defendant  gave  the  undertaking  referred  to,  that  exe- 
cution was  issued  and  returned  unsatisfied,  and  that  Kahn  was  duly 
adjudicated  a  bankrupt  on  July  1,  1912.  The  other  material  aUega- 
tions  of  the  complaint  are  denied  by  the  answer.  As  a  separate  and 
partial  defense,  the  answer  sets  forth  affirmatively  the  facts  alleged 
in  the  complaint,  which  are  not  denied  by  the  answer.  The  plain- 
tiff moved  to  strike  out  the  first,  second,  and  fourth  paragraphs  of 
the  answer  as  sham,  and  for  judgment  on  the  answer  as  frivolous, 
"and  for  such  other  and  further  relief  as  to  the  court  may  seem  just 
and  proper." 

[1,  2]  The  first,  second,  and  fourth  paragraphs  of  the  answer  con- 
tain denials  of  the  allegations  of  the  complaint,  and  could  not  prop- 
trly  be  stricken  out  as  sham.  Wayland  v.  Tysen,  45  N.  Y.  281. 
Strictly  speaking,  a  judgment  can  only  be  had  on  motion  on  the 
ground  that  the  answer  is  frivolous,  where  its  frivolous  character  ap- 
pears plainly  on  the  face  thereof.  Rochkind  v.  Perlman,  123  App. 
Div.  808,  108  N.  Y.  Supp.  224,  1151. 

[3]  If ,  however,  we  disregard  these  technical  objections,  and  con- 
sider the  motion  as  having  been  made  under  section  547  of  the  Code 
of  Civil  Procedure,  it  is  nevertheless  clear  that  it  was  improperly 
granted.  The  denials  contained  in  the  answer  put  in  issue  materiu 
allegations  of  the  complaint,  and  could  not  be  summarily  disregarded. 

[4]  Moreover,  the  condition  of  the  undertaking  was  that  the  de- 
fendant would  pay  "all  damages  which  the  plaintiff  may  suffer  or  su8- 
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tain  hy  reason  of  said  stay  of  proceedings."  Such  being  the  condi- 
ticm  of  the  undertaking  upon  which  the  action  is  brought,  it  is  incum- 
bent upon  th^  plaintiff,  in  order  to  recover,  to  prove  that  he  has  sus- 
tained damage  as  the  result  of  the  stay.  The  undertaking  did  not 
provide,  as  the  plaintiff  seems  to  assume,  that  the  defendant  would 
pay  any  judgment  recovered  against  Kahn,  but  was  limited  to  requir- 
ing the  defendant  to  pay  the  damages  sustained  by  reason  of  the 
stay.  In  order  to  prevail  in  the  action,  therefore,  the  plaintiff  must 
prove  that,  at  the  time  the  stay  was  given,  Kahn  was  solvent.  It  is 
not  enoutrh  to  rely  on  the  fact,  which  is  not  disputed,  that,  on  July  1, 
1912,  Kahn  was  adjudicated  a  bankrupt. 

Order  reversed  with  $10  costs  and  disbursements  to  the  appellant, 
and  the  motion  is  denied,  with  $10  costs.  All  concur. 


(78  Hlse.  Bep.  4S74  t 

MENDELSON  QAUSMAN. 

(BopreiM  Court,  Special  Term  for  Trials^  Klacs  Gooaty.  December,  1012.) 
IHBURANCE  (§  777*)— BKnanr  Potior— DmoitATioir  or  BsmnciAane-^oir- 

mCTINO  Glaocs. 

Where  the  laws  of  a  fraternal  order,  antborlziiig  the  members  to  name 
an  affianced  wife  as  beneflciary  of  a  deatib  boieflt  on  furnishing  evidence 
of  such  relation,  provide  that  the  issuance  of  a  certificate  shall  not  be 
conclusive  of  such  relation,  and  that,  if  any  designation  f^fls  for  illegal- 
ity, the  l>enefit  shall  be  payable  to  the  member's  wife,  where  a  deceased 
member  left  defendant,  who  was  bis  lawful  wife  at  the  time  when  he 
attempted  to  designate  plaintiff  aa  his  "affianced  wife,"  she  is  entitled  to 
the  death  benefit. 

[Ed.  Note.— For  otbor  cases,  see  Insnranee^  Cent  Dig.  i  1944;  Dec. 

Dig.  i  777.*] 

Action  by  Fannie  Mendelson  against  the  Royal  Arcanum  to  deter- 
mine conflicting  claims  to  a  benefit  fund.  Ella  R.  Gausinan  was  in- 
terpleaded.   Judgment  for  defendant. 

Charles  Burstein,  of  Brooklyn,  for  plaintiff. 
Felix  Reif Schneider,  of  Brooklyn,  for  defendant 

KAPPER,  J.  If  the  laws  of  the  society  are  to  be  given  that  force 
and  effect  which  their  plain  reading  demands,  the  fund  in  question 
should  be  awarded  to  the  defendant.  The  decedent  was  entitled 
to  name  "an  affianced  wife"  as  beneficiary,  upon  furnishing  to  the 
Supreme  Secretary  of  the  order  "written  evidence  of  the  affianced 
relation."  General  Laws  of  the  Royal  Arcanum,  §  324.  The  next 
succeeding  clause  of  the  same  section  provides: 

"Xelther  the  diK  islon  of  the  Siii)renie  Secretary  nor  the  issnanoe  of  a  benefit 
cerUflcate  shall  be  oonclusive  as  to  the  fact  of  the  affianced  relation." 

By  section  330  it  is  provided  that,  "if  any  designation  shall  fail 
for  in^lity  or  otiierwise,  then  the  benefit  shall  be  payable  to  the  per- 
son or  persons  mentioned  in  class  first,  of  section  324,"  who,  by  ref- 
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ercnce  to  that  dass  and  section,  we  find  to  be,  firstty,  the  "member's 
wife."  It  is  conceded  that  the  decedent  left  him  surviving  his  widow, 
the  defendant  here,  and  tliat  she  was  his  lawfully  wedded  wife  at  and 
prior  to  the  time  when  he  attempted  to  designate  the  plaintiff  as  his 
"affianced  wife."  The  latter  relation  neither  did  nor  could  exist  at 
that  time,  and,  the  designation  failing  for  illegality,  the  benefit  be- 
came payable  to  the  member's  wife,  as  provided  by  section  350,  supra. 

•  The  laws  of  the  association,  as  found  In  Its  constitution,  must  govern  the 
rights  of  these  parties,  member  could  dispose  of  his  interest  in  the  ea« 
dowment  fond  contrary  to  those  laws,  nor 'except  as  permitted  by  them. 
•  •  *  No  designation  could  I)e  valid  unless  made  in  accordance  with  the 
laws  and  rules'  of  the  association."  Sanger  t.  Kothschild,  12S  N*  Y.  577, 
579,  26  N.  B.  & 

The  plaintitt's  retort  to  the  plain  provi'^ions  of  the  laws  of  the 
society,  above  quoted,  is  that  defendant  is  in  no  position  to  advance 
them,  as  such  prerogative  is  reserved  by  the  law  of  the  state  to  the 
society  alrtne.  And  the  cases  of  Luhrs  v.  Supreme  T.odt^c.  7  X.  Y. 
Supp.  487;^  Maguire  v.  Mag^uire.  59  App.  Div.  143,  69  N.  Y.  Siipp. 
61  :  and  Coulson  v.  Flynn.  181  N.  Y.  62.  73  N.  E.  507.  arc  cited  to 
su[)ix)rt  that  contention.  In  the  Luhrs  Case,  supra,  it  appeared  clearly 
that,  upon  the  naming  of  a  beneficiary  disentitled  to  the  benefit,  the 
laws  of  the  society  commanded  a  pa3rment  of  such  benefit  either  to 
the  personal  representative  of  the  member  or  reverted  it  back  to  the 
relief  fund,  and  it  was  held  that,  as  the  certificate  under  which  the 
[jiaintitf  claimed  bad  been  surrendered  and  canceled,  her  rights  under 
it  were  ended. 

The  court  then  added  to  this  ruling  the  following  language : 

"The  association  only  can  raise  the  question  ss  to  whether  the  benefidsry 

named  in  the  certificate  Is  entitled  to  elaini.  and  this  defense  cannot  be  inter- 
posed by  a  person  in  whose  favor  no  certificate  exists  and  toho  hat  no  other 

In  the  Maguire  Case,  supra,  the  \i)pellate  Division,  citing-  the  Taihrs 
Case,  say  that  the  contention  that  the  designation  of  the  beneficiary 
was  ultra  vires  the  council  would  be  available  to  the  council  alone, 
and  added : 

"In  any  event.  It  c:iniii»t  ho  maintained  by  the  plalntifTs.  who  have  no  certlll- 
cate.  and  who  came  into  court  without  any  basis  for  any  claim  tchatever*** 

In  the  Coulson  Case,  supra,  the  two  cases  last  cited  were  ap- 

provinj:^ly  referred  to;  but  the  court,  as  it  seems  to  me,  extended  the 
scope  of  the  phrases,  "who  has  no  other  claim"  and  "without  any 
basis  for  any  claim  whatever,"  when  it  said  that  those  cases  held 
that  the  claimants  came  "into  court  having  no  certificate  at  all  and 
without  a  contract  basis  for  any  claim  whatever."  It  may  be  that 
the  possession  of  a  certificate  is  to  be  deemed  a  contract  basis  for  the 
riafin,  hut  that  can  hardl\  ho  so  regfarded  when  the  nature  of  the  lia- 
bility is  considered,  based  a?  it  wliolly  is  upon  the  member's  member- 
ship and  his  relations  to  the  society,  and  not  at  all  upon  the  status  of 

1  Reported  In  full  in  the  New  York  Supplemoit;  repotted  as  a  IIMIDOnUI* 
4uQ4  decision  witiiout  opiuiuu  iu  54  Uuu,  tiSG. 
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the  beneficiary.  The  Coulson  Case  held  that  the  language  of  the 
certificate  constituting  Flynn  (the  defendant)  the  beneficiary  was  in 

conformity  with  the  society's  act  of  incorporation;  and  no  other  sup- 
port of  the  riglits  of  the  beneficiary  was  necessary  to  uphold  the  judg- 
ment in  his  favor. 

It  is  quite  dear  to  my  mind  that  the  cases  relied  on  in  the  Coulson 
Case  in  support  of  the  holding  that  there  was  no  contract  basis  for 
the  claim  did  not  so  hold,  but  that  they  simply  determined  that  the 
claimants  there  were  in  court  without  any  basis  for  any  claim.  An 
examination  of  the  record  on  appeal  in  the  Maguire  Case  shows  that 
the  question  involved  was  whether  or  not  the  defendant  Kate  Maguire, 
"niece/*  was  one  of  the  "family"  of  the  member;  and  that  record 
further  shows  that  the  laws  of  the  society  there  involved  did  not  pro- 
vide that  in  the  case  of  an  illegally  named  beneficiary  a  reversion  of 
the  fund  took  place  to  one  who  could  be  legally  named,  such  as  is  so 
expHcitly  provided  for  at  bar.  I  do  not  understand  the  cases  referred 
to  hold  as  a  defmite  proposition,  applicable  to  every  controversy  be- 
tween rival  claimants,  that  perforce  the  interpleader  the  illegality  of 
designation  is  waived.  What  they  clearly  do  hold  is  that  the  defeated 
claimants  had  no  basts  whatever  for  their  claims  after  their  certifi- 
cates had  been  canceled  and  surrendered,  for  the  reason  that  nothing 
was  saved  to  them  under  the  laws  of  the  respective  societies.  The 
ciicct  of  the  interpleader  in  the  case  at  bar,  in  my  opinion,  is  well 
stated  by  Judge  Pryor  in  Di  Messiah  v.  Gem,  10  Misc.  Rep.  30,  31, 
30  N.  Y.  Supp.  824,  825,  where  in  disposing  of  a  similar  contention 
he  said : 

"It  Is  said  that  the  lod^e  alone  may  avail  of  this  fraud,  and  tlint  by  bringing 
the  fund  into  court  it  si^mifies  its  assent  to  a  payment  to  the  plaintiff.  Plain- 
ttflTs  c«rtlll<nte  Is  the  sole  mnnlment  of  her  title,  and  if  that  be  invalidated 
she  has  no  claim  to  the  money.  By  interpleading;  the  parties  the  lodpo  brings 
the  fund  into  court  for  the  one  to  whom  it  siiail  be  adjudged.  This,  surely, 
is  no  waiTw  of  the  fhiud,  bat  is  a  sobmission  of  .its  effect  to  the  decision 
of  the  court.'* 

See,  also,  Kult  v.  Nelson,  24  Misc.  Rep.  20,  55  N.  Y.  Supp.  95. 
Another  ground  upon  which  the  judgment  in  the  Coulson  Case  was 

uf)lu'l(l  was  that  of  an  estoppel  a.g^ainst  the  society  itself  which  precluded 
it  from  questioning  the  validity  of  the  certificate;  and  it  is  not  pre- 
tended that  the  society  at  bar  would  have  been  estopped  from  inter- 
posing the  defense  of  illegality  of  designation  had  it  itself  defended 
in  lieu  of  interpleading  the  defendant.  As  the  all^d  "afifianced  wife" 
here  could  only  have  been  so  designated  upon  furnishing  to  the  so- 
ciety  evidence  of  the  relationship,  and  a'^  the  proof  of  the  existence 
of  such  relationship  was  expressly  made  inconclusive  by  its  laws,  the 
fraud  is  apparent  and  should  not  be  sanctioned  by  a  court  of  equity. 

Complaint  of  the  exclusion  of  evidence  showing  that  plaintiff  loaned 
money  to  the  decedent  is  without  merit.  Plaintiff  was  designated 
as  "the  affianced  wife,"  and  not  as  one  "dependent  upon  the  member 
for  maintenance."  A  loan  by  plaintiff  to  the  decedent  would  not  in- 
dicate her  to  be  a  "dependent. 

Judgment  for  defendant. 
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McCarthy  et  ai.  v.  fitzgerald. 

(Supreme  Court,  Special  Term,  Schenectady  County.   April,  1912.) 

1.  Sales  (15  35.?*)— Action  for  Price— Co wpi-aint. 

A  coiuplulnt,  alleging  that  defendnnt  was  Indebted  to  plalntlflF  in  a 
spedfled  sum  on  account  of  lumber  sold  and  delivered  to  defendant  at 
prices  agreed  upon,  and  for  which  he  promised  to  pay,  and  that  there 
was  Justly  due  and  owing  the  plaintiff  from  defendant  a  spedfled  sum, 
was  insutfleient.  since  it  did  not  show  that  the  lumber  was  sold  by  plain- 
tiffs, or,  if  sold  by  another,  that  the  claim  had  been  assigned  to  plain- 
tiffs, nor  that  defendant's  promise  to  pay  was  made  to  plaintiffs,  and  a 
(ilaiutiff  must  not  only  allege  a  cause  of  action  In  favor  of  woauB  oiM^ 
but  must  show  that  it  exists  in  favor  of  hlmsell 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  U  99^10(M;  Dec. 
Dig;  I  858.*] 

2.  Plbadxiio  (§  214*) — Demi  rher— Facts  Admitteo. 

▲  demurrer  admits  the  truth  of  all  the  facts  alleged  and  such  infer- 
ences as  may  reasonably  and  f8.irly  be  drawn  therefrom,  but  does  not 
admit  conclusions  of  law. 

[Ed.  Note.— For  ottier  caasi^  me  Ploading,  Cent  Dig.  ff  026-6341  Dec. 
Dig.  i  214.»] 

S.  PLBADtNo  (f  350*) — MonoN— EmoT  or  Ifonow. 

A  defendant,  by  moviuK  for  judgment  on  tito  pIsadlngH,  admits  werf 
material  allegation  of  the  coni])laint 

[Ed.  Note.— For  other  cuses.  see  Pleading,  Cent  Die.  U  1053,  10u4, 
1070-1077;  Dec.  Dig.  |  800.*] 
4,  Pl*ADiNO  (§  8*) — Form  of  Ai-leoationb — Facts  or  Conclusions. 

An  allegation  of  an  indebtedness  in  favor  of  plaintiff,  without  stating 
any  fticts  from  which  the  infermce  or  eondnslon  that  defiendaat  la  so 
indebted  may  reasonably  and  fairly  be  drawn,  is  not  an  allegation  of  tMt, 
but  a  concluaiou  of  law,  iusulfident  to  sustain  a  cause  of  action. 

[Ed.  Note.<-^Fw  other  cases,  aea  Pleading,  Cent  Dig.  H  12-28V&;  Dae. 
Dig.  I  &•] 

B.  Pleadino  (f  800*)— IfonoN  roa  JuDoimiT  on  tbb  FUASziiQa— Amn- 

MENT. 

Where  defendant  moTse  for  ^idgment  on  the  pleading^  eonslstlng  of 

the  coTiiplniiit  and  a  deinnrrer  thereto,  the  fourt.  In  granting  the  mo- 
tion, may  permit  pluiutiff  to  plead  over  as  if  the  cause  had  been  brought 
on  for  hearing  <m  the  demnrrw. 

[Ed.  Note.— For  other  < -rises,  see  Pleading,  Gent  Dig.  H  1068,  10S4. 
1070-1077 ;  Dec  Dig.  {  350. 

Action  by  Dennis  McCarthy  and  another  against  James  P.  Fitz- 
gerald. On  molifm  of  defendant  for  judgment  on  the  pleadings,  con- 
sistin^f  of  the  conipilaint  and  a  demurrer  thereto,  on- the  ground  that 

the  complaint  is  insufficient.    Motion  granted. 

James  S.  Kilcy,  of  Glens  Falls,  for  plaintiffs. 

Slade,  Harrington  &  Goldsmith,  of  Saratoga  Springs,  for  defendant. 

'   WHITMYER,  J.   [1]  The  complaint  alleges: 

"That  the  defendnnt  Is  indebted  to  the  plaintiff  In  the  sum  of  $1,609.78  on 
on  ncconnt  for  goods,  wjiros.  nnd  niercliandiso.  oonslstinir  of  hirnbtT  sohl  and 
delivered  to  the  defendant  at  Saratoga.  N.  Y..  on  the  Kith  day  of  Xovenil»er, 

*For  oUi»r  cases  &—  same  topic  &  i  numbbb  ta  Dec.  A  Am.  Digs.  1907  to  dat«,  *  Rep'r  Indexw 
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1907,  and  on  Uie  tTth  day  of  December,  19Q7,  :it  his  special  instance  and  re- 
quest, at  prices  agreed  upon  and  lor  which  Uie  defendant  promised  to  pay." 

It  also  alleges: 

"That  said  lumber  so  sold  and  delivered  as  aforesaid  was  reasonably  worth 
the  said  sum  of  $1,609.78,  so  cbarged  therefor ;  that  no  part  of  said  account 
has  been  paid,  except  tbat  there  bas  been  credited  to  said  defendant  to  apply 
on  said  account  the  sum  of  I1.457.3G.  aiul  there  Is  now  Justly  due  and  owing 
this  plaintiff  from  said  defendant  the  sum  of  $152.42,  with  interest  thereon 
alnce  the  8d  day  of  October,  1906." 

The  complaint  does  not  state  facts  showing  that  the  lumber  was 
sold  and  delivered  by  the  plaintiffs  to  the  defendant,  or,  if  sold  by  . 
another,  that  the  daim  therefor  has  been  assigned  to  plaintiffs,  nor 
does  it  state  that  defendant's  promise  to  pay  therefor  was  made  to 
plaintiffs.  It  does  not  show  any  connection  between  the  parlies,  ex- 
cept that  it  states  that  tlie  defendant  .is  indebted  to  the  plaintiffs. 

The  complaint  in  an  action  must  contain  a  plain  and  concise  state- 
ment of  the  facts  constituting,  the  cause  of  action.  Code  Civ.  Proc. 
§  481,  subd.  2*  It  is  incumbent  upon  a  plaintiff  to  allege  sufficient 
facts  to  show  that  he  is  concerned  with  the  cause  of  action  averred, 
and  is  the  party  who  has  suffered  injury  by  reason  of  the  acts  of 
defendant.  In  other  words,  it  is  not  enough  that  he  alleges  a  cause 
of  action  existing  in  favor  of  some  one.  He  must  show  that  it  exists 
in  favor  of  himself.  Cyc.  vol.  31,  p.  102;  Weichsel  v.  Spear,  47  N. 
Y.  Super.  Ct.  223,  affirmed  90  N.  Y.  651 ;  Ralli  v.  Equit.  Mut  Fire 
Ins.  Co.,  16  Misc.  Rep.  357,  38  N.  Y.  Supp.  87. 

[2,  3]  A  demurrer  admits  the  truth  of  all  the  facts  alleged  and  such 
inferences  as  may  reasonably  and  fairly  be  drawn  therefrom,  but  does 
not  admit  conclusions  of  law.  Baylies  on  Code  Pleading  and  Prac- 
tice, p.  340;  Greeff  Equitable  Life  Assurance  Society,  160  N.  Y. 
19,  29,  54  N.  £.  712,  46  L.  R.  A.  288,  73  Am.  St.  Rep.  659.  And 
a  defendant,  by  moving  for  judgment  on  the  pleadings,  admits  every 
material  allegation  of  the  complaint  Clark  v.  Levy,  130  App.  Div. 
389,  114  N.  Y.  Supp.  891. 

[4]  The  allegation  here  is  one  of  indebtedness  only,  and  no  facts 
are  stated  from  which  the  inference  or  conclusion  that  defendant 
is  indebted  to  plaintiff  may  reasonably  and  fairiy  be  drawn.  Aa 
allegation  of  indebtedness,  however,  is  not  an  allegation  or  statement 
of  a  fact,  but  of  a  conclusion  of  law,  and  is  insufficient  to  sustain  a 
cause  of  action.  Sampson  v.  Grand  Rapids  School  Co.,  55  App.  Div. 
163,  66  N.  Y.  Supp.  815;  Tate  v.  American  Woolen  Co.,  114  App. 
Div.  106,  99  N.  Y.  Supp.  678 ;  Nealis  v.  Marks  (Sup.)  96  N.  Y.  Supp. 
740. 

[5]  The  court  may  permit  plaintiff  to  plead  over  in  the  same  way 
as  if  the  case  had  been  brought  on  before  it  on  the  argument  of  the 
demurrer.  National  Park  Bank  v.  Billings,  144  App.  Div.  536,  129 
N.  Y.  Supp.  846. 

The  motion  for  judgment  must  therefore  be  granted,  with  $10  costs, 
but  with  leave  to  plaintiff  to  serve  an  amended  complaint  within  10 
days  after  service  of  the  order  to  be  entered  herein,  entry  of  judg- 
ment in  the  meantime  to  be  suspended. 
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(78  Iflae.  Jtefi.  463.) 

In  re  PETERS. 

(Supreme  Court,  Special  Term  for  Motions,  Kings  County.   December,  1912.) 

Rbcbivkbs  (S  110*) — Superintendent  of  Banks — Liquidation — Payments 
TO  Depositor— JuBiSDiCTioN. 

An  application  by  an  executor  for  an  order  directing  the  Superintendent 
of  Banks  to  pay,  out  of  the  moneys  in  his  possession  as  liquidator  of  a 
bank,  the  amount  of  his  decedent's  deposit  therein,  with  interest,  the  re- 
turn of  which  decedent  had  demanded  on  leiirnins  tliat  the  iustitution 
was  not  a  savings  bank,  would  be  denied  for  want  of  jurisdiction. 

lEd.  Kote.— otiier  eases,  see  ReceiTers,  Cent  Dig.  §i  105-197;  Dee. 
Dig.  i  U0.«] 

Application  hy  William  Peters,  executor,  for  iln  order  directing 
George  C  Van  Tuyl,  Jr.,  Superintendent  of  Banks,  to  pay  over  certain 
moneys  in  his  possession  as  liquidator  of  the  Union  Bank  of  Brook- 
lyn. Motion  denied. 

Stroock  &  Stroock,  of  New  York  City  (Edward  F.  Spitz,  of  New 
York  City,  of  counsel),  for  the  motion. 

Louis  Goldstein,  of  Brookiyn  (Rufus  O.  Catlin,  of  Brooklyn,  of 
counsel),  for  Superintendent  of  Banks,  opposed. 

STAPLETON,  J.  This  is  an  application  for  a  summary  order  di- 
recting- the  Superintendent  of  Banks  to  pay  over,  out  of  money?  in 
his  possession  as  liquidator  of  the  Union  Bank  of  Brooklyn,  the  sum 
of  $1,100,  with  interest  from  the  4th  day  of  April,  1910.  The  ap- 
plicant presents  a  petition  and  8upportin|^.  affidavits.  The  respondent 
interposes  an  answer  denying  the  material  allegation  of  the  petition, 
and  rests  his  opposition  as  to  the  facts  upon  tm  document. 

The  petitioner  alleges  that  he  is  the  executor  of  the  last  will  and 
testament  of  Carl  Peters,  deceased ;  that  the  Union  Bank  of  Brook- 
lyn, at  all  the  times  mentioned  in  the  petition,  was  a  banking  corpora- 
tion ;  that  on  April  4,  1910,  the  Superintendent  of  Banks,  by  virtue 
of  the  authority  vested  in  him  under  the  banking  law  of  the  state, 
assumed  control  of  the  Union  Bank,  but  not  actual  charge  of  the 
branch  in  which  deccdctit  made  his  deposit;  that  on  the  5th  day  of 
April,  1910.  the  Sujicrintendent  designated  a  special  deputy  to  take 
charge  of  the  liquidation  of  tlie  bank,  and  that  that  special  deputy  has 
ever  since  been  in  charge ;  that  the  testator  of  the  petitioner  was  of 
German  birth  and  limited  education,  being  unable  to  read  English  and 
speaking  the  English  language  with  difficulty;  that  on  the  4^  day  of 
April,  1910,  he  was  upwards  of  70  years  of  age  and  laboring  under  a 
general  impairment  of  the  faculties,  due  to  advancing  years:  that  on 
the  4th  day  of  April,  1910,  the  decedent  withdrew  from  the  Hamilton 
Trust  Company  the  sum  of  $2,600,  his  sole  means  of  support,  which 
had  been  acquired  by  him  from  the  estate  of  his  deceased  wife ;  that 
he  withdrew  said  sum  in  two  checks,  one  for  $1,500  and  the  other  for 
$1,100.  in  order  to  deposit  them  in  savings  banks  and  thereby  to  se- 
cure a  higher  rate  of  interest;  that  the  decedent  deposited  one  of  the 
checks — the  one  for  $1,500 — in  a  savings  bank,  to  wit,  the  Ea>t  Xcw 
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York  Savings  Bank,  on  the  4th  day  of  April,  1910;  that  thereafter, 
on  the  same  day,  the  decedent  entered  si  branch  of  the  Union  Bank 

of  Brooklyn  and  was  referred  to  the  manager  thereof ;  that  he  in- 
formed the  manager  of  the  withdrawal  of  his  money  and  the  deposit 
in  a  savings  bank  of  a  part  thereof ;  that  lie  asked  the  manager  what 
rate  of  interest  was  paid  by  the  Union  Bank,  and  that  the  manager 
stated  it  allowed  per  cent  per  annum  on  deposits;  that  the  de- 
cedent thereupon  stated  that  that  was  not  sufficient,  "because  the  other 
savings  bank  in  which  I  have  deposited  my  money  allows  mc  4  per 
cent." ;  that  the  manager  said  in  reply,  "Well,  what  we  pay  amounts 
to  about  the  ^ame  thing,  because  we  allow  interest  on  deposits  every 
month,  and  so,  by  the  compounding  of  interest,  it  will  amount  to  the 
same  as  your  other  bank  pays  }  ou that  by  its  answer  to  the  ques- 
tions of  the  decedent,  and  especially  by  the  failure  of  die  manager 
to  state,  when  the  testator  referred  to  the  other  savings  bank,  that  the 
Union  Rank  of  Brooklyn  itself  wa?  not  a  savings  bank,  the  decedent 
was  led  to  believe  that  the  Union  Bank  of  Brooklyn  was  in  fact  a 
savings  bank ;  that  at  no  time  was  decedent  informed  by  the  manager 
that  the  Union  Bank  of  Brooklyn  was  not  a  savings  bank ;  that  tes- 
tator thereupon,  and  after  3  o'clock  on  the  afternoon  of  April  4,  1910, 
deposited  in  the  Union  Bank  of  Brooklyn  the  sum  of  $1,100;  that 
upon  learning,  that  the  Union  Bank  of  Brooklyn  was  not  a  savhigs' 
institution  he  demanded  the  return  of  his  money  from  the  Superin- 
tendent of  Banks,  as  liquidator  of  the  Union  Bank  of  Brooklyn, 
through  attorneys  whom  he  had  in  the  meantime  consulted;  that  a 
new  Superintendent  of  Banks  was  appointed;  that  the  counsel  for 
the  former  Superintendent  stated  that  they  were  of  the  opinion  that 
decedent  was  entitled  to  the  return  of  his  money  and  that  they  would 
so  recommend  to  the  banking  dcj>artment ;  that  the  claim  wa'^  pre- 
sented to  the  new  vSuperintendent  tiirough  his  deputy;  that  the  (icpuly 
did  not  affirmatively  dispute  the  claim ;  that  the  claim  was  referred 
to  the  counsel  for  the  new  Superintendent,  who  insisted  that  it  should 
be  established  in  a  proper  judicial  proceeding. 

It  appears  from  the  affidavits  that  Carl  Peters,  the  testator  of  the 
applicant,  presented  to  the  counsel  of  the  former  Superinten  l'  r  t, 
on  or  about  the  10th  day  of  December,  1910.  a  claim,  verified  in 
form,  wherein  he  set  forth  what  he  claimed  to  be  the  facts,  support- 
ed by  a  statement  in  the  form^of  an  affidavit,  by  the  former  man- 
ager of  the  Union  Bank,  to  some  extent  corroborating  his  claim. 
Said  Carl  Peters  died  on  the  12th  day  of  June,  1912,  leaving  a  last 
will  and  testament,  which  was  duly  probated,  and  letters  testamen- 
tary were,  on  the  2d  day  of  August,  1912,  issued  to  the  petitioner. 

The  applicant  advances  the  proposition  that  an  estoppel  may  be 
predicated  upon  the  following  state  of  facts:  An  opinion  vouch- 
safed to  the  attorneys  for  the  original  claimant,  by  the  counsel  to 
the  former  Superintendent  of  Banks,  that  the  claim  of  the  decedent 
was  entitled  to  preference ;  the  failure  of  the  deputy  of  the  Super- 
intendent of  Banks  affirmatively  to  repudiate  the  claim  for  prefer- 
ence ;  and  the  death  of  the  original  claimant  pending  the  progress 
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of  the  negotiations.  Tt  is  clear  to  me  that  the  elements  which  brings 
a  situation  within  the  doctrine  of  estoppel  are  not  present  in  that 
association  of  facts.  Williams  v.  Supreme  Council,  80  App.  Div. 
402,  406,  80  N.  Y.  Supp.  713. 

The  facts  disclose  an  tinforttinate  sitnation,  but  no  departure 
from  the  established  rules  of  law  should  be  made  to  xneet  a  partic- 
ular case  of  supposed  hardship.  The  respondent  is  in  possession 
of  the  assets  of  the  bank  for  the  benetit  of  all  the  creditors,  and. 
unless  a  Ic^^al  or  equitable  right  to  preference  in  payment  is  made 
out  in  an  appropriate  action  or  proceeding,  the  general  rule,  firmly 
established,  which  secures  equality  of  payment  among  creditors, 
should  be  adhered  to  strictly.  I  have  been  pointed  to  no  case  in 
which  a  preference  of  the  kind  claimed  by  the  applicant  has  been 
established  in  a  summary  way  upon  the  application  of  the  person 
claiming  the  preference,  and,  indeed,  we  have  been  admonished  that 
the  party  should  be  remitted  to  his  action,  upon  the  trial  of  which 
the  witnesses  could  be  duly  examined  and  cross-examined,  and  the 
truth  of  the  claim  established  ip  the  usual  manner.  Matter  of 
North  River  Bank,  60  Hun.  91,  14  N.  Y.  Supp.  261. 

I  am  aware  that  in  People  v.  St.  Nicholas  Bank,  77  Hun,  159, 
175,  28  N.  Y.  Supp.  407,  the  General  Term  in  the  First  Department 
entertained  an  appeal  taken  by  a'  receiver  from  an  order  made  in 
a  pending  action,  upon  the  application  of  a  depositor  and  entitled 
in  the  action,  which  directed  the  receiver  appointed  therein  to  pay 
a  creditor  an  alleged  preferred  claim.  The  General  Term  reversed 
the  order  of  the  Special  Term.  The  theory  upon  which  the  appeal 
was  entertained  was  that,  that  court,  having  theretofore,  in  People 
V.  St.  Nicholas  Bank  (Matter  of  Kureman)  76  Hun,  522,  28  N.  Y. 
Supp.  114,  held  that  a  temporary  receiver,  as  an  officer  of  the  court, 
had  a  right,  pursuant  to  the  provisions  of  the  Code  of  Civil  Pro- 
cedure, to  apply  from  time  to  time  to  the  court  for  instructions,  it 
followed  that  the  court  had  the  right  and  power  to  entertain  an 
application  on  the  part  of  a  depositor  for  a  direction  to  the  receiver 
to  pay  a  preferred  claim.  The  court  was  careful  to  state,  however, 
that  even  there  a  proper  case  was  presented  for  the  court  to  refuse 
to  entertain  a  summary  application  and  to  remit  the  claimant  to 
his  remedy  by  action. 

That  case,  however,  is  no  authority  for  this  application.  I  know 
of  no  warrant  for  an  order  except  An  a  pending  action  or  special 
proceeding,  and  it  is  not  pretended  that  this  application  is  made 
in  an  action,  or  that  any  proceeding  known  to  the  common  or  pre- 
scribed by  the  statute  law  has  been  instituted.  As  I  feel  constrain- 
ed to  deny  this  motion  for  lack  of  power  and  want  of  jurisdiction, 
it  is  unnecessary  to  determine  wiiether,  if  the  facts  alleged  were 
properly  proved,  in  an  authorized  remedy,  the  applicant  could  or 
could  not  succeed,  and  I  deem  it  needless,  if  not  improper,  to  dis- 
cuss the  merits  and  pass  upon  the  probative  character  of  the  evi- 
dence and  sufficiency  of  the  papers  upon  which  the  application  has 
been  presented,  althouirh  I  have  very  decided  views  regarding  those 
features  of  the  application. 
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Motion  denied  for  lack  of  power,  and  upon  the  ground  that  the 
court  is  without  jurisdiction  to  entertain  it  at  the  instance  of  the 

applicant. 

Motion  denied* 


8AWTBR    DBAB8TYNB  et  iL 

(Supreme  Court,  Trial  Term,  WasUiigton  County.   April,  1912.) 

1.  CnAiiiTiES  d  12*)— Cbbtaimtt  as  to  Pimpoan— Bduoaixoii— **NnDT"— 

••Need." 

Testator  bequeathed  property  to  a  graduate  ataodatieli  of  Cornell  Vtd' 

verslty,  to  be  used  by  It  "in  aiding  and  asslstlnp  needy  youn^'  women 
students  at  said  Cornell  University  as  in  tbe  judgment  of  tlie  odlcers 
and  directors  of  the  association  may  seem  best  and  proper.**  Held,  ttmt 
the  word  "needy"  was  used  as  an  adjective^  ftom  the  noun  "nee<l."  defined 
as  urgent  want  or  necessity,  and  that,  construed  with  the  words  "aiding 
and  asslsttng,**  It  indicated  a  cbarltable  and  benerotont  pnrpose^  ediica> 
tionai  in  character,  and  as  smdi  enforceable. 

[Rd.  Note.— For  other  eases,  see  Charities,  Cent  Dig.  |  86;  Dee.  Dig. 

i  12.* 

For  otiier  dellnittons,  see  Words  and  Phrases,  toL  6,  pp.  4738,  4739.] 

2.  CBABims  (I  10*)— Puaposes  or  Our— Piraue  CgaBAO'iaa  "^NggoT  Yomto 

Women  Students." 

"Keedy  young  women  studrats"  constitute  a  class,  public  in  character, 
and  the  limitation  of  a  charitable  bequest  to  the  use  of  sudi  students  at  a 
certain  university,  which  Is  a  pubUe  Instltiition,  does  not  affect  sueh  inil»- 

lic  character  or  purpose. 

[Ed.  Note.— For  other  cases,  see  Charities,  Cent  Dig.  |  84^  Dec  Dig. 
lift.*] 

3.  ORAaniEs  (S  21*)— Cbkation— DcFiNrnEifcss  a»  to  Bcncpiciabrs. 

Under  Personal  Property  Law  (Consol.  Laws  1909,  c.  41)  {  12,  and  Real 
Property  Law  (Consol.  Laws  1909,  c.  50)  f  113,  declaring  that  a  charity 
shall  not  be  invalid  because  of  the  indeflniteness  of  the  beneficiaries,  a 
charitable  bequest  for  the  aid  of  "needy  young  women  students"  at  a 
university,  leaving  their  selection  and  the  character  of  the  aid  to  the  dls- 
cretlon  of  the  trustees,  was  sufficiently  definite  as  to  the  beneficiaries. 

[Ed.  Note.— For  other  cases,  see  Cliarltiea,  Cent  Dig.  ||  44-^;  De& 
Dig.  i  2L*] 

4.  CnARiTiRs  18*)— Failubb  to  Dkszonatb  Tausm— BzBcunon  bt  Su- 

preme Court. 

Since,  under  Personal  Property  Law  (Consol.  Laws  1900,  c.  41)  §  12, 
and  Real  Property  Law  (Consol.  Laws  1909,  c.  50)  {  113,  a  trust  for  which 
no  proper  trustee  has  been  designated  vests  in  the  Supreme  Court,  failure 
to  de.signate  a  trustee  does  not  invalidate  a  charitable  trust 

CEd.  Note.— For  other  cases,  see  Charities,  Cent  Die;  il  18^  42,  78; 
Dee.  Dig.  1 1&*] 

Action  by  Willoughby  L.  Sawyer,  as  executor  of  the  last  will 
and  testament  of  Florence  £.  Dearstyne,  against  Charles  Dear- 
styne  and  others  to  construe  the  will.  Will  construed,  and  find- 
ing^ to  be  preparcfl  accnrdinfj^ly. 

•fto  oOmt  ohm  sm  MiM  tople  a  i  mmaaa  in  Oee;  a  An.  Diss.  1907  to  eattb  4  Bep'T  ladesfs 
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Rogers  &  Sawyer,  of  Hudson  F*alls,  for  plaintiff. 

Sherman  Peer,  of  Ithaca,  for  Cornell  Alumnae  House  Ass'n  and 

another. 

A.  N.  Richards,  of  Hudson  Falls,  guardian  ad  litem,  for  miaul  de- 
fendants. 

George  A.  Ingalls,  of  Hudson  Falls,  for  defendant  Gififord. 

Thomas  Carniody,  Atty.  Gen.,  for  the  State. 

Bratt  &  Van  Wormer,  of  Argyle,  for  defendant  Keller. 

WHITMEYER.  J.  [1]  Florence  E.  Dearstyne,  testatrix,  died 
October  10, 1910,  leaving  a  last  will  and  testament,  da\y  admitted  to 
probate  by  the  Surrogate  of  Washington  county,  the  ninth  or  resid- 
uary clause  of  which  is  as  follows: 

"I  give,  dovIs(>  ami  bfHiuoath  all  lh<^  rr'st.  residue  and  roninliulGr  of  my  prop- 
erty of  every  kind  and  nature  to  the  Wouiau's  Graduate  Associatiou  of  Cornell 
University  at  Ithaca,  N.  T..  to  be  used  by  said  Association  in  aiding  and  as- 
sisting neody  yoniiir  women  stiidcjits  at  said  rorrifll  T'niverslty  as  In  the  judg- 
ment ot  the  othcers  and  directors  of  said  Association  uiay  seem  best  and 
proper." 

The  Woman's  Graduate  Association  was  not  a  corporation,  and 
was  not  in  existence  at  the  time  of  the  death  of  testatrix.  It  is 
claimed  that  the  residuary  clause  is  invalid.  In  view  of  the  deci- 
sion bv  the  Court  of  Appeals  in  Matter  of  Robinson,  203  N.  Y.  380. 
96  N.'E.  925,  37  L.  R.  A.  (N.  S.)  1023,  it  seems  to  me  that  the 
clause  in  question  siiouid  be  declared  valid  and  enforcca])le.  The 
purpose  of  the  gift,  as  set  forth  in  the  will,  was  to  aid  and  assist 
needy  young  women  students  at  Cornell  University.  The  words 
"aiding'  and  "assisting"  have  a  well-defined  meaning.  The  word 
"needjr*  is  used  as  an  adjective.  The  noun  "need"  is  defined  to 
mean  "a  state  requiring  supply  or  relief;  pressinj^  occasion  for 
somethinfj;  urgent  want ;  necessity;  exigency."  Webster's  Inter- 
national Dictionary,  1910  Ed. ;  Matter  of  Robinson,  supra.  These 
words,  construed  together,  indicate  a  charitable  and  a  benevolent 
purpose,  and,  construed  in  connection  with  the  word  "students," 
indicate  a  charitable  and  a  benevolent  purpose,  educational  in  char- 
acter. 

[2]  "Needy  young  women  students"  constitute  a  class,  public 
in  character.  The  limitation  of  the  bequest  to  the  use  of  such  stu- 
dents at  Cornell  University  does  not  affect  its  public  character  or 
public  purpose.  Williams  v.  Williams,  8  N.  Y.  525;  Starr  v.  Sel- 
leck,  145  App.  Div.  869,  130  N.  Y.  Supp.  693,  affirmed  205  N.  Y. 
545,  96  N.  E.  1116.  Moreover,  Cornell  University  is  a  public  in- 
stitution. 

[3]  The  beneficiaries  are  indefinite,  but  that  is  not  fatal.  Per- 
sonal Property  Law,  §  12;  Real  Property  Law,  §  113.  The  testa- 
trix intended  that  the  bequest  be  used  for  the  benefit  of  young  wo- 
men students  at  Cornell  University,  who  need  and  require  aid  and 
assistance  in  securing  their  education.  The  selection  of  the  young 
women  and  the  character  of  the  aid  and  assistance  to  be  rendered 
arc  kit  to  the  discretion  ui  Llie  trustee;  but  it  is  clear  that  such 
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selection  must  be  made  from  those  young  women  students  at  the 
University,  who  are  in  need  of  such  aid  and  assistance,  and  that 
the  aid  and  assistance  to  be  g^iven  must  be  confined  to  tlic  uses 
specified.  So  construed,  the  purpose  of  testatrix  was  definite  and 
witliin  the  language  of  the  statute. 

[4]  The  fact  that  she  has  failed  to  designate  a  proper  trustee 
does  not  invalidate  the  gift  or  bequest.  Under  the  statute,  the  trust 
vests  in  the  Supreme  Court  The  questions  of  its  administration 
and  enforcement  for  the  uses  specified  may  be  determined  on  the 
settlement  of  the  decree. 

Findings  may  be  prepared  accordingly. 


(78  Mlsa  Beik  5ia) 

HUTCHINS  et  al.  v.  LAVERT  et  al. 
(Supreme  Court,  Trial  Term,  FraDklin  County.   December,  1912.) 

1.  Waters  and  Watbb  Coubscs  (i  15i*)— PancBiFTiTB  BiOBTS— Watbbs  of 

Tn  an  action  to  restrain  defendants  from  using  through  irfpes  the  waters 

of  a  spring,  a  defendant,  having  used  the  water  under  grants  of  a  water 
right  openly  under  claim  of  right  for  nearly  20  years,  had  acquired  the 
rii^t  to  dlTert  such  waters  by  preserlptloiL 
[Ed.  Note. — For  other  eases,  see  Waters  and  Water  Courses,  Cent  Dig. 

15  167-173;  Dec.  Dip.  S  ir)4.*] 

2.  Wat£Bs  and  Wateb  Coubsks  (i  156*) — ^Action  to  Enjoin  Use  of  Water — 

EVXDBNCK. 

Where  an  agreement  grniitt  d  to  certain  parties  the  surplus  waters  of  a 
spring,  to  one  of  them  to  u»e  tlie  water  at  his  farm  and  for  cooling  milk 
at  a  letter  factory,  and  to  the  other  the  right  to  the  surplns  water  from 
such  butter  factory  above  wlmt  Is  necissary  to  operate  the  factory,  a 
subsequent  conveyance  by  one  of  the  parties  of  a  right  to  a  defendant  to 
use  a  portion  of  the  water  on  a  farm  whldi  was  not  a  part  of  the  farm 
of  the  original  grantee  couTcya  no  right  to  the  use  of  tiie  water  on  aueh 
farm. 

(Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
H  168. 174^188:  Dec.  Dig.  1 1B&*] 

Action  by  Putnam  W.  Hutchins  and  others  against  James  V. 
Laveiy  and  others  for  an  injunction.  Judgment  for  defendant 
Lavery,  and  against  defendants  Druty. 

CantweU  &  Cantwell,  of  Malone,  for  plaintiffs. 

Main  &  O'Neil,  for  defendant  lAvery. 

Bryant  &  Lawrence>  of  Malone,  for  defendants  Pmry. 

VAN  KIRK,  J.  This  action  is  brought  to  restrain  defendants 
from  their  present  use  of  water  conducted  from  a  spring  on  tlie 
George  H.  Williamson  farm  through  pipes  and  pump  logs.  The 
Muzzy  spring  is  the  principal  source  of  a  brook  which  flowed 
through  the  George  H.  WilHamson  farm  and  through  the  lands  of 
the  plaintiffs.  On  the  George  H.  Williamson  farm  was  the  "Chap- 
man spring."  which  discharged  its  waters  into  the  brook  running 

*For  oUi«r  cum  ■••  Mm*  topic  *  t  numbu  tn  D«c.  4k  Am.  Diss.  1807  to  dale,  A  Rep'r  ladtMs 
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from  the  Muzzy  spring.  In  or  aboat  1872  a  wooden  curbing  was 
placed  in  the  Chapman  spring,  and  the  waters  of  this  spring  were 

used  in  part  through  two  hydraulic  rams  to  supply  water  for  the 
buildings  on  the  George  H.  Williamson  farm  and  an  adjoining 
farm.  In  October,  1882,  George  H.  Williamson  entered  into  the 
agreement  in  evidence,  by  the  terms  of  which  he  conveyed  all  the 
surplus  waters  of  said  spring,  above  that  suflident  to  supply  the 
two  rams,  to  Henry  R.  Williamson,  Sidney  Hinman,  and  Alden 
King,  their  heirs  and  assigns  forever;  and  the  agreement  specifies 
the  rights  that  each  of  these  grantees  siiall  have  in  said  suri^lu-^ 
waters.  The  right  was  granted  to  build  a  reservoir  or  curb  at  said 
spring  and  to  lay  a  pipe  therefrom.  This  line  of  pipe  was  laid  to 
the  Henry  R.  Williamson  buildings,  to  the  butter  factory,  and  from 
thence  by  a  half-inch  pipe  to  the  farm  of  Alden  King,  where  it  was 
used  at  the  farm  buildings  and  also  at  the  Manson  house.  With 
the  pipes  so  laid  the  water  has  been  used  continuously  at  the  sev- 
eral places  mentioned  until  June,  1911,  except  that  the  butter  fac- 
tory was  destroyed  by  fire  about  three  ^ears  ago  and  the  water  has 
not  since  been  there  used.  During  this  time  the  waters  from  the 
spring,  not  used  through  the  pipes  and  rams,  have  gone  into  the 
brook ;  also  the  waters  at  the  factory  not  conducted  to  the  Lavery 
place  have  gone  into  the  brook.  The  discharge  from  the  Muzzy 
spring  was  in  amount  about  twice  as  much  as  the  discharge  from 
the  Chapman  spring.  The  plaintiffs  are  riparian  owners  along  the 
brook  below  the  defendants,  and  below  any  of  the  parties  who 
have  used  water  through  this  pipe. 

In  March,  189.S,  Alden  King  conveyed  part  of  his  farm  to  James 
V.  Lavery,  the  defendant,  together  with  all  his  right  in  the  Chap- 
man spring,  excepting  and  reserving  the  right  to  take  water  from 
the  pipe  for  the  Manson  place.  In  June,  1911,  James  V.  Lavery 
and  wife  conveyed  to  the  defendants  Ella  H.  and  George  Ladd 
Drury  the  right  to  attach  a  half-inch  pipe  and  take  water  for  the 
use  of  the  farms  and  buildings  belonging  to  Drury,  under  certain 
restrictions  and  conditions.  The  Drury  farm  was  no  part  of  the 
King  farm.  In  pursuance  of  this  agreement  the  half-inch  pipe, 
'leading  from  the  bridge  at  the  highway,  was  replaced  with  an  inch 
pipe  leading  to  a  point  on  the  Lavery  farm,  where  two  half-inch 
pipes  were  connected  with  the  inch  pipe,  one  leading  to  the  Lavery 
buildings,  and  one  leading  to  the  Drury  buildings.  Whatever 
rights  the  defendants  have  to  the  use  of  the  water  from  the  Chap- 
man spring  (1)  are  derived  by  prescription,  or  (2)  belong  to  them 
as  riparian  owners  along  the  brook. 

[1]  The  grantor,  George  H.  Williamson,  in  the  instrument  of 
October.  1882,  although  he  owned  the  spring — that  is,  the  lands 
around  it — had  only  the  right  and  title  of  a  riparian  owner;  that 
is,  in  this  case,  the  right  to  use  on  his  farm  the  spring  water  for 
household  and  stock  purposes.  Waffle  v.  Porter,  61  Barb.  130. 
When  he  attempted  to  convey  "all  the  surplus  waters,"  he  convey- 
ed the  same  subject  to  the  rights  of  lower  riparian  owners.  40  Cyc. 
628.   A  right  to  divert  the  water  of  a  stream  or  spring  may,  how- 
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ever,  be  acquired  by  prescription  (Id.  608;  Hoyt  v.  Carter,  16 
Barb.  212,  affirmed  Id.  221,  note;  Ely  v.  State  of  New  York,  199 
X.  Y.  213.  92  N.  E.  629;  Eckerson  v.  Crippen,  110  N.  Y.  585,  18 
N.  E.  443, 1  L.  R.  A.  487)  ;  and,  as  conceded  by  plaintiffs,  the  gran- 
tees of  water  rights  in  said  tnstrament  haviu<4  used  those  rights 
openly,  notoriously,  and  continuously  under  claim  of  right  under 
said  grant  until  June,  1911,  cadi  had  acquired  the  right  to  use  the 
water  in  the  manner  and  to  the  extent  each  so  used  it.  There  is 
no  evidence  in  the  case  on  which  the  court  can  find  that,  since  June, 
1911,  Mr.  Lavery  has  used  more  water  at  the  farm  buildings  than 
was  used  there  before  1911.  Before  and  since  June,  1911,  he  has 
used  sufficient  for  his  house,  barn,  and  stock  purposes.  The  fact 
that  Lavery  has  substituted  an  inch  pipe  for  part  of  the  old  half- 
inch  pipe  is  no  wronp^  to  the  plaintiffs,  since  he  is  not  drawing  more 
water  than  he  drew  before.  Casler  v.  Shipman,  35  N.  Y.  533.  The 
defendant  Lavery  is  also  a  riparian  owner;  but,  as  that  gives  him 
the  right  only  to  use  the  waters  for  house  and  stock  purposes,  he 
has  no  further  right  as  riparian  owner  than  he  has  acquired  by  pre- 
scription. The  plaintiffs  are,  therefore,  not  entitled  to  any  restrain- 
ing order  as  ag^ainst  him. 

[2]  The  defendant  Drury  has  not  the  right  to  use  the  waters 
from  this  spring.  A  more  careful  examination  of  the  agreement  of 
October,  1882,  will  disclose  this.  While  this  agreement  granted  to 
Heniy  R.  Williamson,  Hinman,  and  King,  and  to  their  heirs  and 
assigns,  forever,  all  of  the  surplus  water  of  the  spring  above  that 
necessary  for  the  two  rams,  in  its  later  provisions  it  defines  the  spe- 
cific rights  of  each  grantee.  The  grantee  Henry  R.  Williamson 
is  to  have  the  right  to  use  the  water  at  his  farm;  the  butter  fac- 
tory may  use  the  water  for  "cooling  milk  and  other  purposes  con- 
nected with  the  manufacture  of  butter,"  but  not  to  drive  the  water 
wheel;  the  grant  to  King  is  "the  rit^ht  to  take  and  convey  the 
waste  or  surplus  water  from  the  said  Excelsior  butter  factory,  over 
and  above  what  may  be  necessary  to  properly  and  advantageously 
operate  the  said  factory,  in  pipes  or  pump  logs  to  his  own  dwelling 
house  and  farm."  The  right  that  King  and  Lavery  have  acquired 
by  prescription  is  not  an  undivided  interest  in  the  surplus  water 
of  the  spring,  but  is  a  right,  within  the  limits  above  quoted,  to  take 
the  surplus  or  waste  water  from  the  butter  factory ;  and,  within 
that  limit  of  claim  or  right,  he  has  acquired  the  right  to  use  a  quan- 
tity of  water  equal  to  that  which  he  has  actually  used  at  the  ICing 
farm  buildings  and  nothing  more.  Title  by  prescription  is  meas- 
ured by  the  extent  of  the  possession  or  use.  Hall  v.  Augsbury,  46 
N.  Y.  622,  cited  199  N.  Y.  219;  40  Cyc.  700.  Lavery,  therefore,  had 
no  right  or  title  to  convey  to  Drury  to  use  water  at  Drury's  farm, 
which  was  never  a  part  of  the  Lavery  farm,  and  on  which  the 
spring  water  had  never  been  used,  while  Lavery  was  enjoying  his 
nght  to  the  spring  in  full.  Drury,  therefore,  acquired  no  right  to 
use  the  spring  water  by  said  Lavery  deed  of  June  2,  1911.  The  de- 
fendants Drury  are  the  owners  of  the  butter  factory  and  all  the 
water  rights  belonging  thereto.  They  acquired  this  right  alter  this 
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action  was  begun,  and  did  not  rely  upon  any  wat^  rights  acquired 
witli  the  factory  lot  wlicn  the  lialt-inch  pipe  was  installed  under 
the  Lavcry  deed.  Whether  or  not  the  prescriptive  right  acquired 
to  use  water  from  this  spring  at  the  factory  lot  (which  does  not 
touch  the  brook)  is  a  right  to  use  solely  upon  the  factory  lot,  or 
whether  it  is  a  right  to  use  the  quantity  of  water  acquired  in  con- 
nection with  that  lot  for  any  purpose,  I  do  not  think  that  tlu-  de- 
fendants Drury  can  protect  themselves  under  this  deed.  It  does 
not  appear  that  the  factory  had  the  right  to,  or  did,  consume  any 
water.  It  does  appear  that  the  water  used  at  the  factory  was  re- 
turned to  the  brook  before  the  brook  reached  plaintiffs'  land.  That 
a  three-quarter  inch  pipe  ran  to  the  butter  factory  does  -not  mean 
that  any  water  was  consumed  thereon ;  and.  so  far  as  the  evidence 
shows,  the  owner  of  the  butter  factory  had  no  right  to  any  other 
use  of  the  water  than  to  detain  it  for  temporary  use.  If  the  defend- 
ants Drury  claim  the  right  to  use  water  under  the  deed  to  the  fac- 
tory lot,  they  must  show  that  some  appreciable  quantity  of  water 
under  this  deed  could  be  consumed  upon  the  factory  lot.  Nor  has 
Drury  a  right  to  use  this  spring  water  as  a  riparian  owner.  Wiicn 
this  action  was  begun  he  did  not  own  any  of  the  lands  adjoining 
the  brook.  On  June  18th  Mrs.  Williamson  granted  him  a  strip  of 
land,  three  rods  wide,  extending  from  the  center  of  the  highway 
and  running  along  the  highway  front  Druiy's  farm  to  the  factory 
lot.  Outside  of  the  highway,  therefore,  this  strip  is  very  narrow. 
Mrs.  Williamson  has  reserved  the  right  to  pa'^s  over  this  land  as 
she  sees  fit,  and  she  has  testilied  that  the  grant  was  made  to  Drury 
under  the  agreement  that  he  would  reconvey  it  upon  demand.  Un- 
der the  circumstances  the  court  cannot  uphold  his  right  as  a  ripari- 
an owner.  The  transaction  is  too  apparently  one  to  secure  a  tem- 
porary success  in  this  suit. 

PlaintitT-  therefore  are  entitled  to  a  judgment  restraining  the  de- 
fendants Drury  from  drawing  water  through  the  said  pipe  from 
this  spring.  But,  while  this  is  true,  the  plaintiffs  have  not  furnish- 
ed evidence  upon  which  the  court  is  able  to  determine  what,  if  any, 
damage  has  been  done  to  them  by  these  defendants.  Drury  is 
drawing  a  very  small  amount  of  water;  my  recollection  being  that 
by  actual  measurement  he  is  drawing  one  gallon  per  minute.  This 
quantity  of  water  returned  to  the  s[)ring,  which  is  a  long  distance 
above  the  plaintitVs"  farms,  if  the  brook  was  otherwise  dry,  would 
hardly  furnish  water  down  the  course  of  this  brook.  Beginning 
with  the  year  1908,  Franklin  county  has  been  afflicted  with  very 
serious  droughts.  Streams  and  springs  which  had  not  been  dry  be- 
fore dried  in  the  seasons  of  1911  and  1912.  The  whole  Muzttv 
spring  is  not  sutlicient  to  supply  water  to  plaintitfs'  farms.  Tlie 
height  of  the  water  in  the  Chapman  spring  and  curb  is  not  instruc- 
tive. The  water  has  never  overflowed  the  curb,  however  little  was 
being  used  through  the  pipes.  The  spring  and  the  cmrb  are  in  soft, 
marshy  land.  It  does  not  appear  that  the  curb  catches  all  of  the 
water  from  the  underground  currents  supplying  the  spring,  nor 
does  it  appear  that,  wlien  the  water  has  reached  a  certain  height 
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in  the  curb,  it  is  not  relieved  by  a  discharge  under  the  curb.  Nor 
is  the  fact  that  the  water  at  the  Drury  and  Lavery  farms  fills  a 
well  30  feet  deep  within  3  feet  of  its  top  instructive.  The  fact  that 
the  -water  remains  in  these  wells  at  about  a  uniform  heig^ht  simply 
means  that  the  water  seeps  out  t'rom  the  well  underground  at  prac- 
tically the  same  rate  at  which  it  is  fed  in.  Nor  do  we  kiy)w  within 
what  length  of  time  these  wells  were  filled  by  the  overflow  from 
the  pipes.  There  is  less  pressure  at  the  Henry  Williamson  place, 
but  we  are  not  informed  that  the  actual  use  there  is  less.  It  satis- 
fies the  same  needs  as  before.  Nor  are  we  informed  how  much 
water  has  been,  or  is  now,  ii>cd  at  the  Manson  place.  But,  Drury 
havmg  wrongfully  used  the  water,  the  plaintiffs,  having  sued  for 
the  injury,  are  entitled  to  at  least  nominal  damages.  Hall  v.  Augs- 
bury,  46  N.  Y.  622,  625.  The  plaintiffs  arc  therefore  entitled  to 
judgment  against  the  defendants  Drury,  restraining  them  from 
using  the  water  from  this  spring  through  the  said  pipe,  with  $1 
damages,  together  with  costs. 

The  defendant  Lavery  is  entitled  to  a  dismissal  of  the  complaint; 
but,  this  being  an  equity  action,  and  the  evidence  showing  that 
Lavery  had  conveyed  to  Drur\ ,  and  therefore  was  a  party  to  a 
wrongful  act,  costs  are  not  allowed  to  the  defendant  Lavery. 

Judgment  accordingly. 


VILLAGK  OF  WKI.LSN  IIXE  v.  HALT.OC'K. 
(Supreme  Court,  Equity  Tonn.  AlN'uaiiy  County.    Jaminry.  1018.) 

1.  Highways  (S  17*) — Kstabllsumbnt  by  Usek — Recobo  of  User. 

Where  there  was  evidence  to  show  roch  nser  by  the  pubHc  nn  would 
have  ju.stlfied  a  record  of  the  road  aa  a  highway  by  the  public  authorities, 
their  failure  to  enter  such  record  did  not  change  the  statutory  uuiudate 
that  the  road  should  be  a  public  highway. 

[Ed.  Note.— For  other  cases,  see  Highways,  Cent  Dig.  1  24;  Dec:  Dig. 

2.  Municipal  Cobpokations  (§  (597*) — Stbeets — Obstruction — Inji:.vctiox. 

A  court  of  e^iuity  had  jurisdiction  of  a  cause  of  action  by  a  municipality 
to  restrain  the  obstruction  of  streets,  although  the  statute  provided  that 

highway  commissioners  cuxiU\  maintain  such  action. 

IVA.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig^  H 
1802-1906;  Dee.  Dig.  |  687.*] 

8.  HlOHWATS  (f  6*)— BSTABUSHIIBMT  BY  USBB— DtnunOH  AND  GONTINUAIICK 

OF  T'sr. 

A  road  through  defendainfs  premises  had  been  u.sed  since  1866  by  ait 
wishing  to  <lo  so.  and  soon  afterwards  it  was  worlced  by  the  pathmastev 
of  the  road  district,  and  since  about  ISSU  was  used  l>y  the  public  as  a 
highway,  and  a  wood<'U  bridge  was  built  over  a  creek  to  accommodate 
public  travel,  with  the  consent  of  the  owner  and  without  interference 
until  1895,  when  he  fenced  the  road  and  posted  notices  thereon  forbidding 
its  use  as  a  public  highway.  Held,  under  Highway  Law  (Consol. 
1909.  c.  25)  I  209,  providing  that  land  used  by  the  public  as  a  highway 
for  20  years  or  more  shall  become  a  public  hicliway.  that  by  public  user 
for  the  statutory  period  the  road  hud  i»ecome  a  public  highway. 

CBd.  N<»te.~For  other  cases,  see  Highways,  Cent  Dig.  fi  8,  9;  Dec. 
Dig.  I  e.*] 


•Por  other  caiet  see  same  tople  *  |  MDMSm  ta  Dee.  It  Am.  Digi.  1991  to  0ats,  *  Itai^f  ladMCM 
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4.  HionwATB  (8  7*) — Pebmission  by  TTsia— AOVBMl  OkabAOIB  CW  U«fr— 
Mandamus  by  Public  Authobxtibs. 

Permitted  use  of  land  as  ft  inibUe  Mgtaway  for  20  yean,  and  tbe  work- 
ing or  maintaining  of  tho  same  by  public  authorities,  creates  a  hlglnvay: 
but  without  adverse  user,  or  If  it  is  not  taken  cbarce  of  and  repaired 
by  public  autborlttea,  a  mere  public  use  for  20  yeara,  witb  the  consent 
of  the  owner,  will  not  make  it  a  highway. 

[Ed.  Kote  — For  other  caaea,  see  Highways,  Cent  Dig.  Ii  10, 12-14,  le, 
18;  Dec.  Dig.  §  7.*  J 

5b  DanicATioif  (5  38*) — Conbbwt— Accs«ptawc»— RnrocATiow. 

Where  the  owner  of  land,  over  which  a  roadway  had  been  n<;ed  «;inco 
I860,  in  1902  consented  to  the  use  of  a  part  thereof  as  a  highway,  to  be 
conatmcted  ^ree  rods  In  widdi  to  connect  with  an  Iron  brldf^  erected 
by  a  village,  and  moved  his  fence  to  the  boundary  of  the  highway,  he 
could  not,  after  alterations  by  .the  village  on  the  faith  of  his  oral  con- 
aent,  reroka  1^  and  atlaga  that  tbien  was  no  hli^way  over  that  part  of  his 
premises. 

[Ed.  Note.— For  other  eaaea,  aae  Dedicatioo,  Cent  Dig.  U  77,  78;  Dec 

Dig.  §  38.*] 

0.  DcDiOATioir  (1 16*) — ^AcTs  CowsTTrunno — Hiohwat. 

Where  the  owner  of  land,  over  which  a  roadway  hud  been  long  used, 
in  1902  consented  to  the  use  of  a  part  of  it  as  a  highway,  over  which 
Tillage  authorities  constructed  a  roadway  three  rods  In  width  to  connect 
with  an  iron  bridge  erected  by  the  village,  and  the  owner  moved  his  fence 
to  such  boundary,  and  afterwards  took  a  deed  of  the  premises  in  which 
the  grantor  reserved  all  street  rights  of  way,  such  acts  coustituted  a 
dedication  of  the  highway  to  the  public 

TEd.  Note.— For  other  caaea,  see  Dedicattoo,  Gent  Dig.  If  16-49;  Dea 
Dig.  I  16.» 

For  other  deflnltlona,  aee  Words  and  Phraaea,  inL  2,  pp.  1906-1918; 
ToL  8,  pp.  7629,  7690.] 

7.  Dedication  (§  35*) — Aoxa  Constitutino  Acceptance. 

Such  acts  on  the  part  of  the  authorities  constituted  an  acceptance  of 
the  road  aa  a  legal  hlflliway. 

[Ed.  Note.— For  other  caaea,  aee  Dedication,  Cent  Dig.  H  68^  18^  16; 
Dec.  Dig.  f  35.*] 

Action  by  the  Village  of  Wellsville  to  restrain  Charles  M.  Hal- 
lock  from  obstructing  a  highway.  Permanent  injunction  to  issue. 

Francis  O'Connor  and  James  T.  Ward,  both  of  Wellsville,  lor 

plaintiff. 

George  H.  Blackman,  of  Wellsville,  for  defendant. 

BROWN,  J.  The  issues  and  testimony  present  the  question  as 
to  whether  there  is  a  highway  running  from  the  northwest  corner 

of  defendant's  premises  at  East  State  street  down  a  dttgpvay  road, 
crossincT  tlie  lot  line  between  lot  3  and  lot  31,  and  thence  east  of  de- 
fendant's mill  building  to  Dyke's  creek,  crossing  the  creek  and 
leading  southerly  to  Broad  and  Dyke  streets,  in  the  village  of 
Wellsville.  That  portion  of  the  alleged  highway  from  the  north 
bank  of  Dyke's  creek  to  East  State  street  runs  wholly  through  the 
premises  of  the  defendant.  At  many  times  during  the  past  three 
years  the  defendant  has  closed  the  roadway  by  erecting  fences  and 
barriers  across  the  same,  claiming  that  the  roadway  was  not  a 
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highway  and  that  it  was  his  private  property.  The  street  commis- 
sioner of  the  plaintiff,  on  removing  such  fences,  has  been  sued  by 
the  defendant  for  such  alleged  trespass,  and  many  of  such  actions 
are  pending  undetermined.  In  1911  the  plaintiff  brought  this  ac 
tion  to  restrain  defendant  from  fencing  up  and  obstructing  tlie 
roadway,  alleging  that  it  is  a  highway;  the  defendant  contending 
that  it  is  not  a  highway,  and  asserting  that  its  existence  as  a  high- 
-  way  must  be  evidenced  by  a  formal  record  by  the  village  authori- 
ties before  jurisdiction  can  be  acquired  by  a  court  of  equity  to  de- 
termine the  questions  involved. 

[1]  In  Lewis  v.  N.  Y.,  L.  E.  &  W.  R.  R.,  123  N.  Y.  496,  26  N. 
E.  357,  it  was  decided  that,  if  the  evidence  tends  to  show  such  a 
user  by  the  public  as  would  have  justified  a  record  of  the  road  as  a 
highway  by  the  public  authorities,  their  failure  to  perform  their 
duties  does  not  change  the  mandate  of  the  statute  that  the  road 
should  be  deemed  a  public  highway. 

[2J  In  Village  of  Haverstraw  v.  Eckerson,  192  N.  Y.  58,  84  N.  E. 
578.  20  L.  R.  A.  (N.  S.)  287,  it  was  held  that  a  court  of  equity  had 
jurisdiction  of  a  cause  of  action  in  behalf  of  a  municipality  to  re- 
strain the  incumbering  of  streets,  although  the  statute  did  provide 
that  highway  commissioners  could  maintain  such  action. 

[I]  Much  testimony  has  been  taken  upon  the  subject  of  dedica- 
tion, use,  and  acceptance  of  the  road  as  a  highway.  The  proof  is 
that  since  the  year  1866  there  has  been  a  dugway  road  leading  from 
the  northwest  corner  of  defendant's  premises  at  East  State  street 
and  descending  to  the  east  to  a  point  a  few  rods  east  of  the  line 
between  lots  3  and  31,  which  has  been  at  all  times  coincident  with 
the  existing  roadway,  and  is  entirely  within  the  lines  of  the  alleged 
highway,  as  described  in  the  complaint.  This  dugway  road,  in 
connection  with  its  extensions  to  the  south,  has  been  used  by  the 
public  in  passing  through  defendant's  premises  from  East  State 
street  to  Dyke  street  for  more  than  40  years.  One  of  the  defend- 
ant's grantors,  who  from  1872  to  1895  was  in  possession  of  the 
premises  through  which  it  runs,  testified  that:  It  was  used  by  any 
one  that  wanted  to  use  it.  It  was  worked  under  the  direction  of 
the  pathmaster  of  the  road  district  40  years  ago.  It  has  been  work- 
ed and  cared  for  by  the  Street  Commissioner  of  the  plaintiff  since 
1886.  For  more  than  20  years  before  defendant  went  into  posses- 
sion of  the  premises,  it  was  used  by  the  public  as  a  highway. 
There  is  no  evidence  that  its  use  as  a  public  highway  was  ever 
sought  to  be  restricted  or  interfered  with  until  the  defendant  pur- 
chased the  premises  in  1895,  and  at  that  time  it  had  become  a  high- 
way by  use  under  provisions  of  the  statute,  which  then  provided 
that  all  lands  which  shall  have  been  used  by  the  public  as  a  high- 
way for  a  period  of  20  years  or  more  shall  be  a  highway.  It  had 
become  a  highway  by  use,  under  all  the  authorities,  by  the  consent 
of  the  owners  of  the  fee,  the  use  by  the  public,  and  the  working 
and  maintenance  by  the  authorities  of  the  town,  and,  later,  of  the 
village,  when  it  was  taken  within  the  limits  of  plaintiff's  corpora- 
tion. 
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While  there  is  much  testimony  tending  to  prove  that  for  a  short 
period  in  1895,  at  the  time  the  defendant  went  into  possession  of 

the  premises,  and  for  a  while  in  1899,  this  dugway  road  was  fenced 

across  at  its  western  end,  and  that  one  or  more  signs  forbidding  its 
use  as  a  public  highway  were  posted  along  the  same,  such  obstruc- 
tion and  posting  of  signs  could  have  no  effect  in  changing  the  road- 
way from  a  highway  to  a  private  road.  City  of  Buffalo  v.  D.,  L. 
&  W.  R.  R.,  190  N.  Y.  96,  82  N.  E.  513,  16  L.  R.  A.  (N.  S.)  506. 
The  proof  is  that  from  1895  to  1909  this  dugway  road  was  used 
by  the  public  as  a  highway,  repaired,  worked,  and  maintained  by 
tlie  public  authuntic>.  and  while  it  may  be  true  that  the  defendant 
ilid  keep  a  sign  posted  somewhere  along  such  dugway  road,  upon 
which  was  written  the  words,  "Private  Way,  No  Trespassing,"  and 
has  fenced  up  said  road  at  various  times  smce  1893,  no  such  signs 
or  fences  were  upon  or  along  such  dugway  road  prior  to  1895.  Fhe 
defendant's  grantor,  who  was  in  possession  of  said  premises  from 
1872  to  1895,  testified  that  he  never  placed,  authorized  another  to 
place,  or  saw  any  obstructions,  or  signs  on  or  along  the  dugway  road 
prior  to  the  past  three  or  four  years.  This  dugway  road  has  been 
used  as  a  part  of  a  public  thoroughfare  from  East  State  street  to 
Dyke  street  since  at  least  1866.  The  cros^int,'  of  thi^  thoroughfare 
over  Dyke's  creek  has  been  by  means  of  a  bridge;  Dyke's  creek  be- 
ing considerable  of  a  stream,  and  in  times  of  high  water  has  taken 
away  the  bridge  at  least  four  times  in  the  past  30  years.  In  1889 
the  then  wooden  bridge  was  destroyed  by  a  flood,  and  it  was  re- 
placed by  a  wooden  bridge  built  l)y  the  town  of  Wellsville.  Later 
the  bridge  was  again  destroyed  by  floi'd.  and  replaced  by  a  wooden 
bridge  by  the  town  of  Wellsville.  In  \iK)2  the  bridge  was  again  de- 
stroyed by  flood,  and  the  present  iron  bridge,  about  100  feet  long, 
was  erected  by  the  town  of  Wellsville. 

At  the  time  one  of  the  wooden  bridges  was  erected  the  north  end 
was  moved  to  the  east  some  50  or  more  feet;  the  roadway  at  the 
north  bank  of  the  creek  being  changed  to  accommodate  the  new- 
location.  In  1874,  upon  the  petition  ol  the  then  owner  of  the  prem- 
ises through  which  the  dugway  road  passes,  a  hii^hway  known  as 
the  "Miller  and  Tremain  road  was  laid  out  and  prupefly  recorded 
from  the  Erie  Railroad  tracks  north,  crossing  Dyke's  creek  at  the 
location  of  the  bridge  as  it  then  stood,  running  northwesterly,  west 
of  the  mill  buildinir  of  defendant,  to  the  lot  line  between  lots  3  and 
31,  and  thence  northerly  along  the  cast  side  of  the  lot  line  to  State 
street,  crossing  the  easterly  end  of  the  dugway  road.  This  Miller 
and  Tremain  road  was  opened,  worked,  and  maintained  by  the 
town  of  Wellsville,  and  later  by  the  plaintiff,  from  its  southerly 
end  to  the  dugway  road,  and  in  connection  with  the  dug^vay  road 
was  used  by  the  public  as  a  highway  from  1874  to  1902.  The  fact 
that  the  Miller  and  Trcniain  road  was  laid  out  upon  defendant's 
grantor's  petition,  was  opened  and  worked  only  up  to  the  intersec- 
tion with  the  dugway  road  by  the  plaintiff,  and  that  the  dugway 
road  has  been  used  as  a  means  of  getting  from  the  Miller  and  Tre- 
main road  to  State  street  ever  since  that  date  (1874),  is  very  sig- 
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nilicant  in  determin'ngf  the  question  as  to  whether  it  was  not  orig- 
inally intended  by  defendant's  grantor  that  the  dugway  road  was 
and  should  be  a  pubHc  highway. 

The  northerly  end  of  the  Miller  and  Tremain  road,  from  its  inter- 
section with  the  dugway  road  northerly  to  State  street,  has  never 
been  opened  and  worked.  This  end  is  75  feet  long,  with  a  rise  of 
ninre  than  30  feet  up  a  steep  bank,  and  is  impractical)le  for  u-^e  as 
a  highway  without  great  exj)ense.  In  KK)2  the  location  of  the  Mil- 
ler and  Tremain  road  was  changed  to  the  east  of  defendant's  mill 
building,  forming  a  part  of  a  continuous  highway  from  the  north 
bank  of  Dyke's  creek  to  East  State  street  by  way  of  the  dugway 
road,  and  has  been  used  as  such  ever  since,  except  as  it  was  ob- 
structed by  defendant's  fences  erected  within  the  past  few  year^. 
The  only  possible  purpose  or  object  in  maintaining  a  bridge  over 
Dyke's  creek  by  the  town  of  Wellsville  was  to  accommodate  the 
public  highway  travel  from  Dyke  street  to  Bast  State  street 
through  the  premises  now  owned  by  defendant.  The  only  exist- 
ing, practical,  or  feasible  outlet  for  such  traffic  to  the  north  was 
over  the  dugway  road.  The  fact  that  the  town  erected  and  main- 
tained the  bridges,  and  that  the  plaintiff  worked  and  maintained 
the  roadway  throughout  its  entire  length  from  Dyke's  creek  to 
East  State  street,  over  and  including  the  dugway  road,  from  1866 
to  the  present  time,  and  that  it  has  been  used  by  the  public  a 
highway  ever  since  that  time,  excepting  possibly  a  short  time  in 
1893  and  in  18W,  and  for  tiie  j)ast  two  or  more  years,  makes  it  per- 
fectly clear  that  the  owners  of  the  fee  and  those  in  possession  of 
the  premises  occupied  by  the  dugway  road  permitted  it  to  be  used 
as  a  public  highway  for  more  than  20  consecutive  years  prior  to 
1895,  and  within  the  terms  of  section  209  of  the  Highway  Law 
(Con sol.  Laws  1909,  c.  25)  it  is  a  public  highway.  This  statute 
reads : 

"All  luuds  which  shall  have  been  used  by  the  public  as  a  liiKbway  for  tho 
period  of  twenty  years  or  more  shall  be  a  highway  with  the  wiuie  force  uud 
effect  as  If  It  had  been  daly  laid  ont  and  recorded  as  a  highway.'* 

Judge  Earl,  in  Speir  v.  Town  of  New  Utrecht,  121  N.  Y.  429,  24 
N.  £.  694,  in  speaking  of  this  statute,  says : 

"The  full  scope  and  meaning  of  the  words  'used  as  a  pabNc  highway*  are 

not  quit<'  cfrtnln.  Tbt-  user  ikmhI  not  l>e  adverse  and  under  such  drcuni- 
Ktances  as  would  be  re<iuired.to  give  an  ludividuai  a  right  of  way  by  prescrip-. 
tlon.  If  such  had  been  the  Intention,  other  language  would  we  think  have  been 
used.  All  we  have  hero  is  that  'the  road  was  used  by  the  public  generally.* 
But  the  mere  fact  that  a  portion  of  the  public  travel  over  a  road  for  20  years 
cannot  make  it  a  highway ;  and  the  burden  of  making  highways  and  sustain* 
Iu'j:  bridces  cannot  be  imposed  upon  the  public  in  tbiit  way.  Tlu-rc  must  be 
inure.  Tbe  user  must  be  like  that  of  bij:li\vay8  generally  The  road  uiuiit  not 
only  be  traveled  upon,  but  it  must  be  kept  in  repair  or  taken  In  diarge  and 
adopted  by  the  public  authorities.  We  tbink  all  this  is  Implied  in  the  words, 
•used  us  public  highways.'  Although  the  owner  of  land  may  uot  dedicate  It 
for  a  public  highway,  and  may  not  Intend  or  assent  that  It  siiall  become  snch. 
yet  if  be  permits  it  to  bo  used  lii  the  \v;iy  jii<f  indii-ntcd  for  L'O  years,  it  would 
l>e  deemed  a  public  highway,  and  he  will  uot  be  permitted  to  que»tiuu  the 
pnbUc  right** 
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It  is  said  that,  notwithstanding  this  decision,  there  can  be  no  crea- 
tion of  a  highway  by  user,  unless  the  use  is  adverse  and  hostile  to  the 
owner  of  the  fee ;  that  if  he  consents  to  such  use  there  can  be  no  ad- 
verse use,  and  hence  no  presumption  of  a  grant  by  the  lapse  of  20 
years.  In  support  of  such  contention  City  of  Cohoes  v.  D.  H.  &  C. 
Co.,  134  N.  Y.  397.  31  N.  E.  887,  is  cited,  wherein  Judge  Vann  said: 

"Public  highways  may  be  created  •  •  •  by  prescription,  or  where  land 
Is  used  by  the  public  for  a  highway  for  20  years,  with  the  knowledge,  but 
witbout  tbe  consent,  of  tbe  owner.  The  presumption  of  a  grant  of  the  right 
of  way  sprinirs  from  tbe  mere  lapw  of  said  period  of  time  in  connection  with 

the  adverse  user  by  the  public.** 

It  is  urged  under  this  decision  that  to  create  a  highway  by  user  the 
public  must  have  used  the  road  for  20  years  with  the  knowledge  and 
without  the  consent  of  the  owner ;  that  the  use  for  the  period  must  be 
against  the  consent  of  the  owner,  hostile  to  the  owner's  rights;  that 
the  plaintiff  must  prove  as  a  part  of  its  affirmative  case  that  the  use 
for  20  years  was  in  opposition  to  and  in  spite  of  the  owner's  protest. 

[4]  While  it  would  appear  that  the  statement  of  Judge  Earl,  that 
the  use  for  20  years  need  not  be  adverse  to  the  owner  of  the  fee,  is 
contradictory  to  and  in  conflict  with  the  statement  of  Judge  Vann,  that 
the  use  must  be  with  the  knowledge,  but  without  the  consent,  of  the 
owner,  yet  they  are  perfectly  consistent  and  reconcilable  upon  a  brief 
examination  of  the  statements.  Judge  Earl  says  that  when  the  own- 
er permits  lands  to  be  used  in  the  way  just  indicated — that  is,  by  the 
public  traveling  and  the  keeping  in  repair  or  taking  in  charge  and 
adopting  by  the  public  authorities — ^in  such  a  case  no  adverse  um  is 
necessary  to  create  a  presumption  of  a  grant  through  lapse  of  time. 
Judge  Vann  is  entirely  silent  as  to  the  keeping  in  repair  or  taking  in 
charge  and  adopting  by  the  public  authorities.  In  such  a  case  adverse 
use  is  necessary  to  create  a  presumption  of  grant  through  lapse  of 
time.  The  law  undoubtedly  is  that  permitted  use  of  land  as  a  public 
highway  for  20  years  and  the  working  and  maintaining  of  it  by  the 
public  authorities  create  a  highway ;  that  if  it  is  not  kept  in  repair  or 
taken  in  charge  and  adopted  by  the  public  authorities,  the  mere  use  by 
the  public  as  a  highway  with  the  consent  of  the  owner  will  not  make 
it  a  highway.  Where  the  only  claim  that  the  land  is  a  highway  is  based 
upon  the  mere  travel  for  20  years,  the  land  will  not  become  a  high  w  ay « 
unless  it  be  shown  that  such  use  was  against  the  consent  and  hostile 
to  the  rights  of  the  owner.  It  is  believed  that  all  conflicting  authorities 
can  be  harmonized  upon  the  lines  above  stated.  Speir  v.  Town  of 
New  Utrecht,  49  Hun,  294,  2  N.  V.  Supp.  426;  Buildint?  of  Bridge, 
etc.,  100  N.  Y.  642,  3  N.  E.  679;  Devenpeck  v.  Lambert,  44  Barb.  596; 
Hamilton  v.  Owego,  42  App.  Div.  312,  59  N.  Y.  Supp.  103;  P^er 
V.  Palmer,  150  N.  Y.  148,  44  N.  E.  966,  55  Am.  St.  Rep.  653. 

Whatever  was  said  upon  the  trial  relative  to  this  dugway  road  being 
a  private  road,  as  distinguished  from  a  public  highway,  was  in  mere 
characterization  of  it,  and  inconsistent  with  the  actual  use  to  which 
it  has  been  put  for  nearly  50  years. 

[5]  In  1902  at  the  time  &e  town  of  Wellsville  was  erecting  the 
present  iron  bridge  over  Dykefs  creek  to  the  south  of  defendant's  noiU 
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it  was*  suggested  by  the  plaintifiF's  street  commissioner  that  the  loca- 
tion of  the  hig:hway  that  from  about  the  year  1866  had  run  northerly 
from  the  north  bank  of  the  Dyke's  creek  to  the  west  of  the  defend- 
ant's mill  building  and  northerly  along  the  lot  line  between  lots  3  and 
31  to  the  dugway  road,  be  moved  to  the  east  about  seven  rods  to  its 
present  location.  This  suggestion  or  proposition  was  made  to  the  de- 
fendant in  person,  and  as  to  the  defendant's  consenting  thereto  he  tes- 
tifies : 

"Q.  Did  you  forbid  them  from  moving  that  road  from  the  west  side  to  the 
«a«t  side  Of  tbe  mill?  A.  Ko:  I  agreed  to  It.  Q.  That  was  not  entirely  sat- 

Isfactorj'  to  yon?  A.  It  was  not  entirely  satisfactory,  hut  I  ajn'eed  to  tt>  Q. 
You  agreed  to  it?  A.  Yea,  to  give  tliem  a  liigbway  three  rods  wide.** 

It  thus  appears  that  the  defendant  fully  consented  sn  1902  to  the  use 

for  highway  purposes  of  the  lands  owned  by  him  now  occupied  as  a 
highway  from  the  north  bank  of  the  Dyke's  creek  on  the  east  of  his 
mill  northerly  to  the  eastern  extremity  of  the  dugway  road,  and  that 
the  defendant  specified  in.  19Q2  Uiat  the  highway  to  be  constructed 
could  be  three  rods  in  width.  Immediately  followrag  such  consent  the 
plaintiff  entered  upon  said  three-rod  strip.  The  town  of  Wellsville 
constructed  an  iron  bridge  from  its  southerly  terminus  across  Dyke's 
creek.  The  plaintiff  laid  out  on  the  ground,  and  worked,  a  roadway 
suitable  for  public  travel  its  entire  length,  connecting  its  northerly  end 
with  the  dugway  road,  and  has  ever  since  maintained  the  same  as  one 
of  the  public  streets  or  highways  in  the  village.  The  defendant,  after 
giving  such  consent,  moved  his  fence  from  its  former  location  to  the 
western  side  of  the  three-rod  strip,  and  it  has  been  maintained  by  him 
on  the  western  boundary  of  the  highway  from  about  the  northeast 
comer  of  his  mill  building  to  the  dugway  road ;  such  fence  being  three 
rods  from  the  eastern  boundary  of  the  defendant's  premises.  Since 
1902  the  roadway  to  the  west  of  defendant's  mill  has  not  been  used  by 
the  public,  and  tne  same  has  been  abandoned  by  the  plaintiff,  although 
no  formal  steps  have  been  taken  to  discontinue  the  same  as  a  1^1 
highway. 

It  is  thus  seen  that  the  plaintiff's  right  to  maintain  a  highway  from 
the  north  bank  of  Dyke's  creek  east  of  defendant's  mill  as  it  now  ex- 
ists depends  solely  upon  the  oral  consent  of  the  defendant  in  1902, 
before  the  change  was  made,  that  the  location  of  the  highway  be 
changed  from  its  original  place  west  of  the  mill  to  its  present  location, 
and  the  events  occurring  since  that  consent  was  given.  In  People  v. 
Goodwin,  5  N.  Y.  568,  the  owner  of  the  land  verbally  consented  that 
the  commissioners  should  lay  out  the  highway,  and  it  was  held  that,  if 
the  commissioners  had  acted  on  the  faith  of  that  consent  by  laying 
out  the  highway,  the  owner  of  the  land  would  have  been  estopped  from 
denying  tlie  legality  of  the  act.  In  People  v.  Van  Alstyne,  *42  N.  Y. 
38,  the  owners  of  the  land  verbally  promised,  if  the  highway  was  laid 
out,  to  claim  no  compensation  for  their  lands.  They  subsequently  re- 
voked such  promise.  It  was  held  that,  if  the  commissioners  had  acted 
upon  their  parol  consent  before  it  was  withdrawn,  their  claims  to 
compensation  would  have  been  barred.  In  Marble  v.  Whitney,  28  N. 
Y.  297,  it  was  held  that,  while  the  verbal  consent  to  the  alteration  is 
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revocable,  it  must  be  revoked  !)efore  the  road  is  changed.  A  revoca- 
tion of  the  consent  subsequent  to  the  alteration  of  the  highway  cannot 
be  permitted.  The  consult  is  not  a  license  that  he  can  revoke  after  the 
alteration  is  made.  If  the  alteration  is  made  immediately  on  the  faith 
of  the  virtual  consent,  the  consent  is  irrevocable.  On  principle,  the 
defendant  oiitrht  not  to  be  permitted  to  now  revoke  snch  consent,  and 
allege  that  there  is  no  highway  on  the  easterly  side  of  his  premises  east 
of  his  mill  building. 

[1, 7]  The  fact  is  that  the  town  of  Wellsville,  since  such  consent 
was  given,  has  rebuilt  the  iron  bridge  and  maintained  it  as  a  highway 
bridge  ever  since.  The  plaintiff,  immediately  after  such  consent,  laid 
out  on  the  ground  a  hiqiiway,  worked  and  made  a  roadway,  and  ever 
since  has  maintained  within  the  lines  described  in  the  complaint  a  pub- 
lic highway.  In  1^J09  the  defendant,  in  pursuance  of  the  terms  of  a 
contract  to  purchase,  took  title  by  deed  of  all  the  lands  occupied  by.him 
on  lot  31,  in  which  deed  his  grantor  reserved  "all  street  rights  of  way 
laid  out  and  passing  through  said  premises."  The  lands  described  in 
the  complaint  between  Dyke's  creek  and  the  dugway  road  were  then 
occupied  as  a  highway.  It  was  one  of  the  street  rights  of  way  that 
passed  through  the  premises.  The  right  to  occupy  the  land  as  a  street 
had  been  consented  to  by  the  defendant  7  years  before.  It  is  quite 
clear  that  defendant's  title  is  incumbered  iy  an  easement  esqpressly 
created  in  his  deed.  Whatever  title  be  possesses  is  subject  to  the  right 
of  the  public  to  pass  and  repass  over  the  lands  described  in  the  com- 
plaint. Within  the-  authorities  and  upon  principle  it  must  be  held  that 
so  much  of  the  land  described  in  the  complaint  as  has  not  been  used 
by  the  public  as  a  highway  for  the  period  of  20  years  has  by  the  con- 
sent and  offer  of  a  highway  three  rods  wide  of  the  defendant,  the  acts 
of  the  antlK^rities  of  tho  plaintiff,  and  the  conveyance  to  the  defendant 
become  dedicated  to  the  pul)lic  and  accc])ted  l)y  the  proper  authorities 
as  a  legal  highway,  and  was  sucli  at  the  lime  that  the  defendant  erected 
the  obstructions,  built  the  fences,  and  placed  the  barriers  across  tiie 
same. 

It  therefore  follows  that  the  lands  described  in  the  complaint  from 
the  southerly  terminus  to  the  turn  to  the  west  near  the  foot  of  the 
diijiway  for  the  width  of  3  rods  constitute  a  legal  highway;  that  the 
lands  described  in  the  complaint  from  tiie  turn  above  mentioned  up  the 
dugway  to  East  State  street  for  the  width  of  the  actual  use,  about  17 
feet,  constitute  a  legal  highway.  The  plaintiff  is  entitled  to  a  perma- 
nent injunction  restraining  the  defendant  from  obstructing  the  same» 
together  with  costs. 

Let  tindings  be  prepared. 
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MORRIS  T.  CAHNHGIE  TRUST  CO.  et  kL 
HENKEL.y.  SAME. 
(Supreme  Court,  Appellate  Dlvlelon.  First  Department  Janaafy  24^  1918.) 

Banks  and  Banking  ($  317*) — DiaiOLTinoir— PiamsHcie— DarosnoBiBe— 

"Moneys  Paid  into  Court." 

Money  deposited  by  a  receiver  or  tmfltee  In  bankniptcy  in  a  trnst  com- 
pany designated  by  the  bankniptcy  court,  under  Rnnkruptcy  Act  July  1. 
1888,  c.  541,  i  61.  30  Stat.  562  (U.  S.  Comp.  St.  1901.  p.  3446),  as  a  de- 
pository for  money  of  bankrupt  estate,  and  by  the  state  comptroller, 
ander  Code  Civ.  Proc.  5i  7  J<>.  as  n  depository  of  nil  ■  fuixls  or  moneys  in\'nl 
Into  court,"  is,  uuder  Banking  Law  (Consol.  Laws  PJOO,  c.  2)  {  188,  pro- 
Tiding  that  all  "moneys  brought  into  court  by  order  •  •  •  of  any 
court  of  rword"  may  be  deposited  with  any  such  cori)orntion  so  designated 
by  the  state  comptroller,  and  section  190.  providint;  that,  if  dissolved, 
"the  debts  due  from  the  corporation  as  •  •  •  (lcitosit(»ry  shall  hare 
preference."  entitled  to  preference;  moneys  "paid  into  court."  or  "brought 
Into  court,"  meaning  merely  such  as  have  come,  by  operation  of  law,  in 
custodia  legls.  which  they  do  when  they  come  into  the  custody  of  an  offi- 
cer of  tile  court,  which  a  tmstee  or  receiver  In  bankniptcy  la. 

(i:<i.  Note  — For  otlier  caees,  eee  Banks  and  Bankinf,  Cent  THg»  %  V232\ 
Dec.  Dig.  %  317.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  %  p.  1909.] 

Inirraham.  P.  J.,  dissenting: 

Appeal  from  Trial  Term,  New  York  County. 

Two  actions,  one  by  Robert  C.  Morris,  as  receiver,  the  other  by 
William  Henkel,  Jr.,  as  trustee,  against  the  Carnegie  Trust  Company 
and  others.   From  judgments  dismissing  the  complaints,  plaintiffs 

appeal.    Reversed  and  rendered. 

Argued  before  INGR AHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN.  CLARKE,  and  SCOTT,  JJ. 

Wallace  Macfarlane,  of  New  York  City,  for  appellants. 
Frank  M.  Patterson,  of  New  York  City,  for  respondents. 

SCOTT.  J.  These  two  appeals  involve  the  question  whether  a 
receiver  or  trustee  in  bankruptcy  wlio,  under  order  of  the  bankrujjtcy 
court,  has  deposited  funds  in  a  state  trust  company,  which  has  been 
designated  by  the  state  comptroller  and  under  the  provisions  of  the 
Bankruptcy  Law  (Act  July  1,  1898,  c.  541,  30  Stat.  544  [U.  S.  Comp. 
St.  1901,  p.  3418])  is  entitled  to  a  preference  over  L,'cncral  creditors. 
The  question  was  brought  before  the  United  States  District  Court 
in  Matter  of  Bologh,  185  Fed.  625 ;  but  the  District  judge  refused  to 
decide  it,  remitting  the  parties  to  the  state  courts. 

In  1907,  upon  its  own  application,  the  Carnegie  Trust  Company 
was  designated  as  a  depository  for  the  moneys  of  bankrupt  estates 
under  section  61  of  the  bankruptcy  Act,  which  reads  as  follows: 

■•Sec.  (il.  T >«  j'<>^itorit'>^  fi  r  Mduoy. — Courts  of  bankruptcy  shall  dosl;:nate. 
b.v  order,  baukiii;,'  institiitions  as  deiK»sltorh«?  for  the  nit>n»'y  of  haiikrujit 
estates,  as  eonvenitnt  as  may  be  to  th«'  residence  oC  tniRte<'s.  and  shall  rt»- 
quiro  bonds  to  the  United  .States.  >ul»je('t  to  their  approval,  to  be  given  by 
such  banUiuK  institutions,  and  may  from  time  to  time  as  oocsision  may  re- 

*For  oUier  cum      s&m*  topic  4  i  mumbsb  lo  Dec.  a  Am.  Digs.  1907  to  date,  A  R*p'r  ladexos 
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quire,  by  like  order,  increase  tbe  namber  of  depositories  or  tbe  amount  of  any 
bond  or  diange  waA  depodtorlet.** 

Under  the  bankruptcy  practice  three  classes  of  deposits  are  made 
in  the  designated  depositories,  to  wit:  (1)  Deposits  by  receivers  in 
bankruptcy,  subject  to  witlidrawa]  by  checks  signed  by  the  Vecdver. 
(2)  Deposits  by  trustees  in  bankruptcy,  subject  to  checks  signed  by 
the  trustee,  countersigned  by  the  referee  in  bankruptc>'.  (3)  Deposits 
in  composition  matters  to  the  credit  of  the  judges  of  the  United  States 
District  Courts.  The  third  class  has  been  recognized  by  the  Carnegie 
Trust  Company,  and  the  superintendent  of  banks,  as  liquidator,  as 
spedal  deposits  in  trust,  entitled  to  a  preference  in  payment. 

The  deposits  in  question  here  are  of  the  first  and  second  classes. 
The  Carnegie  Trust  Company,  when  these  payments  were  made  to  it, 
was  also  a  depository  designated  by  the  state  comptroller  under  sec- 
tion 746,  Code  Civ.  Proc.,  as  a  depository  of  "all  funds  or  moneys 
paid  into  court."  Section  189  of  the  Banking  Law  (Consol.  Laws 
1909,  c.  2),  referring  to  designated  depositories,  provides  as  folbws: 

"All  moneys  brouoht  into  court  by  order  or  judgnient  of  any  court  of  record 
may  be  depoaited  with  any  $uch  corporation,  that  has  been  designated  by  tto 
comptroller  of  the  state  of  New  York,  as  provided  by  the  Code  of  Civil  Fvoet- 
dure." 

And  section  190  as  follows: 

*****  If  dissolyed  by  the  Legfalatnre  or  tilie  court,  or  otberwlte.  the 

debts  due  from  the  corporation  aa  such  executor,  administrator,  ptiardlan, 
trustee,  committee  or  depository  shall  have  the  preference.  The  court  or 
officer  makliig  soeli  aiipointment  may,  upon  propor  applicatloii;  require  any 
corporation  which  shall  have  been  so  appointed,  to  give  such  security  as  to 
the  court  or  officer  shall  seem  proper,  or  upon  failure  of  such  corporation  to 
give  seetirlty  as  required,  amy  remove  tocii  corporation  from  and  rerolce  sodi 
npT>o!iitnieiit.  Such  court  or  officer  may  make  orders  respecting  such  trusts 
and  require  the  corporatiua  to  render  all  accounts  which  such  court  or  otllcer 
mlgiit  lawfully  require  if  tneh  execator,  administrator,  guardian,  tmstec!. 
receiver,  commltt<H'  or  depositary  were  a  natural  person.  Whenever  any  such 
corporation  shall  be  designated  by  the  comptroller  of  the  state  of  New  York 
as  a  depositary  for  fnnds  and  moneys  paid  into  conrt,  l)^re  reeatvtim;  any 
such  deposit,  It  shall  plve  to  the  people  of  the  state  a  bond  in  tbe  form  and 
manner,  as  provided  by  section  forty-four  of  this  chapter.** 

The  plaintiff's  claim  is:  (a)  That  the  preference  given  by  section 
190  of  the  l^.aiikiiig  Law,  on  the  faihire  of  a  designated  depositary  of 
"moneys  paid  into  court,"  deposited  with  it,  is  not  confined  to  those 
cases  only  of  moneys  paid  into  court  which  are  expressly  provided  for 
in  tlie  Code  of  Civil  Procedure,  (b)  That  the  federal  courts  within 
the  state  of  New  York  comt  within  the  u  ur  ls  "any  court  of  record" 
in  section  189.  (c)  That  bankruptcy  funds  deposited  in  a  state  trust 
company  are  "muiicys  paid  into  court"  within  the  meaning  of  those 
words  as  used  ni  section  186,  or  ''moneys  brought  into  court  by  order 
or  judgment  of  any  court  of  record,"  as  provided  in  section  \c9.  (d) 
If  these  three  points  are  estabhshed,  then  the  plaintiffs  are  entitled  to 
the  preference  given  to  such  funds  by  the  provisions  of  section  190. 

As  to  the  words  "as  provided  by  the  Code  of  Civil  Procedure,"  it 
is  claimed  by  plaintiffs,  and  conceded  by  defendant,  that  they  do  not 
affect  the  question  now  under  consideration,  and  are  to  be  taken  mere- 
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!y  as  qualifying  the  desi^^nation  by  the  comptroller.  If  these  moneys 
would  have  been  entitled  to  a  preference  in  payment  if  deposited  in 
the  trust  company  by  a  receiver  or  trustee  appointed  by  a  state  court,^ 
and  in  obedience  to  an  order  of  such  court,  I  think  it  must  follow* 
that  they  are  equally  entitled  to  a  preference  when  deposited  under 
an  order  of  the  bankruptcy  court,  for  the  District  Courts  of  the  United 
States  are  unquestionably  courts  of  record  and  therefore  within  the 
letter  of  section  189  of  the  Banking  Law.  No  doubt  it  was  compe- 
tent for  the  bankruptcy  court  to  designate  as  depositories  state  insti- 
tutions which  had  not  been  designated  by  the  state  comptroller  under 
the  provisions  of  Uie  Code  of  Civil  Procedure;  but  that  is  not  this 
case,  and  it  is  not  unreasonable  to  assume  that  the  Carnegie  Trust 
Company  was  designated  as  a  depository  in  bankruptcy  because  it 
had  been  designated  by  the  state  comptroller,  and  therefore,  presum- 
ably, fell  under  the  provisions  of  the  state  Banking  Law  as  to  prefer^ 
«ntial  payment  of  trust  deposits. 

A  question  has  arisen  whether  moneys  received  by  a  trustee  or  re- 
ceiver under  authority  of  a  court,  whether  federal  or  state,  are  mon- 
eys "paid  into  court,"  or  moneys  "brought  into  court."  I  think  they 
clearly  are.  The  words  "moneys  paid  into  court"  mean  nothing  dif- 
ferent than  moneys  which  have  come,  by  operation  of  law,  in  custodia 
legis,  and  it  does  not  matter,  in  my  opinion,  whether  the  moneys  have 
actually  come  into  the  custody  of  the  court  itself,  or  of  its  clerk,  or  of 
any  other  officer  of  the  court,  which  trustees  and  receivers  in  bank- 
ruptcy undoubtedly  are.  The  question  arose  in  Ex  parte  Prcscott,  19 
Fed.  Cas.  1283,  wherein  a  ship  had  been  captured  and  sold  as  a  prize, 
and  the  proceeds  deposited  by  the  marshal  in  a  bank  designated  by 
the  court.  The  clerk  of  the  court  claimed  a  fee  by  virtue  of  an  act 
allowing  him  a  percentage  on  all  "moneys  deposited  in  court"  The 
court,  per  Story,  J.,  held  : 

"Money  deposited  in  court  cannot  mean  brought  In  and  deposited  sedente 
earitt,  tn  tbe  actual  maniial  poraemion  of  flie  ocyaH.   Sttdi  a  eonstmctlon 

would  ho  M^alnst  all  practice  as  well  ns  all  lepal  reasoning.  It  must  therefore 
mean  money  which  is  deposited  subject  to  the  order  of  the  court,  be  it  in 
wbose  actual  possession  it  may,  wbetber  of  a  bank  or  an  officer  of  ttie  coart 
In  such  a  case  the  bank  or  tifllcer  acts  as  the  mere  fiduciary  or  depositnrj- 
of  the  court,  and  in  legal  contemplation  tiie  money  is  in  the  custody  of  the 
conrt." 

Trustees  and  receivers  in  bankruptcy  are  expressly  declared  to  be 
officers  of  the  District  Court  (Bankruptcy  Law,  §  1,  subd.  18),  and 
it  has  been  held  repeatedly  that,  upon  an  adjudication  of  bankruptcy, 
title  to  the  bankrupt's  property  becomes  at  once  vested  in  the  trustee, 
and  placed  in  the  custody  of  the  bankruptcy  court  (Mueller  v.  Nu- 
gent, 184  U.  S.  1-14,  22  Sup.  Ct.  269,  46  L.  Ed.  405 ;  Murphy  v. 
Hoffman  Co.,  211  U.  S.  564,  29  Sup.  Ct.  154,  53  L.  Ed.  327;  Whitney 
V.  Wenman,  198  U.  S.  539^552, 25  Sup.  Ct  77B,  49  L.  Ed.  1157;  White 

Schloeib,  178  U.  S.  542,  20  Sup.  Ct.  1007,  44  L.  Ed.  1183).  It 
seems  to  me  to  be  quite  clear,  therefore,  that  the  moneys  deposited  in 
the  Carnegie  Trust  Conipany  by  the  appellants  were  "moneys  paid 
into  court,"  as  those  words  are  used  in  the  Banking  Law.  If  so,  I 
see  no  reason  for  making  a  distinction  between  state  court  funds  and 
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federal  court  funds.    Thev  are  both  within  the  strict  letter  of  the 

ml  * 

Statute,  and,  as  I  think,  witiiin  its  spirit  and  intention. 

The  judgments  appealed  from  should  therefore  be  reversed,  and 
ju(|gments  awarded  to  the  appellants  as  prayed  for  in  their  com- 
plaints, with  costs  in  both  courts. 

Mclaughlin,  LAUGHLIN.  and  CLARKE,  JJ.,  concur. 

INGRAHAM,  P.  J.  (dissenting).  The  Carnegie  Trust  Company 
was  organized  under  the  Banking^  Law  of  this  state  as  a  trust  com- 
pany.  Article  5,  c.  10.  of  the  Laws  of  1909  (Consol.  Laws  1909,  c. 

2).  By  section  186  of  the  act  the  trust  company  w.i<?  authorized  to 
accept  trusts  from  and  execute  trusts  for  married  wonicii,  in  respect 
to  their  separate  property;  to  act  under  the  order  or  appointment 
of  any  court  of  record  as  guardian,  receiver,  or  trustee  of  the  estate 
of  any  minor  and  as  depositary  of  any  moneys  paid  into  court,  a> 
provided  by  the  Code  of  Civil  Procedure,  whether  for  the  benefit  of 
any  such  minor  or  other  person,  corporation  or  party;  to  "take,  ac- 
cc])t  and  execute  any  and  all  such  legal  trusts,  duties  and  powers  in 
regard  to  the  holding,  management  and  disposition  of  any  estate, 
real  or  personal,  and  the  rents  and  profits  thereof,  or  the  sale  thereof, 
as  may  be  granted  or  confided  to  it  by  any  court  of  record,  or  by  any 
person,  corporation,  municipality  or  other  authority";  to  "take,  ac- 
cept and  execute  any  and  all  such  trusts  and  powers  of  whatever 
nature  or  description  as  may  be  conferred  upon  or  intrusted  or  com- 
mitted to  it  by  any  person  or  persons,  or  any  body  politic,  corporation 
or  other  authority,  by  grant,  assignment,  transfer,  devise,  bequest  or 
otherwise,  or  which  may  be  intrusted  or  committed  or  transferred  to 
it  or  vested  in  it  by  order  of  any  court  of  record,  or  any  surrogate, 
and  to  receive  and  take  and  hold  any  property  or  estate,  real  or  per- 
sonal, which  may  be  the  subject  of  any  such  trust";  and  "to  accent 
the  appointment  of  executor  or  of  trustee  under  the  last  will  and 
testament,  or  administrator  with  or  without  the  will  annexed,  of  the 
estate  of  any  deceased  person,  and  to  be  appointed  and  to  act  as  the 
committee  of  the  estates  of  lunatics,  idiots,  persons  of  unsound  mind 
and  habitual  drunkards."  Section  189  of  the  act  provides  that  such 
a  trust  company  may  be  adnnnistrator,  ijuardian  or  trustee,  antl  ])ro- 
vides  for  the  granting  of  letters  testamentary  or  of  administration 
by  any  surrogate,  or  the  isstiance  by  any  court  of  letters  guardian  of 
any  infant.  Section  190  of  the  act  provides  that : 

"No  bond  or  otlu  r  security,  oxcopt  as  horelnafter  provided,  shall  be  re- 
quired from  any  sucli  corporutiou  for  or  iu  reiipect  to  auy  trust,  nor  wlien 
appointed  executor,  administrator,  yniardian.  trustee,  receiver,  committee  or 
<I«']K)Kitary.  •  *  •  If  diss(.lvr<l  by  the  I^e^lslature  or  the  court,  or  uther- 
wi.«;e,  the  debts  due  from  the  coriKiration  as  such  executor,  ndmiuistrator, 
guardlaii,  trustee,  oontmittee  or  depositary  shall  have  tbe  preference;** 

The  plaintiffs  claim  that  the  money  deposited  by  the  receiver  or 
trubtee  in  bankruptcy  is  entitled  to  be  preferred  over  other  deposits 
upon  the  disiolution  of  the  trust  company.  The  plainiilf  in  one  of 
the  actions  was  appointed  by  the  United  States  District  Court  as  re- 
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ceiver  of  a  firm  against  whom  proceedings  in  1>ankruptcy  had  been 
instituted,  and  in  the  second  case  the  plaintiff  had  been  appointed  a 
trustee  of  a  person  who  had  been  ad  indicated  a  bankrupt.  These 
plaintifTs  Iiad  deposited  these  funds  in  the  Cartiej^ie  Trn-^t  Company 
as  a  depositary,  not  under  the  specific  order  of  a  court  of  record,  but 
it  was  the  receiver  and  the  trustee,  respectively,  who  selected  the 
Carnegie  Trust  Ccmipany  as  the  depositary  of  the  moneys  coming  into 
their  hands.  The  Carnegie  Trust  Company  had  been,  with  other 
hanks  and  trust  companies,  designated  as  a  depositary  of  moneys  of 
bankrupt  estates  under  section  61  of  the  Bankruptcy  Act ;  but  there 
was  no  order  of  the  court  directing^  that  this  particular  institution 
should  be  selected  as  the  depositary  of  these  moneys,  nor,  as  1  un- 
derstand it,  did  the  trustee  or  receiver  receive  this  money  as  money 
paid  into  court.  They  were  acting  under  the  Bankrupt  Act  as  the 
]>ersons  entitled  to  collect  of  the  bankrupts  the  estate  of  the  bankrupt 
;md  apply  it  to  these  creditors.  Now.  the  money  deposited  by  the 
receiver  and  trustee  were  ordinary  dei)osits  subject  to  check  at  sight, 
and  it  seems  to  me  that  the  relation  between  the  receiver  and  trustee 
ani  the  Carnegie  Trust  Company  was  the  same  as  any  other  depositor 
who  had  opened  an  account  and  deposited  money  sul)jcct  to  check. 
It  was  not,  strictly  speaking,  money  paid  into  court,  which  involved  a 
fund  which  the  court  holds,  either  by  its  clerk  or  by  a  depositary 
named  by  it,  the  moneys  of  parties  to  the  litigation ;  but  rather,  as 
the  depositary  of  moneys  held  by  a  trustee,  it  had  received  money 
deposited  with  a  banking  corporation  for  the  purpose  of  safekeeping 
and  which  is  under  the  control,  not  of  the  court,  but  of  the  trustee 
or  receiver. 

A  consideration  of  the  provisions  of  the  Banking  I.aw,  to  which 
attention  has  been  called,  shows  that  the  preference  intended  to  be 
given  was  in  a  case  where  the  trust  company  had  itself  been  appointed 
trustee,  guardian,  executor,  administrator,  committee,  receiver,  or  de- 
positary. Where  the  court  itself  had  selected  the  trust  company  to 
act  in  one  of  these  capacities,  and  where  money  thus  in  its  possession 
w-as  money  which  it  had  received  in  such  a  capacity,  a  preference  was 
given.  There  is  no  express  provision  of  the  statute  which  gives  to  a 
receiver  ai)pointed  by  a  state  court  a  preference  for  moneys  deposited 
by  him  as  such  receiver  over  other  depositors.  As  it  appears  by  the 
sections  of  the  Banking  Law  before  referred  to,  a  trust  company  could 
be  appointed  by  the  court  as  its  receiver,  as  its  trustee,  as  an  executor 
or  administrator  of  an  estate,  and  when,  acting  in  such  a  capacity, 
it  receives  money  or  property,  the  parties  entitled  to  that  money  or 
property  are  entitled  to  a  preference;  but  there  is  no  provision,  as  I 
read  the  statute,  that  when  an  executor,  administrator,  or  other  per- 
son, receiving  money  in  a  fiduciary  capacity,  selects  a  bank  as  its  de- 
positary, such  executor  or  administrator  or  trustee  should  receive 
a  preference  for  the  money  so  deposited  over  other  depositors.  When 
the  United  States  court  designated  this  trust  company  as  a  depositary, 
it  exercised  an  independent  authority  over  which  the  state  of  New 
York  had  no  control.  It  required  the  trust  company  to  give  a  bond 
to  secure  its  deposits,  which  it  must  be  assumed  was  considered  .sul- 
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fident  to  secure  them.  Such  designation,  it  seems  to  me,  had  no  rela- 
tion to  the  Banking  Law  of  the  state  of  New  York,  and  its  act  in  mak- 
ing such  designation  gave  to  the  receiver  or  trustee  in  bankruptcy  no 

power  to  enforce  a  provision  of  the  Banking  Law  which  w^s  in- 
tended solely  to  provide  for  cases  where  the  courts  of  this  si;iie  had 
designated  this  trust  company  as  one  to  execute  a  trust,  and  to  affect 
mon^  or  proi^crt^  which  the  trust  company  had  received  under  such 
appointment  or  designation. 

For  this  reason  I  think  Uie  judgment  appealed  from  should  be  af- 
firmed. 


(79  Misc.  Rep.  224.) 

OiBBAR  et  aL  ▼.  BERNABD  et  SL 

(Snpreme  Court,  Appellate  Term,  First  Department    Pebmary  7,  1913.) 

GOBPOBATIONS    (|    545*) — INSOLVSNCT — ^TRANSFEBa — P££FEB£NCES — LlABlUTT 
OP  DlRECTOBS — "SVOtf**  COBPOBATIOir. 

Tinder  Stock  Corporation  Law  {Consol.  I^aws  1909,  c.  59)  §  6C.  providing 
tbat  no  corporatiou  "wliicb  shall  liuve  refused  to  pay  any  of  its  notes  or 
other  obligations"  when  due  shall  make  csitala  transfiers  o<  property, 
and  that  no  transfer  of  any  property  of  any  "such"  corporation,  when  It 
is  insolvent  or  its  iiusolvency  is  imminent,  with  intent  to  prefer  particular 
creditors,  shall  be  valid,  and  declaring  its  directors  liable  for  irioUitlon 
of  any  provision  of  the  section,  for  the  directors  to  be  liable  for  a  prefer- 
ential transfer  the  corporation  must  have,  before  the  transfer,  refused  to 
iwy  an  obligation;  tbere  being  notblng  else  to  whldi  "sotih**  can  refer. 

TEd.  Note— For  other  cases,  see  Gorporatloas,  Cent  Dig.  U  2110-217S; 

Dec.  Dig.  I  545.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  7,  pp.  6750-ei54; 
VOL  8k  II.  7808.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 
Action  by  Henry  A.  Csesar  and  another,  partners  as  H.  A.  Cssar 
&  Co.,  against  Robert  W.  Bernard  and  others.    From  three  orders 

granting  motions  made  by  certain  defendants  for  judgment  on  the 
pleadings,  plaintiffs  appeal.  Affirmed,  with  leave  to  appeal  to  the  Ap- 
pellate Division. 

Argued  January  term,  1913,  before  SEABURY,  LEHMAN,  and 
PAGE,  JJ. 

Hirsch,  Scheuerman  &  Limburg,  of  New  York  City  (Henry  I*, 
Scheuerman,  Herbert  R.  Limburg,  and  Harry  F.  Mda,  all  of  New 

York  City,  of  counsel),  for  appellants. 

Richard  H.  Mclntyre,  Jr.,  of  Brooklyn,  and  W.  Cleveland  Runyon, 
of  New  York  City,  for  respondent  William  M.  Bernard. 

John  Elton  Wayland,  of  New  York  City,  for  respondent  Robert  W. 
B^ard. 

Claudius  A.  Hand,  of  New  York  City,  for  respondent  Runyon. 

IvKHMAN,  J.  The  plaintiff,  a  judgment  creditor  of  the  WyckoflF 
Trading  Company,  has  brought  an  action  against  directors  of  that  cor- 
poration for  alleged  violations  of  section  66  of  the  Stock  Corporation 
Law,  in  that  they  made  conveyances,  assignments,  and  transfers  of 
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property  of  the  corporatkm  whfle  it  was  insolvent  or  its  insolvency 

was  imminent  with  intent  to  prefer  particular  creditors.  Three  of  the 
defendants  moved  for  judgment  on  the  pleadings.  The  plaintiffs  ap- 
peal from  the  orders  granting  these  motions. 

The  complaint  fails  to  allege,  and  the  plaintiff  does  not  claim,  that 
at  the  time  of  the  alleged  preferences  the  corporation  bad  refused  to 
pay  any  of  its  notes  or  other  obligations ;  but  he  relies  upon  the  sec- 
ond sentence  of  section  66  of  the  Stock  Corporation  Law,  which  pro- 
vides that : 

"No  coDveyance,  assignment  or  transfer  of  any  property  of  any  such  cor- 
poration by  It  or  by  any  officer,  director  or  flto<Molder  ttaoeot  nor  any  pey- 
iiiont  made,  Judgment  suffered,  Hen  created  or  security  given  by  it  or  by  any 
otlicer,  director  or  stockholder  wben  ttie  corporation  is  InaolTent  or  Its  insol- 
vency Is  Imminent,  with  tbe  Intent  of  gtvlag  a  prefteence  to  any  partlcalar 
creditor  of  tbe  eorpocatton  SbaU  be  Talid,**  ete 

It  is  the  contention  of  the  plaintiff  that  a  violation  of  this  sentence 
occurs  whenever  a  preference  is  given  when  a  stock  corporation  is 
insolvent  or  its  insolvency  is  imminent,  regardless  of  whether  the  cor- 
poration had  refused  to  pay  any  of  its  notes  when  due.  The  difficulty 
with  plaintiff's  contention  is  that  this  sentence  does  not  provide  that 
no  corporation  or  its  officers  may  give  a  preference  to  particular  cred- 
itors, but  provides  only  that  no  "such"  corporation  or  its  officers  may 
do  so.  The  word  "such"  can  refer  only  to  corporations  of  the  class 
previously  referred  to,  and  the  only  class  of  corporations  previously 
referred  to  is  corporations  which  shall  have  refused  to  pay  any  of  its 
notes  or  other  obligations  when  due.  Consequently  we  can  give  the 
statute  the  construction  placed  upon  it  by  the  plamtiff  only  if  we  en- 
tirdy  disregard  the  word  "such." 

The  plaintiff  argues  that  we  have  a  right  to  disregard  this  word,  be- 
cause die  Stock  Corporation  Law  was  not  intended  to  change  the 
general  policy  of  the  state,  which  by  earlier  statutes  had  provided 
against  any  insolvent  corporation  making  any  assignment  with  intent 
to  prefer  particular  creditors.  It  is  true  that  the  statutes  of  this  state, 
since  the  enactment  of  chapter  325  of  the  Laws  of  1825,  had  pro- 
vided against  such  preferences.  The  earlier  statutes,  however,  dif- 
fered in  a  material  point  from  tbe  statute  under  consideration.  They 
merely  provided  a  convenient  means  to  enforce  the  rule,  recognized 
in  equity,  that  the  capital  of  a  corporation  is  a  trust  fund  for  all  its 
creditors ;  but  they  did  not  provide  for  a  personal  liability  on  the  part 
of  officers  or  stx>ckholders  concerned  in  such  illegal  transactions. 
Moreover,  though  the  courts  found  it  necessary  to  give  a  liberal  con- 
struction to  the  language  of  the  earlier  statutes  in  order  to  effectuate 
what  they  conceived  was  the  purpose  of  the  Legislature,  such  construc- 
tion did  not  violate  the  language  of  the  statute. 

In  this  case,  if  we  seek  to  ett ectuate  what  was  perhaps  the  intent 
of  the  Legislature,  we  must  construe  a  statute  which  provides  for  a 
liabOtty  not  recognized  by  the  common  law,  not  only  liberally,  biit  in 
disregard  of  all  rules  of  grammatical  construction.  It  is  true  that  in 
the  case  of  O'Brien  v.  East  River  Bridge  Co.,  36  App.  Div.  17,  55 
N.  Y.  Supp.  206,  the  Appellate  Division  of  this  Department,  Ingra- 
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ham,  J.,  dissenting,  held  that  the  word  "such"  could  be  disregarded. 
That  case  was.  however,  reversed  bv  the  Court  of  Api)cals  (lol  X. 
Y.  539,  56  N.  E.  74.  48  L.  R.  A.  122).  and  tlioush  the  reversal  was 
jilarcd  sqnarely  upon  other  grounds,  still  the  majority  opinion  stated 
that  ilic  btaluic  in  terms  seems  to  apply  only  to  a  corporation  'which 
shall  have  refused  to  pay  any  of  its  notes  or  other  obligations  when 
due  in  lawful  money  of  the  United  States,' "  and  that  without  a  find- 
ing of  such  a  fact  there  is  much  difticulty  in  applying  this  statute, 
even  to  a  case  where  the  payment  was  made  to  an  ofhccr  or  director. 
Since  the  Court  of  Appeals  rendered  that  decision  I  have  been  unable 
to  find  a  case  where  any  appellate  court  has  granted  relief  under  the 
statute  without  a  finding  that  the  corporation  had  refused  to  pay  any 
of  its  notes  or  other  obligations 

I  think,  therefore,  that,  regardless  of  our  own  views  as  to  the  proba- 
ble legislative  intent,  we  must  hold  that  the  statute  applies  only  to 
"such"  corporations  as  have  failed  to  pay  their  notes  or  other  obliga- 
tions. 

The  or<ters  should  be  affirmed,  with  $10  costs  and  disbursements, 
with  leave  to  appeal  to  the  Appellate  Division.  All  concur. 


(78  MlBC.  Rep.  632.) 

PEPPER  T.  CUTLER 
(Snpreme  Court.  Special  Term.  Scben«ctady  Conntj.  December,  1$12l) 

1.  PowKns  (I  Srj*) — Execution — Sale  of  Ukm.  Propektv — Intent. 

Whether  a  disposition  of  real  proiuM  ty  Is  In  execution  of  a  power  con- 
feneU  by  will  is  a  question  of  intention;  the  conveyance  belns  oonstniefl 
to  effectuate  the  Inteut  of  the  parties,  unless  iucouslsteut  with  settleU 
rule*  of  law. 

[i:d.  Note.~For  other  cases,  see  Powers,  Cent  Dtg;  11  11(^-120:  Dae. 

Dig.  §  33.»J 

2.  Powers  (|  33*)— Execution— Re ai,  PRoPBBTr  Law — ^RcFSasROS  TO  Pown 

—Individual  Interest  of  Donlk. 

Real  Pro|)erty  Law  (C'on.sol.  Laws  1009,  &  QQD  f  110,  providing  tbat  an 

inntrunient  executed  l)y  the  grantee  of  a  power  conveying  an  estate  or 
creating;  a  chai  i^e  which  he  would  have  no  ri-^Iit  to  convey  or  create  ex- 
cept by  virtue  of  the  power  shall  be  (h  t  nud  a  valid  execution  thereof 
though  not  referred  to  therein,  is  a  rule  of  construction,  and  has  no  appli- 
cation to  a  conveyance  of  real  proiierty  by  the  widow  to  whom  the  same 
bad  been  given  by  her  husband's  will  with  the  power  to  sell  and  convey 
the  same,  and  from  the  income  and  proceeds  support  herself  and  daughter 
during  their  life. 

[Ed.  Mdte— For  other  cases,  see  Powers,  Cent  Dig.  a  xiO-120;  Oec: 
Dig.  i  88.*] 

8.  Powers  (8  33*) — Execution — Convkvanc  f. 

Testator  gave  all  of  his  estate  to  his  widow  in  trust,  to  convey  and  hold 
with  full  power  to  sell  any  and  all  the  property,  and  from  the  income  and 
procee<ls  support  herself  and  daughter  during  tb^  life  Duitaff  the  life 
of  the  daughter,  the  widow  individually  and  as  executrix  conveyed  part 
of  the  real  luoperty  in  fee  to  defendant,  and  for  more  than  12  years  no 
dem.uHl  was  made  on  him,  and  lU'Hh.  r  the  trustee  nor  the  beneliciaries 
of  the  trust  had  any  use  or  boieflt  of  the  proi)erty.  Heldt  tbat  the  grantor 

*For  oUi«r  cmm  Me  nuM  topic  a  i  mncass  in  Dw.  a  Am.  Digs.  1N7  to  dste.  ft  1Up*r  I»1«x«m 
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Intended  to  wavty  tbe  fee  under  tbe  iiower,  and  that  the  eooTeyuiee  was 

vaUd. 

[Ed.  No^— For  other  caaea*  aee  Powers,  Cent  Dig.  f|  U<M20;  Dee. 
Dig.  I  88.*] 

Suit  by  Carrie  Pepper,  as  trustee,  etc.,  of  Harmon  C.  Pepper,  de- 
ceased, against  Edward  D.  Cutler  to  recover  certain  land,  domplaint 

dismissed. 

Peale  &  McLaughlin,  of  New  York  City,  for  plaintiff. 
Henry  V.  Borst,  of  Amsterdam,  for  defendant. 

VAN  KIRK,  J.  Harmon  C.  Pepper,  deceased,  by  his  will,  after  the 
payment  of  his  debts,  gave  all  of  his  estate,  real  and  personal,  to  his 
widow,  Carrie  Pepper,  "in  trust,  to  have  and  to  hold,  with  ftdl  pow- 
er to  sell  hik!  convey  any  or  all  of  said  property,  both  real  and  personal, 
and  from  the  income  and  proceeds  thereof  to  support  and  maintain 
during  her  life  herself  and  our  daughter,"  as  in  her  judgmcni  will  best 
promote  the  interests  of  both.  Upon  the  wife's  death  he  gives  all  the 
residue  remaining  to  the  daughter  during  life,  and,  if  she  has  issue, 
to  her  absolutely.  If  the  daughter  shall  die  without  issue,  then  the 
residue  to  his  next  of  kin.  He  apjioints  his  wife  as  sole  executrix. 
She  hns  dnly  qualified  as  sncli.  hut  lias  never  accounted.  Both  .she  and 
her  dauj.;lucr  are  living.  The  land  in  question  was  a  part  of  his  estate. 
Mrs.  Pepper,  individually  and  as  executrix,  has  executed  a  deed,  dated 
June  8,  1899,  purporting  to  convey  said  real  estate  to  the  defendant 
This  action  by  the  trustee  is  brought  to  recover  said  land. 

The  evidence  is  brief.  No  witness  was  called.  We  have  the  follow- 
ing admissions  made  in  open  court  and  in  the  pleadings :  On  or  about 
January  22,  1899,  said  will  was  admitted  to  probate  in  Schenectady 
county.  In  accordance  with  the  devise  therein,  plaintiff  became  seised 
in  fee  simple  of  said  real  property,  being  about  200  feet  square  at  the 
corner  of  Union  street  and  Bedford  road.  Plaintiff  does  not  have 
now,  and  never  did  have,  any  lei^al  estate  individually  or  in  any  other 
capacity  than  as  trustee  in  the  aforesaid  parcel  of  real  properly  by 
virtue  of  the  devise  contained  in  the  aforesaid  will.  Defendant  is,  and 
since  the  execution  of  said  deed  has  been,  in  possession  of  the  said 
premises,  and  claims  to  own  the  same.  The  summons  in  this  action 
is  dated  January  22,  1912,  In  addition  to  said  admissions,  the  only 
evidence  is  the  will  and  the  deed.  No  provision  of  the  will  in  favor 
of  the  widow  is  stated  to  be  in  lieu  of  dower.  The  deed  is  the  short 
form  warranty  deed  provided  for  in  chapter  475  of  the  Laws  of  1890, 
and  the  peut^  of  the  first  part  describes  herself  therein  as  "Carrie 
Pepper  individually  and  as  executrix  of  the  last  will  and  testament  of 
Harmon  C.  Pepper,  deceased."  She  docs  not  describe  brrsclf  or  men- 
tion herself  in  the  deed  as  trustee ;  nor  in  the  deed  is  there  any  other 
mention  of  the  will  or  any  mention  of  the  power  of  sale  therein  given. 

No  provision  for  the  widow  li.iving  been  made  in  the  will  in  lieu  of 
her  dower,  if  the  provisions  of  tbe  will  required  an  election  by  her, 
the  time  within  which  she  must  elect  not  having  expired  (Real  Prop. 
Law  [Consol.  Laws  1909,  c.  50]  §  201)  at  the  time  of  the  deed  in  ques- 
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tion,  the  widow  owned  her  dower  right  consummate  in  the  lands  de- 
scribed in  the  deed,  and  tliis  ri^dit,  though  unassigned,  was  a  valuable 
property  right  sul)jcct  to  sale.  Mutual  JJit  Ins.  Ca  v.  Shipman,  119 
N.  Y.  324,  24  N.  E.  177. 

[1]  The  question  here  presented  is  this:  In  the  June  8th  deed,  did 
Mrs.  Pepper  convey  her  title  as  trustee  to  the  lands  in  question?  The 
question  whether  a  particular  disposition  of  real  property  is  in  execu« 
tion  of  a  power  was  always  a  question  of  intention.  White  v.  Hicks, 
33  N.  Y.  383,  393.  It  is  well  settled  that,  in  determining  what  prop- 
erty or  interest  therein  is  conveyed  by  a  deed,  the  intent  of  the  j^arlies 
win  control,  and  the  deed  must  be  construed  to  effectuate  that  mtent. 
Unless  inconsistent  with  settled  rules  of  law  or  of  property.  13  Cyc 
601;  Perrior  v.  Peck,  39  App.  Div.  300,  396,  57  N.  Y.  Supp.  377; 
Harriot  v.  Harriot,  25  App.  Div.  245,  249,  49  N.  Y.  Supp.  447. 

[2]  Section  175  of  the  Real  Property  Law  is  a  rule  of  construction, 
and  does  not  apply  in  this  case,  since  the  donee  of  the  power  has  also 
an  individual  property  right  or  estate  in  the  property.  We  must  con- 
strue the  deed,  therefore,  as  if  section  175  did  not  exist.  Mutual  Life 
Ins.  Co.  V.  Shipman,  119  N.  Y.  324,  24  N.  E.  177.  This  case  does  not 
hold  that  the  plain  intent  of  the  grantor  in  a  deed  to  execute  a  power, 
although  both  the  grantee  of  a  power  and  the  owner  of  an  individual 
right  in  the  estate  must,  or  may,  be  disregarded  under  the  rule  quoted 
on  page  329  from  Kent's  Commentaries: 

general  rule  of  conttructlon,  both  as  to  deeds  and  wtlls,  Is  that  If  tliere 

be  an  Interest  and  a  power  exlst!ii>j  together  In  the  same  person  over  the  same 
subject,  and  an  act  be  done  without  a  particular  reference  to  the  power,  it 
will  be  applied  to  the  Interest  and  not  to  the  power.  If  tiiere  be  any  leisftl 
interest  on  wMch  tbe  deed  can  attacb*  It  will  not  execute  a  power.** 

On  the  contrary,  the  Shipman  Case  recognizes  that  this  latter  rule 
must  yield  to  the  contrary  intent  of  the  grantor  in  the  deed  if  plainly 
disclosed.  Nothinj^  in  conflict  with  this  understanding  of  the  Ship- 
man  Case  is  found  in  Weinstein  v.  Weber,  58  App.  Div.  112,  68  N. 
Y,  Supp.  570,  or  in  Merolla  v.  Lane,  122  App.  Div.  535,  107  N.  Y. 
Stipp.  439.  This  also  is  the  holding  in  Vines  v.  Clarke,  111  App.  Div. 
12, 97  N.  Y.  Supp.  532,  a  decision  m  this  department  which  has  never 
been  modified  or  criticised.  No  rule  of  law  or  of  property,  to  which 
our  attention  is  called,  is  violated  if  it  be  held  that  Mrs.  Pepper  in- 
tended to  execute  the  power,  when  she  executed  the  deed  of  June 
8th.  In  White  v.  Hicks,  33  N.  Y.  383,  393,  on  page  394,  die  court 
quotes  from  Judge  Story  as  follows: 

"Hut  the  iirlnrijilo  funilslu'd  by  them,  however  occasionally  misapplied.  Is 
never  departed  from,  that  if  the  donee  of  the  power  intends  to  execute,  and 
the  mode  be  In  other  respects  unexcepttonatte  (that  te,  if  it  correspond  to  the 
former  re<iulremeuts  of  the  power),  that  Intention,  however  manifested,  wheth- 
er directly  or  Indireotly,  positiTely  or  by  Just  implication,  will  xnake  the  eze- 
cotlon  ▼alld  and  operatlTe.  I  agree  ttuA  ttie  intention  to  execute  the  power 
must  be  apparent  and  clear,  so  that  the  transaction  Is  not  fairly  susceptible 
of  any  other  interpretation.  If  it  be  doubtful  under  all  the  ctrcuoistancee, 
then  that  donbt  will  prerent  it  from  hetng  deemed  an  ezeention  of  the  power. 
All  tho  authorities  agree  that  It  Is  not  noccssnry  that  the  Intention  to  execute 
the  power  should  appear  in  express  terms  or  recitals  in  the  instrumenL  It 
Is  sufficient  that  it  shall  appear  by  words,  acts,  or  deeds  demonstratiag  tiM 
intendon.** 
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[3]  The  facts  seem  to  me  to  disclose  plainly  lliat  Mrs.  Pepper 
intended  to  convey  the  premises  in  fee  simple  under  the  power. 

We  are  not  informed  as  to  what  occurred  at  the  time  the  sale  was 
made  further  than  as  the  deed  recites  it.  This  deed  is  in  form  to 
convey  in  fee  simjjle  to  the  grantee,  his  heirs  and  .issi|^ns  forever, 
the  real  estate  therein  described,  together  with  the  appurtenances 
and  all  the  estate  and  rights  of  the  party  of  the  first  part  in  and  to 
the  premises.  The  first  party  covenants  that  she  is  seised  of  said 
premises  in  fee  simple  and  has  good  right  to  convey  the  same.  The 
party  of  the  second  part  shall  quietly  enjoy  the  premises.  The 
premises  are  free  from  any  incumbrances.  The  first  party  will  ex- 
ecute or  procure  any  further  necessary  assurances  of  title  to  said 
premises.  The  first  party  will  forever  warrant  and  defend  the  said  < 
premises.  The  statute  declares  what  these  several  provisions  shall 
be  construed  to  mean.  The  will  shows  that  Carrie  Pepper  is  not 
seised  of  said  premises  in  fee  simple,  except  as  trustee.  Her  war- 
ranty of  peaceable  possession  is  a  warranty  which  the  trustee  onl^ 
could  make ;  and,  if  she  conveyed  anything  other  than  as  an  indi- 
vidual, she  conveyed  as  trustee,  because  as  executrix  she  had  no 
interest  whatever  in  the  Teal  estate.  The  real  estate  could  be  sold 
to  pay  debts,  but  only  on  petition  to  the  surrogate  and  notice  to  all 
parties  interested;  and,  without  such  proceedings,  the  real  estate 
was  not  liable  for  the  payment  of  debts.  Russell  v.  Russell,  36  N. 
Y.  581,  583,  93  Am.  Dec.  540.  The  deed  is  not  in  the  usual  form 
for  conveying  any  interest  in  lands  less  than  fee-simple  title,  and 
there  is  no  intimation  in  the  deed  of  an  intent  to  convey  anything 
less.  Another  circumstance  is  that  from  the  time  of  the  execution 
of  the  deed  the  defendant  has  been  in  possession,  and  is  now  in 
possession  and  enjoyment  of  the  premises.  For  12i/^  years  no  de- 
mand was  made  upon  him,  and  the  trustee  has  had  no  use  or  bene- 
fit of  the  afore  said  real  estate,  nor  have  the  beneficiaries  under  the 
trust.  This  conduct  is  entitled  to  great  weight  in  determining  the 
intent  of  the  parties  to  the  deed  (Carthage  T.  P.  Mills  v.  Village 
of  Carthage,  200  N.  Y.  14,  93  N.  E.  60),  and  is  inconsistent  with 
the  claim  that  the  dower  right  only  of  the  grantor  was  intended  to 
be  conveyed.  If  Mrs.  Pepper  had  not  intended  to  convey  title  in 
fee  simple,  it  seems  impossible  that  she  and  the  other  beneficiary 
would  have  allowed  the  defendant  to  enjoy  the  full  use  and  profit 
of  this  land  for  so  long  a  tcrTU  of  years.  Tlie  presumption  from  the 
payment  of  the  consideration  is  not  helpful  as  to  intent.  There  is 
no  presumption  further  at  least  than  that  the  consideration  is  the 
full  value  of  the  property  or  interest  therein  intended  to  be  con- 


The  fact  that  the  grantee  is  a  lawyer  does  not  militate  against 
our  conclusion.  The  blank  for  the  deed  evidently  came  from  the 
grantee's  office,  and  we  may  assume  that  he  drew  it  and  knew  the 
law.  It  does  not  appear  that  he  was  Mrs.  Pepper's  counsel,  or  that 
he  held  any  confidential  relation  with  her.  It  does  not  appear  that 
he  securecf  more  than  her  deed  as  an  individual.  He  knew  there 
was  a  will,  but  it  is  not  shown  that  he  ever  saw  the  will.  No.pre- 
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sumption  rests  against  him  if  he  was  careless  enough  to  take  her 

statement  of  the  contents  of  the  will.  If  he  took  her  statement,  the 
use  of  the  word  "executrix/*  instead  of  "trustee/!  is  easily  under- 
stood. 

It  is  claimed,  also,  by  the  plaintiff  that  Carrie  Pepper  had  an  in- 
terest in  the  real  estate  bf  deceased  other  than  her  dower  interest 
under  the  provision  in  the  will  concerning  maintenance  and  sup- 
port. The  entire  estate,  including  the  income,  is  given  to  the  trus- 
tee, but  "from  the  income  and  proceeds"  she  is  to  support  and 
maintain  herself  and  daughter.  There  is  no  division  of  income 
and  proceeds  named,  and  no  gift  of  any  part  thereof  to  Mrs.  Pep- 
per. This  gave  her  no  estate  or  interest  in  the  land. 

The  defendant  urges  that  Mrs.  Pepper  has  no  dower  interest, 
because  the  provisions  of  the  will  are  inconsistent  with  her  taking 
dower,  although  there  is  no  statement  in  the  will  that  the  ])rovi^i^n 
in  her  favor  is  in  lieu  of  dower.  Therefore  she  is  put  to  her  elec- 
tion, and  she  has  elected  to  accept  the  provisions  of  the  will.  But 
if  the  will  should  be  so  construed,  and  if  it  be  held  that  the  pre- 
sumption is  that  she  has  made  her  election,  because  she  has  appar- 
ently accepted  the  provisions  of  the  will,  our  conclusion  would  be 
the  same.  Under  those  circumstances,  section  175  of  the  Real 
Property  Law  would  apply,  and  the  deed  be  construed  as  in  execu- 
tion of  the  power. 

Complaint  dismissed,  with  costs. 


MATTIACCIO  V.  ILLINOIS  SURETY  CO. 

(Smneme  Conrt,  Appellate  Term,  Firat  Department   February  7,  191&) 

TBIAL  (S  394*) — FiNDiHOS  or  Fact — Conclusions  of  Law. 

A  judgment  will  be  reversed,  where  the  trial  court  does  not  comply 
with  Oode  GlT.  Free.  1 1(122,  providing  tbat  the  dedston  imiat  state  sep- 
arately the  faets  foond  and  tlie  conclusions  of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent  Dig;  U  iiSA-9S»i  Dee.  Die 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Antonio  Mattiaccio  ai^ainst  4^he  Illinois  Surety  Company. 
From  judgment  for  plaintiil,  and  denial  of  new  trial,  defendant  ap- 
peals.  Reversed,  and  new  trial  granted. 

Argued  January  term»  1913,  before  SBABURY,  LBHMAN,  and 
PAGE,  J  J. 

Nelson  L.  Keach,  of  New  York  City,  for  appellant 
Anthony  J.  Romagna,  of  New  York  City,  for  respondent 

PER  CURIAM.  It  is  conceded  that  no  decision  containing  jfindings 
of  fact  and  conclusions  of  law  has  been  filed  pursuant  to  section  1022 
of  the  Code  of  Civil  Procedure  for  which  reason  the  judgment  must 

«For  other  caata  am  um»  topic  S I  ummoL  la  Dae.  4  Am.  Dtga.  1M7  to  dat^  *  Bap'r  Indasaa 
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1)0  reversed.  Wander  v.  Wander,  111  App.  Div.  189,  97  N.  Y.  Supp. 

586. 

Under  the  circumstances  it  will  be  necessary  in  this  case  to  order 
a  new  trial,  with  costs  to  appellant  to  abide  the  event. 


(79  MJae.  Sep.  2ia) 

GIRHS  V.  WARTNO. 
(Supreme  Govrt,  App^te  Term,  First  Department   Febrnarj  7,  1913.) 

1.  Novation  (5  12*) — Presumption  and  Proof. 

Novation  Is  not  to  be  presumed,  but  uiust  be  establLsbed  by  clear  proof 
ttiat  the  old  obllgatlofi  was  extingiiiBbed  and  tbe  new  paity  aaflnmed  Uie 
obligation  of  the  former  contrnot. 

[Ed.  Note. — For  otber  cases,  see  Novation,  Cent.  Dig.  S  12;  Dec.  Dig. 
I  12.-J 

2.  Novation  (f  ?•) — StfEsnruTioN  of  New  Debtob. 

That  a  creditor  knows  a  corporation  has  agreed  to  a.<^ciume  the  debts 
of  its  organizer  which  were  connected  with  the  business  incorporated 
does  not  of  itself  operate  to  substitute  the  corporation  as  debtor  in  place 
of  the  orpiDizer.  so  as  to  release  liiin  from  u  debt  due  such  creditor; 
there  being  no  consent  to  such  substitution  on  the  part  of  the  creditor 

[Bd.  Nott.— For  other  eaaea,  aae  Nomtlon.  Cent  Dig.  |  T;  Dee.  Dig.  1 7.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Herbert  H.  Gibbs  against  Vechten  Waring.  From  judg- 
ment for  defendant,  plaintiff  appeals.  Reversed,  and  new  trisd  or- 
dered. 

Argued  January  term,  1913,  before  SEABURY,  LEHMAN,  and 

PAGE.  JJ. 

Arthur  J-  Carleton.  of  New  York  City  (Herbert  H.  Gibbs,  of  New 

York  City,  of  counsel),  for  appellant. 

Griggs,  Baldwin  &  Baldwin,  of  New  York  City  (Charles  G.  Signor, 
of  New  York  City,  of  counsel),  for  respondent 

SEABURY,  J.  This  action  is  brought  to  recover  a  balance  alleged 
to  be  due  for  legal  services  rendered  by  the  plaintiff  to  the  defendant. 
There  is  no  doubt  that  the  services  were  rendered.  The  question  which 
is  the  subject  of  dispute  upon  this  appeal  relates  to  the  claim  of  the 
defendant  that  there  was  a  new  contract  entered  into  with  the  con- 
sent of  the  parties,  whereby  the  corporation  known  as  the  Vechten 
Waring  Company  w  as  substituted  as  debtor  in  the  place  of  the  de- 
fendant. On  March  26.  1^7.  the  defendant  incorporated  his  busi- 
ness under  the  name  of  the  Vechten  Waring  Company.  An  acrree- 
ment  was  entered  into  between  the  defendant  and  the  corporation, 
of  which  the  plaintiff  had  knowledge,  which  provided  that  the  cor- 
poration-* 

"shall  immediately  assume  and  become  liable  to  pay  in  the  doe  course  of 
!<u<'ine«s  all  of  the  obligations  of  said  Waring  incurred  in  and  about  bis  said 

business." 


•For  oUier  cum  sm  sam*  topte  A  i  kuwmb  Id  Dec.  A  Am.  Digs.  1907  to  d«t«.  A  Rop'r  Ind«XM 
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[1]  Novation  is  not  to  be  presumed,  but  must  be  established  by 
clear  proof  that  the  old  ohhf^ation  was  extinguished  and  that  the  new 
party  assumed  the  obligation  of  the  former  contract.  McLaughlin  v. 
Gillingrs,  18  Misc.  Rep.  56»  41  N.  Y.  Supp.  22;  Inman  v.  Burt,  124 
App.  Diy.  73,  108  N.  Y.  Supp.  210.  The  evidence  falls  far  short  of 
establishing  that  the  Vechten  Waring  Company  assumed  the  obligation 
of  the  defendant  to  pav  for  all  the  legal  services  rendered  by  the  plain- 
tiff for  the  defendant  from  March  27,  1906,  to  March  27,  1907,  or  that 
the  plaintiff  accepted  the  responsibility  of  the  Vechten  Waring  Com- 
pan^r  and  consented  to  the  discharge  of  the  defendant.  The  plaintiff 
received,  on  account  of  his  services,  several  checks  of  the  Vechten 
Waring  Company,  which  were  sent  to  h'mi  by  the  defendant,  to  whom 
he  personally  acknowledged  receipt  of  the  payments  made.  All  of  the 
plaintiff's  correspondence  in  reference  to  his  bills  for  services  were 
had  with  the  defendant  personally. 

[2]  There  is  no  evidence  in  the  record  that  the  plaintiff  ever  re- 
leased the  defendant  from  his  obligation  to  htm.  The  respondent 
seek?  to  have  us  infer  that  such  a  release  was  made  from  the  fact 
that  the  plaintiff  knew  of  the  agreement  in  which  the  \'echten  War- 
ing Company  agreed  to  assume  the  debts  of  the  defendant  incurred  in 
reference  to  his  business.  This  single  fact,  in  view  of  the  other  cir- 
cumstances disclosed,  is  insufficient  to  justify  the  inference  which  the 
respondent  seeks  to  have  drawn  from  it.  We  think  that  the  learned 
court  below  erred  in  rendering  judgment  for  the  defendant. 

Judgment  reversed,  and  a  new  trial  ordered,  with  -costs  to  the  ap- 
pellant to  abide  the  event.   All  concur. 


In  re  rURLIC  SERVICE  COMMISSION. 
(Supreme  Court,  Appellate  Division,  First  Department.   January  31,  1913.) 
L  Stkfkt  R.\ilboads  {§  13*)— Eptart  t<;timent  of  Subwat—- BsFon  OF  Cox- 

lilSSIONEBS— CONFIBUATION — Rls  Jl  DICATA. 

The  coDflrmatioa  In  1907  of  a  report  of  commissioners,  conflrmed  by 

the  court,  that  a  subway  railroad  should  not  he  constructed  in  n  ft^rtain 
street  without  the  property  owners'  consent,  was  merely  an  adjudicallon 
that  under  ezfatlng  eondltlons  the  particular  rfllbroad  contemplated  should 

not  he  conptructcd.  so  that  such  adjudication  was  not  res  Judicata  Ot  a 
eutsetiuout  application  to  construct  a  subway  in  the  streets. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Dec.  Dig.  f  13.*] 
2.  Stbsbt  Railboads  (S  13*) — Subways— Pjlan  of  Co.nstbuction — Suffi> 

ODtNCT. 

Rapid  Transit  Act  (Laws  1S?>1,  c.  4.  as  amended  by  Laws  1912,  c.  2210 
f  4,  requires  Uiat  the  general  plan  of  construction  adopted  by  tlie  Public 
Snrrlee  CommfaHdon  idiall  show  the  general  mode  of  operation  of  the  rall- 
rond  and  sucli  details  as  to  the  iiiaiiin'r  of  construction  as  are  ne<x^ssary 
to  show  the  extent  to  which  any  street  is  eucruacheU  upon;  and  section 
6  provldeB  that,  when  the  Appellate  Division  shall  authorise  the  construc- 
tlon  of  the  road  upon  the  reixirt  of  the  commissioners,  the  Public  Service 
Couiuiissiuu  shall  pruixTly  detail  plans  of  construction  according  to  the 
general  plan.  Including  plans  for  switches,  etc.  ffeM,  that  the  general 

*Por  oth«r  CMta      mom  topic  &  t  xnnon  la  D«e.  A  Am.  Digs,  tti?  to  dstt,  4  Rop'r  Xiid«z«a 
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plan  of  construction  need  not  show  how  deep  an  excavation  wlU  be  nec- 
essary, or  what  change  in  details  are  required,  to  proi)erly  construct  the 
road;  it  being  sufficient,  with  reference  to  the  grade  and  location,  that 
such  plan  shows  that  the  road  was  a  double-track  road  on  one  level*  bm 
near  to  the  surface  as  conditions  permitted. 
[Ed.  Not&— For  oCher  cates*  iM  Street  Ballroada,  I>e&  Dig.  1 18.*] 

8.  SiBBBT  RAHaoAoe  (1 18*)— SuBWATB— Ambnoiobht  or  OewwrnucTiOH  PLam 

•—Defects. 

The  action  of  the  Public  Service  Commission  in  amendlof  tbe  general 
plan  of  ooostractlon  of  a  double-track  subway,  so  as  to  sbow  that  the 

tracks  were  to  be  on  one  level,  was  a  mere  detail,  not  requiring  the  plans 
to  be  resubmitted  to  a  new  commission  or  tbe  municipal  authorities. 
[Ed.  Note;— EVnr  other  cases,  see  Street  Bailroads,  Dec.  Dig.  |  13.*] 

4.  Street  Railroads  ({|  13*) — Compexsation. 

In  so  far  as  possible,  the  city  should  secure  abutting  owners  for  damage 
to  abutting  property  because  of  defective  plans  for  tlie  construction  of  a 
subway,  or  negligence  in  construction,  or  for  damages  from  its  couaUuc- 
tion  upon  the  proposed  plan. 

[Ed.  Note.— For  other  cases,  see  Street  Ballroads,  Dea  Dig.  1 18.*] 

In  the  matter  of  the  application  of  the  Public  Service  Commission 
for  the  approval  of  rapid  transit  routes  in  Park  Place  and  William 
and  Clark  Streets.  On  application  to  confirm  the  rq)ort  of  com- 
missioners.   Report  confirmed. 

Argue*d  before  INGKAHAM,  P.  J.,  and  MdUAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

George  S.  Coleman,  of  New  York  City,  for  the  motion. 

Carl  A.  Mead,  of  New  York  City,  for  National  City  Bank  of  New 
York  and  others. 

Frederick  B.  Campbell,  William  Allen  Butler,  and  J.  Edwards 
WyckofF,  all  of  New  York  City,  for  trustees  of  Liverpool  &  London  & 
Globe  Ins.  Co.,  Limited,  and  others. 

iohn  Larkin,  of  New  York  City,  for  Potter  &  Kelsey,  as  trustees, 
loses  J.  Stroock,  of  New  York  City,  for  Kuhn,  Loeb  &  Co.,  and 
Jacob  H.  Schiff. 

Geller,  Rolston  &  Horan,  of  New  York  City,  for  Farmers'  Loan  & 
Trust  Co.,  opposed. 

INGRAHAM,  P.  J.  This  was  an  application  for  the  approval  by 
this  court,  under  the  provisions  of  section  18,  art  3,  of  the  Con- 
stitution, in  lieu  of  tl:e  consent  of  the  owners  of  the  property  bounded 

on  the  streets  nflected.  The  commissioners,  who  were  appointed  to 
determine  whether  such  a  railroad  can  or  ought  to  be  constructed, 
have  reported  in  favor  thereof.  Certain  property  owners  appeared 
before  the  commissioners  and  strenuously  opposed  the  approval,  and 
the  same  property  owners  have  appeared  before  this  court  and  ob- 
jected to  the  court's  confirming  the  report. 

[1]  The  first  objection,  to  which  it  is  necessary  to  call  attention, 
is  based  upon  a  proceeding  before  this  court  in  1906,  when  applica- 
tion was  made  to  authorize  a  subway  in  William  street,  in  which  pro- 
ceeding commissioners  were  appointed,  who  reported  that  such  sub- 
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way  should  not  be  constructed  and  operated,  which  report  was  con- 
firmed by  this  court  March  12,  1907;  and  it  is  claimed  that  this  is  to 
be  treated  as  res  adjudicata  and  a  bar  to  this  proceeding.  It  is 
clear,  however,  that  no  such  effect  can  be  given  either  to  the  report 
by  the  former  oonunissioners  or  tiie  approval  thereof  by  this  court. 
What  was  there  determined  was  that  the  particular  subway  and  rail- 
road, permission  to  construct  and  operate  which  was  refused,  should 
not  be  then  constructed  without  the  consent  of  the  abutting  property 
owners.  The  reasons  for  then  refusing  the  consent  are  not  material. 
There  was  no  adjudication  that  no  railroad  should  be  built  in  that 
street,  but  a  determination  that  under  the  existing  conditions  the  par- 
ticuhur  railroad  thus  provided  should  not  be  constructed  without  the 
consent  of  the  abutting  property  owners.  Such  a  refusal  to  consent 
could  not  possibly  be  construed  into  a  decision  that  no  railroad  should 
ever  be  constructed  in  the  street,  or  that  on  a  change  of  conditions 
this  court  could  not  confirm  a  report  of  commissioners,  subsequently 
appointed,  that  under  the  conditions  submitted  to  them  a  railroad  then 
contemplated  should  be  constructed  and  operated,  notwithstanding 
the  property  owners  had  refused  their  consent.  What  the  court  now 
has  to  determine  is  whether  or  not,  on  the  evidence  submitted  to  the 
commissioners,  their  decision  that  a  railroad  should  be  constructed 
should  be  confirmed.  * 

[2]  It  is  further  objected  that  the  general  plan  submitted  by  the 
Public  Service  Commission  for  the  construction  and  operation  of 
this  railroad  is  insufficient  to  confer  jurisdiction  upon  this  court. 
This  application  is  made  under  authority  of  the  Rapid  Transit  Act 
(chapter  4,  Laws  of  1891,  as  amended  by  chapter  226,  Laws  of 
1912).  Section  4  of  the  act  so  amended  requires  the  Public  Serv- 
ice Commission  to  determine  and  establish  the  route  or  routes  of 
such  railroad  and  the  general  plan  of  construction,  and  that — 

"such  general  plan  shall  show  the  general  mode  of  operation  and  contain  such 
details  as  to  manner  of  construction  as  may  be  necessary  to  show  the  extent 
to  wMch  any  street  is  to  be  encroached  upon  and  tbe  property  abotllng  tterft- 
oa  affected.** 

Section  6  of  the  act  provides  that,  when  the  consents  of  the  prop- 
erty owners,  or,  in  lieu  thereof,  the  authorization  of  the  said  Ap- 
pellate Division  of  the  Supreme  Court  upon  the  report  of  commis- 
sioners, shall  have  been  obtained — 

"the  Public  Service  Commission  shall  at  once  proceed  to  prepare  detailed 
plans  and  specifications  for  the  construction  of  such  rapid  transit  railroad  or 
railroads  in  accordance  with  the  general  plan  of  constmetion,  •  •  • 
Inchidlnf:  the  nuniher,  location  and  description  of  all  stations  and  plans  and 
speeitieations  for  the  suitable  supports,  turnouts,  switches,  sidings,  conuec- 
tions,  landing  places,  buildings,  platforms,  stairways,  elevators,  telegraph  and 
signal  devices,  and  other  suitable  appliances  incidental  and  re(iulsite  to  what 
t!bt  Ck)maiisslOQ  may  approve  as  the  best  and  most  elficient  system  of  rapid 
transit  in  view  of      public  needs  and  requirements.  •  •  •  *• 

I  think  the  general  plans  adopted  by  the  Public  Service  Commis- 
sion sulhciently  complied  with  these  provisions  of  the  Rapid  Trans- 
it Act.  They  contain  such  details  as  to  the  manner  of  construction 
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as  may  be  ncce?snry  to  show  the  extent  to  which  any  street,  ave- 
nue, or  any  public  place  is  to  be  encroached  upon  and  the  property 
abutting  tlicreon  affected.  It  is  manifestly  impossible,  in  preparing 
the  general  plan  for  the  construction  of  such  a  road,  to  show  just 
how  deep  an  excavation  will  be  necessary,  or  just  what  change  in 
details  will  be  required  in  order  to  properly  construct  the  road,  and 
we  do  not  think  it  was  intended  that  the  general  plans  should  con- 
tain such  details.  From  the  plans  submitted  and  the  testimony 
before  the  commissioners,  it  is  apparent  that  the  road  to  be  con- 
structed through  William  street  was  a  double-track  road  on  one 
level,  as  near  to  the  surface  of  the  street  as  the  conditions  as  they 
were  developed  would  permit.  * 

[3 J  Upon  the  argument  of  the  appeal  we  expressed  to  counsel 
who  appeared  for  the  respective  parties  that  wc  thought  that,  be- 
fore the  report  was  conhrmed,  the  Public  Service  Commission 
should  definitely  determine  the  question  as  to  whether  or  not  this 
double-track  road  should  be  built  upon  one  level,  instead  of  one 
track  beneath  the  other,  and  to  meet  that  suggestion  the  chief  en- 
gineer has  recommended  to  the  Public  Service  Commission  that 
the  upper  level  plan  be  followed,  and  that  he  be  authorized  to  pro- 
ceed in  accordance  therewith ;  and  m  pursuance  of  that  report  the 
Public  Service  Commission  have  passed  a  resolution  that  the  rec- 
ommendation of  the  chief  engineer  be  approved  and  that  he  be  di- 
rected to  proceed  in  accordance  with  the  suggestions  contained  in 
his  communication.  This  action  of  the  Public  Service  Commission 
has,  therefore,  removed  any  ambiguity  that  there  may  have  been 
in  the  plans  as  originally  presented.  This  is  a  mere  detail,  and,  of 
course,  such  a  determination  does  not  so  change  the  plans  as  to  re- 
quire them  to  be  resubmitted  to  either  the  municipal  authorities  or 
to  a  new  commission. 

[4J  There  was  an  objection,  also,  on  behalf  of  the  property  own- 
ers, that  a  more  explicit  provision  should  be  made  in  regard  to  the 
liability  of  the  city  for  damage  to  abutting  property  in  consequence 
of  defective  or  improper  plans,  or  negligence  in  the  manner  of  con- 
struction, or  damages  caused  to  abutting  premises  or  buildings 
thereon  by  the  construction  of  the  railroad  upon  the  route  and  plan 
proposed  for  approval:  and  we  think  that,  so  far  as  the  city  can 
secure  the  abutting  owners,  such  liability  should  be  assumed,  and 
we  are  assured  by  the  proper  authorities  that  the  interests  of  the 
abutting  owners  will  be  protected  by  the  city.  With  these  general 
observations  upon  specific  objections  made  by  the  property  own- 
ers, it  is  only  necessary  to  add  that  the  court,  realizing  the  im- 
portance of  this  question,  the  great  value  of  the  abutting  property, 
and  the  difficult  engineering  problems  that  are  presented  in  the 
construction  of  the  proposed  subway,  have  examined  witih  care  the 
testimony  taken  before  the  commissioners,  with  the  result  that  the 
court  is  satisfied  that  this  subway  can  be  constructed,  with  the 
methods  and  appliances  which  are  now  well  understood,  without 
serious  damage  to  the  af)ntting  property,  and  that  a  subway  in 
William  street  is  an  essential  part  of  the  general  plan  of  under- 
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ground  railroads  that  has  been  adopted  by  the  city  of  New  York. 
The  general  welfare  of  the  community  requires  that  these  methods 
of  communication  should  be  as  ample  as  possible,  and  that  there 
should  be  no  delay  in  providing  means  of  transportation,^  and  the 
welfare  of  the  whole  city  requires  that  this  subway,  as  designed  by 
the  Rapid  Transit  Commission,  should  be  approved. 

In  directing,  therefore,  that  the  report  of  the  commissioners 
should  be  confirmed,  the  court  wishes  to  express  its  obligation  to 
the  gentlemen  who  have  consented  to  serve  upon  this  commission 
for  the  manner  in  which  their  investigation  was  conducted,  and 
the  ability  and  devotion  that  they  have  shown  in  the  discharge  of 
the  duties  which  they  accepted  at  the  request  of  the  court.  The 
record  shows  that  the  commissioners  devoted  the  whole  of  the 
month  of  December  in  the  performance  of  these  duties,  and  that, 
instead  of  this  proceeding  taking  months  or  years  to  complete,  as 
has  been  too  often  the  case  in  the  past,  the  whole  question  was 
disposed  of  in  a  little  more  than  a  month  from  the  time  that  the 
commissioners  assumed  their  duty  until  the  presentation  of  their 
report  to  the  court.  And  the  court  also  wishes  to  express  its  ap- 
preciation of  the  assistance  which  was  rendered  to  the  commission- 
ers in  thus  promptly  disposing  of  this  matter  by  counsd  who 
appeared  for  the  various  property  owners  who  object  to  the  construc- 
tion of  the  road.  The  whole  proceeding  has,  both  by  the  commis- 
sioners and  counsel,  been  conducted  in  a  way  to  meet  with  our  warmest 
approval,  and  we  thus  express  our  satisfaction  with  the  methods  that 
were  adopted  in  the  whole  conduct  of  the  proceeding. 

The  conclusion,  therefore,  is  that  the  report  of  the  commission- 
ers should  be  approved.  All  concur. 


8T0CKEBT     DBT  DOCK  SAYINGS  INST.  «t  at 
SAlf  D     BOWERY  SAVINGS  BANK  et  aL 

(Stipreme  Conrt  Appellate  Dlvlsloti,  First  Department.    February  7,  1913.) 

1.  Trusts  (S  59*) — Savings  Banks — Giving  of  Bank  Book — Revocation. 
The  giving  of  the  bank  book  of  a  savings  bank  to  the  donee  tn  eonnee* 
tlon  with  a  deposit  In  the  name  of  the  donor  as  trustee  for  the  donee, 
created  an  Irrevocable  trust,  which  was  not  revoked  by  the  returning  of 
the  book  at  the  r(>quest  of  the  donor,  In  the  absence  of  any  erldenee  that 
the  donor  Intended  to  revoke  the  trust  and  that  the  donee  coiMented 
thereto. 

•    [Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  |S  78-Sl:  Dec  Dig. 
f  89.»J 

2i  Tausrs  (§  59*) — Rkvocation  by  Will — Deposits. 

Where  a  savings  bank  dei>osit  Is  made  in  trust  for  another,  either  Irrev- 
ocably or  tentatively  only.  It  cannot  be  revoked  by  will,  since,  even  if 
only  tt'iit,Ui\ «>.  it  lieeouies  irrevocable  hy  tihe  death  of  ttuB  donor  at  the 
same  time  tlie  will  goes  Into  cflect. 

[Ed.  Note.— -For  other  cases,  see  Trusts,  Cent  Dig.  U  Dec  DU. 

I  TO.*] 
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Appeal  from  Special  Term,  New  York  G)unty. 

Separate  actions  by  Sara  E.  Stockert  against  the  Dry  Dock  Savincfs 
Institution  and  others  and  against  the  Bowery  Savings  Bank  and  oth- 
ers. Judgment  for  defendants  in  each  case,  and  plaintiff  appeals.  Re- 
versed and  remanded. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  I^AUGH- 
LIN,  CLA R KE,  and  SCOTT,  JJ. 

George  H.  Taylor,  Jr.,  of  New  York  City,  for  appellant. 
Carlisle  Norwood,  of  New  York  City,  for  respondents. 

SCOTT,  J.  These  appeals  present  a  question  as  to  "savings  banks 
trusts."  The  creator  of  the  trusts  was  one  Letitia  Riley  Grogan,  the 
wife  of  one  William  Grogan,  to  whom  she  had  been  married  about  10 
years.  She  was,  in  1909,  about  80  years  of  age,  and  very  illiterate 
and  penurious.  She  had,  by  sonic  means  or  other,  acquired,  for  a 
woman  of  her  class,  considerable  property.  She  had  on  deposit,  in 
the  Seam^'s  Bank  for  Savings,  $615.50;  in  the  Bowery  Savings  Bank, 
under  her  maiden  name  of  Letitia  Riley,  $926.26 ;  in  the  Dry  Dock 
Savings  Bank,  $2,034.58;  and,  in  the  Bank  for  Savings,  $2,747.24. 
She  owned  a  house  at  32  Sherman  street,  Queens,  in  which  she  lived, 
some  lots  in  the  Bronx,  and  money  in  the  Long  Island  Savings  Bank. 

Plaintiff  was  a  niece  of  Mrs.  Grogan.  She  was  married  to  a  Dr. 
Chas.  F.  Stockert,  and  lived  in  Nebraska.  She  had  visited  her  aunt 
in  1900,  and  again  visited  her  in  1909,  with  her  husband.  Between 
1900  and  1909  letters  were  exchancrcl  from  time  to  time  between  plain- 
tiff and  her  aunt.  It  fairly  appears  from  the  letters  and  the  evidence 
as  to  Mrs.  Grogan declarations  that  plaintiff  was  a  favorite,  and  per- 
haps the  favorite,  relative.of  her  aunt  Plaintiff  and  her  husband 
came  to  New  York  in  1909,  partly  to  see  the  Hudson-Fulton  celebra- 
tion, and  partly  in  order  that  her  husband  might  attend  some  post- 
graduate lectures.  After  they  had  been  here  some  weeks,  plaintiff 
called  on  her  aunt,  after  which  they  met  with  considerable  frequency. 
Mrs.  Grogan  exhibited  to  plaintiff  and  her  husband  her  bank  books, 
and  finally  gave  them  to  Dr,  Stockert,  to  have  the  interest  written  up, 
and  to  make  inquiries  as  to  having  the  accounts  put  in  trust.  These 
books  were  apparently  returned  to  Mrs.  Grogan,  because  on  October 
27,  1909,  she  brought  them  with  her  to  New  York,  and,  in  company 
with  plaintiff  and  her  husband,  visited  three  of  the  savings  banks. 

She  had  about  $500  in  the  Seaman's  Savings  Bank.  Of  this  she 
drew  out  about  ^200,  and  transferred  $369.30  to  an  account  entitled 
'Xetitia  Grogan,  in  Trust  for  William  Grogan"  (her  husband).  Of 
the  amount  drawn  out  she  gave  $150  to  Dr.  Stockert  to  pay  to  certain 
relatives,  which  he  subsequently  did.  She  then  went  to  the  Bowery 
Savings  Bank,  where  she  had  on  deposit  $926.26,  which  she  caused  to 
be  transferred  to  a  new  account,  entitled  "Letitia  Riley,  in  Trust  for 
Sara  E.  Stockert,  Niece."  She  delivered  this  bank  book  to  plaintiff, 
who  took  it  West  with  her,  and  retained  it  until  May  16,  1911.  She 
then  went  to  the  Dry  Dock  Savings  Bank,  where  she  had  $2,034.58 
which  she  had  transferred  to  an  account  entitled  "Letitia  Riley,  in 
Trust  for  Sara  E.  Stockert,  Niece."  She  delivered  this  book  to  plain- 
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tiff,  who  took  it  West  with  her,  and  retained  it  until  May  16.  1911. 
The  amounts  represented  by  these  two  accounts  are  the  subjects  of 

these  actions. 

Owing,  apparently,  to  a  rule  of  the  Bank  of  Savings  tliat  it  would 
not  accept  an  account  "in  trust"  for  a  niecep  Mrs.  Grogan  drew  a  draft 

on  the  bank,  directing  it  to  pay  the  amount  on  deposit  there  ($2,749.24) 

to  Sara  E.  Stockcrt,  who  had  the  amount  transferred  to  her?clf  and 
her  husband,  "or  survivor."  Subse(iuently,  in  January,  1910,  upon 
an  expression  of  a  wish  by  Mrs.  Grogan,  this  book  was  returned  to 
the  bank,  and  the  amount  transferred  to  a  new  account  in  her  name, 
and  the  new  book  sent  to  her.  It  appears  that  Mrs.  Grogan's  purpose 
in  transferring  this  last  account  was  that  the  money  should  be  used, 
so  far  as  necessary,  to  the  payment  of  assessments  on  her  Bronx  lots, 
which,  with  her  Lon^  Island  property,  Mrs.  Grogan  conve;)'ed  to  plain- 
tiff on  November  8,  1909.  It  appears  quite  plainly  that  at  this  time  it 
was  Mrs.  Grogan's  purpose  to  give  practically  ever>'thing  she  possessed 
to  plaintiff,  except  the  small  provision  she  made  for  her  husband. 

On  May  8,  1911,  she  wrote  a  letter  requcstinj^  plaintiff  to  return  the 
two  books,  in  care  of  a  Mrs,  Munch,  who  lived  next  door.  She  did 
not  state  why  she  wanted  them  back.  Plaintiff  promptly  returned  the 
books  as  requested;  but  they  never  came  into  Mrs.  Grogan's  posses- 
si6n,  being  retained  by  Mrs.  Munch.  Her  letter  was  dated  May  16th. 
About  a  week  before  she  died,  Mrs.  Grogan  signed  two  notices,  writ- 
ten by  Sara  A.  Trainor,  addressed  to  the  Dry  Dock  and  Bowery  Sav- 
ings Banks,  stating  that  she  had  opened  an  account  in  the  name  of 
plaintiff's  husband,  saying,  "Now  I  want  to  change  it,  and  they  refuse 
to  return  the  books,"  and  asking  what  to  do.  This  latter  was  inac- 
curate in  two  respects.  The  account  had  not  been  put  in  the  name  of 
plaintiff's  husband,  and  plaintiff  had  not  refused  to  return  the  books. 

On  May  24,  1911,  Mrs.  Grogan  made  a  will  in  which  she  specifically 
gave  to  one  set  of  relatives  the  money  in  the  Bowery  Savings  Bank, 
and  to  anotiicr  set  the  money  in  the  Dry  Dock  Savings  Bank,  explain- 
ing in  a  subsequent  clause  that  she  had  given  nothing  to  plaintiff,  "be- 
cause she  and  her  husband  have  retained  my  bank  books,  which  they 
have  obtained  from  me  for  safe-keeping,  and  have  refused  to  return 
them  to  me."  Mrs.  Grogan  died  on  May,26, 1911,  and. this  controversy 
arose. 

fl]  The  present  law  as  to  savings  bank  trusts  mav  be  said  to  start 
with  Matter  of  Totten,  179  N.  Y.  112,  71  N.  H.  74^,' 70  L.  R.  A.  711, 
1  Ann.  Gas.  900,  wherein  the  Court  of  Appeals  reviewed  all  the  former 
cases  on  the  subject,  and  stated  its  intention  to  lay  down  a  decisive 
rule  as  follows: 

"A  (le|H>sit  by  one  person  of  bis  own  money.  In  his  own  name  as  trustee 
for  auotlier,  stancUng  alone,  does  aot  establish  an  irrevocable  trust  during  tbe 
lifetime  of  the  depositor,  ft  Is  a  tentative  tnist  merely,  revocable  at  will, 
until  the  dopusitor  (ii«>s  (ir  completBS  the  gift  in  his  lifetime  by  some  unequivo- 
cal act  or  declaration,  such  as  deUvicjr  of  the  passbook,  or  notice  to  the  bene- 
ficiary. In  case  tbe  depositor  dies  b^ore  the  benefldary  wlthoat  revocation, 
or  some  decisive  act  or  declaration  of  disnflinuaii'  e,  tbe  presumption  arises 
that  an  absolute  trust  was  created  as  to  the  balance  on  hand  at  the  deatt^ 
of  tbe  teBtator." 
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This  rule  appears  to  establish  two  propositions:  (1)  If  the  depos- 
itor, during  his  lifetime,  completes  the  gift  by  some  unequivocal  act, 
such  as  delivery  of  the  passbcKik  or  notice  to  me  beneficiary,  tlie  trust 
thereiipo'n  and  thereby  becomes  irrevocable  by  any  act  of  the  depositor. 
(2)  In  default  of  such  an  unequivocal  act,  the  trust  remains  tentative 
only  during  the  lifetime  of  the  depositor,  and  revocable  by  him  by  some 
decisive  act  or  declaration.  If  not  so  revoked,  the  gift  becomes  abso- 
'  lute  on  the  death  of  the  depositor. 

In  Tierncy  v.  Fitzpatrick,  122  App.  Div.  623,  107  N.  Y.  Sui)p.  527, 
the  depositor,  after  opening  an  account  in  trust  for  his  son,  left  the 
bank  book  in  his  son's  house,  but  frequently  took  it  away  for  a  short 
time  for  the  purpose  of  having  the  interest  written  up,  etc.  He  drew 
out  the  money,  or  part  of  it,  and  the  action  was  against  his  executrix. 
This  court  hdd  that  the  leaving  of  the  bank  book  with  the  son  under 
the  circumstances,  which  involved  the  retention  of  dominion  over  it, 
did  not  make  the  trust  irrevocable  under  the  rule  in  the  Totten  Case, 
The  Court  of  Appeals  reversed  on  a  point  not  considered  in  this  court, 
holding  that  it  had  been  error  to  admit  evidence  of  declarations  by  the 
depositor,  after  the  deposit,  that  he  had  opened  the  account  in  this  way, 
because  he  already  had  as  much  money  in  his  own  name  as  the  rules 
of  the  bank  permitted.   195  N.  Y.  433.  cS8  N.  E.  750. 

In  Matter  of  Davis,  119  App.  Div.  35,  103  N.  Y.  Supp.  946,  the 
beneficiary  died  before  the  depositor.  After  the  death  of  the  bene- 
ficiary the  passbooks  were  found  in  his  safe  deposit  vault.  Held,  that 
the  possession  of  the  books  by  the  beneficiary  indicated  that  they  had 
been  given  to  him  by  the  depositor,  and  that  the  trust  had  thereby  be- 
come irrevocable. 

In  Matter  of  U.  S.  Trust  Companv.  117  App.  Div.  178,  102  N.  Y. 
Supp.  271,  affirmed  on  opinion  below  189  N,  Y.  500,  81  N.  E.  1177,  a 
fatiier  had  made  a  deposit  in  his  own  name  in  trust  for  his  son.  He 
had  retained  the  bank  book,  and  had  never,  so  far  as  appeared,  notified 
the  son  of  the  dei)osit.  The  son  died  before  the  father.  The  latter 
made  no  change  in  the  account,  which  remained  in  the  form  stated  un- 
til his  death.  It  was  held  that  the  trust  had  never  been  consummated, 
but  remained  tentative  until  the  son's  death,  when  it  lapsed  ipso  facto. 
The  Totten  Case  was  quoted  and  rdied  upon. 

>tn  Matter  of  Pierce,  132  App.  Div.  465.  116  N.  Y.  Supp.  816,  the 
question  arose  under  the  Transfer  Tax  Act.  The  decedent  had  made 
deposits  aggregating  upwards  of  $20,000  in  various  saving?  banks  in 
^Massachusetts,  "in  trust  for"  his  wife  and  children.  He  had  kept  pos- 
session of  the  bank  books,  but  had  repeatedly  declared  to  the  benefi-^ 
ciaries  that  the  moneys  were  theirs,  and,  in  the  case  of  the  children, 
that  they  would  be  entitled  to  receive  the  funds  when  they  became  21 
years  of  age.  Held,  that  the  trust  became  absolute  and  irrevocable 
before  the  death  of  tlie  testator,  and  not  liable  for  taxy 

Matthews  v.  Brooklyn  Savings  Bank  (recently  decided)  151  App. 
Div.  527,  136  N.  Y.  Supp.  110,  goes  further  than  any  of  the  foregoing 
cases.  The  bank  book  had  been  given  to  the  beneficiary  for  safe- 
keeping, and  before  the  depositor's  death  was  returned  to  her,  where- 
upon she  drew  out  the  mon^.  It  was  held  that  the  notice  to  the  b<»ie- 
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fidary,  Implied  in  giving  her  custody  of  the  bank  book,  created  an  ir- 
revocable trust. 

From  the  foregoing  cases,  I  think  it  must  be  held  that  a  consummate 
and  irrevocable  tnist  was  created  in  favor  of  plaintiff,  nnd  that  the 
only  question  really  involved  is  the  effect  of  what  happened  in  May, 
1911,  just  before  the  depositor  died.  The  only  evidence  as  to  the  in- 
'  tention  of  the  depositor  at  the  time  the  deposit  was  made  is  that  she 
at  once  gave  the  bank  book  to  plaintiff.  That  evidence,  standinc^  alone 
and  tinrpinlificd,  fixed  the  character  of  the  trust  as  an  irrevocable  one 
under  the  rule  in  the  Tottcn  Case.  Having  thus  fixed  its  character  as 
irrevocable,  the  depositor  could  not  thereafter  revoke  it  without  the 
consent  of  the  beneficiary,  and  subsequent  declarations  by  the  deposi- 
tor as  to  the  intention  with  which  she  had  made  the  deposit  were  in- 
admissible (Tierney  v.  Fitzpatridc,  supra),  and,  if  admitted,  were  with- 
out probative  value. 

The  act  of  plaintiff  in  returning  the  bank  books,  at  the  depositor's 
request,  cannot  be  taken  as  a  consent  that  the  trust  be  revoked.  The 
letter  requesting  that  they  be  returned  did  not  suggest  an  intention  of 
revoking  the  trust  or  changing  the  form  of  the  deposit,  and  there  was 
no  reason  why  plaintiff  should  have  supposed  that  the  depositor  enter- 
tained any  such  intention,  nor  is  there  the  slightest  evidence  that  she 
did  so  intend.  At  all  events,  whatever  may  have  been  her  secret  in- 
tentions, she  never  attempted  to  effect  a  revocation,  either  by  notice 
to  the  beneficiary,  or  by  withdrawing  the  money,  or  by  changing  the 
form  of  the  deposit. 

[2]  If  we  are  right  that  an  irrevocable  trust  was  created  when  the 
deposit  was  made,  the  attempt  to  disjKise  of  the  moneys  included  in 
the  trust  by  will  was  obviously  ineffective.  Kelly  v.  Beers,  194  N.  Y. 
60,  86  N.  £.  985.  Indeed,  it  would  probably  have  been  equally  inef- 
fective if  the  trust  had  remained  tentative  only,  and  no  attempt  had 
been  made  to  revoke  it  before  the  death  of  the  depositor;  for  in  that 
case  the  trust  would  have  become  irrevocable  at  the  same  moment  that 
the  will  took  effect. 

There  is  no  dispute  as  to  the  facts,  and  every  fact  essential  to  a 
final  disposition  of  the  controversy  has  been  found  by  the  trial  court 
There  is  therefore  no  occasion  for  disturbing  the  findings  of  fact,  or 
ordering  a  ne\v  trial. 

The  judgments  appealed  from  must  be  reversed,  and  a  judgment  di- 
rected in  each  case  in  favor  of  the  plaintiff,  with  costs  in  all  courts 
against  the  defendants  Isabella  Grogan  and  Sara  A.  Trainor,  as  execu- 
trices,  etc.  All  concur. 
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(78  Misc.  Bfp.  684) 

'   KBLLT  T.  MILLER,  Borough  President,  et  al. 

(Supreme  Court,  Sp(H>ial  Term,  New  York  County.    December,  1912.) 

1*  mukicifal  cobfoaations'  <i  277*) — s£w£b8 — oonstbuctiom — govxbvxng 
Power.  • 

T'lKlpr  Greater  New  York  Charter  (Lawg  1901,  c.  406)  §  3S3  (9),  pro- 
Yidlug  for  sewer  construction,  the  governing  power  with  reference  to  the 
coofltrnctlon  of  a  sewer  system  and  the  maintenance  of  eewers  l>  isk  the 
borough  president,  who  has  implied  power  to  provide  tOX  tewtfF  outlets 

witliin  or  without  the  corporate  limits  of  his  borouph. 

[Ed.  Note. — For  other  cases,  see  Municipal  Cori>oratious,  CenL  Dig.  i 
782;  De&  Dig.  1  277.*] 

2.  Municipal  CoRroRATioxs  (§  908*) — ScwsBB-^ONsnnronoR— >lNJUNonoif 

— Taxpayer's  Actio x. 

.  A  taxpayer  of  the  city  of  New  York  was  not  entitled  to  restrain  a  sewer 
connection  by  the  borou^;h  of  the  Bronx  with  a  sewer  in  the  city  of  Yon- 
kers  at  the  sole  expense  of  the  petitioners,  on  the  condition  that  the.con- 
nection  might  be  discontlnned  by  the  city  of  Kew  York  at  Its  election : 

It  appearing  that  it  was  of  great  benefit  to  the  latter  city. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporatioss,  Cent  Dig.  i$ 
2158-21C1;  Dec.  Dig.  §  OO.*}.*] 

Taxpayer's  action  by  TTuL^h  P.  Kelly  against  Cyrus  C.  Miller,  as 
President  of  the  Borough  o£  the  Bronx,  City  of  New  York,  and 
others.  Dismissed. 

John  T.  Little,  of  New  York  City,  for  plaintiflf. 

Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  City,  for  de- 
fendant City  of  New  York. 

Walsh,  Wallin,  Beckwith  &  Edie,  of  Yonkers,  for  defendants  Gorton, 
Lynch,  and  Larkin. 

COHALAN,  J.  Plaintiff,  a  taxpayer,  brings  this  action  under 
chapter  301  of  the  Laws  of  1892  against  the  defendant  Miller,  as 
president  of  the  borouprh  of  the  Bronx,  and  three  other  defendants, 
to  restrain  them  from  allowinij  a  connection  of  the  sewer  in  Mar- 
tha avenue,  in  the  city  of  Yonkers,  to  be  made  with  a  sewer  in  the 
borough  of  the  Bronx.  The  facts  are  undisputed,  and  only  ques- 
tions of  law  are  at  issue. 

The  plaintiff  contends  that  the  borough  president  was  without 
power  to  permit  a  connection  which  would  allow  the  residents  of 
the  city  of  Yonkers  to  use  a  sewer  of  the  borough  of  the  Bronx, 
that  in  issuing  such  a  permit  his  action  was  illegal  and  void,  and 
that  this  court  should  issue  an  injunction  restraining  the  use  of  the 
connection  by  the  defendants  Gorton,  Lynch,  and  Larkin.  It  ap- 
pears that  the  permit  was  granted  to  construct  the  line  of  sewer 
at  the  expense  of  the  petitioners  and  without  expense  to  the  city 
of  New  York,  and  upon  condition  that  the  connections  might  be 
discontinued  by  the  authorities  of  the  city.  The  evidence  for  the 
city  showed  that  the  permit  was  a  temporary  one  and  inured  great- 
ly to  the  benefit  of  the  city  of  New  York.  It  appears  that  the  en- 
tire neighborhood  at  the  point  of  connection  slopes  and  drains  to- 
wards the  Bronx  river,  and  that  the  drain  in  Martha  avenue,  from 
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241st  street  to  242d  street,  and  in  242d  street  from  Martha  avenue 
to  Katonah  avenue,  was  included  in  the  general  plan  for  the.  sewers 

of  that  district. 

The  necessity  for  this  plan  is  shown  frcmi  the  figures  giving  the 
various  elevations  of  the  street  intersections.  The  elevation  of  the 
surface  of  East  242d  street,  at  the  north  line  of  the  city  of  New 
York,  is  21  feet  lower  than  East  252d  street  at  Mt.  Vernon  avenue. 
In  order  to  obtain  scwcrap:c  of  241st  street,  from  Katonah  avenue 
to  the  city  line,  it  would  have  been  necessary  for  the  city,  at  its 
own  expense,  to  have  obtained  permission  from  the  city  of  Yon- 
kers,  and  to  have  constructed  the  sewer  in  the  remainder  of  242d 
street  to  Martha  avenue,  and  thence  southerly  in  Martha  avenue 
to  242d  street. 

The  request  by  the  defendants  Gorton,  Lynch,  and  Larkin  to 
the  borough  president  for  permission  to  construct,  at  their  own 
expense,  these  lines  of  sewers,  furnished  the  opportunity  to  the 
city  to  obtain  this  construction  without  expense  and  at  the  same 
time  to  provide  a  sewer  which  the  cit>  itself  would  otherwise  have 
been  compelled  to  build  at  a  considerable  expenditure  of  money. 
In  view  of  this  situation,  and  the  additional  fact  that  the  outlet 
sewer  as  built  is  amply  sufficient  to  take  care  of  the  small  addition- 
al sewerage  that  may  come  from  tiie  small  territory  connected  with 
it  in  the  adjoining  municipality,  there  can  be  no  reasonable  objec- 
•  tion  to  the  permit  as  granted  by  the  borough  president.  There  has 
been  no  waste  of  the  city's  funds  or  of  the  city's  property.  More- 
over, sewer  outlets  beyond  the  city  limits  are  not  necessarily  ille- 
gal.   Dillon,  Mun.  Corp.  §  776. 

[  1  ]  The  governing  power  with  respect  to  the  construction  of  a 
drainage  and  sewcrac^e  system  and  the  maintenance  of  sewers  and 
drains  is  lodged  in  the  borough  president.  Greater  New  York 
Charter  (Law^s  1901,  c.  466)  §  383,  subd.  9.  in  addition  to  the  ex- 
press powers  therein  granted,  he  has  implied  powers  to  provide  for 
sewer  outlets,  even  outside  of  the  corporate  limits  of  his  borough, 
and  he  may  exercise  this  authority  beyond  the  corporate  limits  for 
a  public  purpose.  Matter  of  Mayor,  99  N.  Y.  584,  2  N.  £.  642; 
Dillon,  Mun.  Corp.  §  1148. 

[2]  In  view  of  the  fact  that  no  waste  has  been  shown,  and  that 
the  borough  president,  in  granting  tlie  permit  for  a  temporary 
sewer,  acted  within  his  lawful  powers,  I  am  of  opinion  that  the 
complaint  should  be  dismissed,  without  costs. 

Complaint  dismissed,  without  costs. 

(78  Miac;  Bep.  667.) 

V.  STAM.U 

(Supremo  Court.  Special  Toriu.  Now  York  County.    Dooombcr.  1912.) 

1.  LnaTATioif  OF  Actions  (S  lOQ*) — Effect  of  Bar — ^New  I^bomise. 

Wbere  a  reply  to  the  defense  of  limitations,  set  up  against  several 

causfs  of  action  for  money  loaniTl  united  in  nne  complaint,  denies  tliat 
the  amounts  sued  for  were  barred,  and  allege.s  that  vrithin  six  years  be- 
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fore  the  comnipnr>empnt  of  the  action  dofoiuUmt,  In  a  writing  s!g:ned  by 
bim.  acknowledged  the  claims  in  suit  and  promised  to  pay  tbem,  parol 
efrldrace  that  no  other  tniBsacttons  were  had  between  the  parties,  exr  opt 
th  •ISO  ri'sultii))?  in  the  loans,  Is  fldniissl!)le  to  identify  tlio  delit.  nnd  lotttTs 
written  by  plaintiff  to  defendant,  in  connection  with  defendant's  replies, 
are  admissible  to  aid  in  the  Interpretation  of  the  writing  pleaded  in  the 
reply. 

[Ed.  Note. — For  other  eases,  see  Limitation  of  Actions,  Cent.  Dig.  Si 
717-721;  Dec.  Dig.  i  190.*J 

2.  Limitation  of  Acnoirs  (f  100*) — ^Etiocncs — SnincnnfCT. 

In  an  action  for  money  loaned,  wlicro  the  uncontroverted  evidence  Is 
that  there  has  been  no  other  transaction  between  the  parties  except  the 
loan,  an  itemised  account  of  which  appears  from  a  letter  of  plaintiff  to 
defendant,  the  reception  of  which  in  evidence  was  limited  to  identifying 
the  debt  which  was  acknowledged  by  defendant,  it  is  error  to  direct  u 
▼erdict  for  defendant;  and  in  the  absence  of  a  reqnest  to  go  to  the  Jury 
on  any  sp(  cifu-  <]nestion,  plainttfTs  motion  for  the  directlOB  of  a  Terdlct 
should  have  prevailed. 

[Kd.  Note^For  other  cases,  see  limitation  of  Actions,  Cent  Dig.  H 
727-730;  Dea  Dig.  1  100.*1 

Action  by  Martin  Zinn  against  Paul  Stanun  for  money  loaned. 
Motion  for  new  trial  granted. 
See,  also,  152  App.  Div.  76.  136  N.  Y.  Supp.  737. 

Bumstine  &  Geist,  of  New  York  City  (Henry  C.  Bumstine,  of  New 

York  City,  of  counsel),  for  plaintiff. 

Myers  &  GolfNmitli,  of  Kew  York  City  (Emanuel  J.  Myers«  of  New 
York  City,  of  counsel),  for  defendant. 

ERLANGER,  J.    [1]  Nine  causes  of  action  are  counted  upon  in 

the  complaint  for  money  lent,  and  to  each  cause  the  statute  of  limita- 
tions is  pleaded  as  a  defense.  Plaintiff  in  his  reply  denied  that  the 
respective  amounts  sued  for  were  barred,  and  alleged,  further,  that 
within  si-x  years  prior  to  the  conunencement  of  tlie  action  the  defend- 
ant, in  a  writing  signed  by  him,  acknowledged  the  respective  claims  in 
suit  and  promised  to  pay  the  same.  Upon  the  former  trial  of  this 
issue  a  verdict  was  directed  in  plaintiff's  favor  for  the  full  amount, 
but  the  judgment  entered  on  such  verdict  was  reverse  1  by  a  divided 
court.  In  the  prevailing  opinion  Mr.  Justice  McLaughlin  said,  among 
other  things : 

'The  diltieulty  wbich  I  encounter  in  holding  the  defendant  liable  is  wliether 
Ills  admission  ean  he  .snid  to  apply  to  any  one  OT  all  of  tbe  caosea  of  action 
alleged  in  the  complaint." 

There  was  proof  on  the  former  trial  that  the  only  indebtedness  of 

the  defendant  to  the  plaintiff  was  the  amount  sued  for;  nevertheless 
tile  acknowledgment  was  held  to  be  only  of  a  general  indebtedness, 
and  insufficient  to  toll  the  statute,  and  a  new  trial  was  ordered.  Such 
new  trial  was  had  before  me.  To  meet  the  diffictdty  mentioned  by 
the  appellate  court,  evidence  was  again  admitted  to  identify  the  debt, 
by  showing  that  no  other  transactions  were  had  between  the  parties, 
except  those  which  resulted  in  the  loans,  and  in  aid  of  the  interpreta- 
tion of  the  writing  the  contents  of  lellers  written  by  the  plaintiff  to 
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the  defendant  were  received  for  consideration  in  connection  with  the 
letters  of  the  defendant  in  answer  thereto.  It  is  well  settled  that  the 
promise  or  acknowledgment  required  by  the  statute  cannot  be  partly 
in  writing  and  partly  oral.  The  statute  caUs  for  a  writing  signed  by 
the  i)arty  to  be  charged. 

I  think,  however,  the  law  is  clear  that  parol  evidence  in  such  a  case 
is  admissible.  See  cases  cited  in  the  dissentin,£^  opinion  in  this  case. 
152  App.  Div.  76,  136  N.  Y.  Supp.  737.  In  Manchester  v.  Braedner, 
107  N.  Y.  346,  14  N.  E.  405,  1  Am.  St.  Rep.  829,  the  oral  evidence 
held  to  be  admissible  was  limited  "to  identify  the  debt  and  its  amount, 
or  to  fix  the  date  of  the  writing,"  and  likewise  the  letters  of  the  cred- 
itors are  competent  to  show  the  intent  of  the  debtor  when  he  an- 
swered the  same,  and  from  which  the  ackno\vlcdi,'ment  of  the  debt 
is  sought  to  be  spelled.  Shaw  v.  Lambert,  14  App.  Div.  265-268,  43 
N.  Y.  Supp.  470;  Levy  v.  Popper,  106  App.  Div.  395,  94  N.  Y.  Supp. 
905,  affirmed  186  N.  Y.  600.  79  N.  £.  1109.  Plaintiff's  letters  so 
admitted  were  limited  to  identifying  the  debt,  and  the  one  that  im- 
pressed me  most  was  written  on  December  23,  1907,  to  the  defendant, 
at  the  foot  of  which  an  itemized  account  of  the  $10,000  due  was  noted. 
There  was  no  denial  of  this  evidence.  This  letter  was  answered  by 
the  defendant  on  December  25,  1907,  in  which  he  said,  among  other 
things: 

"I  nra  more  than  anxious  to  rellovo  myself  of  my  Indeltteclness  to  you,  and 
would  have  taken  the  steps  proposed  by  me  at  our  last  meeting,  had  I  'been 
able  to  do  M.  I  shall  8trlT«  to  do  my  vvj  best  as  early  as  possible,  but  may 
tell  you  right  iiorc  thnt  for  the  near  fotoie  tiie  oattook  for  my  making  any 
money  Is  anytblug  but  rosy." 

On  June  20,  1910,  plaintiff  again  wrote  to  the  defendant: 

"I  had  expected  to  hear  from  you  since  my  last  communication  rclatlTe  to 
making  a  payment  on  my  loan,  and  am  quite  surprised  that  you  hare  not 
attended  to  earner"  etc. 

Ill  answer  to  this  letter  defendant,  tmder  date  of  June  22,  1910, 
wrote: 

"I  cannot  inclose  you  a  chock,  as;  much  as  I  would  like  tO»  I  WfWild  like  to 
see  you,  however,  and  talk  the  matter  over  with  yon." 

It  seems  to  me  that  these  letters,  when  read  in  connection  with  those 
received  from  plaintiff,  definitely  acknowledge  the  particular  items 
mentioned  in  the  complaint. 

In  Benedict  v.  Slocum,  95  App.  Div.  602,  88  N.  Y.  Supp.  1052,  there 
were  three  items  of  indebtedness  represented  by  three  different  ac- 
counts. Plaintiff  wrote  a  letter  to  the  defendant,  inclosing  a  num- 
ber of  notes  for  the  ditTerent  items,  with  the  request  that  they  be 
signed  or  returned.    In  answer  to  the  letter  the  defendant  wrote: 

"I  have  thought  over  this  matter  of  the  notes  a  great  deal,  and  if  I  knew 
I  could  pay  them  when  they  became  due  I  wouldn't  hesitate.  I  cannot  promise 
to  do  that  I  am  willing  to  make  a  duebill  as  an  acknowledgment;  and  wbicb 
I  shall  feel  just  as  much  bound  to  pay  when  I  am  able." 

It  was  held  that  this  was  a  recognition  that  there  was  then  due  to 
the  plaintiff  the  aggregate  amount  represented  by  the  notes  inclosed, 
and  was  a  sufficient  acknowledgment  of  the  indebtedness. 
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In  Wright  V.  Panncnter,  23  Misc.  Rep.  629,  52  N.  Y.  Supp.  99.  ft 

purchaser  of  goods,  who  had  received  from  the  seller  a  statement  of 
account  showing  the  items  and  price  of  the  goods  purchased,  and  who 
had  no  other  transactions  with  the  seller,  subsequently  wrote: 

"I  regret  to  say  that  luy  ueglect  in  not  responding  to  yuur  statement  of 
accouDt  was  owing  to  my  not  having  disposed  of  .bat  few  of  your  goods; 
•   •  *  but.  now  that  I  bave  got  the  ball  rolling,  am  In  hopes  to  do  good 

business  in  the  future." 

This  was  held  to  be  a  sufficient  acknowledgment  Mr.  Justice  Beek- 

man,  writing  for  the  court,  said : 

"We  have  thus  a  complete  identification  of  the  debt  sued  for  with  that  re- 
ferred to  in  the  defendant's  letter.'* 

While  it  cannot  be  said  that  the  cited  cases  are  directly  parallel  with 
the  one  at  bar,  there  is  nevertheless  some  analogy  between  them.  Here 
an  itemized  account  was  noted  at  the  foot  of  the  letter  of  December 
23,  1907,  and,  while  not  referred  to  in  the  answer  thereto,  the  lan- 
guage employed  by  the  defendant  that  he  was  more  than  anxious  to 
relieve  himself  of  his  indebtedness  could  only  have  referred  to  the 
accounts  so  itemized,  and  expressly  acknowledged  the  whole  of  it. 

[2]  It  is  clear  from  the  unchallenged  proof  tl^at  there  was  no  other 
transaction  between  the  parties,  except  the  $10,CXX)  loan,  which  was 
advanced  to  the  defendant  at  different  times ;  and,  if  the  acknowledg- 
ment (lid  not  refer  to  the  account  mentioned,  it  is  difficult  to  divine 
to  what  else  the  allusion  was  made.  The  anxiety  of  the  defendant  to 
be  relieved  of  his  indebtedness  could  not  have  been  confined  to  a  part 
thereof.  Tlie  language  employed,  aided  by  the  evidence,  is  opposed 
to  such  a  construction ;  and,  even  if  it  is  assumed  that  the  nine  causes 
of  action  are  in  effect  an  admission  of  separate  loans,  in  my  opinion 
all  doubt  or  hesitation  as  to  the  debtor's  meaning  is  dispelled  when  all 
the  correspondence  is  considered  together.  The  law  demands  no  more 
in  the  way  of  proof  than  certainty  and  identity  of  the  claim  sought  to 
be  enforced. 

In  the  light  of  these  views,  it  was  error  to  direct  a  verdict  in  favor 
of  the  defendant,  and,  inasmuch  as  no  request  was  made  on  his  behalf 
to  go  to  the  jury  upon  any  specific  question,  plaintiff's  motion  for  a 
direction  should  have  prevailed.  The  motion  for  a  new  trial  is  granted. 

Motion  granted. 


(78  Misc.  Rep.  528.) 

PEOPLE  T.  SHARP. 

(Supreme  Court,  Trial  Term,  Monroe  County.   December,  1912.) 

1,  WiTNKssKs  (f  27*) — ^Fees — Criminal  Prorkcutions. 

Under  Code  Or.  Proc.  {  616,  as  ameuded  by  Laws  1895,  c.  OS,  witnesses 
for  the  prosecution  are  entitled  to  the  lame  feea  ai»A  mileage  as  witnesses 

In  a  civil  action  in  the  same  court. 

[FA.  X(fto  — For  other  cases,  see  Witnesses,  Gent  Dig.  i|  S6-64;  Dec. 

Dig.  S  21.*] 
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2l  Witnesses  (|  27*) — Fees — Cbiminal  Pboseci  tioxs. 

Where  a  witness  was  required,  under  Code  Cr.  Proc.  01  Sb.  to  either 
de[K)slt  $500  or  enter  into  a  rfC()):iii7.Hnw  to  inKurc  his  appearance  as  a 
witness  on  trial  of  a  defendant  charged  with  murder,  and,  beiu?  unable  to 
comply  with  either  requirement,  was  detained  in  the  county  jail  for  about 
five  niontlis,  when,  after  having  testified,  he  was  discharged,  his  applica- 
tion for  an  order  for  payment  to  him  of  witness  fees  at  50  cents  a  day  for 
ihe  time  he  was  so  detained  must  be  denied,  as  be  is  entitled  only  to  fees 
for  the  days  he  was  in  actual  attendance  on  tbo  trlaL 

[Ed.  Note— For  otber  cum,  see  Witnenee,  Cent  Dig.  II  06-64;  Dee. 
Dig.  I  27.*] 

Nelson  Sharp  was  prosecuted  for  murder  in  ihc  first  degree.^  Ap- 
plication by  John  Hogland  for  an  order  directing  payment  to  him  by 
the  county  treasurer  of  Monroe  county  of  witness  fees.  Motion  de- 
nied. 

Frederidc  C.  Wiedman,  of  Rochester  (A.  N.  Jones,  of  Rochester, 

of  counsel),  for  petitioner. 
John  W.  Barrett,  Dist.  Atty.,  of  Webster,  opposed. 

SAWYER,  J.  The  above-named  defendant  was  arrested  on  the 
8th  day  of  May,  1912,  charged  with  murder  in  the  first  degree.  He 
was  thereafter  indicted  upon  that  charge  by  a  grand  jury  of  Monroe 
county,  and  upon  trial  was  convicted  thereof  in  the  Supreme  Court 
r»f  that  county.  John  Iloj^lantl,  this  petitioner.  <vas  at  such  trial  a 
necessary  and  material  witness,  and  testified  thereat,  for  the  people. 

On  June.  21,  1912,  proceedings  under  section  618b  of  the  Code  of 
Criminal  Pnx^ure  were  instituted  by  die  district  attorney  of  said 
county  in  pursuance  of  which  petitioner  was  brought  before  a  judge 
of  a  court  of  record,  by  whom  he  was  required  to  either  deposit  the 
sum  of  $500  in  cash,  or  enter  into  a  rccoc^nizance  with  suitable  sureties 
in  the  sum  of  $1,000  to  insure  his  appearance  as  such  witness  upon 
the  defendant's  trial.  He  was  unable  to  comply  with  either  require- 
ment, and  was  thereupon  forthwith  committed  to  the  cotmty  jail  of 
the  county  of  Monroe,  where  he  was  detained  until  the  15th  day  of 
Movember  following,  when,  after  having  testified  upon  such  trial,  he 
was  discharged.  He  now  applies  for  an  order  ciirectit^g  the  payment 
to  him  by  tlie  county  treasurer  of  Monroe  county  of  witness  fees,  at 
the  rate  of  50  cents  per  day  for  the  time  he  was  so  restrained,  amount- 
ing to  $75.50. 

[1]  However  equitable  his  claim  nuy  seem,  it  of  course  camioC  be 

airowe<l.  in  the  absence  of  statutory  warrant  therefor.  The  only  au- 
thority for  the  payment  of  the  people's  witnesses  upon  a  criminal  trial 
is  contamed  in  section  6l0  of  the  Code  of  Criminal  Procedure,  Prior 
to  1895  that  section  provided  that  a  person  who  had  attended  a  trial 
as  a  witness  in  behalf  of  the  people  pursuant  to  a  subpoena  or  an  un- 
dertaking, where  it  was  made  to  appear  to  the  court  that  he  had  oome 
from  a  place  out  of  the  county,  or  was  poor,  might  receive  such  rea- 
sonable sum  as  the  court  or  judi/e  mlnlit  direct.  All  other  persons, 
whose  testimony  was  demanded  by  the  people  in  criminal  trials,  were 
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required  lo  attend  and  testify  without  any  compensation  whatsoever, 
and  this  was  trae  whether  such  attendance  was  in  pursuance  of  a 
subpoena  or  of  an  undertaking,  and,  infercntially,  was  equally  true 
where  commitment  had  heen  had  in  the  cases  then  permitted  by  Code 
of  Criminal  Proce(kire,  §§  215,  216,  218.  In  such,  as  in  other  cases, 
payment  was  limited  to  those  who  were  either  poor  or  had  come  from 
a  place  without  the  county. 

By  chapter  98  of  the  ijaws  of  1895,  section  616  was  amended  so 
as  to  provide  that  all  witnesses  in  behalf  of  the  people  in  a  criminal 
action  in  a  court  of  record  should  be  entitled  to  the  same  fees  and 
milcaj^e  as  a  witness  in  a  civil  action  in  the  same  court.  By  this  amend- 
ment the  phraseology  of  the  section  was  entirely  changed,  and  tlie 
law  altered  in  two  particulars :  First.  It  did  away  with  the  limitation 
of  payment  only  to  witnesses  who  were  either  poor,  or  foreign.  Sec- 
ond. It  repealed  the  discretionary  power  of  the  court  to  direct  the 
payment  of  such  sum  as  might  to  it  seem  reasonable. 

I'ndcr  the  section  prior  to  its  amendment  the  court,  unquestionably, 
had  authority  to  take  into  consideration  all  the  circumstances  sur- 
rounding the  attendance  of  a  poor  or  a  foreign  witness,  and  if  he  bad 
been  detained  in  custody  because  of  inability  to  procure  a  required 
xmdertaking  that  would  properly  have  been  a  factor  in  determining 
the  amount  of  compensation.  Since  the  amendment  of  1895,  no  such 
discretionary  power  is  vested  in  the  court.  It  can  only  order  such 
payment  as  is  directed  by  the  section  as  it  now  stands,  namely,  the 
same  fees  and  mileage  as  a  witness  is  entitled  to  in  a  civil  action  in 
the  same  court.  Those  are  plainly  specified  in  section  3318  of  the 
Code  of  Civil  Procedure,  which  provides  that: 

•'A  ^vlt]l€8S   •    •    •    attending  before  a  court  of  rtcord   •   •    •    1»  eu- 

titliHl    •    •    ♦    to  filly  (t'nts  for  each  day's  attendance." 

This  contemplates  and  limits  payment  for  such  days  only  as  the  wit- 
ness is  in  actual  attendance  at  court,  and,  in  embodying  its  provisions 
in  the  Code  of  Criminal  Procedure,  the  Legislature,  having  made  no 
extension  thereof,  and  having  expressly  repealed  the  former  discre- 
tionary  power,  evidently  intended  no  payment  should  be  made  except 
for  time  necessarily  spent  at  court. 

[2]  It  was  suggested  by  coinT-cl  u])Oii  tlic  argument  that  the  en- 
forced detention  of  this  petitioner  from  his  conniiilnienl  to  the  time 
of  his  actual  presence  in  court  should  be  held  as  a  constructive  at- 
tendance upon  court.  Two  sufHcient  answers  to  this  preposition  at 
once  suggest  themselves:  First.  Section  616,  supra,  like  all  other 
statutes,  must  be  strictly  construed.  Second.  During  a  considerable 
portion  of  the  time  following  petitioner's  commitment  the  term  at 
which  this  defendant  was  tried  was  not  in  session,  and  he  cannot  well 
be  said  to  have  been,  even  constructively,  in  attendance  upon  a  term 
which  did  not  exist,  nor  at  a  trial  the  time  of  which  had  not  been  de- 
termined upon. 

The  only  authority  upon  the  subject  to  wiiich  my  attention  has  been 
called  is  that  of  People  ex  rel.  Troy  v.  Pettit,  19  Misc.  Rep.  280,  44 
N.  Y.  Supp.  256.  The  commitment  there  under  scrutiny  was  made  un- 
der section  215  of  the  Code  of  Criminal  Procedure,  which  materially 
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differs  from  section  618b,  and  the  decision  was  based  largely  upon  the 
proposkion  that  the  requirement  from  the  witness  of  an  tindertakiiig 
with  sureties  was  unauthorized  and  that  his  release  could  have  been 
at  any  time  procured  by  a  writ  of  habeas  corpus.  The  case  is,  how-  | 
ever,  a  direct  authority  against  petitioner's  doctrine  of  constructive  at-  i 
tendance;  the  learned  justice  assigning  among  other  reasons  for  not 
granting  the  rcHef  sought  that: 

"Daring  most  of  the  time  that  the  relator  was  confined,  neither  the  Ckmrt 
of  Seaatons  nor  the  Snpreine  Court,  In  wliidi  tlie  trial  was  had,  was  In  aetf* 

jHlon." 

My  conclusion  is  that  petitioner,  havin{^  attended  upon  the  trial  of 
Sharp  from  Monday,  November  11,  1912,  to  Friday,  November  15, 
1912,  both  days  inclusive,  is  entitled  to  payment  therefor  at  the  rate 
of  50  cents  per  day,  and  that,  other  than  this,  there  is  no  autiiority 
vested  in  the  court  to  direct  I  have  reached  this  conclusion  with  much 
reluctance.  Petitioner  is  a  laboring  man,  and  apparently  an  honest 
and  industrious  citizen.  Because  of  his  misfortune  in  witnessing  this 
homicide  and  certain  conditions  for  which  he  now  seems  not  to  have 
been  at  fault  he  was,  without  warning,  taken  from  employment  which 
enabled  him  to  comfortably  support  himself  and  incarcerated  for  prac- 
tically five  months.  He  was  then  released,  only  to  find  himself  with- 
out either  employment  or  money,  and  at  a  time  of  year  when  it  is 
even  forbidden  to  turn  a  criminal  convict  loose  to  shift  for  himself. 
If  this  be  the  law,  and  I  think  it  is,  we  are  more  considerate  of  the  wel- 
fare of  evil-doers  than  of  those  whose  only  offense  is  their  unfortunate 
ability  to  serve  the  state. 

In  justice  and  equity  this  man  should  be  compensated.  It  is  not 
within  the  power  of  tlic  court  to  do  this.  The  remedy  for  such  hard- 
ships must  come  from  the  Legislature. 

Motion  denied,  with  costs. 


SrilXEIDER  V.  NEWrjOLD. 
fRuTtr'^tne  Cntirt.  Appollato  Torni,  First  Department.   February  7,  1013.) 

EVIDBNCS  (i  474»> — KNOWUCUtiK — VaLUK. 

In  an  action  for  the  reasonable  valne  of  lanndry  work*  tt  waa  Imtnroper 

to  porrnft  tho  owiipr  and  manager  of  the  Innndry  to  state  wbnt  the  work 
was  worth,  where  be  bad  no  personal  knowledge  of  tbe  work  done*  except 
aa  shown  by  hla  booka 

[Ed.  Notp— For  other  caaea^  aee  Bvidenoe,  Gent  Dig.  H  2196^219;  Dtc 
Dig.  §  474.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Benjamin  Schneider  against  Morris  Newgold.  From 
judgment  for  plaintiff*  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  January  term,  1913,  before  SEABURY,  LEHMAN,  and 

PAGE*  JJ.  
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Bogart  &  Bogart,  of  New  York  City  (John  Bogart,  of  New  York 
City,  of  cotuisel),  for  appellant 
Alexander  Lamont,  of  New  York  City,  for  respondent 

PKR  CURIAM.  This  action  is  brought  to  recover  the  reasonable 
value  of  laundry  work  alleged  to  have  been  done  by  the  plaintiff  for 
the  defendant  The  answer  is  verified,  and  contains  a  geaieral  denial 
as  well  as  a  counterdaim. 

The  only  proof  as  to  the  amount  and  value  of  this  work  alleged  to 
have  been  performed  consists  of  the  plaintiff's  testimony  in  answer 
to  the  question,  "Now,  between  those  dates  did  you  do  certain  laun- 
diy  work  for  him?"  answered,  "Yes,  sir,"  and  the  further  question, 
"What  is  that  work  worth?*'  answered,  "$113.34."  No  foundation 
for  these  questions  and  answers  was  laid.  It  appears  from  the  tes- 
timony that  the  plaintiff  was  the  owner  and  manager  of  a  large  laundry 
business,  and  had  no  personal  knowledge  of  the  work  done,  except  so 
far  as  it  might  be  shown  by  his  books.  The  testimony  was  properly 
objected  to  and  should  have  been  excluded. 

There  was  no  competent  evidence  to  sustain  the  judgment,  and  it 
must  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event. 

(70  AlibC.  Hep.  250.)  ' 

DONNELLY  v.  POLIAKOFF. 

(Snprame  Oovrt,  Appellate  Teno,  FInt  D^partme&t  February  T,  1018.) 

DAM40I8  <i  89*)— Injuries  to  ATnTOUOBn.*— Deprivation  o^  Use. 

Where  plaintiff,  In  his  action  for  damages  for  Injury  to  Ills  automobile 
from  collision,  did  not  show  how  it  was  used  in  his  bustnesa,  or  the 
profits  therefrom,  and  while  It  was  being  repaired  did  aot  liixe  anottier, 
but  used  another  automobile  of  his  own.  damafM  for  deiprlTation  Of  ItB 
use  while  being  repaired  were  not  re<  overable. 

[Ed.  Note. — fi^or  other  cases,  see  Damages,  Cent  Dig.  H  260-284 ;  Dec. 
IMff.  i  30.*] 

Appeal  from  Municipal  Court»  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  John  Donnelly  against  Samuel  Poliakoff.  From  a  judg- 
ment of  the  Municiy^al  Court  of  the  City  of  New  York  in  favor  of 
the  plaintiff,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  January  term,  1913,  before  SEAiiURY,  LEHMAN,  and 
PAGE,  JJ. 

Kleiner  &  Kleiner,  of  New  York  City,  for  appellant 
Conway,  Williams  &  Kelly,  of  New  York  City  (D,  Theodore  Kelly, 
of  New  York  City,  of  counsel),  for  respondent 

LEHMAN,  J.  The  plaintiff  has  recovered  a  judgment  for  dam- 
ages sustained  by  reason  of  a  collision  between  his  automobile  and 
a  truck  owned  the  defendant  These  damages  include,  not  only 
die  cost  of  repairs.  l>ut  also  a  sum  allowed  for  deprivation  of  the 
use  of  the  automobile  during  the  time  required  for  these  repairs.  It 
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appears  that  the  automobile  was  used  in  the  plaintiff's  business,  but 

it  (Iocs  not  appear  in  what  manner  it  was  used,  nor  what  profits  were 
derived  from  iis  n>e.  It  further  appears  tliat,  while  the  automobile 
was  in  the  repair  sliop,  the  plaintili"  hired  no  other  automobile,  but 
used  a  second  automobile  belonging  to  himself.  I  do  not  think  that, 
under  tl:ese  circumstances,  any  damages  for  tfie  deprivation  of  the 
use  of  the  automobile  can  be  allowed. 

A  jiid^'mt-nt  for  damajjes  must  be  based  upon  definite  proof,  and 
not  upon  Conjecture.  \\'here  an  automobile  has  been  injured,  the 
court  can  award  damages  for  the  deprivation  of  its  use  while  it  was 
in  the  repair  shop  only  where  it  is  shown  that  the  automobile  w*as 
used  for  a  business  purpose,  or  that  another  vehicle  was  hired  to  take 
its  place.  P.ondy  v.  N^cw  York  City  Railway  Co..  56  Misc.  Rep.  602. 
107  N.  Y.  Sui)p.  32;  Foley  v.  Forty-Second  Street  Railroad  Co.,  52 
Misc.  Rep.  183,  101  N.  Y.  Supp,  780.  Th.ere  is  no  claim  here  thai 
any  other  vehicle  was  hired  to  taJce  its  place,  and  the  judgment,  there- 
fore, must  stand  or  fall  upon  the  proof  that  it  was  used  in  the  plain- 
tiff's business.  If  damages  are  awarded  because  the  plaintiff  was  de- 
jjrived  of  the  use  of  the  automobile  in  his  business,  these  damages 
must,  of  course,  be  based  upon  an  estimate  of  loss  to  his  business. 
There  is,  however,  in  tliis  case  no  claim  that  the  business  has  suf- 
fered any  loss ;  in  fact,  it  affirmatively  appears  that  the  plaintiff  suf- 
fered no  loss  in  his  business,  for  he  had  another  automobile,  which 
he  could  use  in  place  of  the  injured  automobile. 

It  follows  tlial  the  damat^es  are  based  upon  an  erroneous  theory, 
and  the  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event.   All  concur. 


(78  Misc.  Rep.  480.) 

PEOPLE  T.  HTDB. 
(Supreme  Court,  Special  Term,  New  York  Coud^.  Deeember,  IMS;) 

Cbiminal  Law  (f  1078*) — CsBTirxcATB  of  Rbabonabu  Dovbt. 

Whcro.  from  the  language  of  the  bribery  statute  and  the  absence  of  de- 
dsions  iu  point,  questioDs  of  law  ought  to  be  determined  by  an  appellate 
tribunal,  a  certificate  of  reasonable  doubt  will  be  granted  ae  to  wbetber 
an  Instruction  defining  bribery  was  erroneous,  whether  the  facts  charpM 
constituted  a  crime,  and  whether  the  acts  of  defendant  as  found  by  the 
jury  coostltttted  tbe  crime  of  recelTinir  a  bribe. 

\Va\.  Note.— For  otber  cases,  see Orimlnal  Law,  Cent  Dig.  f  2790;  Dee. 
Dig.  §  lOTS.*] 

Charles  H.  Hyde  was  convicted  of  bribery,  and  applies  for  a  certifi- 
cate of  reasonable  doubt  and  stay  of  execution.    Application  granted. 
See,  also,  149  App.  Div.  131,  133  N.  Y.  Supp.  /SO. 

Charles  S.  Whitman,  Dist.  Atty.,  of  New  York  City,  for  the  People. 
StanclUield  &  Levy,  of  New  York  City  John  B.  Stanchfield,  of 
New  York  City,  of  counsel),  for  defendant. 

GOFF,  J.  Were  the  law  as  clear  as  the  facts,  made  so  by  the  ver- 
dict of  the  jury,  there  could  not  justly  arise  any  doubt  of  the  defend- 

•For  oUi«r  caiM  sM  sunt  tople  4  f  MUMSsa  la  X>m.  A  Am.  Digi.  1907  to  dau,  ft  R«p'r  Ib<«zw 
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aiit's  guilt ;  but  from  the  language  of  the  statute  aiul  the  absence  of 
authority  directly  in  point  questions  of  law  arc  involved  which  are 
of  sutiicient  merit  to  receive  that  careful  consideration  and  authori- 
tative determination  which  an  appellate  tribunal  alone  can  give.  At 
common  law  the  simple  practice  was  for  the  justice  presiding  at  the 
trial  to  reserve  mooted  questions  of  law  for  the  opinion  of  the  judges 
and  meanwhile  stay  the  execution  of  the  sentence.-  Under  the  more 
elaborate  system  of  our  Code  procedure  the  execution  of  sentence 
cannot  be  stayed  unless — by  a  process  of  legal  metaphysics — a  justice 
of  the  Supreme  Court  will  certify  a  reasonable  doubt  that  the  con- 
viction will  stand. 

From  the  arguments  of  counsel,  as  well  as  what  has  become  a  set- 
tled practice,  it  may  be  safely  assumed  tliat  an  applicatioti  for  such 
a  certification  will  be  made.  This  procedure  will  necessarily  entail 
both  expense  and  delay  to  the  defendant,  as  well  as  to  the  people, 
and  incidentally  present  the  anomaly  of  one  justice  of  the  Supreme 
Court  sitting  in  review  of  the  judicial  action  of  another  justice  of 
the  same  court,  who  was  vested  with  original  jurisdiction.  As  a  mat- 
ter of  right  the  defendant  may  appeal  within  one  year  after  his  con- 
viction ;  but  the  stay  of  execution  of  sentence  is  not  linked  with  that 
right,  and  may  be  granted  or  refused  in  di.scretion.  If  there  has  been 
reversible  error  in  the  conviction,  it  is  manifestly  to  the  advantage  of 
the  defendant  to  be  relieved  of  the  stain  as  soon  as  possible;  and  if 
there  has  not,  it  is  the  duty  of  the  district  attorney  to  sec  to  it  that 
the  judgment  of  the  law  be  enforced.  Therefore,  in  order  to  expedite 
and  aid  the  defendant's  remedies  ami  to  invoke  the  authority  of  the 
Appellate  Division,  I  grant,  under  section  527  of  the  Criminal  Code, 
a  certificate  of  reasonable  doubt  on  the  following  questions : 

Whether  the  instruction  given  to  the  jury  defining  the  crime  of 
bribery,  as  applying  to  the  acts  of  the  defendant  in  evidence,  was 
erroneous. 

Whether  the  facts  set  out  in  the  indictment  constitute  a  crime,  and 
if  the  defendant  has  been  sufficiently  apprised  thereof. 

Whether,  under  the  statute,  the  acts  of  the  defendant,  as  found  by 
the  jury,  constitute  the  crime  of  receiving  a  bribe. 

Tn  addition,  I  will  grant  an  order  staying  execution  of  the  sentence 
and  admitting  the  defendant  to  bail  in  the  sum  of  $2.^.000  pending 
appeal,  on  condition,  however,  that  within  10  days  herefrom  he  files 
a  notice  of  appeal,  and  brings  on  his  appeal  for  argument  before  the 
Appellate  Division  not  later  than  the  first  Monday  of  April,  1913.  In 
the  event  of  the  failure  of  the  defendant  to  file  a  notice  of  appeal 
and  bring  it  on  for  argument  within  the  time  mentioned,  the  order 
granting  the  stay  and  admitting  to  bail  shall  be  vacated  and  set  aside 
on  the  application  of  the  district  attorney  to  any  justice  of  the  Su- 
preme Court. 

Ordered  accordingly. 
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COrX)NIAL  BANK  v.  SUTTON. 
(SupreoM  Court,  Appellate  Term,  First  Department   February  7*  191ft.) 

1.  ABBlr.NMKNTS  (S   1  }*)— Kir.HTS  ASSIONABLE — ReCEIVEB'S  FeES. 

The  right  of  a  receiver  to  his  fees  is  inctioate,  and  upon  the  grounds 
of  pabHc  policy  nnaseignable  until  Uqnldated. 
[Ed.  Note.— For  oOitf  caaee,  see  Aarignmenti,  Gent  Dig:  I  22;  Dee. 

nif?.  I  14.*] 

2.  AssioKMENTS  (I  131*) — Actions — PLSAOina— Issues. 

In  an  action  for  reeelrer'a  fees  by  an  atrfgnee  Oiereot  tb»  fame  of  the 

validity  of  the  assljninient  Is  raised  by  n  denial  of  the  allegation  of  due 
assignment;  the  defense  tliat  unearned  receiver's  fees  are  not  assign- 
able not  being  peraonal  to  the  reoelTer. 

[Ed.  Note —For  other  cases,  see  Awdgnmenta,  Oent.  Dig.  H  220-226; 
Dec.  Dig.  I  131.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Colonial  Bank  against  George  A.  K.  Sutton.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Reversed. 

Argued  January  term,  1913,  before  SEABURY,  LEHMAN,  and 
PAGE,  JJ. 

John     Roeser,  of  New  York  City,  for  appellant 
Jesse  S.  Epstein,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  plaintiff  claims  to  be  entitled  to  the  fees  and 
allowances  of  one  Frederick  E.  Sutton  as  receiver  of  the  Van  Kan- 
nel  Revolving  Door  Company. 

[1]  The  tosis  of  plaintiff's  alleged  title  to  these  fees  is  an  assign- 
ment made  by  the  said  Frederick  E.  Sutton  prior  to  the  time  when 
the  said  fees  were  earned.  This  assignment,  in  my  opinion,  passed 
no  title  to  the  fees,  'i'he  receiver,  like  an  executor,  occupies  a  posi- 
tion of  trust,  and  the  fees  earned  by  him  are  inseparable  from  his  po- 
sition. 

**Untll  ascmtalned  end  liquidated  at  the  time  and  In  the  manner  authorised 

by  Inw,  tho  conitnlsslons  nro  not  subject  to  the  executor's  disposal,  but  the 
right  to  theui  is  iuehoute  and  upon  grounds  of  public  policy  imaMignable." 
Matter  of  Worthlngton.  141  N.  T.  9,  86  N.  B.  920.  28  L.  R.  A.  97. 

[2]  The  learned  trial  justice  recognized  that  the  assignment  was 
illegal  and  against  public  policy,  but  gave  judgment  nevertheless  in 
favor  of  the  plaintifF,  on  the  ground  that  no  such  defense  was  pleaded, 
and  that  the  defense  of  illegality  was  a  personal  defense.  The  con- 
clusion, I  think,  involves  an  error.  On  the  ground  of  public  policy, 
the  law  has  made  the  inchoate  rii^ht  to  fees  nonassiq-nable.  This 
quality  is  inherent  in  the  subject-niaiter  of  the  assignment,  and  no 
title  can  pass  by  the  assignment.  The  defense  that  the  assignment 
is  illegal  is,  therefore,  not  personal  to  the  receiver,  and  the  issue  of 
the  legal  effect  of  the  assignment  is  properly  raised  by  a  denial  of  the 
allecfation  that  the  fees  were  duly  assigned. 

judgment  should  be  reversed,  and  judgment  directed  for  the  de- 
fendant, with  costs  in  both  courts.    All  concur. 

•For  oihw  casM  see  same  topic  &  i  kombbb  in  Dec.  &  Am.  Digs.  1907  to  date.  A  Kep'r  ladexM 
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In  re  FAI<ABELLA*8  WILL. 

(Surroj?«e's  Court,  New  York  County.    February  10,  1913.) 
1.  WILL8  (i  308*> — EXSCUTIOM — SUBSCBXPTXOK  BT  TESTATOB — SumCIKMCT  OF  . 

Ettdbnob. 

Whore  three  unlmpeached  witnesses  swore  that  they  saw  testiitrlx  sign 
the  will  with  her  own  liaad*  and  iUie  contestant,  husband  of  deceased,  who 
was  not  present  at  the  ezecntion  of  tbe  will,  simply  stated  that,  in  his 
opinion,  the  subscription  was  not  that  of  testatrix,  sofMCriptUm  of  the 

paper  propounded  was  snfflciently  shown. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  IS  711-723;  Dec. 

Dig.  f  aos.*] 

^  Wills  (§  lori*) — Undue  Influence — Burden  of  Pboof. 

Undue  influence  is  an  affirmative  aasaolt  on  the  validly  of  a  will,  and 
the  burden  of  proof  Is  on  the  contestant,  and  does  not  shift  thronchont  a 
probate  proooedinR;  and  this  rnle  applies  to  an  original  proeeedlng  In 

the  Surrogate's  Court. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  388-402;  Dec 
Dig.  f  168.*] 

&  Evidence  (8  90*)— "Rubden  of  Pbook" — Dekinition. 

"Burden  of  proof,"  onus  proband!,  is  an  equivocal  term,  referring,  pri- 
marily, to  the  obligation  resting  on  a  party  who  has  the  affirmative  of  an 
Issue  of  fact  to  establish  It  by  a  prepondoratlng  weight  of  cvlflcnre,  and, 
secondarily,  to  a  duty  to  go  forward  with  the  evidence  at  a  precise  mo- 
ment In  a  indklal  proceeding. 

[Kd.  Note.— For  other  cases,  see  IMdenoe^  Cent  Dig.  1 112;  Dee.  Dig. 
I  90* 

For  other  definitions,  see  Words  and  Phrases,  voL  1,  pp.  004-007 ;  vol. 
8,  p.  7003.] 

4.  Wills  (|  274*)— PnoBAn— >Averment8  op  Prrmoiv. 

The  proponent  in  a  prooee»lInjr  for  probate  must  av^,  In  the  first  In- 
stance, testator's  capacity  and  freedom  from  restraint 

[Ed.  Note.— For  other  cases,  see  Wllfa^  Cent  Dig.  H  628,  881;  Dec. 

Dig.  §  274.*] 

6.  Wills  (5  Ki'i*)— VALiniTY — Prksumptions — Freedom  from  Restraint. 

Freedom  from  restraint  in  the  execution  of  a  will  cauuot  be  presumed. 
[Ed.  Note,— For  other  cases,  see  Wills,  Cent  Dig.  H  388-402;  Dec:  Dig. 
f  1C3.*] 

4.  Wills  (§  248*) — Probate — Jurisdiction  of  Appeliate  Division. 

Tbe  Appellate  Division  serves  as  the  real  ordinary,  and  is  vested  with 
coK>rdlnate  and  original  power  over  contested  probates. 
[Ed  N  ot* For  other  cases,  see  Wills,  Cent  Dig.  f|  684,  685;  Dec. 

Dig.  i  24S*] 

7.  Wills  (S  103*) — Vauditt — Presumptions — Fraud  or  Undue  Influence. 

There  Is  no  presumption  of  fraud  or  nndne  Inflnence  In  a  probate  cause 

frniu  mere  relfitlons  of  confldonce. 

[Ed.  ^'ote.— For  other  cases,  see  WUls,  Cent  Dig.  If  388-402;  Dec. 
Dig.  S  163.*1 

In  the  matter  of  the  probate  of  the  will  of  Angelina  Falabella,  de- 
ceased.   Probate  decreed. 

Antonio  Ferme,  of  New  York  City,  for  proponent. 
Goldsintth,  RoMnthal,  Mork  &  Baum,  of  New  York  City,  for  con- 
testant . 
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FOWLER,  S.   Contested  probate  proceeding. 

The  usual  objections — testamentary  incapacity  and  undue  iuflucnce 
— were  interposed  to  the  probate  of  the  will  of  Angelrna  Falabella  by 
the  husband  of  the  testatrix.  Husband  and  wife  lived  apart  at  the 
time  the  will  was  executed.  The  will  is  in  favor  of  the  mother  of  tes- 
tatrix. There  were  no  children  of  the  marriage. 

[1]  The  allegation  that  the  testatrix  sul)-cribed  the  will  is  contested^ 
and  the  jjciniincncss  of  her  sig"nature  is  challenged.  Hut  three  respect- 
able and  nniinpeacbed  witnesses  swear  that  they  saw  testatrix  si,L,'n  the 
will  with  her  own  hand.  The  husband,  who  was  not  present  at  the  ex- 
ecution of  the  will,  simply  states  that,  in  his  opinion,  the  subscription 
to  the  will  is  not  that  of  testatrix.  No  handwriting  experts  were 
called,  and  there  was  no  other  comparison  of  handwriting  specimens 
conceded  to  be  genuine.  The  husband  was  allowed  to  give  his  testimo- 
ny without  objection.  Under  this  state  of  facts  subscription  of  the 
paper  propounded  by  testatrix  is  found.  The  other  statutory  require- 
ments for  the  doe  executicm  of  the  will  were  estabtished  by  the  testi- 
mony of  the  subscribing  witnesses. 

[2,  3]  As  to  the  plea  of  undue  influence,  the  burden  of  proof  is  on 
the  contestant,  and  does  not  shift  throughout  a  probate  proceeding. 
Such  is  the  statement  of  the  Court  of  .Appeals  in  a  very  late  case,  and 
it  seems  to  complete  a  dehniiivc  doctrine  of  great  importance  in  pro- 
bate law.  It  may  be  expedient  and  proper,  in  view  of  this  important 
decision  of  the  Court  of  Appeals,  for  the  surrogate  to  take  this  early 
occasion  to  make  clear  his  appreciation  of  the  g:ravity  of  such  final 
determination  on  this  important  point,  as  this  is  the  court  of  this  state 
in  which  most  conteiuious  probates  of  importance  are  heard  and  de- 
termined in  the  first  instance. 

The  burden  of  proof  in  contested  probate  proceedings  is  sometimes 
said  "to  rest  ordinaril)  on  i)roix>nent"  throughout  the  cause.  Matter 
f>f  Kellum,  52  X.  V.  ?\7 ;  Rollwagen  v.  Kollwagcn,  63  N.  Y.  at  paije 
517;  Matter  of  W  ill  of  Cottrell,  95  N.  Y.  329,  336;  per  curiam,  Dobie 
V.  Armstrong,  \W  X.  Y.  at  page  590,  55  N.  E.  302.  But  in  other  cases 
of  equal  authority  it  is  stated  that  the  burden  of  proof  on  a  plea  of 
undue  influence,  for  example,  is  on  contestants.  If  the  burden  then 
shifts  from  proponent,  the  burden  of  proof  is  not  always  on  proponent. 
These  two  decisions  are.  on  their  face,  types  of  adjudications  of 
weight.  I  had  hoped  that  I  might  give  heed  in  this  court  of  first  in- 
stance to  both  doctrines  by  attributing  tlic  primary  meaning  of  the 
term  "onus  probandi"  to  the  first  class  of  cases  and  the  secondary 
sense  of  that  ambiguous  term  to  the  second  class  of  cases.  "Burden 
of  proof,"  onus  probandi,  is  an  equivocal  term.  It  refers,  primarily, 
to  the  obli^^ation  resting  on  a  party  who  has  the  affirmative  of  an  issue 
of  fact  to  establish  it  by  a  preponderating  weight  ot  evidence,  and, 
secondarily,  to  a  duty  to  go  forward  with  tlie  evidence  at  a  precise 
moment  in  a  judicial  proceeding.  Thayer,  Prelim.  Treatise  on  Evid. 
354,  364,  379;  Doheny  v.  Lacy,  168  N.  Y.  213,  at  page  220,  61  N.  E. 
255;  Loder  v.  Whelpley,  111  X.  Y.  239,  at  page  250,  18  N.  E.  874; 
Baxter  v.  Abbott.  7  Gray  (Mass.)  71,  83:  Jones  v.  Cran.  State  Tns. 
Co.,  90  Mc.  AO,  37  Atl.  326.   If  the  diltcrcnt  decisions  on  burden  of 
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f>roof  in  will  contests  could  be  reconciled,  it  would  bring  the  modern 
aw  of  this  state  into  line  with  the  former  probate  law  of  New  York 
and  England  (Barry  v.  Butlin,  1  Curt.  637;  s.  c.  2  Moo.  P.  C.  480; 
I'ulton  V.  Andrews,  7  Ho.  L.  Cas.  448,  461 ;  Tyrrell  v.  I'ainton,  [1894j 
P.  D.  157),  as  well  as  with  that  prevailing  in  the  Commonweuth  of 
Massachusetts  (Crowninshield  v.  Crowninshield,  2  Gray  [Mass.]  524); 
otherwise  our  law  stands  apart. 

But  a  verv  plain  intimation  in  the  Matter  of  Will  of  Kindberg,  207 
N.  Y.  220,  100  N.  E.  789,  very  lately  decided  by  the  Court  of  Appeals, 
makes  it,  I  think,  impossible  to  reconcile  the  adjudications.  A  late 
writer,  in  his  useful  compendium  of  the  case  law  of  evidence,  well 
st.ito  that  it  is  "a  hopeless  task  to  undertake  to  reconcile  the  decisions 
which  relate  to  the  burden  of  proof  in  respect  to  the  pn^bate  of  wills." 
Jones,  Ev.  §  1S9.  I'rofessor  Thayer,  in  his  most  adniirahle  of  all  mod- 
ern treatises  on  the  true  bases  of  the  law  of  evidence,  ixjints  to  the 
root  of  this  difficulty.  Thayer,  Prelim.  Dissertation  on  £v.  354  et 
seq. ;  Thayer's  Cases  on  £v.  69. 

In  a  proceeding  to  test  the  validity  of  the  probate  of  a  will,  pursuant 
to  section  2653a,  Code  of  Civil  Procedure,  the  statute  regulates  the 
burden  of  proof  and  the  procedure.  The  statute  prescribes  that  in  that 
class  of  actions— 

"tUo  decree  of  tlie  surroi^te  admitting  tbe  will  or  codicil  to  probate  shall 
tie  prima  fncie  evidence  of  the  due  attestation,  ezecatlon  and  vali^ty  of  sncb 
will  or  codicU." 

It  then  proceeds  to  regulate  the  procedure  on  the  trial  of  such  ac- 
tions. Tt  has  been  generally  snf>]>osed  by  the  profession  that  the  bur- 
den of  i)roof  in  that  class  of  actions  rested  on  the  contestant  solely  by 
virtue  of  the  statute.  Dobie  v.  Armstrong,  160  N.  Y.  584,  590,  55  N. 
E.  302;  Ivison  v.  Ivison,  80  App.  Div.  599,  603,  80  N.  Y.  Supp.  1011 ; 
Mock  v.  Garson,  84  Div.  65,  67,  82  N.  Y.  Supp.  310;  Heath  v. 
Koch,  74  App.  Div.  338.  77  N.  Y.  Supp.  513;  Scott  v.  Barker,  129 
App.  Div.  241,  113  N.  V.  Supp.  695. 

The  latest  utterance  of  the  Court  of  Appeals  on  burden  of  proof  in 
probate  matters  was  made  on  an  appeal  from  a  judgment  ciuered  on  an 
affirmance  of  the  verdict  of  a  jury  on  issues  sent  to  the  Supreme  Court 
for  trial.  Matter  of  Will  of  Kindberg  (December  31, 1912).  207  N.  Y. 
220,  100  N.  E.  789.  It  was  there  said: 

"UiuliK'  lnHuence  is  nn  nffinii:i(ivo  ?i«-;flnlt  on  the  validity  of  a  will,  and  the 
burden  of  proof  does  not  shift,  but  renin ius  on  tbe  t>arty  who  asserts  its  ex- 
istence. Tyler  v.  Gardiner.  N.  Y.  .V.O:  Cudney  T.  Cndoeyt  68  N.  Y.  148; 
Matter  of  Will  of  MarUn.  98  N.  Y.  103,  19&" 

The  serious  question  in  my  mind  is  whether  the  pronouncement  of 

the  Court  of  Appeals  in  the  Matter  of  Will  of  KindlVrg  was  intetided 
to  regulate  the  burden  of  proof  in  original  proceeding  to  probate  a 
will  in  the  courts  of  the  surrogates,  or  only  on  trials  by  jury.  If  it 
was  intended  to  apply  to  probate  proceedings,  whenever  a  plea  of  un- 
due influence  is  interposed  in  this  court  to  a  petition  for  probate,  the 
burden  of  proof  is  on  the  party  so  asserting  it.  In  this  and  other  ju- 
risdictions, as  I  shall  attempt  to  show,  it  has  been  laid  down  that  the 
burden  of  proof  in  probate  proceedings  is  always  on  the  proponent. 
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and  that  that  burden  does  not  shift  throughout  the  trial.  The  burden 
of  taking  up  the  evidence  may  shift,  after  factum  of  will  has  been  es- 
tablished by  proponent ;  but  the  burden  of  giving  preponderating  proof 

on  the  whole  issue  in  a  probate  proceeding  rests  al\vay«;  on  the  pro- 
ponent. Is  the  finally  completed  rule  announced  in  the  Matter  of  Kind- 
berg  intended  to  abroj^^atc  alto^'ether  this  established  principle  of  pro- 
bate law  ?  That  is  now  the  first  question.  Were  it  not  for  the  deci- 
sions cited  in  the  opinion  of  the  Covart  of  Appeals  in  Matter  of  Will 
of  Kindberg,  I  should  venture  to  think  that  the  statement  of  that  court 
had  no  reference  to  original  probate  proceedings;  but  Tyler  v.  Gardi- 
ner, 35  N.  Y.  559,  Cudney  v.  Cudney,  68  N.  Y.  148,  Matter  of  Will  of 
Martin,  98  N.  Y.  193,  referred  to  in  Matter  of  Kindberg,  were  all  ap- 
peals from  surrogates'  decrees  in  proceedings  for  probate.  Evidently 
they  were  not  regarded  as  foreign  to  the  decision  in  the  Matter  of 
.  Kindberg.  It  may  be  assumed,  therefore,  that  the  pronouncement  of 
the  Court  of  Appeals  is  intended  to  be  controllings  in  original  proceed- 
ings for  probate  in  the  courts  of  the  surrogates  whenever  a  plea  of  un- 
due influence  is  interposed,  if  this  is  now  the  rule  of  this  jurisdiction, 
tve  must  follow  it  here  in  every  instance.  I  so  did  practically  in  a  late 
case.  Matter  of  Klinzner,  71  Misc.  Rep.  620,  638,  130  N.  Y.  Supp. 
1059. 

Before  the  decision  in  Matter  of  Will  of  Kindberg,  T  had,  however, 
been  somewhat  inclined  to  think  that  when  the  statement  was  made  in 
several  cases  of  importance  in  this  state,  that  the  burden  of  proof 
rests,  in  a  proceeding  for  probate,  on  him  who  asserts  undue  influence* 
it  was  meant  to  assert  only  that  after  factum  of  will  is  established  the 
contestant  asserting  undue  influence  then  has  the  onus  of  going  for- 
ward with  his  proofs  (Doheny  v.  Lacy.  168  N.  Y.  213.  220.  61  N.  E. 
255),  and  not  that  the  burden  of  proof,  in  its  primary  significance,  did 
not  always  rest  on  the  proponent  of  a  will  in  the  courts  of  the  surro- 
gates. Doubtless,  after  the  contestant  had  completed  his  proofs,  the 
proponent  resumed  and  gave  adminicular  proofs  in  support  of  Ac  pro- 
bate. Hoyt  V.  Jackson,  2  Dem.  Sur.  443,  446.  But,  then,  onus  pro- 
bandi  the  whole  case  was  again  on  proponent.  Matter  of  Flansburgh, 
82  Hun,  49,  50,  31  N.  Y.  Supp.  177;  Rowland  v.  Taylor,  53  N.  Y. 
627;  Taylor's  WiU  Case,  10  Abb.  Prac.  (N.  S.)  300.  'Hie  reason  why 
I  was  induced  to  think  that  the  burden  of  proof,  in  its  primary  sig- 
nificance, in  a  probate  cause  rested  always  on  the  proponent  I  shall 
proceed  to  state.  These  reasons  were  of  three  kinds:  (1)  Because 
statute  and  the  state  of  the  pleadings  naturally  placed  the  burden  of 
proof  on  proponent.  (2)  Because  the  traditional  practice  in  probate 
proceedings  so  placed  it  (3)  Because  both  reason  and  authority  had 
sanctioned  it 

The  state  of  the  pleadings  in  a  proceeding  for  probate  naturally 
placed  the  l)urden  of  proof,  in  its  primary  signification  (or,  in  other 
words,  the  necessity  of  sustaining  all  the  issued  on  the  will  by  a 
preponderance  of  evidence),  on  a  proponent.  In  order  to  entitle  a 
proponent  to  a  decree  of  probate,  he  must  establish  (1)  due  execu- 
tion of  a  testamentary  script,  pursuant  to  the  statute  of  wills ;  (2) 
testamentary  capacity;  (3)  freedom  from  restraint  Now,  a  plea 
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of  undue  influence  is  a  mere  neg^ation  of  an  allegation  of  freedom 
from  restraint.  Dayton  on  Surrof^^ate's  Practice,  177.  If  we  as- 
sume that  it  is  the  pleadings  which  always  fix  the  burden  of  proof 
in  the  first  instance,  then,  on  the  principle  originally  adopted  by 
our  courts  from  the  Roman  law,  "£i  incumbit  probatio  qui  dicit 
non  qui  negat,**  onus  proband!  rests  always  on  the  proponent  in  a 
proccedinj^  for  probate  (Doheny  v.  Lacy,  168  N.  Y.  213,  220,  61 
N.  K.  255),  except  in  the  exceptional  instance  of  special  pleas  in 
bar,  such  as  former  judgment,  when  proponent  is  temporarily  re- 
lieved of  the  burden. 

[4,  5]  That  the  proponent  in  a  proceeding  for  probate  must  aver, 
in  the  first  instance,  testator's  capacity  and  "freedom  from  re- 
straint" has  been  long  established  in  this  court.  Section  2623,  Code 
Civil  Procedure,  formerly  2  R.  S.  §  14;  1  R.  L.  365,  §  6;  Dayton, 
Surrogate's  Practice,  177;  Kingsley  v.  Blanchard,  66  Barb.  317, 
322;  Harper  V.  Harper,  1  Thomp.  &  C.  351, 355;  Ramsdell  v.  Viele, 
6  Dem.  Sur.  244,  247,  affirmed  117  N.  Y.  636,  22  N.  E.  1130;  Mat- 
ter of  Schreiber.  112  App.  Div.  495,  98  N.  Y.  Supp.  483,  affirmed 
185  N.  Y.  610,  78  N.  E.  1 1 1 1 ;  Matter  of  Goodwin,  95  App.  Div.  183. 
88  N.  Y.  Supp.  734.  A  plea  of  undue  influence  is  the  mere  negation 
of  freedom  from  restraint  already  alleged  by  proponent.  A  person 
unduly  influenced  is  not  free  from  restraint.  Placing  the  buriden  of 
proof  (in  the  sense  of  an  obligation  to  establish  undue  influence) 
on  a  contestant  tends  to  place  contrary  burdens  on  the  opposinjr 
parties  to  the  same  issue.  We  thus  have  the  burden  of  proving 
freedom  of  restraint  placed  on  proponent  and  the  burden  of  prov- 
ing the  negative  on  contestant  In  this  state  of  the  law  it  would 
be  but  a  step  to  presume  freedom  from  restraint,  and  thus  have 
the  entire  burden  of  proof  in  contested  probates  placed  on  con- 
testant. But  this  is  not  yet  the  rule»  and  it  cannot  be  under  the 
present  statute  of  wills. 

That  the  common  or  traditional  law  regulating  the  proceedings 
in  the  courts  of  the  surrogates,  in  the  absence  of  statutes,  placed 
the  burden  of  proof  or  weight  of  evidence  on  all  the  issues  in  a 
proceeding  for  probate  on  the  proponent,  there  can  be  no  doubt. 
If  any  change  has  been  made  in  this  state  in  the  common  law,  it 
is  by  reason  of  later  adjudications  of  authority  in  this  state.  The 
burden  of  proving  undue  influence  in  probate  was  carefully  consid- 
ered in  a  leading  case  in  England  by  the  Privy  Council  on  appeal 
(Barry  v.  Butlin,  1  Curt.  637;  s.  c,  2  Moo.  P.  C.  480);  and  it  was 
held  that  onus  probandi  in  every  case  lies  upon  the  party  who  pro- 
pounds a  will,  and  he  must  satisfy  the  conscience  of  the  court  that 
the  instrument  so  propounded  is  the  last  will  of  a  free  and  capable 
testator.  Fulton  v.  Andrews,  7  Ho.  L.  Cas.  448,  461.  This  state- 
ment was  expressly  approved  in  this  state  in  Crispell  v.  Dubois,  4 
Barb.  393,  397,  and  again  by  that  very  distinguished  surrogate,  Mr. 
Rollins,  in  Hoyt  v.  Jackson,  2  Dem.  Sur.  443,  446,  and  his  judg- 
ment was  afterwards  affirmed  by  the  Court  of  Appeals.  112  N.  Y. 
493,  20  N.  E.  402.  This  point  has,  in  substance,  I  tliink,  been  often 
since  adjudicated,  both  here  and  elsewhere.   Thayer's  Cas.  Ev.  82, 
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100.  106;  Matter  of  KcIIiim,  52  N.  Y.  517;  Howland  v.  Tavlor,  53 
\.  Y.  627;  Kolhvagen  v.  Rolhvasen,  63  N.  Y.  504.  517;  Matter  of 
Green.  67  Hun,  527,  535.  22  N.  Y.  Supp.  1112;  Loder  v.  Wlielplcv, 
111  N.  Y.  239,  250.  18  N.  E.  874;  Dobie  v.  Armstrong,  160  N.  Y. 
584,  590,  55  N.  E.  3(K ;  Roche  v.  Nason,  105  App.  Div.  256,  266.  93 
N.  Y.  Supp.  565.  affirmed  185  N.  Y.  128,  77  N.  E.  1007.  Upon  the 
inte|L,'rity  of  this  line  of  authority  I  have,  with  some  qualifications, 
ventured  to  rely,  although  not,  I  hope,  to  the  prejudice  of  the  de- 
cisions which  did  not  turn  on  it.  Matter  of  Mooney,  73  Misc.  Rep. 
315,  323,  324,  132  N.  Y.  Supp.  705;  Matter  of  Van  den  Heuvel, 
76  Misc.  Rep.  137,  146,  147,  136  N.  Y.  Supi).  1109.  . 

That  judicial  reasoning  and  authority  had  sanctioned  the  propo- 
sition that  the  burden  of  proof  in  a  probate  cause  rested  always  on 
proponents,  I  liad  formerly  believed.  When  it  was  asserted  by 
judges  of  great  distinction  that  the  burden  of  proving  undue  intlu- 
cnce  rested  on  contestants,  I  had  supposed  that  the  term  "burden 
of  proof"  was  used  in  its  secondary  sense  of  proceeding  with  the 
evidence  in  a  cause.  In  this  sense,  if  nu  evidence  is  given  by  con- 
testant, the  proponent  rests  on  his  prima  facie  case,  and  the  con- 
testant fails.  If  evidence  was  given  by  contestant,  the  burden  of 
evidence  was  then  resumed  by  the  proponents  in  both  senses  of  the 
term  "onus  probandi."  If  we  examine  the  parallel  lines  of  appar- 
ently discordant  authorities  on  this  point,  we  will  find  that  this  is 
what  might  well  have  been  meant  by  the  statement  in  question. 
One  of  the  earliest  statements  to  the  elTect  that  the  burden  of  prov- 
ing undue  iiiduencc  rests  on  the  party  alleging  it  is  in  the  year  1856. 
In  Boyse  v.  Rossborough  (6  Ho.  L.  Cas.  1,  49)  the  Lord  Chancellor 
said: 

"Where  once  it  has  been  proved  that  a  will  has  been  executed  with  doe 
solemnities  by  a  i)er8ou  of  conii)etent  understanding,  and  apparently  a  free 
agent,  the  burden  of  proving  that  it  was  executed  under  undue  influence  is 
on  the  party  who  alleges  it" 

This  adjudication  is  often  cited  in  our  own  courts.  Matter  of 
Green,  67  Hun.  527,  533,  22  N.  Y.  Supp.  1112.  This  decision  was 
subsequetitly  recognized  in  thi<  state,  and  it  is  the  starting  point 
of  the  entire  doctrine  in  probate  law  on  the  burden  of  proving  un- 
due influence.  It  is  apparent  that  in  Boyse  v.  Rossborough  the 
term  "burden  of  proof"  is  used  in  the  sense  of  a  going  forward  with 
the  proofs,  because,  if  the  proofs  are  in  equilibrium,  the  proponent 
of  a  will  does  not,  in  England,  necessarily  succeed,  even  if  the  con- 
testant fails.  In  such  a  case  where  the  contestant's  proofs  are  in 
equilibrium,  it  is  the  duty  of  the  probate  judge  to  hold  that  his  con- 
science is  not  satisfied  with  the  proponent's  proofs  that  the  will 
was  the  free  and  unrestrained  act  of  a  capable  testator.  Tyrrell  v. 
Painton,  [1894]  Probate,  151,  156;  Mortimer  on  Probate  Law,  87. 
And  such,  I  think,  was  the  rule  here.  Howland  v.  Taylor,  53  N. 
y.  627;  Rollwagen  v.  Rolhvagen,  6?>  N.  Y.  504,  517;  section  2627, 
Code  Civ,  Proc.  This  line  of  authority  demonstrated  conclusively, 
to  my  mind,  that  the  burden  of  proof  in  a  probate  cause  was  al- 
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ways  logically  on  the  proponent,  as  stated  by  the  adjudications  and 
statutes  already  cited  to  that  point. 
Let  us  eieainine  the  authorities  on  this  point  a  little  further.  The 

statement  of  the  Lord  Chancellor,  in  Boise  v.  Rossborough,  was  re- 
iterated in  Tyler  v.  Gardiner,  35  N.  Y.  559.  594,  and  most  obviously 
only  in  the  secondary  sense  of  the  term  indicated;  for  the  majority 
opinion  proceeds: 

"When  such  evidence  [of  undue  influence]  is  furnished,  the  burden  of  n- 
iieiiiug  the  assumption  to  which  tt  leads. Is  cast  apon  the  party  to  whom  the 
fraud  is  Imputed." 

Can  ansrthingr  make  it  plainer  that  the  court,  in  Tyler  v.  Gar- 
diner, intended  by  this  laneuage  to  hold  only  that  the  onus  proban- 
di  on  the  whole  issue  of  freeflom  from  restraint  and  duress  rests 
again  where  it  always  had  rested  in  a  probate  proceeding  in  a  court 
of  probate,  to  wit,  on  the  proponent?  Yet  this  is  the  leading  case 
on  this  point.  Many  of  the  later  statements  to  the  effect  that  on 
an  issue  of  undue  influence  the  burden  of  proof  rests  on  those  who 
assert  it,  though  constantly  made  in  the  adjudications  (Matter 
of  Green.  67  Hun.  527,  531,  535,  22  N.  Y.  Supp.  1112;  flatter  of 
Will  of  Martin.  98  N.  Y.  193,  196;  Cudney  v.  Cudney.  6S  N.  Y.  148. 
generally  cited  to  the  same  point,  does  not  seem  to  refer  at  all  to 
the  proposition),  do  not  negative  the  general  rule  in  probate  courts 
already  noticed,  viz.,  that  the  burden  of  proof  on  the  whole  cause 
rests  on  the  proponent;  and  that  it  is  the  burden  of  lioing  forward 
with  the  plea  at  the  proper  moment  which  is  stated  to  rest  oA  the 
contestant  setting  up  a  plea  of  undue  influence. 

After  careful  consideration  1  am  obliged,  however,  to  conclude 
that  the  statement  in  the  decision  in  Matter  of  Will  of  Kindberg. 
to  the  effect  "that  undue  influence  is  an  affirmative  assault  on  the 
validity  of  a  will,  and  that  the  burden  of  proof  dors  not  shift.  h\it 
remains  on  the  party  asserting  it,"  is  deliberate  and  final ;  and  that 
it  is  applicable  to  an  original  proceeding  for  probate  in  this  court. 
Thus  it  is  that  in  this  state  we  have  now  on  this  point  a  domestic 
rule,  which,  while  not  always  in  precise  accord  with  that  prevail- 
ing in  some  other  jurisdictions,  is  the  one  we  must  henceforth  fol- 
low without  discussion  or  cavil.  The  part  of  the  decision  in  flatter 
of  Kindberg  which  is  of  the  greatest  importance  is  that  the  burden 
of  proof  does  not  shift,  but  remains  on  the  party  asserting  undue 
influence.  This  was  not  the  doctrine  of  Tyler  v.  Gardiner,  which 
is  entitled  to  be  regarded  as  the  initial  case  on  this  point  The 
present  rule  has  been  built  up  in  substantially  three  cases,  dating 
from  1866,  two  of  which  were  by  no  means  final  in  their  statements 
or  implications.  These  three  brief  statements  have  given  us  a  rule 
of  the  most  tremendous  and  far-reaching  significance,  and  the  door 
is  now  shut.  To  this  rule  I  must  defer  in  this  cause.  I  do  so  the 
more  willingly  because  of  the  great  excellence  and  deserved  re- 
nown of  the  high  court  which  has  established  the  rule,  no  doubt 
with  wisdom  and  (1(  liberation.  To  the  Court  of  Appeals  the  welr 
fare,  peace,  and  dignity  of  this  state  owe  a  great  debt. 
i3UN.y.s.— U4 
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The  scope  and  application  of  the  rule  in  question,  as  now  settled, 
will  for  a  moment  be  considered.  It  is  said,  in  Matter  of  Will  of 
Martin,  98  N.  Y.  193,  196,  which  in  turn  relied  on  the  expression 
in  Tyler  v.-  Gardiner: 

"The  case,  then,  la  one  where  the  testatrix  had  testamentary  capacity,  a 
present  knowledge  of  the  contents  of  the  will,  and  where,  at  Its  execution, 
she  was  surrounded  by  all  the  gnards  which  the  statute  has  prescribed  t» 
prevent  fraud  and  imposition.  A  will  executed  under  these  circumstances 
can  be  avoided  only  by  influence  amounting  to  force  or  coercion,  and  proof 
that  it  was  obtained  by  tbia  ebordoo.  The  burden  of  proying  it  Is  en  tba  party 
who  makes  tbe  ^n^lication." 

The  importance  of  this  statement  was  apparent  to  the  judges^ 

and  the  precise  language  is  quoted  with  great  precision  in  Matter 
of  Nelson,  97  App.  Div.  213,  217,  89  N.  Y.  Supp.  865.  The  decision 
in  Matter  of  Will  of  Martin  went  a  step  farther  than  Tyler  v.  Gar- 
diner. But  it  still  left  open  the  question  whether  the  burden  shift- 
ed to  proponent.  If  we  now  add  to  the  doctrine  stated  in  the  Will 
of  Martin  the  statement  in  Matter  of  Kindber^f,  that  this  "burden 
of  proof  does  not  shift/'  we  have  not  only  a  plam  working  rule,  but^ 
to  some  extent,  a  precise  evaluation  of  the  proofs  in  cases  of  con- 
tested wills.  According  to  this  rule  it  would  seem  at  first  that  if 
contestant's  proof  fail  the  decree  must  in  every  instance  be  for  the 
will.  But  must  it  be  for  the  will  in  every  such  case?  This  is  the 
most  important  question  of  all.  I  have  not  seen  the  precise  ques- 
tion directly  answered  in  this  state. 

[6]  Suppose  a  case  in  this  state  where  the  contestant's  proofs  do- 
not  preponderate  on  the  plea  of  undue  influence  and  yet  make  a 
very  strong  case  of  suspicion,  must  the  will  in  such  a  case  be  ad- 
mitted to  probate  by  the  surrogate?  If  not,  we  have  a  proper  lim- 
itation of  the  ^le  %s  lately  announced,  and  one  in  accord  with  the 
rule  elsewhere.  There  is  reason  to  believe,  although  this  need  not 
be  now  held  in  this  cause,  that  the  judgment  is  then  to  be  left  ta 
the  conscience  of  the  surrogate,  as  it  is  in  other  probate  jurisdic- 
tions of  importance;  and  such,  in  my  opinion,  should  be  the  law 
under  the  statute.  Section  2622,  Code  Civ.  Proc.  Otherwise  the 
surrogate  in  probate  causes  is  the  mere  "judex"  of  the  formulary 
system  of  the  Roman  law.  He  simply  ascertains  if  the  formula  ha^ 
been  complied  with,  and  this  is  all.  This  conception  of  the  surro- 
gate's function  in  contentious  probate  matters  does  not  constitute 
him,  at  common  law,  a  judicial  officer  whose  conscience  is  required 
to  be  satisfied  before  he  signs  a  decree  of  probate.  Such  a  concep- 
tion of  the  surrogate's  function  or  duty  is,  I  think,  not  the  concep- 
tion of  the  court  in  Rolhvagen  v.  Rollwagen,  63  N.  Y.  at  pages  520, 
521,  where  most  obviously  there  was  no  preponderance  of  evidence 
on  the  plea  of  undue  influence,  yet  the  will  failed,  and  I  say  it  with 
deference,  most  iustly  failed.  If  the  surrogate  is  deprived  of  all 
discretion  in  such  a  case,  this  is  most  clearly  not  the  general  con- 
ception of  the  law,  nor  is  it  the  law  of  the  land,  tiirough  which  we 
derive  our  whole  probate  system  and  probate  law.  In  Tyrrell  v. 
Painton,  [1894]  Probate  Division,  it  was  said  the  party  propound- 
ing a  will  "must  satisfy  the  conscience  of  the  court  that  the  instru- 
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tnent  prcypounded  is  the  last  will  of  a  free  and  capable  testator." 
This  statement  has  been  reiterated  here,  and  the  principle  is  now 

expressed  to  some  extent  in  this  state  in  the  form  of  a  statute.  Sec- 
tion 2622,  Code  Civ.  Proc.  But  I  will  say  no  more  on  this  point  at 
this  time.  The  judgments  of  the  surrogates  in  contentious  pro- 
bates are  made  of  little  importance  in  the  present  system,  where 
the  Appellate  Division  serves  as  the  real  ordinary,  and  is  vested 
with  co-ordinate  and  original  power  over  contentious  probates. 
Jessup,  Surr.  Prac.  196,  and  cases  cited.  Any  issues  in  such  pro- 
ceedings also  stand  or  may  be  sent  for  a  trial  by  jury  in  almost  any 
cause  whatever.   Sections         2653a,  Code  Civ.  Proc. 

[7]  There  is  no  presumption  of  fraud  or  undue  influence  in  a 
probate  cause  from  mere  relations  of  confidence.  Nor  does  the 
burden  now  shift  on  a  plea  of  undue  influence.  The  contestant  has 
failed  to  support  his  plea  of  undue  influence,  and  I  must  pronounce 
for  the  will. 

Let  the  decree  for  probate  be  presented  for  my  signature. 


(78  MlBG.  Bep.  588^ 

In  re  ELLIS'  ESTATEL 
(Surrogate's  Court,  Oneida  County.    December,  1912.) 

BXKCUTOBS  AND  ADMINISTBATOBS  (|  811*)— AOMINXSIBATZOlf  OW  ESTAZl — ^Du- 

TRiBunoN  OF  Proceeds. 

Where  an  executor  roctlvcd  one-half  the  proceeds  of  milk  of  two  sep- 
arate dairy  farms,  under  two  separate  contra cts  made  with  the  testator, 
which  did  not  terminate  until  after  his  death,  such  proceeds  represent 
the  oarnlngs  of  the  testator's  i)ersonal  estate;  and  where  the  executor 
pays  tliem  to  the  devisee  of  each  farm,  his  accounts  will  be  surcliarged 
tberewltb,  snch  proceeds  to  be  distributed  as  directed  by  the  wilL 

[Ed.  Note —For  other  cases,  see  Bxecators  and  Administrators,  Cent 
Dig:  U  1261,  1262;  Dec.  Dig.  |  311.*) 

Judicial  settlement  of  the  accounts  of  the  executor  of  John  D.  Ellis, 
deceased.  Decree  entered. 

Josiah  Perry,  of  Utica,  for  Uzaie  May  Ellis  and  Ella  Ellis  Pryce. 

J.  W.  Ray  hill,  of  Utica,  for  accounting  party  and  executor,  Joseph 
R.  Ellis,  individually  and  as  executor. 

J.  W.  Rayhill,  of  Utica  (C.  D.  Thomas,  of  Herkimer,  of  counsel), 
lor  Ulysis  Ellis,  one  of  legatees. 

SEXTON,  vS.  On  February  5.  1911,  John  D.  Ellis  died,  owning, 
with  other  property,  the  "Cruickshank  farm"  and  the  "Schuyler  farm," 
so  called,  which  he  disposed  of  by  will — the  first  to  Ulysis  Ellis,  and 
the  second  to  his  brother,  Joseph  R.  Ellis,  concluding  his  will  witli  this 
clause: 

**A11  the  rest,  nsldiie  and  remainder  of  my  estate  of  every  kind,  name  and 

nature,  renl  and  persoiml,  I  give,  dtnise  and  Ixnineath  as  follows:  One-half 
thereof  to  my  said  brother,  Joseph  R.  Kills,  and  the  remainder  to  be  divided 
equally  between  my  said  nieces,  or  the  survtTOr  tlwreo^  Lizzie  May  Ellis  and 
Ella  Ellifl,  to  have  and  to  bold  unto  their  own  proper  nae  and  benefit  forever." 
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He  appointed  said  Joseph  R.  Ellis,  executor.  Letters  testamentaiy 

were  issued  on  the  3d  day  of  April,  1911. 

Tlic  testator,  prior  to  his  death,  entered  into  a  written  contract  with 
one  Israel  Gilbert  for  a  period  of  one  year  from  December  1,  1910, 
to  December  1,  1911,  which  provided  that  Gilbert  was  to  do  all  work 
and  to  have  the  use  of  a  dairy  of  25  cows  bdonginc^  to  the  testator. 
i\ach  of  the  parties  to  the  contract  wa-^  to  pay  one-half  of  the  taxes, 
furnish  one-half  the  seed  and  one-half  of  all  the  feed  for  the  stock, 
and  the  testator  was  to  furnish  any  additional  hay  or  fodder  not  raised 
on  the  farm,  necessary  to  carry  all  live  stock  to  grass,  and  the  milk 
from  the  dairy  was  to  be  taken  to  the  Donafield  Cheese  Factory  and 
proceeds  divided  between  the  parties  to  said  contract 

Said  testator  in  his  lifetime  also  entered  into  a  renewal  agreement 
in  writing  with  one  Joseph  Smith,  for  a  period  of  one  year,  to  begin 
December  1,  1910,  and  end  December  1,  1911,  by  the  terms  of  which 
said  Smith  agreed  to  cultivate  and  work  the  "Schuyler  farm,"  each 
party  to  pay  one-half  the  taxes,  and  one-half  of  the  necessary  seed, 
and,  in  case  of  insufficient  hay,  each  to  furnish  onc-lialf  of  tlie  neces- 
sar>'  amount,  and  the  proceeds  of  the  farm,  or  the  money  realized,  was 
to  be  divided  equally  between  them.  The  cows  on  the  farm  were  owned 
by  the  testator,  and  said  Smith  was  to  have  the  use  of  them,  and  the 
milk  produced  was  to  be  taken  to  the  Michigan  Condensed  Milk  Com- 
pany, during  the  term  of  said  agreement. 

After  the  death  of  said  testator,  Februan,-  5.  1911.  said  Gilbert  and 
.said  Smith  continued  in  possession  of  said  farms  until  the  termination 
of  said  respective  agreements,  and  fully  conrplied  with  the  terms  there- 
of. No  specific  mention  is  made  of  said  farm  contracts  in  the  will. 
The  executor  received  $371.62,  one-half  of  the  proceeds  of  milk  of 
the  "Cruickshank  farm,"  and  paid  it  to  Ulysis  Ellis,  devisee  of  said 
farm;  and  he  also  received  tlie  sum  of  $674.24,  one-half  of  the  pro- 
ceeds of  the  milk  of  the  "Schuyler  farm,"  and  paid  the  same  to  Jo- 
seph R.  Ellis,  devisee  of  said  farm.  This  disposition  of  the  proceeds 
of  the  milk  of  the  two  farms  was  objected  to  on  the  accounting  by 
Lizzie  May  Ellis  and  Ella  Ellis,  residuary  legatees ;  each  claiming  one- 
fourth  thereof  under  the  residuary  clause  of  the  will. 

The  legal  status  of  the  parties  to  these  farm  contracts  is  defined  in 
Taylor  v.  Bradley,  39  N.  Y.  129,  100  Am.  Dec.  415,  where  the  court, 
upon  reviewing  the  various  authorities  construing  agreements  of  the 
character  under  consideration,  says: 

"Tho  hn  la  lire  of  the  authorities  above  cited  seeiDB  to  be  that,  notwlthstandlDK 
tho  tochnical  terms  euiployed,  such  an  agreement  does  not  anioiuit  to  a  teehni- 
cul  loune;  that  the  relation  of  landlord  and  tenant  !s  not  contemplated,  and 
the  i>ortlon  of  tho  crops  reserved  to  the  owner  Is  imf  rent,  but  ct>inpensation 
for  the  use  of  the  land,  while  the  other  portion  is  eompensation  to  the  occtt> 
pier,  for  tifs  work,  labor,  and  services,  etc. ;  and  that  the  legal  poastwion  of 
the  laud  is  in  tho  owner,  and  tho  two  are  tenants  in  common  Of  the  crop.** 
Beynolds  t.  Eeynolds,  4S  Hun,  142,  and  cases  eited. 

The  money  in  controversy  represents  simply  the  earnings  or  avails 

of  the  personal  estate  of  the  testator,  and  must  be  disposed  of  in  the 
same  manner  as  any  other  incrca'^e  of  personalty  coming  into  the  hands 
of  the  executor.   Matter  of  Strickland,  10  Misc.  Rep.  486,  32  N.  Y. 


Digitized  by  CjOOgle 


County  Ct) 


PEOPLE  V  GAKDNER 


1013 


Supp.  171.  It  h  conceded  that  the  executor  received  $1,045.86  as  the 
proceeds  of  the  milk  under  the  two  contracts  in  question :  hence  his 
account  must  be  surcharged  with  said  sum,  and  he  must  distribute  the 

same  as  directed  by  the  wilL 
Decreed  accordingly. 


(78  litsc  Bep.  514.) 

PEOPLB  V  GABDNEB. 

(Essex  County  Court   Decembtf,  1912.) 

CRniixAL  Law  (i  9r,8*)— Motion  in  Abusi^Dbrndart  uhdbs  Soerbn 

Years  of  Aok — I.ndictment. 
Where  defendant,  nnder  16  years  of  age,  indicted  for  burplary  In  fbe 

third  degree  and  grand  larceny,  pleaded  guilty  to  the  bur^rlary  charjie. 
and  on  suspension  of  sentence  was  placed  in  charge  of  the  probation  otti- 
cer  fbr  3  years,  a  motion  In  arrest  under  Code  Gr.  Proc.  §  4G7.  made  the 
following  day,  on  the  ground  that  the  priind  Jury  had,  under  Laws  1005, 
cc.  655,  uo  Jurisdiction  to  find  an  indictment  because  of  defendant's 
age.  must  be  granted ;  no  claim  being  made  that  a  certificate  of  a  judge, 
uiuler  said  Code.  §  57.  th.nt  it  Is  proper  tiiat  the  tibiriB  Sboilld  be  pros- 
ecuted by  indictment,  had  been  filed. 

[Kd.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  Si  2423-2432, 
248&>2444;  Dec  Dtg.  |  968.*] 

Fred  Gardner  was  convicted  of  burglary,  and  moves  in  arrest  of 

judgment.    Motion  granted. 

Patrick  J.  Finn,  Dist.  Atty.,  of  Ticonderoga,  for  the  People. 
Maurice  B.  Dean,  of  New  York  City,  for  defendant. 

PYRKE,  J.  The  defendant  was  indicted  by  the  gfrand  jury  of  this  . 
county  for  the  crime  of  burglary  in  the  third  degree  and  of  grand 
larceny  in  the  second  degree.  To  this  charge  he  pleaded  not  guilty. 
Subscciuently,  and  on  the  tirst  davvoi  the  November,  1912,  term  of  the 
County  Court,  he  was  allowed  to  withdraw  his  plea  of  not  guilty,  and 
to  enter  in  its  stead  a  plea  of  guilty  to  the  charge  of  burglary  in  the 
third  degree.  Thereupon  sentence  was  suspended,  and  he  was  placed 
on  probation  in  the  charge  of  the  probation  officer  of  the  county  for 
the  period  of  three  years.  On  the  following  day  Mr.  Dean,  who  bad 
previously  been  retained  in  his  behalf,  but  who  wns  not  present  in 
court  on  the  preceding  day,  appeared  and  made  a  motion  in  arrest 
of  judgment  pursuant  to  section  467  of  the  Code  of  Criminal  Proce* 
dure. 

The  motion  was  seasonably  made,  judgment  not  having  been  ren- 
dered. Upon  this  motion  but  two  questions  can  be  considered,  name- 
ly:  Did  the  court  have  jurisdiction  over  the  subject  of  the  indictment? 
and  do  the  facts  stated  constitute  a  crime?  My  conclusion  on  the 
first  question  makes  it  unnecessary  to  consider  the  second  one. 

The  motion  must  be  granted,  for  the  reason  that  the  grand  jury 
did  not  have  jurisdiction  to  find  the  indictment,  because  the  defendant 
was  imder  the  age  of  16  years,  being,  now,  according  to  his  appear- 

•Fte  oUiOT  eHM  Mt  ssias  toiite  a  f  inniMB  ta  X>«e.  a  Abl  Digs.  1907  to  dat%  a  Rsp'r  tBd«s^ 
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ance  and  by  hu  own  statement,  of  the  age  of  about  13  years.  Section 
2186  of  the  Penal  Law  (Consol.  Laws,  c.  40)  provides  that: 

"A  child  of  more  thaa  seven  and  less  than  Rixteea  years  of  age  who  shall 
commit  any  act  or  omission,  which,  if  committed  by  an  adult,  would  be  a 
crime  not  punishable  by  death  or  life  imprisonment,  shall  not  be  deemed  guilty 
of  any  crime,  but  of  JiiTeiille  deUnqnency  onlj.  •  •  •  *• 

Section  56  of  the  Code  of  Criminal  Procedure  in  the  enumeration 
of  offenses,  of  which  in  the  first  instance  Courts  of  Special  Sessions 
have  exclusive  jurisdiction  to  hear  and  determine,  includes  "offenses 
of  children,  under  section  twenty-one  hundred  and  eighty-six  of  tise 
Penal  Law."  Subdivision  27.  There  is  no  claim  here  that  any  cer- 
tificate pursuant  to  section  57  of  the  Code  of  Criminal  Procedure  has 
been  filed.  This  offense,  therefore,  should  have  been  heard  and  de- 
termined b^r  a  Court  of  Special  Sessions,  and  the  defendant  should  not 
have  been  indicted  by  the  grand  jury,  and  his  plea  of  guilty  should 
not  have  been  accepted  by  this  court.  People  v.  Knatt,  156  N.  Y.  302, 
50  N.  E.  835;  People  v.  Vert,  134  App.  Div.  790,  119  N.  Y.  Supp. 
859. 

The  history  of  the  legislation  differentiating  in  the  grade  and  pun- 
ishment of  offenses  committed  by  persons  under  16  years  of  age  and 
those  committal  by  persons  over  that  age  leaves  no  doubt  of  the  leg- 
islative intent  that  children  of  tender  years  should  not  be  prosecut^ 
by  indictment,  except  for  offenses  of  the  gravest  character.  The  first 
legislative  enactment  that  has  come  to  my  attention  modifying  the  seri- 
ousness of  an  offense  by  reason  of  the  age  of  the  offender  is  chapter 
726  of  the  Laws  of  1894,  amending  section  699  of  the  Penal  Code, 
which  is  the  predecessor  section  of  section  2186  of  the  Penal  Iaw. 
.  By  that  amendment  it  is  provided: 

**'Whm&9V  a  4diild  under  tiie  age  of  fourteen  years  is  charged  with  tbe  per> 

petration  of  a  crime,  other  than  n  capital  crime,  which,  if  committed  by  an 
adult,  would  be  a  felony,  the  child  shall,  in  the  discretion  of  the  court,  be 
tried  as  tor  a  misdemeanor,  and  tbe  court,  maslBtnite  or  tribonal  before  whom 
such  trial  is  hold,  shall  impose  the  penalty  as  prescribed  by  law  in  the  case 

of  misdemeanors." 

Under  this  amendment  a  child  under  14  years  of  age,  indicted  for 
a  felony  other  than  a  capital  crime,  could  in  the  discretion  of  the 
court  be  tried  as  for  a  misdemeanor,  in  which  event,  upon  conviction, 
the  penalty  prescribed  for  misdemeanors  would  apply.  This  section 
was  further  amended  by  chapter  103  of  the  Laws  of  1902,  raising  the 
age  limit  to  16  years.  Under  both  these  itmendments  it  was  undoubt- 
edly the  legislative  intent  that  crimes  committed  by  diOdren  should  be 
prosecuted  by  indictment,  the  same  as  those  committed  by  adults. 

In  1905,  by  chapter  655,  the  section  was  again  amended,  reducing 
the  grade  of  this  character  of  offenses  when  committed  by  children 
under  16  years  of  age  to  a  misdemeanor,  automatically  and  not  by 
discretion.  That  amendment  provides: 

*The  commiflslon  by  a  child  noder  the  age  of  sixteen  years,  of  a  crime,  not 

c.'ipital  or  piiiiisliabU»  by  life  Imprisonment,  which  If  committed  by  au  adult 
would  be  a  felouj,  renders  such  child  guilty  of  a  misdemeanor  only.  •  •  •  ** 
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By  chapter  656  of  the  Laws  of  1905,  becoming  a  law  at  the  same 
tkne  and  evidently  a  companion  piecb  of  legislation,  section  56  of  the 
Code  of  Criminal  Procedure,  defining  the  offenses  to  be  heard  and  de- 
termined exclusively  by  Courts  of  Special  Sessions,  was  amended  by 
adding  to  its  twenty-seventh  subdivision  the  words,  "or  offenses  of 
children  under  section  699  of  the  Penal  Code."  It  was  plainly  the  in- 
tent of  the  Legislature,  in  reducing  the  grade  of  these  juvenile  of- 
fenses to  that  of  misdemeanor,  to  make  them  cognizable  exclusively 
by  Courts  of  Special  Sessions. 

In  1909,  by  chapter  478,  the  Legislature  again  changed  the  phrasing 
of  section  699  by  making  it  read  exactly  as  the  present  section  2186 
of  the  Penal  Law  now  reads.  The  sole  purpose,  apparently,  of  this 
amendment,  was  still  further  to  modify  the  character  of  the  offense 
hy  ceasing  to  classify  it  as  a  crime  and  denominating  it  a  "juvenile 
delinquency."  A  survey  of  this  Icgblation  shows  a  progressive  ten- 
dency on  the  part  of  the  Legislature  to  deal  gently  with  the  miscon- 
duct of  children  of  tender  age ;  and  there  can  be  no  doubt  that  since 
the  legislation  of  1905  it  has  been  the  legislative  intent  that  no  child 
should  be  the  object  of  indictment,  except  when  charged  with  an  of- 
fense punishable  hy  death  or  life  imprisonment 

The  motion  in  arrest  of  judgment  should  therefore  be  granted 
And  it  appearing  that  the  defendant  cannot  be  convicted  of  any  crime 
in  this  court,  and  that  no  new  indictment  can  be  framed  against  him, 
the  money  deposited  instead  of  bail  should  be  refunded. 

Ordered  accordingly.  * 


<78  Miae.  Bep.  088.)   

OUKOB  BOrmfAN. 

(Oltgr  Oovrt  of  New  York,  Special  Tenn.  Deeanbsr,  tSW 

« 

COVBTS  (§  188*)— OiXT  Courts — Jurisdiction — Aooouhtino. 

Where  an  acrreement,  whether  interpreted  as  one  of  partnersshlp  nr  fnr 
the  division  of  profits  of  the  business  In  which  the  parties  have  enibariied, 
renders  an  accounting  necessary  to  determine  their  rights,  the  City  Oourt 
of  the  City  of  New  York  has  no  jurisdiction  of  the  catise  of  action. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  Si  437-468;  Dec 
Dig.  I  188.*1 

Action  by  Victor  P.  Cukor  against  Henry  A.  Rothiuan.  On  mo- 
tion for  judgment  on  the  pleadings.  Granted. 

Henry  Kuntz,  of  New  York  City,  for  plaintiff. 
Abraham  Landan,  of  New  York  City,  for  defendant 

GREEN,  J.  Pursuant  to  the  stipulation  made  by  counsel  in  open 
court,  I  shall  consider  this  motion  as  one  for  judgment  on  the  plead- 
ings, instead  of  a  motion  to  compel  a  reply  to  the  first  defense  in  the 
answer.  The  agreement  set  forth  in  extenso  in  the  answer  is  conced- 
edly  the  agreement  upon  which  plaintiff  predicates  his  cause  of  ac- 
tion, and,  whether  that  agreement  be  interpreted  to  be  a  partnership 
agreement  between  the  parties  to  this  action  or  an  agreement  for  a 

•For  otb«r  «um  m*  aaoM  topto  *  |  xuKsn  In  Dm.  A  Am.  Din.  IMV  to       4  Rt/^t  XndaxM 


i^iyui^ud  by  Google 


1016. 


13d  NEW  YOitK  SUPPLEMENT 


(City  Ct, 


division  of  the  profits  of  the  business  in  which  they  embarked,  the 
fact,  nevertheless,  remains  that  an  accounting  is  absolutely  necessary 

to  (k'tcrmine  tlicir  respective  rights  therein.  In  view  of  such  ques- 
tion necessarily  arisin^j.  this  court  has  no  jurisdiction  of  the  cau«c 
of  action,  and  I  therefore  grant  the  motion  of  uelcndant  for  judg- 
ment on  the  pleadings,  not  upon  the  merits,  but  for  want  of  jurisdic- 
tion  in  the  court  to  try  the  issues  herein  involved. 
Motion  granted. 


(78  Misc.  Kep.  400.) 

WALTZ  V.  WOBKMKN'S  SICK  AND  DEATH  BENEFIT  FUND  OF  TUE 

UNITED  STATES  OF  AMEBIOA. 

(City  Court  of  New  York,  Trial  TemL  December,  1912.) 

1.  Insurance  (§  723*) — Mutual  Besiott  AasociATioff— MiSBEFBESiifTATioifS 

— AOE. 

Where,  lu  au  action  on  a  mutual  benefit  certiticate,  the  only  issue  was 
au  alleged  luisrepresentatlon  as  to  the  Insured's  age,  defendant  clftlmlng 
that  be  was  over  45,  and  nonlnsurable  under  (lofeudant's  oonstitutioil 
and  by-laws,  instead  of  42.  as  specified  in  the  application,  such  misrepre> 
sentation  constituted  a  defense,  whether  It  wes  a  breach  of  warmnty  or 
mere  misrepresentation. 

[Ed.  Note.— For  other  cases,  see  Insuranee^  Cent  Dig.  ii  1850-1S65; 
Dec.  Dig.  §  723.*] 

2.  EyinENCE  (§  349*) — Age — Baptismal  Recobd. 

Where  plaintiff  sued  on  a  mutual  benefit  policy  Issued  to  W.,  who  was 
born  in  G.,  France,  a  duly  authenticated  transcript  of  the  birth  or  bap- 
*  tisnial  re<x)rd  of  W.,  showing  that  his  birth  was  duly  registered  in  the 
oflice  of  the  mayor  of  the  town  of  G..  in  February,  1843,  was  admissible 
to  show  insured's  age,  and  was  not  objectionable  for  failure  to  suffidentlj 
identify  the  person  named  iu  the  record  with  insured. 

[Ed.  Note.— For  other  cases,  see  ETidenee»  Cent  Dig.  H  MM  1S87; 
Dec.  Dig.  S  849.»] 

3.  Insurance  (fi  730*)-xJui>oifENT  <{  109*) — Fbaud— R«80f«W0W— TawDKa  or 

ASSI-:SSMENTS. 

Where  plaintlfTs  huband  died  after  having  been  a  member  of  defend- 
ant insurance  society  for  21  years,  and  defendant  repudiated  liability  for 
misrepresentation  concerning  insured's  age,  it  was  bound,  as  a  con<litiou 
of  Its  right  to  rescind.,  to  tender  or  offer  to  return  the  dues  and  assess- 
ments paid  by  insured,  with  interest,  and,  no  such  tender  having  be«n 
made,  the  court  was  authorized  by  Code  Civ.  Proc.  §  118.'),  to  set  aside 
a  verdict  directed  for  defendant  and  render  Judgment  for  i-laiiitiflf  for  the 
full  amount  of  the  certificate;  both  parties  having  moved  at  the  trial 
for  a  directed  verdict. 

[Ed.  Note. — For  other  cases,  see  Insnrance^  Gent  Dig.  |  1877;  Dec. 
Dig.  f  790;*  Judgment,  Gent  Dig.  U  867*^79;  Dec  Dig.  i  190.*] 

Action  by  Marie  Waltz  against  the  Workmen's  Sick  and  Death  Ben- 
efit Fund  of  the  United  States  of  America.   Judgment  lor  defendant. 

Jacob  I.  Wiener,  of  New  York  City,  for  plaintiff. 
Hillquit  &  Levene,  of  New  York  City,  for  defendant 

GREEN,  J.  This  action  was  brought  by  the  plaintiff  to  recover 
from  the  defendant,  a  fraternal  association,  a  death  benefit  arising 
under  and  by  virtue  of  a  certificate  of  membership  issued  by  the  de- 
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fendant  to  the  plaintill's  intestate,  her  husband.  The  defense  of  the 
defendant  is  based  on  alleged  fraud,  and  the  claim  is  made  that  the 
plaintiff  is  not  entitled  to  recover  by  reason  of  the  fact  tliat  plaintiff's 
intestate  in  his  application  for  membership  alleged  that  lie  was  42 
years  of  age,  whereas  in  truth  and  fact  at  the  time  when  lie  signed 
the  application  he  was  45  years,  7  months,  and  12  days  old,  and  that 
the  plaintiff's  intestate  was  above  the  age  at  which  under  the  consti- 
*  tution  and  by-laws  of  the  defendant  he  was  entitled  to  become  a  mem- 
ber of  the  defendant  society,  to  wit,  7  months  and  12  days  older  than 
allowed  for  the  admission  of  members.  While  the  evidence  discloses 
no  serious  disputation  of  the  defense  interposed,  the  plaintiff  never- 
tliele^s  contends  that  neither  in  the  answer,  nor  on  the  trial,  nor  at 
any  time,  did  the  defendant  offer  to  return  the  money  received  as  dues,* 
and  that  consequently  there  was  no  rescission  of  the  contract  in  law, 
and  th^t  plaintiff  is  entitled  to  judgment.  This  action  came  on  for 
trial  before  the  court  and  a  jury  at  Trial  Term,  and  after  the  case 
was  closed  counsel  for  both  sides  moved  for  a  direction  of  a  verdict. 
The  court  thereupon  directed  a  verdict  in  favor  of  tlie  defendant,  sub- 
ject to  the  opinion  of  the  court ;  and  the  question  of  plaintiff's  right 
to  judgment  is  now  before  the  court. 

[1]  The  plaintiff  is  the  widow  of  one  Alois  Waltz,  who  was  a  ^em- 
ber of  the  defendant  association  at  the  time  of  his  death.  The  de- 
fendant is  a  fraternal  insurance  association,  and  during  the  member- 
ship of  the  plaintiff's  intestate  had  a  cunbtituiion  and  by-laws  binding 
upon  it  and  upon  its  members.  The  plaintiff's  intestate  joined  the 
defendant  society  on  the  13th  day  of  September,  1888,  so  that  at  the 
time  of  his  death  he  had  been  a  member  of  the  society  for  22  years. 
The  provision  of  tlie  constitution  of  defendant  material  to  the  ques- 
tions herein  involved  is  as  follows: 

"Every  reputable  workiaguau  who  has  reached  the  age  of  18  years  and  has 
not  passed  the  age  of  46  years  Is  admMlble  to  membership  la  this  sodety.** 

The  constitution  further  provides  that  every  member  may  designate 
a  beneficiary  to  whom,  upon  the  death  of  the  member,  the  society  will 
pay  a  death  benefit.  At  the  time  that  the  aforesaid  Alois  Waltz  joined 
the  defendant  society,  he  stated  in  his  application  that  he  was  42  years 
.of  age,  and  upon  this  representation  he  was  admitted  to  membership, 
and  thereafter  appointed  thi^  plaintiff,  Marie  Waltz,  his  beneficiary 
to  receive  any  death  benefit  which  migJit  become  payable  according  to 
the  constitution  of  the  defendant.  It  is  true  that  no  statement  in  his 
application,  from  the  language  thereof,  may  be  interpreted  as  a  war- 
ranty. Upon  the  death  of  the  said  Alois  Waltz  the  plaintiff  presented 
proper  proofs  of  claim,  and  among  other  things  a  death  certificate,  and 
it  thereupon  appeared  tliat  the  said  Alois  Waltz  was  not  42  years  of 
age  at  the  time  of  his  admission  on  September  13,  1888,  but  was  more 
than  45  years  of  age  at  that  time. 

[2]  The  said  Alois  Waltz  was  bom  in  Guebvillier,  department 
of  Haut-Rhin,  France,  and  the  defendant  offered  in  evidence  a  duly 
authenticated  transcript  of  the  birth  or  baptismal  record  of  said 
Alois  Waltz,  showing  that  his  birth  was  duly  registered  in  the  of- 
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fice  of  the  mayor  of  the  said  town  of  Guebvillier  on  the  first  Wed- 
nesday of  February  in  the  jear  1843.  This  evidence  was  in  no 

way  controverted  by  the  plaintiff,  and  it  therefore  appears  that  the 
said  Alois  Waltz  was  born  prior  to  the  first  Wednesday  of  Feb- 
ruary, 1843,  and  that,  therefore,  on  the  13th  day  of  September,  1S88, 
he  was  more  than  45  years  of  age.  Counsel  for  the  plaintiff  raised 
Tio  objection  to  the  introduction  of  this  evidence,  save  upon  the 
-ground  of  its  competency,  and  also  as  to  the  identification  of  the 
person  therein  named  with  plaintiff's  intestate ;  but  this  objection 
is  clearly  untenable  under  the  authority  of  Hartshorn  v.  Met.  Life 
Ins.  Co.,  55  App.  Div.  471,  67  N.  Y.  Supp.  13,  which  disposes  effec- 
tually of  that  question.   Counsel  for  defendant  says  in  his  brief: 

"After  both  sides  rested  there  was  no  actual  issue  of  fact  before  the  coart 
-which  could  be  submitted  to  the  Jury.  The  documentary  evidence  offered  by 
the  defendant  conclusively  established  the  fact  that  Alois  Waltz  was  more 
than  45  years  of  age  at  the  time  of  joining  the  society.  This  evidence  the 
ftlalndtt  dM  not  contradict,  although  the  only  issue  raised  by  the  pleadings 
-was  the  age  of  the  decedent  at  the  timo  of  signing  the  application  for  mem- 
bership. There  was,  therefore,  no  evidence  offered  by  the  plaintiff  to  sustain 
a  verdict  in  her  favor,  and  then  was  notblng  tw  the  ooort  to  do  but  dinot  a 
vOTdict  for  tbe  defendant" 

With  this  statement  I  concur,  with  this  exception,  that  if  plaintiff's 

•contention  be  sound,  that,  there  being-  no  offer  to  return  the  premi- 
ums or  dues  paid  at  any  time,  and  no  offer  of  judgment  at  or  before 
the  trial,  there  was  no  rescission  of  the  contract  in  law,  then  plain- 
tiff is  entitled  to  recover,  upon  the  theory  that  defendant  cannot 
retain  the  dues  or  premiums  and  claim  rescission  of  the  contract. 
This  is  the  only  real  question  involved  in  this  case,  and,  were  the 
■question  of  rescission  absent,  there  must  be  judgment  for  the  de- 
fendant, for  I  am  of  the  opinion  that  upon  the  question  of  the  mis- 
statement of  age,  whether  considered  as  a  warranty  or  as  a  mere 
representation,  the  deceased  member  having  been  more  than  45 
years  of  age  at  the  time  that  he  joined  the  society,  the  plaintiff 
could  not  recover  any  death  benefit  from  the  defendant.  The  aU' 
thOrities  seem  to  be  conclusive  upon  that  point.  In  the  case  of 
Pirrung  v.  Supreme  Council  of  Catholic  Mut.  Ben.  Ass'n,  104  App. 
Div.  571,  at  page  573,  93  N.  Y.  Supp.  575,  at  page  576,  it  was  held 
that,  where  the  constitution  of  a  mutual  benefit  life  insurance  as- 
sociation provided  that  any  person  over  the  age  of  50  years  shall 
be  ineligible  for  membership,  the  officers  or  agents  of  the  associa- 
tion have  no  power  to  admit  to  membership  a  person  over  the  age 
of  50  years,  and  if  they  assume  to  do  so  their  action  will  create  no 
liability  against  the  association,  and  in  that  case,  where  a  member 
of  such  association  stated  in  his  application  for  membership  that 
his  age  was  49  years,  and  after  his  death  it  developed  that  he  was 
actually  over  50  years  of  age  at  the  time  that  he  made  the  applica- 
tion, tlie  association  was  held  not  liable  upon  the  certificate  of 
membership  issued  to  such  member,  independent  of  whether  the 
member's  statement  of  his  age  be  regarded  as  a  warranty  or  a  rep- 
resentation only.  Presiding  Justice  McLennan,'  of  the  Appellate 
Division,  Fourth  Department,  in  reviewing  the  facts  in  the  above 
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case,  after  referring  to  the  constitution  of  the  defendant  society, 
which  contained  a  provision  almost  identical  with  the  provision 
in  the  case  at  bar  as  to  the  limitation  of  age  for  proposed  members, 
stated  the  law  to  be  as  follows: 

"We  think  under  such  clrcumstnnces  It  mast  be  held  as  matter  of  law  that, 
if  John  Plrrung  was  In  fact  over  50  years  of  age  at  tlie  time  be  made  bis 
application,  and  was  Initiated  Into  defendant  aaaoelation,  he  was  ineligible, 
and  that  the  defendant,  not  belnjr  aware  of  the  fact,  did  not  l>ecome  liable  on 
account  of  tbe  certillcate  of  membership  issued  to  bim,  and  that  this  is  so 
entirely  Indepoident  of  whether  or  not  bis  statement  as  to  his  age  be  regarded 
as  a  warranty  or  as  a  representation  only,  ♦  •  ♦  and  that  the  officers  or 
agents  of  tbe  said  society  Imd  no  power  to  admit  such  to  membership,  and 
their  acts  in  that  rei^aid  would  be  nnll  and  void,  and  would  create  no  liability 
In  favor  of  the  persons  named  as  beneflciaries  of  such  alleged  member" — citing 
Meetian  v.  Supreme  Council,  05  App.  Div.  142,  88  N.  Y.  Supp.  821,  attirmed 
IM  K  T.  077.  88  N.  IB.  U2B. 

Counsel  for  the  plaintiff  has  cited  the  case  of  Egan  v.  Supreme 
Council,  Catholic  Benevolent  Legion,  32  App.  Div,  245,  52  N.  Y. 
Supp.  978,  affirmed  161  N.  Y.  650,  57  N.  B.  1109.  It  is  true  that  in 
that  case  the  court  held  that  a*  misrepresentation  of  several  years 
as  to  the  age  of  the  member  at  the  time  of  his  admission  into  the 
society  was  not  fatal,  and  did  not  constitute  an  absolute  defense  to 
a  claim  thereafter  made  for  the  death  benefit  or  insurance  money ; 
but  in  that  case,  while  the  record  does  not  show  it,  it  is  claimed  by 
counsel  for  defendant  that  the  member  at  the  time  of  his  admission 
was  not  beyond  the  age  limit  fixed  in  the  constitution,  and  the  con- 
stitution provided  for  a  graded  premium  to  be  paid  according  to 
age.   As  stated  by  counsel  for  defendant: 

"Tbe  distinction  between  tbe  Kgan  Case^  on  tbe  one  hand,  and  tbe  Pirrung 
Caw  and  the  case  at  t>ar,  on  Oie  otiier,  ts  tiiat  fa'  the  Ptrmng  Case  and  the 

case  at  bar  the  member  at  the  time  of  his  admission  wns  beyond  thp  ngc  limit ; 
and  Irrespective  of  all  questions  of  good  faitb.  and  Irrespective  of  ibe  differ- 
ence between  tbe  actual  age  of  the  manber  and  tbe  age  as  repiesented  by  him, 
tho  Plrrung  Case  holds  that  where  a  member  at  tbe  time  of  bis  admission  Is 
older  than  tbe  limit  fixed  by  tbe  constitution  he  virtually  never  becomes  a 
member,  and  bla  beoellelarleB  have  no  dalm  whatefer  agabwt  the  society.** 

In  the  Egan  Case  the  point  that  the  member  was  beyond  the  age 
limit  fixed  by  the  constitution  was  never  raised.  In  the  case  of 
Meehan  v.  Supreme  Council,  Catholic  Benevolent  Legion,  95  App. 
Div.  142, 88  N.  Y.  Supp.  821,  affirmed.194  N.  Y.  577, 88  N.  E.  1125, 
the  same  attorneys  appeared  as  in  the  Egan  Case  and  the  action 
was  against  the  identical  defendant,  and  the  only  question  submit- 
ted to  the  court  was  whether  the  member  was  beyond  the  age  limit, 
and  counsel  for  both  plaintiff  and  defendant  conceded  that  if  the 
member  was  beyond  the  age  limit  the  plaintiff  could  not  recover. 

This  conclusion  brings  me  to  a  consideration  of  what  I  have  des- 
ignated as  the  only  real  question  in  this  case,  that  as  to  whether 
there  was  a  rescission  of  the  contract  in  law,  notwithstanding  the 
failure  of  defendant  to  tender  or  offer  in  an^  way  the  return  of  the 
money  paid  as  premiums  or  dues  by  plaintiffs  intestate  for  22 
years.  The  whole  amount  of  the  benefit  involved  in  the  case  at 
bar  is  small,  but  the  principle  involved  is  important,  as  it  has  re- 
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latton  to  other  cases.  The  court  frankly  stated  to  counsel  for  de- 
fendant, when  it  directed  a  verdict  in  his  favor,  that  its  sympathies 
were  with  the  plaintiff,  whose  husband  for  22  years  was  received 
as  a  meml)cr  of  the  defendant  association,  and  who  paid  his  dues 
during  all  that  period;  and  I  am  of  the  opinion  that  the  court 
should  neither  search  for  nor  erect  barriers  to  defeat  this  claim, 
when  justice  requires  that  they  be  leveled  to  permit  a  recovery,  if 
such  recovery  may  be  had  according  to  law. 
[3]  Counsel  for  plaintifT  in  his  brief  says: 

"Where  one  of  two  jmrtles  to  a  contract  seeks  to  resdud  for  alleged  fraud, 
the  party  claiming  to  be  the  fnnocoit  party  nrast  first  return  or  offer  to  return 

to  the  other  any  aud  all  InniotUs  recoivefl  by  the  alleged  Innooent  partj  from 
the  one  who  be  claims  has  been  guilty  of  the  fraud." 

It  is  true  that  such  a  proposition  states  the  general  rule  of  law, 

but  some  difficulty  has  been  found  in  its  application  to  the  varying 
facts  in  the  cases  as  they  arose,  and  what  constitutes  a  proper  or 
suthcient  tender  or  offer  to  return  is  not  so  readily  determined.  In 
the  leading  case  of  Harris  v.  Equitable  Life  Assur.  Soc,  64  N.  Y. 
199,  the  court  said: 

"There  Is  no  doubt  of  the  correctness  of  the  jionoral  rule  that,  wliere  a  party 
seeks  to  disaffirm  a  contract  upon  the  pround  of  fraud,  he  Is  b^und  to  act 
promptly  upon  the  discovery  of  the  fraud,  and  to  return,  or  oflfer  to  returu. 
all  that  he  has  received  under  the  contract.  •  •  •  In  other  words,  a  mau 
shall  not  keep  what  he  has  obtained  under  a  fraudulent  contract,  and  tben 
claim  that  it  shall  be  rescinded  without  any  return." 

The  court  further  said  (at  page  200) : 

"In  Allerton  v.  Allerton,  50  N.  Y.  670,  this  court  held  that  tbe  role,  that  be 
who  seeks  to  rescind  an  apt»ement  upon  the  jrround  of  fraud  must  place  tbe 
otlicr  party  in  as  good  a  condition  as  that  in  wbleh  ho  was  when  tbe  ujrroemeui 
was  made,  is  satisfied  if  tbe  judgment  asked  for  will  accomplish  that  result, 
and  In  sucb  case  no  offer  to  return  thcit  which  was  received  Is  necemary.** 

In  other  words,  the  court  held  that  there  need  be  no  tender  or 

offer  to  return,  when  upon  the  trial  before  the  court  the  judgment, 

no  matter  lor  which  side  rendered,  would  bring  about  the  same 

result  as  if  a  tender  or  offer  had  been  made.   In  the  case  of  Brad- 

sha^v  V.  Mutual  Life  Ins.  Co.,  205  N.  Y.  473,  98  N.  E.  853,  Chief 

Judge  Cullen  in  a  dissenting  opinion  said: 

"On  a  repudiation  of  the  aproomout,  it  was  bound  to  restore  the  prpmlnms 
it  had  received.  Strictly  si>ciiklngT  it  should  in  its  answer  have  tendered  their 
return  and  paid  the  money  into  court.  Waddinjfton  v.  United  Ins.  Co.,  IT 
Johns.  23.  This  renmins  tlie  general  rule  throughout  the  country  (1  Biijolnvr 
on  Frauds,  p.  .so,  and  see  case.s  there  cited),  but  it  has  been  mudititHl  lu  this 
state  by  the  decision  in  Harris  v.  Efjuitable  Life  As-sur.  Soc,  64  N.  Y,  196. 
•  *  •  The  court  held  that  the  offer  to  allow  judgment  was  a  sutlicient 
offer  to  return,  because  the  Judgment  in  the  case  could  have  awarded  to  tbe 
plaintiff  the  relief  to  which  be  was  entitled  In  caw  tbe  defendant  socoeeded 
in  its  repudiating  liabiUty." 

The  authority  of  the  Harris  Case,  supra,  remains  now  unques- 
tioned in  this  state,  and  has  been  followed  in  the  case  of  Spencer 
V.  Citizens'  Mutual  Life  Ins.  Co.,  3  Misc.  Rep.  462,  23  N.  Y.  Supp. 
179|  and  in  the  case  of  Powell  v.  F.  C.  Linde  Co.,  49  App.  Div,  290, 
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64  N.  Y.  Supp.  153.  In  the  Spencer  Case,  supra,  Judge  McAdam, 
writing  the  opinion  of  the  court,  said : 

"There  Is  this  additional  feature  in  the  case:  The  defendant  never  returned 
nor  offered  to  return  the  dues  received  at  the  time  of  the  reinstatement,  nor 
the  iMiyment  mde  tbereeftor,  and  la  no^  therefore,  in  a  position  to  urge  that 
the  eontraet  has  been  rescinded  hj  it" 

In  the  case  at  bar  no  offer  of  any  kind  was  made  by  the  defend- 
ant to  return  the  dues  or  premiums  paid.  In  answer  to  the  court's 

question  upon  the  trial  as  to  the  necessity  for  their  return  or  offer 
to  return,  there  was  a  desultory  statement  made  by  counsel  that 
the  benefits  received  or  drawn  by  plaintiff's  intestate  exceeded  the 
amount  of  the  dues  or  premiums  paid.  There  was  nothing  in  the 
answer  to  that  effect,  and  there  was  no  evidence  before  the  court 
to  justify  the  statement  as  made.  The  pleadings  as  they  stood,  and 
the  procedure  upon  the  trial,  and  the  theory  upon  which  the  case 
was  tried,  were  such  that  the  judgment,  when  obtained,  would  not 
and  could  not  have  accomplished  the  same  result  as  if  a  tender  or 
offer  to  return  had  been  made,  and  which  obviates  the  necessity  for 
a  formal  tender  or  offer  to  return,  as  the  rule  is  laid  down  in  the 
Harris  Case,  supra. 

For  the  reasons  assigned,  therefore,  I  am  of  the  opinion  that  a 
tender  or  otter  to  return  the  dues  advanced  by  the  plaintiff's  intes* 
tate  to  defendant  was  necessary  before  it  could  succeed  in  this  ac- 
tion, and,  not  having  done  so,  the  direction  of  a  verdict  in  its  favor 
was  error.  The  verdict,  however,  havinq;  been  director!  subject  to 
the  opinion  of  the  court  under  section  1185  of  the  Code,  I  do  here- 
by, pursuant  to  the  provisions  thereof,  set  aside  the  verdict  aii<l 
direct  judgment  for  tlie  plaintift  lor  tlie  full  amount,  with  intcrc:;L 
and  costs.  Let  judgment  be  entered  accordingly. 

Judgment  accordingly. 


<78  Misc.  Key.  086.) 

IIINTON  et  al.  v.  BOG  ART. 

(City  Court  of  New  YoiU.  Special  Term.   Decenibor,  1912.) 

liiFB  EtftATSB  ({  25*) — Termination — Action  bt  Lanolobd  to  Kkcoveb  Taxes 
— JUDGMBirr  ON  Plbadinos. 

Where,  on  death  of  a  Hfe  tenniit.  the  remaindermen  gave  iiotlco  to  the 
tenant  ot  the  termination  of  a  lease  made  to  liiiu,  but  tlie  tenant,  after 
order  to  dispoasess.  contiiiiied  to  oecQi^  the  premises,  paying  the  rent 
and  taxes  under  th«'  lease,  and,  on  reversal  of  the  Judgment  sustaining 
a  demurrer  to  tbe  complaint  in  an  action  against  the  tenant  to  recover 
taxes  paid  by  tbe  remaindermen,  it  was  lield  that  the  relation  of  landlord 
and  tenant  had  been  revived,  It  was  no  defense  to  such  action  that,  after 
tlie  order  to  dispossess  was  obtained,  rent  was  accepted  by  plaintlflb 
**without  prejudice^*'  and  a  motion  for  Jndffment  on  the  pleedtaigB  will 
be  granted. 

[Kd.  Note.— For  other  cases,  see  Life  Bstates,  Cent.  Dig.  i  17;  Dec 
Dig.  §  25.*1 

Action  by  Alfred  P.  Hinton  and  others  against  George  E.  Bogart. 
On  motion  for  judgment  on  the  pleadings.   Motion  granted. 
See,  also,  7S  Misc.  Rep.  46,  137  N,  Y.  Supp.  697. 
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Everett,  Clarke  &  Benedict,  of  New  York  City,  for  plaintiffs. 
Ferriss  &  Storck,  of  New  York  City,  for  defendant 

GREEN,  J.  This  is  a  motion  for  judgment  on  the  pleadings, 
made  by  the  plaintiffs.   The  action  is  to  recover  for  taxes  paid  by 

the  plaintiflFs  on  premises  occupied  by  defendant  and  originally 
leased  to  the  defendant  by  a  life  tenant,  and  by  the  terms  of  the 
lease  required  to  be  paid  by  the  tenant.  Tlie  life  tenant  died,  and 
by  due  process  of  law  the  remaindermen  gave  notice  to  terminate 
the  tenancy,  and,  the  tenant  not  removing  from  the  premises,  sum- 
mary proceedings  were  duly  taken,  and  an  order  duly  made  dis- 
possessing the  defendant,  but  the  wrarrant  was  never  formally  ex- 
ecuted. Defendant  continued  to  occupy  the  premises  after  the  or- 
der for  the  dispossession  had  been  issued  for  a  number  of  years, 
and  paid  both  the  rent  and  the  taxes  as  tiiey  accrued  and  became 
due.  Upon  a  demurrer  to  the  complaint  herein,  interposed  previ- 
ous to  this  motion,  it  was  held  upon  appeal  to  the  Appellate  Term 
of  the  court  that  the  relation  of  landlord  and  tenant  was  revived 
and  continued  by  the  payment  and  acceptance  of  the  rent.  De- 
fendant now  contends  in  his  answer  to  this  cause  of  action  that  he 
is  not  liable  for  the  taxes,  which  are  the  subject  of  this  suit,  but 
only  for  the  use  and  occupation  of  the  premises,  and  alleges  that 
after  the  order  in  summary  proceedings  was  obtained  he  tendered 
the  rent  and  it  was  accepted  by  the  parties  plaintiff  "without  prej- 
udice.** 

It  is  upon  this  last  phrase,  ''without  prejudice,'*  that  defendant 

resists  this  action  for  the  recovery  of  the  taxes.  From  all  the  facts 
alleged  in  the  complaint  and  the  answer,  I  am  of  the  opinion  that 
the  phrase  "without  prejudice"  has  an  unmistakable  and  definite 
meaning,  in  view  of  their  undisputed  transactions  and  their  man- 
ner of  conduct  subsequent  to  the  order  for  the  dispossession.  The 
final  order  created  distinct  rights  between  these  parties,  and  the 
receipt  and  payment  of  the  rent  "without  prejudice  gave  the  plain- 
tiffs the  right  to  issue  a  warrant  of  dispossession,  and  it  gave  the 
tenant  the  right  to  voluntarily  quit  the  premises  at  any  time  he 
pleased,  and  this  is  clearly  apparent  from  the  pleadings.  There 
are  no  facts  set  forth  in  the  defense  interposed  to  warrant  any  oth- 
er conclusion  in  my  opinion.  The  parties  continued  under  the 
terms  of  the  original  lease,  and  by  no  reasoning  can  it  be  spelled 
out  of  the  answer  that  defendant  was  to  be  released  from  the  pay- 
ment of  taxes  by  use  of  the  words  "without  prejudice"  in  the  pay- 
ment or  acceptance  of  the  rent.  I  am  therefore  of  the  opinion  that 
this  motion  for  judgment  on  the  pleadings  should  prevail,  and  the 
same  is  granted,  with  $10  costs. 
Motion  granted,  with  $10  costs. 
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(78  Misc.  Rep.  497.) 

a  TENNANT  SONS  &  CO.  v.  NEW  JERSEY  OIL  &  MEAL  Ca 

(Glty  Oowt  o<  New  Zork.  Spedal  Twaa,  December,  1912^ 

1.  BAKnuPTCT  (I  156*) — Tbustee — Attachment — Motion  to  Vacate. 

A  defendant's  trustee  in  bankruptcy  is  entitled  to  move  in  tbe  state 
court  for  vacatloB  of  an  attagimieiit<m  the  bankrupt's  property. 
[Ed.  Note.— For  otlier  eaaea,  aee  Bankmptey,  Coot  Dig.  H  240-246; 

Dec.  Dljf.  i  15a*] 

2.  Attachment  (§  102*) — Afftdavit — Unliquidated  Damages. 

Where  complaint  for  breach  of  contract  alleged  that  plaintUI  was  dam- 
aged generally  In  a  specified  sum.  and  an  attadiment  affidavit  alleged 
that  deponent's  information  as  to  the  damages  alleged  In  the  complaint 
consisted  of  market  quotations  for  the  merchandise  referred  to  lu  the  cou- 
tniet  and  knowledge  of  purchases  and  sales  of  such  goods  during  the  time 
covered  by  the  complaint,  the  damages  being  unliquidated,  the  ulleKatlona 
were  insufficient  as  showing  the  damages  to  sustain  the  attachment. 

lEd.  Nota.^For  oCber  caaea,  aee  Attacbmant,  Cent  Dig.  if  268^72; 
Dea  Die  i  m«] 

8>  Bawkbuptct  (f  195*) — Attachment — ^Vacation — ^Indemnxfied  Subett. 

Where  an  attacliment  was  discharged  by  an  undertaking  of  a  surety 
company  whldi  bad  recelTed  IndramlfyiBg  seeoritlea  ftom  ^tefendant,  and 
within  four  months  defendant  was  ndjiidlcnted  n  bankrupt,  ttia  attadft- 
ment  will  be  vacated  on  motion  of  the  bankrupt's  trustee. 

(Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  296-^30&; 
Dee.  Dig;  f  ISS.*) 

Actkm  by  C.  Tennant  Sons  &  Co.  against  the  New  Jersey  Oil  & 
Meal  Company.  On  motion  by  defendant's  trustee  in  Mukruptcy  to 
•  vacate  a  warrant  of  attachment  Granted. 

Fletcher,  McCutchen  &  Brown,  of  New  York  City,  for  plaintiff. 
Hyman  &  Campbell,  of  New  York  City,  for  defendant's  trustee  in 
bankruptqr. 

GREEN,  J.  [  1  ]  This  is  a  motion  made  by  a  trustee  in  bankruptcy 
of  defendant  to  vacate  a  warrant  of  attachment  which  was  discharged 
by  giving  an  undertaking  executed  by  a  surety  company  to  discharge 
the  same.  The  defendant  moves  to  vacate  upon  the  ground  that  the 
papers  are  insufficient  upon  their  face  to  sustain  the  warrant,  in  that 
they  fail  to  show  facts  to  justify  the  court  in  arriving  at  the  conclusion 
that  any  damage  was  sustained  (the  action  being  for  breach  of  con- 
tract and  the  damages  unliquidated),  and  that  under  Bankruptcy  Act 
July  1,  1898,  c  541,  §  67,  30  Stat.  564  (U.  S.  Comp.  St  1901,  p. 
3449),  the  lien  was  obtained  within  four  months  of  the  adjudication 
in  bankruptcy.  The  trustee  has  the  right  to  make  tliis  motion.  Hardt 
V.  Schuylkill  Plush  &  Silk  Co.,  69  App.  Div.  90,  74  App.  Div,  549. 

[2]  As  to  the  averments  of  damage,  the  complaint  alleges  generally 
that  the  plaintiff  has  been  damaged  by  reason  of  defen<unt's  failure 
to  perform  its  agreement  in  the  sum  of  $953.60.  The  affidavit  supple- 
ments tills  allegation  by  the  statement: 

"The  sources  of  deponent's  information  as  to  the  dn mopes  alleged  in  said 
complaint  are  the  market  quotations  for  the  merchandise  referred  to  in  said 
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contract  set  forth  in  the  couiplaint  herein,  and  knowledge  of  purchases  and 
Mlea  of  such  goods  duringr  the  times  set  forth  In  the  complaint** 

It  is  evident  by  a  mere  statement  of  these  averments  that  no  one 
could  possibly  determine  the  amoimt  of  damage  sustained,  and  the 
conclusion  in  the  complaint  is  not  to  be  accepted  as  the  evidentiaiy 

facts  required  as  to  the  damage.  The  authorities  are  clear  upon  this 
point.  See  Frusher  v.  Vacuum  Dveing  Machine  Co.,  148  App.  Div. 
68,  131  N.  Y.  Supp.  994;  Commercial  Wooil  &  Cement  Co.  v. 
Xorihampton  Portland  Cement  Co.,  41  Misc.  Rep.  242,  84  N.  Y. 
Supp.  38. 

[i]  upon  the  other  question  involved  I  am  of  the  opinion  that  the 

case  of  King  v.  Block  Amusement  Co.,  126  App.  Div,  48»  111  N.  Y. 

Supp.  102,  disposes  of  the  matter.  It  is  true  in  this  case  the  Court 
of  Appeals  answered  two  questions  certified  (see  King  v.  Block  Amuse- 
ment Co.,  193  N.  Y.  608,  86  N.  E.  1126)  in  the  negative,  and  held  that, 
where  an  attachment  was  discharged  by  giving  an  undertaking,  the 
court  was  not  required  on  motion  of  the  defendant  to  vacate  the  at- 
tachment upon  the  subsequent  adjudication  of  the  defendant  as  a 
bankrupt  within  four  months  of  the  granting  of  the  attachment,  and 
the  court  further  held  that  the  adjudication  in  bankruptcy  did  not 
avoid  such  an  undertaking  given  under  the  circumstances  recited.  In 
the  case  just  cited  the  surety  on  the  undertaking  took  no  security. 
In  the  case  at  bar  the  surety  company  did  take  security  from  the  de^ 
fendant  fully  sufficient  to  indemnify  it  from  loss,  and  that  security 
unquestionably  is  out  of  the  estate  of  the  bankrupt.  In  the  case  of 
King  V.  Block  Amusement  Co.,  126  App.  Div.  51,  111  N,  Y.  Supp. 
104,  the  court  said : 

"It  Is  couceded  that.  If  the  surety  had  taken  security.  It  would  be  the  duty 
of  the  court  under  snldU islon  "f"  of  section  67  of  the  Banlcruptcy  Act  to 
vacate  the  warrant  of  attachment  as  a  condition  of  requiring  the  surety  to 
deliver  over  to  the  tnistee  in  bankruptcy  the  property  pledged." 

And  I  believe  it  is  the  duty  of  this  court  to  follow  the  intimation 
therein  given,  concurred  in  by  all  the  justices  of  the  Appellate  Divi- 
sion, as  to  the  proper  disposition  of  this  case.  It  may  be  true  that 
such  expression  was  obiter  in  the  case  cited,  but  the  high  source  from 
which  it  emanates  is  sufficient  authority  for  its  acceptance  in  the  case 
at  bar.  In  view  of  these  facts,  the  motion  of  the  defendant  is  granted 
and  the  attachment  is  vacated.  The  order  should  be  settled  on  notice, 
and,  in  view  of  the  question  involved,  if  counsel  for  plaintiff  desires 
Ji  stay  of  proceedings  pending  appeal,  I  will  hear  him  on  the  settle- 
ment of  the  order. 

Ordered  accordingly. 


Digitized  by  GoOgle 


Sup.  Ct) 


UTZ  V.  TAfLOB 


1025 


UTZ  T.  TAYLOR. 

(Supreme  CSonrt  Afipeltete  Dlviaton,  Second  Department  February  14, 1913.) 

Vendor  and  Purchaser  (i  197*)— Mortgages — ^V'ewoob's  Dutt  to  Peotect— 
TERMixAtxoii  ov  Liability. 

Where  n  vendor,  ns  part  of  a  contract  for  the  sale  of  mortgaged  prop- 
erty, agreed  to  protect  a  second  inortcrajie  thereon  which  the  vendee  as- 
sumed until  February  1.  1004.  there  was  an  implied  CDiulition  that  the 
vendoo  would  do  nothing  with  the  property  which  should  make  it  either 
impossible  to  place  a  new  mortgage  thereon  or  increase  the  difficulty 
of  so  doing;  and  hence  the  vendor  was  released  from  further  liability 
by  the  vend<H»'s  contracting  to  sell  a  portion  of  the  mortgaged  premises, 
with  the  building  thereon,  free  and  clear  of  all  incumbrances,  prior  to 
any  demand  that  she  pay  off  the  mortgage,  lequirtng  a  refondment 
thereof  before  the  date  specitied. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  I'urchuser,  Cent  Dig.  I 
407:  Dec.  Dig.  1197.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Emma  Utz  against  Henry  Taylor.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  defendant's  motion  for  a  new 
trial,  he  appeals.   Reversed,  and  new  trial  granted. 

AnriKcl  before   TEXKS.   P.  J.,  and  HIRSCHBERG,  BURR, 

WOODWARD,  and  RICH,  JJ. 

Cyrus  V.  Wasliburn,  of  Brooklyn,  for  appellant. 
J.  Stewart  Ross,  of  Brooklyn,  for  respoiulcnt. 

BURR.  J.  On  Octcl.cr  3,  1900,  the  parties  to  this  action  entered 
into  an  agreement  by  wliirh  defendant  was  to  convey  to  plaintiff  a 
plot  of  ground,  with  tlie  buihbngs  thereon  situated,  on  the  northeaster- 
ly corner  of  Liberty  and  Schcnck  avenues,  in  the  borough  of  Brooklyn, 
50  feet  wide  on  Liberty  avenue  and  100  feet  deep  on  Schenck  avenue. 
This  agreement  contained  a  clause  in  tiie  words  following: 

"The  pifinisi's  which  are  to  be  conveyed  l).v  the  party  of  tlu'  first  part 
[defeudauti  are  to  be  conveyed  subject  to  the  followiai;  iucumbrances :  A 
mortgage  for  $2,500,  wltli  Interest  at  5%.  and  a  second  mortgage  of  $2,000. 
interest  at  59^r  per  anntim.  which  the  party  of  the  first  pert  wUl  protect  to 
rebruary  1,  1904." 

On  November  12,  1900,  this  contract  was  executed  by  the  delivery 

of  a  deed,  and  at  that  time  a  further  aj^rcement  was  entered  into, 

which,  after  recitin^j  the  contract  to  convey  dated  October  3.  KMjO. 

and  the  second  mortgage  referred  to  therein,  contained  this  provision : 

"Now,  therefore,  the  suld  party  of  the  first  part  [defeudantl  agrees  to 
protect  the  said  party  of  the  second  part  | plaintiff)  from  any  loss  by  reason 
of  the  calling  in  of  the  said  mortgage  of  $2,000  as  aforesaid  before  February 
1,  1904.  except  by  reason  of  the  default  in  the  payment  of  interest  and  taxes." 

Although  the  meaning  of  this  clause  is  not  entirely  clear,  both  par- 
ties seem  to  have  considered  it  as  meaning  that,  if  payment  of  the 
second  mortgage  of  $2,000  should  be  demanded  by  the  holder  thereof 
before  February  1,  1904,  defendant  would  either  procure  an  assign- 
ment and  extension  of  said  mortgage  to  he  made,  or  would  pay  the 
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expenses  which  plaintiff  should  reasonably  incur  in  procurinfj  another 
mortgage  upon  the  property  in  the  place  thereof.  There  is  some  tes- 
timony on  the  part  of  plaintiff  tiiat  in  May,  1902,  the  holder  of  this 
second  mortgage  did  demand  its  payment,  and  it  api)ears  that  it  and 
the  prior  mortgage  on  said  property  were  in  fact  psiid  in  November, 
1902,  at  whic  b  time  plaintiff  placed  two  new  mortj^^aj^es  upon  a  portion 
of  the  property  conveyed  to  her ;  the  first  mortgage  being  for  $3,500 
and  the  second  mortgage  being  for  $5,400.  This  second  mortgage  also 
Covered  other  property  owned  by  plaintiff.  For  a  portion  of  &  ex- 
penses which  plaintiff  daims  that  she  incurred  in  connection  with  the 
placing  of  these  mortgages,  she  obtained  a  verdict  from  a  jury,  and 
from  the  judgment  entered  thereon,  and  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals. 

Although  there  was  a  sharp  conflict  of  testimony  as  to  the  making' 
of  a  demand  for  the  payment  of  the  second  mortgage  by  the  holder 
thereof,  it  is  not  necessary  for  us  to  pass  upon  the  weight  of  the  evi- 
dence, since  for  other  reasons  plaintiff  is  not  entitled  to  recover.  If 
the  agreement  between  plaintitt  and  defendant  is  susceptible  of  the 
construction  placed  upon  it,  there  must  be  necessarily  implied,  in  con- 
nection with  uie  agremient  on  defendant's  part,  an  agreement  on  plain- 
tiff's part'  that  she  would  do  nothing  with  the  property  affected  by 
said  mortgage  which  should  make  it  either  impossible  to  place  a  new 
mortgage  thereon  or  increase  the  difficulty  of  so  doing. 

Defendant  attempted  to  prove  that  in  Xovember,  1901,  and  several 
months  before  tlie  date  when,  even  according  to  plaintiff's  contention, 
a  demand  for  the  payment  of  the  second  mortgage  was  made,  she  had 
entered  into  a  contract  to  sell  a  portion  of  the  rear  of  the  mortgaged 
premises,  25  feet  wide  in  front  on  Schenck  avenue  and  50  feet  deep  on 
each  side,  with  a  building  thereon,  free  and  clear  of  all  incumbrances, 
and  that  this  contract  was  carried  out  at  the  time  that  the  new  mort- 
gages were  placed  on  tlie  remainder  thereof.  This  testimony  was  ex- 
dwled,  upon  plaintiff's  objection.  This  was  error.  If  sudi  were  the 
facts,  th^  afforded  a  complete  defense  to  plaintiff's  claim.  By  her 
own  act,  prior  to  any  demand  upon  her.  she  had  placed  herself  in  a 
position  in  which  she  was  obliged  to  either  pay  off  said  second  mort- 
gage or  procure  the  property  which  she  had  agreed  to  convey  to  be 
released  from  the  lien  thereof.  No  damage  could  therefore  result 
to  her  by  a  subsequent  demand  for  the  payment  of  that  mortgage, 
since  she  had  already  obligated  herself  for  her  Own  benefit  to  procure 
its  discharge.  At  least,  by  her  act  she  had  prejudiced  the  position  of 
the  defendant  with  relation  to  the  exteiit  of  the  property  which  she 
could  offer  as  security  for  a  new  loan.  Having  done  so,  she  released 
him  from  obligation  of  performance  on  his  part 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed ;  costs  to  abide  the  event  All  concur. 


Digitized  by  Google 


Sup.  Ct) 


IK  BE  PBENTICB 


1027 


In  re  PREiNTICE  et  at 
(BupKiiw  Goiirt,  AppeUate  IMTiiioii,  Second  Dmrtment  Febmary  14, 19130 

PlKADINO  (§  25S*)— AKENDMENT — LaCDES. 

Where  nttorneys  asserted  a  lien  for  fees,  and  were  adjudicated  a  cer- 
tain sum  by  default,  which  was  subsequently  opened  aa  a  ftiTor,  and  an 
answer  liled,  and  the  matter  sent  to  a  referee,  the  court  ditl  not  err  In 
refusing  to  allow  an  amendment  of  the  answer,  three  years  later,  to  set 
up  liinltaUons,  laches,  and  negligence,  which  conld  hare  be«i  aet  np  when 
the  answer  was  filed,  wliere  no  eniBcient  excuse  is  offered. 

[VAh  Note— For  Other  cases,  see  Pleading,  Gent  Dig.  U  766^7S2;  Dec 
Dig.  §  25S.*J 

Appeal  from  Special  Term,  Nassau  County. 

Petition  by  William  P.  Prentice  and  another,  attorneys  for  Rich- 
ard Sandiford,  to  enforce  liens.  From  an  order  denying  a  motion  by 
Sandiford  to  file  an  amended  answer,  he  appeals.  Affirmed. 

A^ed  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR, 
WOODWARD,  and  RICH,  JJ. 

Nicholas  W.  Hacker,  of  New  York  City,  for  appellant. 
Thomas  G.  Flaherty,  of  New  York  City,  for  respondent 

WOODWARD,  J.  The  petition  shows  that  many  years  aj^o  the 
appellant  retained  the  respondents,  attorneys,  for  the  purpose  of  get- 
ting title  to  and  defending  the  possession  of  certain  real  estate  in  the 
town  of  Hempstead ;  that  the  Utigations  growing  out  of  this  retainer 
were  conducted  by  the  petitioners,  and  generally  with  success,  result- 
ing in  vesting  in  the  appellant  property  to  the  value  of  approximately 
$100,000.  The  petitioners  asserted  a  lien  against  the  property  se- 
cured by  the  appellant  through  their  efforts,  which  resulted  in  an  ad- 
judication by  default  for  the  stun  of  $15,258.96,  with  interest,  bring- 
ing the  amount  up  to  about  $20,000.  Subsequently  this  default  was 
opened,  but  it  was  provided  in  the  order  opening  the  default  that  the 
order  adjudicating  the  amount,  being  the  order  of  November  23,  1908, 
should  be — 

"permitted  to  stand  as  security  for  the  performance  of  such  final  order  as 
may  hereafter  be  entered  herein,  bat  all  proceedings  under  the  said  order 
are  hereby  stayed." 

The  order  further  provided  that  the  appellant  be  permitted  to 

serve  and  file  his  answer  as  "verified  on  the  31st  day  of  October, 
1908."  and  that  the  matter  be  referred  to  Robert  F.  Randall,  to  take 
testimony  as  to  the  value  of  the  services  rendered  by  the  petitioners, 
and  to  report  to  the  court.  Thereafter  Sandiford  served  his  answer. 
Three  years  and  a  half  after  serving  this  answer,  Sandiford  now* 
asks  the  court  for  permission  to  amend  his  answer,  and  to  set  up  the 
defenses  of  the  statute  of  limitations,  laches  on  the  part  of  tiie  peti- 
tioners, and  negligence. 

We  agree  with  the  learned  court  at  Special  Term  that  this  is  not  a 
case  for  amendment.    All  of  the  matters  wliicli  the  appellant  now 

•For  oUi«r  cmm  mc  same  topic  ft  I  hvubksl  Id  Dec.  ft  Am.  Diss.  Id07  to  date,  ft  Rep'r  Indexes 
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seeks  to  set  up  by  way  of  defense  were  equally  available  to  bim  at 
tbe  time  of  putting  in  tbc  oric^inal  answer,  and  no  sufficient  excuse  is 
oflfered  for  not  including  them.  Moreover,  the  appellant  was  in  de- 
fault. That  default  was  opened  as  a  favor  to  the  appellant,  and  he 
has  accepted  the  favor.  The  answer  was  put  in,  the  matter  sent  to  a 
referee,  and  it  would  be  an  act  of  bad  faith  at  this  tinie  tO  change  the 
conditions  of  the  order  granting  the  favor. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs  and 
disbursements.   All  concur. 


NEUMANN  V.  nmsOX  COUNTY  CONSI  MKRS'  BREWING  CO. 
(Supreme  Court,  Apiiellate  Division.  Second  De(«arlment   February  14,  1913.) 

1.  Municipal  Corporations  ff  706*)— Accident  AT  Sthbbt  CMMMIIIO— Co9- 

TBIBUTOBY  NEOLIOKNCE — BUBDEN  OF  PROOF. 

Plaintiff  could  not  recover  for  the  deaOi  of  his  intestate,  who  was  rao 

over  by  defondaiir'.s  truck  while  crofjsinc:  tho  stroot.  however  negHgont 
defendant's  servants  were,  In  the  absence  of  evidence  which  showed,  or 
tended  to  show,  that  deceased  was  not  guilty  of  oontrttmtory  negUfenoft. 
[Ed.  Nuto.— For  otii<  r  cases^  see  Municipal  Gorporationa,  Gent  Dig.  f 

1518;  t\H\  Dijr.  8  10(:>.*] 

2.  Negligence  (i  85*) — CojiXRiBUxoRY  Negligence — Cuildbbn — Eueboe.xct 

on  Fbxoht. 

A  child  in  the  e\cr<  isc  of  duo  carp  In  crossing  a  street,  finding  hprs<»lf 
in  a  position  of  danger  caused  by  the  n^llgence  of  defendant's  servaots. 
and  becoming  snddraly  frlf^tened.  was  not  chargeable  with  the  ei^ 
else  of  what.  In  a  moment  of  caliiMicss,  would  be  ordinary  cnrr.  or  with 
blame  in  turuiog  her  bicycle  and  running  in  front  of  defeuUauts  on- 
coming track,  in  order  to  avoid  it  ]  ] 

I  Ed.  Note.  l  or  other  cases,  see  Negligence.  C^t  Dig.  H  121-128; 
Dec.  Dig.  8  85.*  J  ^-l 

3.  Municipal  Ck>BPoBATioNs  (i  706*) — Accidsnt  at  Strest  Cbossing— In- 

sraucnoNs — Cortkibutobt  NcoLiacNCB.  ^' 

In  plaintiff's  action  for  the  death  of  hi.'<  intestate  by  being  run  over  l).v  .1 

defendant's  truck,  an  instructioii  that  if  the  truck  came  upon  her  io  a  ^ 

way  cttlcniated  to  produce  fright,  and  snch  fright  caused  an  error  of  ... 
Judgment  i>y  which  the  truck  struck  her,  she  was  not  guilty  of  cootrlb* 
ntory  negligence,  and  that  the  jury  should  say  whether  there  was  such 

fHght  was  erroneous,  in  that  it  did  not  require  a  itaidlttg  that  the  fHght  s? 

was  not  due  to  her  own  contributory  negligence.  4^1 

f Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  I     .  *  e 

1518 ;  Dec.  Dig.  §  70C.*] 

Hirschberg,  J.,  dissenting.  y 

Appeal  from  Trial  Term,  Rocklanfl  County. 

Action  by  Frank  Neumann,  as  administrator,  etc.,  of  Frieda  Xcu-  ^ 
mann,  deceased,  against  the  Hudson  County  Consumers'  Breiving 

Company.   From  a  judgment  of  the  Supreme  Court  in  favor  of  the  ^■ 

plaintiff,  and  from  an  order  denying  its  motion  for  a  new  trial,  dc-  -i"s; 

fendant  appeals.   Judgment  and  order  reversed,  and  new  trial  granted.  'ai 

Argued  before  JKXKS,  P.  J.,  and  HIRSCHBERG,  BUKR, 

THOMAS,  and  CARR,  J  J.  ^  at 


*Fur  ucber  cases  see  same  topic    S  .NU^:ii£B  la  Dec.  4  Am.  Digs.  1307  U>  date.  &  Rep'r  Indexes 
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Theodore  li.  Lord,  o£  New  York  City,  for  appellant  ' 
John  F.  McFarlane,  of  Nyack,  for  respondent. 

CARR,  J.  On  July  12,  1911,  early  in  the  afternoon  of  a  bright, 
clear  day.  a  young  girl,  about  12  years  of  age,  was  riding  a  bicycle 
acro-s  tlie  main  highway  in  the  village  of  Sparkill,  in  Rockland  coun- 
ty. She  had  been  at  the  post  office  in  the  village,  and  was  returning 
home  in  an  easterly  direction  across  said  highway.  She  had  come  out 
from  a  lateral  highway  which  crossed  the  main  road.  As  she  was  at 
or  near  the  center  of  the  main  highway,  she  came  into  collision  with  a 
heavily  laden  motor  truck,  and  the  rear  wheel  of  her  bicycle  appears 
to  have  been  struck  by  the  front,  right-hand  wheel  of  the  motor  truck. 
Her  bicycle  was  swerved  around,  and  she  and  it  were  thrown  under 
the  wheels  of  the  on-coming  truck.  Injuries  resulted  to  her  which 
caused  her  death.  The  plaintiff*  her  father,  has  obtained  a  judgment 
against  the  defendant,  the  owner  of  the  motor  truck,  for  the  sum  of 
$4,000  and  taxed  costs.  From  this  judj^ment,  as  well  as  from  an  or- 
der denying  a  motion  for  a  new  trial,  the  defendant  appeals.  The 
grounds  of  the  appeal  are  that  the  verdict  was  not  only  against  the 
weight  of  evidence,  but  that  there  was,  in  fact,  no  evidence  to  show 
negligence  on  the  part  of  the  defendant  and  freedom  from  contribu- 
tory negligence  on  the  part  of  the  plaintiff;  and  there  is  likewise 
urged  an  exception  taken  to  a  part  of  the  cliarL,'e  of  the  trial  court. 

A  number  of  witnesses  were  produced  by  tiie  plaintiff  to  show  the 
circumstances  preceding  and  attending  the  happening  of  the  accident. 
Of  these,  but  two  claim  to  have  seen  the  happening  of  the  accident 
itself.    One  of  them  is  the  witness  Robinson,  and  the  other  one  Cor- 
win.    Evidence  was  given  to  show  that  the  motor  truck  was  being 
driven  south  on  the  main  highway  at  a  rate  of  speed  estimated  by  one 
witness  for  the  plaintiff  at  from  12  to  15  miles  an  hour,  and  that, 
as  it  approached  the  intersecting  highway,  no  horn  was  sounded  to 
give  warning.    The  defendant's  driver  admitted  that  no  horn  had 
been  sounded  by  him.  and  he  gave  reason  for  such  fact  by  stating 
that,  though  he  was  looking  ahead,  there  was  no  one  in  front  of  him 
on  the  hi|[hway,  and  hence  he  gave  no  warning.   The  plaintilf  's  wit- 
ness Robmson  testified  that  he  was  at  work  at  the  railway  station 
platform,  which  he  estimated  to  be  about  125  to  150  feet  away  from 
the  spot  in  which  the  collision  took  place ;  that  he  had  noticed  the 
young  girl  on  her  bicycle,  about  to  cross  the  main  highway,  when  the 
auto  truck  came  along  and  hit  her  bicycle,  and  knocked  her  and  it 
under  the  front  left  wheel  of  the  truck.    The  part  of  the  truck  which 
struck  the  child,  according  to  his  testimony,  was  the  right-hand  side 
of  the  machine,  "the  front  wheel  on  the  rigiit-hand  side  of  the  ma- 
chine," and  that  the  blow  swung  the  child's  bicycle  around.  When 
he  first  noticed  her,  immediately  before  the  accident,  she  was  a  few 
feet  in  front  of  the  auto,  "probably  two  or  three."   The  auto  was  go- 
ing south,  and  the  girl  was  going  easterly.   The  witness  Corwin,  who 
was  at  the  same  place  with  Robinson,  testified  that  they  were  lo- 
cated about  300  feet  away  from  the  point  of  the  accident,  and  that  his 
attention  was  attracted  by  hearing  a  scream,  and,  looking  in  the  direc« 
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tion  from  which  the  sound  came,  he  saw  the  child  on  the  main  high- 
way near  the  center  of  the  road,  close  to  the  oiv-coming  motor  truck, 
and  that  he  noticed  that  she  turned  her  bicycle  to  the  south  and  went 
along"  for  about  five  feet  in  front  of  the  truck,  then  the  front,  right- 
hand  wheel  of  the  truck  struck  the  rear  wheel  of  her  bicycle  and 
threw  her  down  and  passed  over  her.  The  negligence  claimed  on  the 
part  of  the  defendant  was  that  the  auto  truck  was  running  at  a  high 
rate  of  speed  and  gave  no  warning  of  its  approach,  and  that,  had  its 
driver  been  exercising'  proper  care,  he  should  have  noticed  the  pres- 
ence of  the  child  on  the  main  highway  and  so  operated  his  machine 
as  to  have  avoided  injury  to  her,  under  the  circumstances. 

The  driver  of  the  defendant  testified  that  at  the  time  of  the  acci- 
dent his  machine  was  going  at  the  rate  of  from  four  to  five  miles  an 
hour;  that  he  had  slowed  down  as  he  approached  the  crossroad,  the 
existence  of  which  was  known  to  him,  because  he  was  about  to  stop  at 
a  store  about  a  block  further  on,  and  that  his  machine  had  three 
speeds,  but  it  had  been  geared  to  the  third  or  high  speed  at  the  time  of 
the  accident;  that,  had  he  seen  the  child,  it  was  so  equipped  that  it 
could  have  been  brought  to  stop  within  a  few  seconds,  but  that  he 
did  not  see  the  child  at  all,  and  was  not  aware  of  any  accident  until 
he  heard  a  sound  as  if  a  chain  had  snapped,  and  he  then  swerved  to 
the  side  and  brou^^ht  his  truck  to  a  stop  in  about  40  or  50  feet,  and  he 
then  saw  the  child  lying  on  the  road.  There  is  no  controversy  in  the 
case  that  the  auto  truck  passed  over  the  child,  thus  injuring  her  fa- 
tally. The  case  was  submitted  to  the  jury  by  the  trial  court  on  a  the> 
ory  stated  in  the  charge  as  follows: 

"No  nihility  can  be  predicated  In  this  case  upon  neglect  to  clve  nny  wani- 
iog  by  Uie  sounding  of  a  Uoru  wlieu  tliis  auto  truck  came  on  the  highway. 
Of  conrae,  if  there  was  nothlni?  there  that  was  apparent,  it  would  make  no 
difference,  and  if  It  was  dayllirht.  and  the  auto  truck  could  be  seen  coming, 
it  la  unnecessary  to  give  an  alarm  if  you  can  see  tlie  object  coming  on ;  you 
know  there  te  danger  tf  yon  eontlmie  In  its  path.  The  plaintiff,  to  recover 
in  this  case,  must  recover  upon  the  tJieory  that  at  the  time  this  accident 
occurred  the  negligence  of  the  defendant  was  in  the  operation  and  mauage> 
ment  of  tills  machine  at  that  time  when  the  conditions  became  apparent, 
if  at  all.  to  tlio  driver.  People  who  are  using  a  highway,  either  with 
vehicles  or  as  i)edestrian8 — vehicles  in  this  case,  the  girl  upon  her  bicycle 
and  this  motor  vehicle  of  the  defendant— have  eqnal  rights.  They  most  so 
conduct  themselves,  the  law  says,  as  not  to  commit  unnecessary  injury  to 
another;  and  if  they  see  a  certain  condition  in  front  of  them,  and  they  know 
that  that  condition  Is  likely  to  do  harm  to  tbe  other  persoiif  they  must  stopu 
That  Is  common  senseb  gentlemen.*' 

The  plaintiff  offered  considerable  evidence  to  show  that  the  spot  at 
which  the  accident  took  place  was  visible  from  the  on-coming  motor 
truck  for  a  considerable  distance,  but  that,  to  one  emerging  from  the 

intersecting  road,  vehicles  approaching  from  the  south  on  the  main 
road,  as  was  this  motor  truck,  were  not  visible  for  any  considerable 
distance.  There  is  no  proof  in  the  case  showing  whether  the  child 
had  glanced  in  a  soutiierly  direction  before  she  went  onto  the  main 
highway.  From  the  testimony  of  Corwin  there  is  a  probable  inference 
that  the  child  did  not  discover  the  on-coming  n^otor  truck  until  she 
was  about  to  go,  either  immediately  in  front  of  it,  or  to  strike  its 
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side  at  the  front,  and  that  the  swerving  of  the  bicycle  in  a  southerly 
direction  was  caused  by  her  just  as  she  screamed,  and  in  order  to 
4ivoid  a  collision.  There  was  evidence  on  the  part  of  some  of  the 
*  plaintiff's  witnesses  that  as  the  motor  truck  passed  along  the  highway 
it  made  a  noise  loud  enough  to  be  heard  within  some  of  the  adjoining 
houses.   The  evidence  of  the  defendant's  driver,  and  of  the  two  men 
who  sat  on  the  front  seat  of  the  truck  with  him,  was  to  the  effect  that 
ihey  were  looking  straight  ahead  and  never  saw  the  child  at  all  This 
is  explainable,  according  to  the  testimony  of  several  witnesses  called 
by  the  defendant,  by  the  claimed  fact  that  after  tlie  child  left  the  post 
■office  she  continued  for  a  short  distance  on  a  dirt  sidewalk  in  front  of 
-a  store,  and  that  she  left  the  sidewalk  to  cross  the  main  highway  prac- 
tically just  as  the  motor  truck  had  come  to  that  spot.   There  is  some 
'testimony  by  the  postmistress,  who  was  called  by  the  defendant,  to 
the  effect  that  the  child  had  her  head  turned,  loddng  behind  her,  as 
she  came  to  the  main  road.   This  testimony  was  met  by  that  of  wit- 
nesses called  by  the  plaintiff,  who  contradicted  the  story  told  by  the 
postmistress.    The  jury  must  have  found  the  defendant  negligent  on 
the  theory  that,  if  the  driver  had  been  looking  ahead,  he  could  have 
seen  the  diild  in  time  to  avoid  the  collision,  and  that  it  was  negligence 
on  his  part  not  to  have  seen  the  child  under  the  drcnmstances,  and 
to  have  taken  measures  accordingly. 

f1]  Assuming  that  negligence  may  be  imputable  to  the  defendant 
under  these  circumstances,  there  is  a  grave  difficulty  in  the  case  on  the 
question  of  the  absence  of  proof  to  show  freedom  of  contributory  neg- 
ligence on  the  part  of  the  decedent.  Was  it  her  duty,  when  she  came 
-on  the  main  highway,  to  glance  right  and  left,  as  well  as  straight  ahead, 
in  order  to  see  whether  any  vehicles  were  on-coming?    As  to  these 
circumstances,  the  case  is  barren  of  any  proof  at  all.    Can  this  case 
be  distinguished  from  the  rule  recently  applied  in  Peterson  v.  Ballan- 
tine  &  Sons,  205  N.  Y.  29.  98  N.  E.  202,  39  L.  R  A.  (N.  S.)  1147? 
There  a  man  crossing  a  public  street  in  the  city,  at  a  regular  crossing, 
was  run  down  by  a  truck  drawn  by  a  pair  of  horses.    The  evidence 
shows  that  beyond  controversy  the  driver  of  the  truck  was  negligent, 
and  that,  instead  of  looking  ahead,  he  was  looking  behind,  over  his 
shoulder,  in  the  direction  of  where  an  organ  grinder  was  playing. 
The  injured  man,  however,  was  not  shown  to  have  looked  in  the  di- 
rection  in  which  the  truck  was  coming,  or  to  have  in  any  way  done 
anything  to  avoid  a  collision.    The  Court  of  Appeals  reversed  the 
judgment  in  favor  of  the  administratrix  of  the  injured  man  in  that 
<ase,  on  the  ground  that,  while  the  defendant  was  negligent  in  the 
happening  of  the  accident,  yet  that  there  was  no  proof  that  the  dece- 
dent was  free  from  negligence  which  contributed  to  it  Speaking  of 
the  rule  as  applicable  to  the  facts  of  that  case,  the  court  said,  by 
•Gray,  J.,  as  follows: 

^J^the  right  to  cross  the  street  between  Its  re^lar  crossings,  hut 
«•  was  DonnO,  wben  doing  .mo,  to  be  reasonably  careful;  and  the  plaintiff 
was  not  entitled  to  charge  the  defendant  with  liability  for  the  accident,  how- 
ever n^llgent  its  servants,  unless  he  could  adduce  evidence  which  proved, 
or  tenM  to  pn>v%  that  the  deceased  was  free  from  fault  at  the  time.  The 
•difflcnltj  witli  tbe  ease  is  Sn  tbe  plalntura  taSlm  in  that  respect  Less 
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evidence  uiay  be  required  to  8bow  freedom  from  fault,  where  tbe  injured 
party  ts  dead ;  but,  nerertheless,  there  must  be  some  facts  wMeh.  reasonsblj 
considered.  iKTinit  of  such  an  inference.  Tlie  relaxation  of  the  rule  Is  not. 
as  tu  the  burden  of  proof,  on  tbe  plaintiff  in  sucb  an  event;  it  i£  as  to  tbe 
(inantum  of  proof,  and  gteitter  latitude  Is  allowed  in  permitting  tbe  Infer- 
ence of  an  exercise  of  care.  Baxter  v.  Auburn  &  Syr.  Elec.  R.  R.  Tn..  100  * 
X.  Y.  430  [83  N.  E.  460J.  It  was  as  essential  to  plaintiff's  case  to  establish 
that  by  some  erldence,  as  It  was  to  show  the  negligence  for  which  the  de>- 
fendnnt  was  responslblo ;  for  whore  both  parties  concur  in  acts  canslnir  tlie 
injury  tbe  blame  cannot  be  placed  exclusively  upon  tbe  defendant  .Uid 
where  the  evidence  Is  as  consistent  with  a  neglect  of  doty  or  eare  on  the 
l>art  of  the  injured  j'nrty  ns  It  is  witli  their  exercise,  upon  what  IVlncllllO 
sliall  a  jury  lie  allowed  to  speculate  upon  the  probabilities?" 

[2,3]  In  this  case  the  appellant  complains  likewise  of  an  error  in 

the  charj^e  of  the  trial  court,  which  arises  froni  a  colloquy  as  follows: 

'Tlaiuiifl's  Counsel:  I  ask  your  honor  to  charge  the  jury  ttiat  if  this 
automobile  came  upon  tbe  girl  under  circumstances  calculated  to  produce 
fright  or  terror,  and  such  fright  cruised  an  error  of  jud;:!neiit  by  whiA  the 
automobile  struclc  her,  she  is  not  guilty  of  contributory  negligence. 

"Tbe  Court:  If  she  was  so  'fMghteoed,  and  the  jury  say  so,  and  it  was 
sudden  fright,  she  Is  not  expected  to  exercise  that  same  depree  Of  Can 
that  you  would  be  in  a  calm  moment  I  will  charge  as  you  ask  me. 

"IM'endant's  Counsel :  I  except  to  it  as  not  applicable  to  tibia  case. 

''The  Court :  T  leave  it  for  the  jury  to  say;  if  there  was  DO  fHght  or  sud- 
den fright,  then  it  does  not  apply." 

The  charge  of  the  trial  court,  in  this  particular,  was  erroneous.  If 
the  child,  in  the  exercise  of  due  care,  had  found  herself  in  a  position 
of  danger  caused  by  the  negligence  of  the  defendant,  and  became 
frightened  suddenly,  then,  of  course,  she  was  not  chargeable  with  the 
exercise  of  what,  m  a  moment  of  calmness,  would  be  ordinary  care, 
and  she  should  not  be  chargeable  with  blame  in  turning  the  bicycle 
to  the  south  and  runnings  in  front  of  the  on-coming  motor  truck,  in  or- 
der to  avnid  it ;  but  such  rule  applies  only  to  a  case  where  the  person 
injured  was  put  in  a  position  of  danger  through  the  negligence  of  the 
defendant,  and  without  any  negligence  on  his  or  her  part,  and  the 
court  should  have  so  stated. 

It  is  contended,  lunvevcr,  by  the  respondent,  that  the  trial  court  so 
qualified  its  charge  on  this  point  as  to  remove  any  reasonable  objection 
to  it  by  saying: 

"I  leave  it  to  tbe  Jury  to  say;  if  there  was  no  fright  or  sudden  fright,  then 
it  does  not  apply.** 

This  qualilication  was  not  sufHicient.  The  child  might  well  have 
been  frightened  when  she  found  herself  in  a  position  of  sudden  dan- 
ger, and  yet  the  peril  in  which  she  found  herself  might  have  been 

due  to  her  own  contributory  negligence,  in  which  case  the  theory  of 
**a  sudden  peril"  could  not  be  availed  of  in  her  behalf. 

Judgment  and  order  reversed  and  a  new  trial  granted,  costs  to  abide 
the  event  All  concur,  except  HIRSCHBERG,  J.i  dissenting. 


uiyui^ca  Uy  GoOglc 


Sup.Ct)  PilBBISH  T.  riSHBL  1083 


PARRISH  V.  PISHBL. 

(Supreme  Court.  Appellate  Division.  Second  Department.    Februarj-  7,  1913.) 

1.  Xbial  (§  251*) — Action  for  Rent — Ikstbuctions — Issues. 

Where  a  lessee,  tn  an  action  for  rent,  idiowed,  tmder  objection,  without 
pleading  it,  an  aijreement  to  surrender  the  lease  before  its  expiration  for 
an  agreed  rebate,  and  plaintiff  denied  tbe  a^eement,  tbe  refusal  to  8uk>- 
mit  tlie  issue  to  the  Jury  was  proper. 

[Ed.  Xote.^For  otber  cases,  see  Trial,  Gent  Dig.  H  oei-WSx  Dec. 
Dig.  S  -'SI.*] 

2.  Lakdlord  and  Tenant  ({  157*) — Lea sk— Stipulations— Constbuctiow. 

A  stipulation  in  a  lease  that  the  lessee  shall  erect  on  the  premiBC*  a 
garage  costing  not  less  than  $1,000  rfnpiires  him  to  use  his  judi:nieni. 
and  unless  it  is  shown  that  he  acted  in  bad  faith,  or  impro\'ideurly,  or 
without  reasonable  skill,  the  cost  to  the  lessee  must  be  accepted  by  tbe 
lessor,  though  there  is  evidence  that  it  was  only  worth  $:j76. 

\E±  Note.— For  other  onse^  see  Landlord  and  Tenant,  Cent  Dig.  |§ 
534-542;  Dec.  Dig.  §  157.*] 

8.  Landlord  and  Tenant  (|  137*) — Stipulation  of  Leass — Brection  by 
Lessee  or  Building— Acceptance  bt  Lkssob. 

A  lessor,  in  a  lease  requiring  the  lessee  to  erect  a  garage  on  the  prem- 
isen  costing  not  less  than  $1,000.  who  accepted  the  garage  at  a  cost  of 
$1,000  in  fulfillment  of  the  lease,  and  who,  with  knowledge  of  the  insuffi- 
ciency of  the  building,  deducted  under  the  lease  a  specified  sum  per 
month  from  the  rent  on  account  of  the  garage  until  the  whole  amount 
wan  so  accepted,  could  not  recorer  back  the  amount  so  allowed. 

lEd.  Note.— For  other  rases,  Boe  Landlord  and  Tenant,  Gent  Dig.  M 
534-i>42;  Dee.  Dig.  §  i:.7.*J 

Appeal  from  City  Court  of  New  Rochelle. 

Action  by  Card  Parrish  against  Jacob  Fishel.  From  a  judgment 
of  the  City  Court  of  New  RoclicUe  for  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.  Conditionally  affirmed. 

See,  also,  138  N.  Y.  Supp.  1133. 

Argued  before   TENKS,  P.  J.,  and  HIRSCHBERG.  BURR, 

THOMAS,  and  CARK,  JJ. 

Frank  Walling,  of  New  York  City,  for  appellant. 
Hugh  M.  Harnier,  of  New  York  City,  for  respondent 

THOMAS,  J,  The  plaintiff,  lessor,  has  sued  on  a  lease  (1)  for 
rent,  $250;  (2)  for  breach  of  agreement  in  the  written  lease  to  build 

a  garage  on  the  premises  that  should  cost  not  less  than  $1,000. 

[1J  The  defendant  pleaded  that  the  rent  had  been  paid  to  the  ex- 
tent of  $100  by  work  and  material  furnished  to  the  plaintiff,  but  the 
jury  found  against  him.  He  also  showed,  under  objection,  but  did 
not  plead,  an  agreement  to  surrender  the  lease  for  some  days  before 
Its  expiration  for  an  a,Lrreed  rebate  of  $50.  The  plaintiff  denied,  and 
the  court  properly  <lcclined  to  submit  that  issue  to  the  jury. 

[2]  The  plaintiff  offered  expert  evidence  by  one  Watson  that  the 
reasonable  cost  of  the  garage  was  $576,  and  the  estimated  cost  of  la- 
bor and  material  is  given  in  detail.  The  defendant  is  a  builder,  and 
shows  that  he  paid  for  lak^r  and  material  for  the  building  $1,195, 

tPte  oUi»r  cu«i  M«  Mm*  tople  a  i  nomus  la  Ow.  a  Am.  Digs.  1IQI7  to  dat^  A  Btp'r  laidnm 
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or  $1,095,  if  no  allowaiice  be  made  for  bis  labor.  The  question  is, 
not  what  Wats<Hi  or  some  other  would  do  it  for,  but  what  it  cost. 
The  stipulation  was  that  the  defendant  should  do  it;  that  he  should 
be  responsible  and  use  his  judgment,  and  unless  it  be  shown  that  he 
acted  in  bad  faith,  or  improvidently,  or  without  reasonable  skill  in 
laying  it  out  and  in  furnishing  material  and  labor,  the  money  he 
expended  must  be  accepted. 

[3]  It  is  objected  that  the  building  does  not  answer  to  the  agree- 
ment in  the  lease.  That  question  was  not  siilnnittcd,  at  least  not  so 
as  to  be  the  issue.  Moreover,  the  plaintiff  agreed  to  deduct  $50  per 
month  on  account  of  the  garage,  and  did  so  voluntarily  each  month 
until  the  whole  amount  was  accepted  for  rent  from  October  1,  1909. 
She  did  this  deliberately,  as  her  letter  of  November  8,  1910,  indicates, 
and  gave  receipts  for  the  full  amount.  So  that  she  has  accepted  the 
cost  of  the'building  on  the  basis  of  a  cost  of  $1,000;  that  is,  she  has 
accepted  the  building  at  the  cost  of  $1,000  in  payment  of  rent,  al- 
though she  states  that  she  knew  of  its  insuiiiciency  earlv  in  the  term. 
Now  she  would  recover  back  what  she  has  allowed.  There  has  been 
a  plain  acceptance  of  the  garage  at  a  cost  of  $1,000,  and  in  fulfillment 
of  the  stipulation  to  build  it. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  or- 
dered, unless  the  plaintifT  within  20  days  stipulate  to  reduce  the  re- 
covery to  $250;  and,  in  case  such  stipulation  be  made,  the  judgment 
and  order  are  affirmed,  without  costs.  All  concur* 


JACINA  V.  LEMMT. 
(Supreme  Court,  Appellate  Divisiou,  Second  Department   February  7,  19130 

1.  .V«NUE  (§  8*) — TrAXSITORY  ACTION — ACTION  FOR  PERSONAL  iNJrRlES. 

An  actiou  for  personal  injuries  negligently  inflicted  is  transitory,  and 
}:(Mi(>rally  fbe  fdace  of  trial  ahonld  be  in  the  oonntr  In  ythkHi  tlie  came 

of  hctlon  arose. 

[Ed.  Note. — For  otlior  cases,  see  Veuue,  Cent.  Dig.  §  17 ;  Dec.  Dig.  |  8.*] 

2.  Vbnue  (8  68*) — Cua:kqe  of  Venue — Convenience  of  Witnesses. 

Where  defendant  In  an  action  begun  in  Kings  county  for  a  personal 
Injury  sustained  by  plnlntiflf  in  Delaware  county,  showed,  in  support  of 
his  application  for  a  change  of  place  of  trial  to  Delaware  county  on  the 
ground  of  convenience  of  witnesses,  tiiat  all  bnt  one  of  the  material  wit* 
nesses  named  resided  in  Delaware  county,  and  showed  what  they  would 
testify  to,  and  plaintiff  in  opposition  averred  in  his  affidavit  that  he  was 
informed  and  believed  that  the  accident  was  witnessed  by  only  two  par- 
sons, not  named,  and  that  it  was  desired  by  plaintiff  to  produce  two  or 
more  witnesses  residing  in  New  Xork,  the  refosai  to  change  the  place 
of  trial  was.erroneoQs. 

[Ed.  Note^F<Mr  other  casea,  see  Venne^  Gent  Dig:  I  121;  DaCi  Die. 

8.  V»NUE  (i  77*) — Change  of  Place  of  Tbial — Waivbb  of  Rioirr. 

A  defendant,  who  by  inadvertence  served  a  notice  of  trial,  and  who, 
before  it  had  been  acted  on  and  with  great  promptness,  vrtthdrew  It  was 
not  thereby  deprived  of  his  right  of  a  cbuige  of  place  of  trial  for  the 
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convenionce  of  the  wltnosses,  In  the  absonre  of  any  sugKestion  that  plain 
UfT,  In  the  intenral  between  the  service  of  the  notice  and  the  wlthdi-awul, 
took  stops  to  prepare  for  trial  in  the  county  In  which  the  actiou  wa» 
broujj^ht,  or  that  his  position  was  prejudiced  hy  the  notice. 

[Ed.  Note.— For  other  cases,  see  Venues  Cent  Dig.  H  80, 184, 138;  Dec 
DIs.  I  77.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Anthony  Jacina,  as  administrator  of  Martin  Jacina,  de- 
ceased, against  Elizabeth  C.  Lemmi.  From  an  order  denying  a  motion 
to  change  the  place  of  trial  from  the  county  of  Kings  to  the  county  of 
Delaware,  defendant  appeals.    Reversed,  and  motion  granted. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBBRG,  BURR, 
WOODWARD,  and  RICH,  JJ. 

Walter  C.  Stevens*  of  New  York  City,  for  appellant 
H.  R.  Scoville,  of  iNew  York  City,  for  respondent 

BURR,  J.  The  defendant  is  engaged  in  the  business  of  manufac- 
turning  wood  alcohol  and  other  wood  products,  with  factories  situated 
.at  various  places  in  Delaware  county,  and,  among  others,  at  Elk  Brook, 
in  said  county.  On  March  27,  1912,  plaintiff's  intestate  was  employed 
"by  defendant  as  a  laborer  in  collecting  logs  and  transporting  them  to 
defendant's  factory,  and  while  driving  a  team  of  horses,  attached  to 
a  wagon  heavily  loaded  with  logs,  down  a  steep  incline,  at  or  near 
Elk  Brook,  aforesaid,  sustained  personal  injuries,  in  consequence  of 
which  he  died. 

In  this  action,  brought  to  recover  damages  for  the  pecuniary  injury 
resulting  therefrom,  various  grounds  of  negligence  arc  alleged,  the 
principal  of  which  are  supplying  decedent  with  "an  improper  and  im- 
jx:rfect  brake  or  means  of  blocking  the  wheels  of  said  wagon  while 
passing  down  said  steep  incline,"  and  failure  on  the  part  of  defendant's 
superintendent  to  properly  attach  a  rope  to  the  said  load  for  the  pur- 
pose of  assisting  to  lower  it  down  said  incline.  Defendant  answered, 
denying  any  negligence  upon  her  part,  and  affirmatively  alleging  con- 
tributory negligence  upon  the  part  of  decedent,  and  the  assumption  by 
him  of  open,  obvious  and  apparent  risks. 

[1]  Within  nine  days  after  the  joining  of  issue,  defendant  moved 
io  change  the  place  of  trial  from  Kings  county  to  Delaware  county, 
upon  the  ground  that  the  convenience  of  witnesses  would  be  promoted 
thereby.  Code  Civ.  Proc.  §  987.  Upon  the  merits,  defendant  was 
clearly  entitled  to  the  relief  asked  for.  The  action  being  transitory 
in  character,  the  general  rule  is  that  the  place  of  trial  should  be  the 
•county  in  which  the  cause  of  action  arose.  Jacobson  v.  German- 
American  Button  Co..  124  App.  Div.  251,  108  N.  Y.  Supp.  795 ;  Pinkus 
v.  United  Cloak  &  Suit  Co.,  124  App.  Div.  535,  108  N.  Y.  Supp.  932; 
Neeley  v.  Erie  Railroad  Co.,  134  App.  Div.  781,  119  N.  Y.  Supp.  953; 
Studebaker  Bros.  Co.  v.  W.  N.  Y.  &  P.  Traction  Co.,  140  App.  Div. 
308,  125  N.  Y.  Supp.  224;  Nciman  v.  Gardner,  145  App.  Div.  197,  129 
N.  Y.  Supp.  913. 

[2]  Defendant  names  ten  material  and  necessary  witnesses  whom 
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she  proposes  to  call  upon  the  trial  of  the  action.  All  but  one  of  these 
reside  at  Elk  Brook.  He  resides  at  Hazel,  Sullivan  county.  Several 
of  these  witnesses,  their  names  beinj^  specified  in  the  moving  affidavit, 
defendant  alleges  will  testify  that  tlie  wagon  furnished  decedent  was 
in  good  condition,  that  the  brake  shoe  was  in  perfect  order,  and  that 
decedent  himself  loosed  this  brake  shoe  thereby  causing  the  accident. 
One  or  more  of  the  witnesses,  also  named  in  the  moving  affidavit,  de- 
fendant alleges  will  testify  that  tlie  rope  was  securely  fastened. 

The  only  affidavit  submitted  in  opposition  to  the  motion  is  made 
,by  plaintiff's  attorney,  and  is  to  the  etfect  that  "deponent  is  informed 
and  believes  that  the  occurrence  which  resuhed  in  the  death  of  the 
plaintifTs  intestate  was  witnessed  by  only  two  persons  besides  him* 
self,"  and  that  "it  is  desired  on  the  part  of  the  plaintiff  to  produce 
two  or  more  witnesses  in  support  of  the  plaintitY's  claim  who  reside  in 
the  city  of  New  York,  and  one,  and  perhaps  two,  witnesses  who  live 
in  Delaware  county,  New  York."  This  affidavit  is  entirely  insufficient, 
for  it  fails  to  state  either  the  names  of  the  witnesses  whom  plaintiff 
proposes  to  call,  or  to  state  the  substance  of  the  testimony  to  be  given 
by  them,  or  to  show  how  it  is  material.  McPhail  v.  Ridout,  83  Hun, 
446,  31  N.  Y.  Supp.  934;  L\'man  v.  Gramercv  Club,  28  .App.  Div.  30. 
50  N.  Y.  Supp.  1U04;  Lyman  v.  Corey,  28  App.  Div.  623,  51  N.  Y. 
Supp.  1144. 

[3]  Respondent  contends,  however,  that  defendant  has  waived  her 

right  to  make  this  application.  Issue  was  joined  on  November  18, 
1912.  On  the  same  day  plaintiff  noticed  the  cause  for  trial  for  the 
December  term  to  be  held  in  Kings  county,  and  on  the  same  day.  and 
as  defendant  now  asserts,  by  inadvertence,  a  cross-notice  of  trial  was 
served  by  her  attorney.  On  November  21st,  and  before  the  making 
of  the  motion  to  change  the  place  of  trial,  defendant  served  upon  plain- 
tiff's  attorney  a  notice  to  the  effect  that  she  withdrew  her  cross-notice 
of  trial  for  the  December  term,  and  plaintiff's  attorney  indorsed  there- 
on the  following  words: 

"Service  of  the  within  notice,  wit  lid  rawing  defendant's  notice,  is  hereby 
admitted  this  2lBt  day  of  November,  1012.** 

Whether  or  no  this  may  be  a  consent  upon  his  part  to  the  withdrawal 
of  defendant's  notice  of  trial,  we  thiuk  that,  under  the  circimistances 
here  disclosed,  it  cannot  be  said  that  defendant  waived  her  right  to 
move  to  change  the  place  of  trial  for  the  convenience  of  witnesses. 
If  she  had  accepted  a  benefit,  stich  as  an  extension  of  time  to  plead, 
imder  an  agreement,  express  or  implied,  that  she  would  try  the  action 
in  the  county  in  which  it  was  originally  brought,  or  had  obtained  a 
postponement  of  the  trial  wlu  n  regularly  reached  upon  the  call  of  the 
calendar,  a  difterent  question  would  be  presented  (Haiz  v.  Starin,  1 
N.  Y.  St.  Rep.,  553;  Coleman  v.  Hayes.  92  App.  Div.  575,  87  N.  Y. 
Supp.  12;  Schaaf  v.  Denniston,  121  App.  Div.  504,  106  N.  Y.  Supp. 
168) ;  but  in  this  case  defendant  received  no  benefit,  nor  has  plaintiff's 
position  in  any  way  changed  by  an  inadvertent  service  of  a  notice  on 
defendant's  part,  which,  before  it  had  been  acted  upon,  and  with  great 
promptness,  was  vvithilrawn.   There  is  no  suggestion  tliat,  in  the  in- 
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terval  between  the  service  of  the  notice  on  the  18th  of  November  and 
defendant's  withdrawal  thereof  on  the  21st  of  November,  plaintiff  had 
taken  any  steps  to  prepare  for  the  trial  of  the  action  in  King^s  county, 
or  that  in  any  other  manner  his  position  had  been  prejudiced. 

We  think  that  the  order  appealed  from  should  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  granted,  with  $10  costs. 
An  concur. 


FTBST  COMMERCIAL  BANK  OF  PONTIAC  t.  VAT.ENTINE  et  al. 
/Snpfeme  Oomc^  Avpellate  DiwUAaa,  Flnt  Department  Febmaiy  7,  1913.) 

1*  Replevin  (|  124*)— I*i AniMTY  on  Bond — Extent. 

Sureties  on  a  replevin  tK>nd,  conditioned  in  the  language  of  Oode  Civ. 
Proc.  fi  1699.  fior  the  return  of  tiie  ehattils  'and  for  the  payment  to  the 
dof(>n(l;iiit  of  any  sum  which  the  Judgment  awarded  to  bim  ajjalnst  tho 
plaintiff,  were  not  Uable  for  the  amount  <tf  a  Judgment  for  damages  from 
llie  detisitloB  and  coete*  In  tvfW  of  n  thfrd  person  rabeeiinently  made  a 
party  dofcndant  and  awarded  possession  of  the  chattels. 

[Ed.  Note— For  other  caaea,  see  Replevin,  Cent.  Dig.  U  4$i-407;  Dec 
Dig.  It  124.*J 

2.  Pbincipax.  ako  StTBEir  (I  09*>— Liabujtt  of  Subctt. 

Tho  liability  of  soTOtles  Is  ftrictfssiml  jnrle,  and  abonld  not  be  extended 

by  construetion. 

ll'.d.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  Sf  103, 
103% ;  Dee.  Dig.  |  HO.*] 

si  Pbincipal  and  Sukety  (§  06*) — Extent  of  Liabilitt. 

Code  Civ.  Proc.  §  815,  providing  that  a  bond  or  undertaking  given  in 
an  action  or  special  proceeding  continnee  In  force  after  the  snbstitntlon 
of  a  new  party  in  place  of  an  original  party,  or  any  other  change  of  par- 
ties, and  has  thereafter  the  same  force  and  etTect  as  if  then  given  anew 
in  conformity  to  the  change  of  parties,  only  preuerves  unimpaired  the 
Uabilit}'  on  the  bond  or  undertaldng  in  favor  of  the  party  for  whosi' 
benefit  it  was  given,  and  does  not  extend  such  liability  to  the  new  par- 
ties. 

I  Ed.  Note.— For  other  cases,  see  Principal  and  Sniaiar,  Cent  Dig.  fS 

lOS-nO.  112;  Dec.  Dig.  §  66.*] 

McLauglilin  and  Scott,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  Count)r. 

Action  b\-  iV.e  First  Commercial  Bank  of  Pontiac  ac:^iii-^t  ^foses  M. 
Valentine  and  another.  From  an  interlocutory  judgment  overruling 
a  demurrer  to  the  amended  complaint,  defendants  appeal.  Reversed, 
and  demurrer  stts^ned  in  part. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  S(X)Tr,  and  DOWLING,  JJ, 

Herbert  C.  Stnyth,  of  New  York  City,  for  appellants. 
Alfred  A.  Wheat,  of  New  York  City,  for  respondent. 

DOWUNG,  J.  The  Welch  Motor  Car  Company  of  New  York, 
on  July  10,  1906,  brought  an  action  in  replevin  against  P.  Brady  & 

Son  Company  to  recover  possession  of  two  automobiles,  and  in  that 
action  the  defendants  herein,  Valentine  and  Bloch,  made  and.  delivered 

•For  other  esMS  Me  mum  topio  a  tinniBtt  in  Dee.  a  Am.  DIgi.  IM7  to  dste,  A  Rop'r  Indozot 
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to  the  sheriff  a  written  undertaking,  pursuant  to  the  statute,  which 
recited  that:  Wlicreas  L.  H.  Perhnan,  the  president  of  tlie  plaintiff 
in  that  action,  had  made  an  affidavit  that  the  defendant  therein  wrong- 
fully detains  certain  chattels  to  the  value  of  $7,200,  and  the  plaintiff 

claims  the  deHvery  thereof;  therefore,  and  in  consideration  of  the 

taking  of  said  chattels,  or  any  part  thereof,  by  the  sheriff  of  the  said 
codiitv  of  Xew  York,  by  virtue  of  the  said  affidavit  and  the  requisi- 
tions thereon  indorsed,  the  said  Moses  M.  \*alentine  and  Isidor  Bloch — 

"jointly  nnd  severally  iiiulcrtake  aud  are  bound  to  the  defendant  in  the  sum 
of  fonrtocn  thousand  and  four  hundred  dollars  for  the  pro6ecutloQ  of  the 
action,  for  the  return  of  the  chattels  to  the  defendant.  If  possession  thereof 
Is  adjudged  to  It,  or  if  the  action  abates,  or  is  discontinued  l)efore  the  chat- 
tels are  retamcd  to  the  defendant,  and  for  the  paymont  to  the  defendant 
of  any  sum  wMcb  tbe  ladgmemt  awards  to  Mm  against  the  plaintiff/' 

This  undertaking  is  oititled  In  the  action  of  "Welch  Motor  Car 

Company  of  New  York,  Plaintiff,  apjainst  P.  Brady  &  Son  Co.,  De- 
fendant." The  sheriff  thereupon  replevied  the  chattels  from  the  pos- 
session of  P.  Brady  &  Son  Company,  and  delivered  them  to  the  Welch 
Motor  Car  Company.  Thereafter,  on  October  28,  1909,  an  order  was 
made  in  said  replevin  action,  directing  that  the  First  Conunerdal  Bank 
of  Pontiac,  the  plaintiff  herein,  be  made  a  party  defendant  thereto, 
and  that  the  summons  and  complaint  be  amended  accordingly,  pur- 
suant to  which  the  said  bank  appeared  and  answered  the  complaint ; 
and  judgment  was  entered  on  November  22,  1910,  awardint^  the  i>0'-- 
session  of  the  chattels  in  question  to  said  bank,  fixing  their  value  at 
$2,500,  with  damages  in  the  sum  of  $5,924.95  for  their  detention,  and 
that  if  same  were  not  returned  to  the  bank  by  the  Welch  Motor  Car 
Company  the  latter  should  pay  the  former  the  sum  of  $8,424.95.  An 
appeal  was  taken  from  that  judgment,  which  was  affirmed  by  this 
court  March  22.  1912.    149  App.  Div.  945.  134  X.  Y.  Supp.  1150. 

The  complaint  herein  sets  forth  three  causes  of  action.  The  first 
is  based  upK>n  a  statement  of  the  foregoing  facts  and  further  allega- 
tions of  the  return  of  a  judgment  unsatisfied,  of  the  failure  to  re- 
turn the  chattels,  or  to  pay  any  part  of  the  judgment,  and  of  an  as- 
signment by  P.  Brady  &  Son  Company  to  this  plaintiff  of  all  its  claim 
against  the  dcRndants  on  the  undertaking.  Judgment  is  asked 
against  the  defendants  herein  in  the  sum  of  $8,424.95,  being  the 
amotmt  of  the  said  judgment. 

The  third  cause  of  action,  after  reciting  the  same  facts,  asks  for 
judgment  against  the  defendants  in  the  sum  of  $93.87,  being  the  costs 
awarded  in  favor  of  the  l)ank  upon  the  appeal  hereinbefore  referred  to. 

[1]  The  second  cause  of  action  sets  forth  the  same  facts,  and  asks 
judgment  m  tiic  sum  of  $107.76,  being  the  costs  awarded  upon  said 
appeal  in  favor  of  P.  Brady  &  Son  Company.  Liability  upon  this 
cause  of  action  is  not  contested  by  the  defendants.  The  present  appeal 
is  taken  from  the  interlocutory  judt^ment  overruling  the  demurrer  to 
the  first  and  third  causes  of  action,  and  the  question  involved  is  whether 
the  sureties  upon  tlie  undertaking  were  liable  only  to  the  sole  defend- 
ant before  the  court  when  their  undertaking  was  given,  namely,  P. 
Brady  &  Son  Company,  or  whether  they  are  liable  as  well  to  the  dc- 
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fendant  subsequently  brought  in,  namely,  the  First  Commercial  Bank 
of  Pontiac.  It  will  be  noticed  that  the  undertaking  which  is  given  is 
one  the  form  of  which  is  fixed  by  statute.  Section  1699,  Code  Civ. 
Proc.  It  is  given  in  an  action  the  parties  to  which  are  specifically 
named,  and  refers  to  an  affidavit  in  which  the  defendant  then  named  is 
specifically  charged  to  have  wrongfully  detained  the  chattels  in  ques- 
tion. By  its  terms  the  sureties  bind  themselves  "to  the  defendant" ; 
that  is,  to  the  only  defendant  then  known  to  the  court  or  to  them,  and 
to  the  only  person  who  was  charged  with  having  committed  the  wrong- 
ful act.  In  effect,  they  bound  themselves  to  make  ^ood  to  the  defend- 
ant then  named  any  damage  which  he  might  sustam  by  reason  of  the 
plaintiff's  tmwarranted  assertion  of  a  claim  against  him.  It  is  obvious 
that  sureties  might  well  hesitate  before  giving  an  undertaking  which 
would  insure  the  world  at  large  against  loss  sustained  by  reason  of 
an  unwarranted  assertion  of  a  claim  on  plaintiff's  part.  The  sole  con- 
flicting claims  as  between  which  they  undertook  to  assume  liability 
were  those  between  the  plaintiff  and  defendant  then  present  and  liti- 
gating. 

[2]  The  liability  of  sureties  is  strictissimi  juris,  and  should  not  be 
extended  by  construction.  McCluskey  v.  Cromwell,  11  N.  Y.  593; 
Barns  v.  Barrow,  61  N.  Y.  39,  19  Am.  Rep.  247.  To  hold  that  the 
plain  language  of  this  undertaking  should  be  construed  to  mean  that 
the  sureties  are  bound  "to  any  person"  or  "any  defendant"  would  be, 
we  think,  to  unreasonably  extend  the  fair  import  of  the  undertaking. 
While  the  question  as  to  the  construction  to  be  given  to  such  an  un- 
dertaking has  never  been  directly  passed  upon  by  the  court,  it  would 
seem  that  the  construction  now  given  to  this  undertaking  is  the  one 
which,  has  been  heretofore  generally  accepted  as  the  correct  one.  In 
Hochman  v.  Hauptnian,  76  App.  Dhr.  72,  78  N.  Y.  Supp.  659,  an 
order  directing  the  issuance  of  a  supplementary  summons  aq-ainst 
Abraham  liarasch  as  a  party  defendant  in  the  place  of  John  Doe.  in 
an  action  in  replevin,  was  unanimously  reversed  by  this  court,  and  in 
the  opinion  of  Iiir.  Justice  Laughlin  In  that  case  tt  was  said : 

**Tf  the  apfteUaiit  had  been  Joined  originally,  he  would  hare  been  protected 
by  the  undertaklnp,  and  ht?  could  have  excepted  to  the  sureties,  or  have  re- 
claimed the  property.  Sections  708,  704,  €k)de  Civ.  Proc  It  is  not  clear  that 
tlw  appellant's  rigbts  could  be  ftally  prolMted  tt  lie  wira  not  broaght  in  as 
a  party  defendant.'* 

In  Goldstein  v.  Shapiro,  85  App.  Div.  83,  82  N.  Y.  Supp.  1038,  a 
motion  was  made  by  the  plaintiff,  in  an  action  in  replevin,  to  bring  in 
by  supplementary  summons  a  stranger,  who  had  filed  a  third  party 
claim  with  the  sheriff.  The  order  granting  the  relief  was  reversed  by 
the  Appellate  Division,  Second  Department,  and  in  his  opinion  Mr. 
Justice  Jenks  said : 

"Nor  is  it  an  answer  that  the  plaintiff  could  have  made  him  a  partjr  orlg* 
Inalt^,  because  if  tlils  bad  been  done  tbe  third  party  would  bare  bad  tbe 
protection  of  the  undertaking,  which  he  now  has  not;  and  he  could  have 
excepted  to  tbe  sureties  or  reclaimed  the  property,  which  he  now  cannot  do. 
TlMsa  emsldentleBS  moved  tbe  court  In  Hochman  t.  Bauptman,  10  App.  Div. 

72  [78  N.  X.  Supp.  m\r 
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The  case  of  Christal  v.  Kelly,  S8  X.  Y.  285,  is  not  in  conflict  with 
these  authorities;  for  there  the  defendants  for  whom  the  undertakinc^ 
liad  originally  been  given  were  members  of  a  firm,  the  third  member 
of  which  was  subsequently  brought  in  as  a  party  defendant.  When 
the  sureties  sought  to  avoid  liability  upon  the  undertakinjg,  they  did 
so,  among  other  grounds,  on  the  claim  that,  aS  they  had  given  an  un- 
dertaking^ to  pay  the  judgment  against  the  two  defendants  originally 
named,  they  were  not  liable  for  a  joint  judgment  against  those  persons 
and  others.  But  that  \va<;  the  r.T^e  of  an  undertaking  given  to  secure 
the  discharge  of  a  warrant  of  auachment;  and,  as  the  court  well  point- 
ed out,  it  was  intended  for  the  benefit  of  defendants  whose  property 
had  been,  or  might  be,  attadied  under  process,  to  enable  them  to  sub- 
stitute for  the  proi)erty  which  had  been  or  mi<2;ht  be  attached  security 
for  the  payment  of  any  judgment  which  might  be  recovered  in  the 
action,  and  thereby  relieve  their  property  from  the  actual  or  appre- 
hetrded  lien  of  tiie  process.  The  court  further  said : 

**It  iB  also  clear  that,  except  fior  tbe  undertaking,  the  attached  property 

would  have  been  available  to  satisfy  the  judfrment  obtained  against  tlipso 
defendants.  If  the  plaiutilTs  could  have  proceeded-  against  the  property,  in 
case  the  uodertaklos  had  not  been  siveQ,  It  seems  to  follow  that  thej  can 
proceed  against  the  sureties,  who  bave  sobstitiited  thdr  obllsation  in  place 

of  it." 

The  vital  difference,  it  will  be  seen,  between  the  case  just  cited  and 
the  case  at  bar  is:  First,  in  the  Christal  Case  the  unrlertaking  was 
given  to  retain  m  the  possession  of  specified  defendants  property  which 
they  then  had,  and  which  could  otherwise  have  been  held  by  the  plain* 
tiff  to  satisfy  his  claim;  and,  second,  that  the  defendants  who  were 
indemnified  by  the  undertaking  were  defendants  then  actually  present 
in  court  and  named  in  the  undertaking.  We  have  been  referred  to 
no  case  where  sureties  have  been  held  liable  as  to  third  parties,  who 
were  in  no  way  referred  to  or  included  in  the  language  of  the  under- 
taking itself. 

[3]  Nor  does  section  815  extend  the  liability  of  the  sureties  under 

the  undertaking.    That  section  reads  as  follows: 

"A  bond  or  undertaking,  given  in  an  action  or  special  proceeding,  as  pre- 
scribed in  this  act,  continues  in  force,  after  the  substitution  of  a  new  party 
in  plaee  of  an  original  pjirty.  or  any  other  change  of  parties;  and  has  there- 
after the  same  force  and  effect,  as  if  then  given  anew.  In  conformity  to  the 
change  of  parties.** 

The  sole  eftect  of  this  section  is  to  preserve  unimpaired  the  liability 
upon  a  bond  or  undertaking  in  favor  of  the  party  for  whose  benefit 
it  was  given,  regardless  of  any  subsequent  changes  in  the  parties  to 
the  action.  It  is  not  disputed  that  the  liability  of  the  sureties  upon 
the  undertaking  in  question  still  existed  in  favor  of  P.  Brady  &  Son 
Company  despite  the  bringing  in  of  the  bank  as  an  additional  party 
defendant;  and  that,  it  seems  to  me,  is  the  sole  effect  of  this  section 
upon  the  situation  in  this  case.  It  follows,  therefore,  that  ilie  sureties 
upon  the  undertaking  herein  were  liable  only  to  the  original  defend- 
ant in  the  action,  namely,  P.  Brady  &  Son  Company;  and  that  the 
bringing  in  of  the  bank  as  an  additional  party  defendant  did  not  ex- 
tend the  protection  of  the  undertaking  to  them. 
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The  complaint,  therefore,  fails  to  state  a  cause  of  action  in  favor 

of  the  plaintiff  herein,  save  in  so  far  as  it  sets  up  a  claim  in  favor  of 

P.  Ilrady  S:  Son  Company  for  the  costs  awarded  to  it  upon  the  appeal ; 
and  the  interlocutory  judgment  appealed  from  should  he  reversed,  and 
the  demurrer  sustained  as  to  the  first  and  third  causes  of  action. 

INGRAHAM,  P.  J.,  and  LAUGHUN.  J.,  concur. 

McLAU("iHLIN,  J.  I  dissent  on  the  fjround  that  the  undertaking, 
when  given,  took  the  place  of  the  property.  Its  purpose  was  to  insure 
a  return  of  the  property,  in  case  a  judgment  were  procured  directing 
its  return,  and  inured  to  the  benefit  of  any  party  to  the  action  entitled 
to  the  possession  of  the  property  at  the  time  the  judgment  was  ren- 
dered. Section  815,  Co<le  Civi!  Ptoq.;  Christal  v.  kelly.  S8  N.  Y. 
285;  Potter  v.  Van  Vranken.  36  N.  Y.  619;  Becovitz  v.  Saperstein. 
46  Ind.  App.  339,  92  N.  E.  551.  The  statute  permits,  under  certain 
circumstances,  the  substitution  of  parties,  and  this  fact  must  have  been 
known  to  the  sureties  at  die  time  the  undertaking  was  given ;  and  I 
think  we  should  hold  that  it  was  given  subject  tO  such  contingencv. 
Helt  V.  WMiittier,  31  Ohio  St.  475;  Howell  v.  Alma,  36  Neb.  80,  54 
N.  W.  126,  38  Am.  St.  Rep.  694. 

I  think  the  judgment  should  be  aflfirmed,  and  the  defendants  per- 
mitted to  withdraw  their  demurrer  and  interpose  an  answer,  on  pay- 
ment of  the  costs  in  this  court  and  the  court  below. 

SCOTT,  J.,  concurs. 


ROTIIM.^XN  V.  INl'ERROROUGH  RAPID  TRANSIT  CO.  ct  al. 
,    (Supreme  Court,  Appellate  Division,  First  Department.  February  7,  1913.) 

LiMiT.\TioN  OF  Acnoim  55*)— Ihjubibs  to  PROPeiTT-<CAuaB  of  Action — 

"Ofkbaxxow." 

Where  an  eleTnted  railroad  was  completed  January  15,  1880,  though 
not  opened  to  the  public  until  March  1,  1S>^0.  It  was  In  "oporatlon"  from 
the  former  date,  eo  tliat  an  action  first  brought  by  the  defendant  or  his 
ptedncemm  on  February  28.  1000,  to  rMtvaln  iU  operatton  and  main- 
tenance, was  IWRed  by  tbe  statutory  period  of  20  years. 

[Ed.  Note  —For  other  caasi^  Me  limitation  of  ActiODS,  Gent  Dig.  ii 
200-006;  Dec.  Dig.  8  55.* 
For  other  definitions,  see  Words  and  Phrases,  voL  6,  pp.  4002.  4003.] 
Laughlln.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Tiiomas  Rothmann  against  the  Interborough  Rapid 
Transit  Company  and  others.  From  a  judgment  entered  upon  a  deci- 
sion after  trial  at  Special  Term  (66  Misc.  Rep.  378,  121  N.  Y.  Sapp. 
200),  defendants  appeal.   Reversed,  and  complaint  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  McUAUGHUN, 
LAUGHUN,  CLARKE,  and  DOWUNG.  JJ.   

•For  other  ca.«es  see  nsM  toiric  ft  1  MVion  In  D«c.  ft  Am.  Digs.  19Q7  to  M»,  ft  R«p'r  Ind«SM 
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J.  Osgood  Nichols,  of  New  York  City,  for  appellants. 
Arthur  Furber,  of  New  York  City,  for  respondent. 

McLaughlin,  J.  Plaintiff  is  the  owner  of  certain  real  estate 
abutting  on  Second  avenue  in  dty  ol  New  York.  Defendants  have 
constructed,  are  maintaining,  and  operating  an  elevated  railroad  in 
that  street,  and  this  action  was  brought  for  an  injunction  and  dam- 
ages. The  trial  court  awarded  plaintiff  a  judgment  for  rental  dam- 
ages, and  an  injunction  against  the  maintenance  of  the  railroad,  un- 
less defendants  paid  the  plaintiff  the  damages  to  the  fee,  which  were 
fixed  at  $3,300.  The  defendants  appeal  from  the  judgment,  and  sub- 
stantially the  only  question  presented  is  whether,  from  the  undisputed 
facts,  defendants  have  acquired  the  right  by  prescription  to  maintain 
and  operate  the  raihx>ad.  The  defendants,  or  one  of  them,  commenced. 
to  construct  an  elevated  railway  in  Second  avenue  in  May,  1879,  and 
it  was  completed  by  January  15,  1880,  on  which  day  the  first  train 
was  run  over  the  line,  including  the  portion  in  front  of  plaintiff's 
property;  but  the  road  was  not,  in  fact,  opened  to  the  public  until 
March  1,  1880.  On  February  28,  1900,  one  Sophie  Sterns,  who  then 
owned  the  premises  now  owned  hy  the  plaintiff,  commenced  an  ac- 
tion to  enjoin  two  of  the  defendants,  the  Manhattan  Railway  Com- 
pany  and  the  Metropolitan  Elevated  Railway  Company,  the  then  own- 
ers of  the  elevated  railway  structure,  from  maintaining  the  same  or 
operating  trains  thereon.  That  action  is  still  pending.  The  present 
action  was  not  commenced  until  October  17,  1908. 

It  may  be,  as  contended  hy  respondent,  that  the  defendants  have  not 
acquired  the  right  by  prescription,  unless  they  had  acquired  it  at  the 
time  of  the  commencement  of  the  action  by  Sophie  Sterns,  February 
28,  1900.  Eaton  v.  Swansea  Waterworks  Co.,  17  Q.  B.  267 ;  Work- 
man V.  Curran,  89  Pa.  226 ;  Postlethwaite  v.  Payne,  8  Ind.  104.  Had 
they  acquired  such  right  at  that  timef  It  seems  to  me  there  can  be 
but  one  answer  to  the  question.  The  structure  was  completed  as  an 
elevated  railroad  January  15,  1880,  and  the  statutory  period  com- 
menced to  run.  as  it  seems  to  me,  from  that  time,  if  not  before.  A 
similar  question  was  considered  in  Ilindley  v.  Manhattan  Ry.  Co.. 
185  N.  Y.  335,  78  N.  E.  276,  and  the  court,  referrmg  to  its  decision 
in  Lewis  v.  N.  Y.  ft  H.  R.  R.  Co.,  162  N.  Y.  202,  56  N.  £.  540,  said: 

**After  deciding  that  the  company  hnd  acquired  no  right  by  adverse  pones- 
glon  rts  ncninst  tlif  flty.  we  held  thnt  it  had  acquired  certain  rights  by  pre- 
scription us  against  the  abutting  owners.  There  was  no  claim  of  title  to  the 
street  easenients,  excoiit  by  the  act  of  constracting  an  elevated  railroad  in 
the  public  street.  That  act  alone  constituted  the  entry,  and  the  mainte- 
nance  of  the  viaduct,  with  the  operation  of  trains  thereon,  constituted  tlie 
poBsonnlOB,  wbldi  wo  bold  In  20  yoan  ripened  Into  a  preaerlptlvo  rii^t" 

When  the  Sterns  action  was  commenced  the  road  had  been  in  com- 
plete operation  for  over  20  years,  and  this  gave  the  defendants  the 
right  as  against  her,  or  her  successors  in  interest,  to  thereafter  main- 
tain and  operate  it.  Respondent  urges,  and  this  seems  to  have  been 
the  theory  upon  which  the  trial  court  proceeded,  that  the  statutor>^ 
period  did  not  commence  until  March  1,  1880,  when  the  road  was 
opened  to  the  public.    This  question  was  also  considered,  as  I  read 
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the  opinion,  and  decided  adversely  to  the  respondent's  contention  in 
Bremer  v.  Manhattan  Ry.  Co.,  191  N.  Y.  333,  84  N.  E.  59.  In  that 
case  it  was  made  to  appear  that  after  the  structure  had  been  completed 
the  defendants  had  increased  the  length  of  their  trains  and  changed 
the  method  of  operating  them  from  steam  to  electricity,  for  which 

fiarpose  it  had  increased  the  structure  hy  putting  down  a  third  rail, 
t  was  held  that  such  changes  did  not  anect  the  defendants'  right  to 
maintain  and  use  the  original  structure,  the  court  saying: 

"In  the  case  before  us  the  right  asserted  and  exerdaed  by  the  defendants 
was  the  construction  and  operation  of  an  elevated  railroad  track  as  an  en- 
tity. The  oi>eration  and  l(Mipth  of  the  trains  were  mere  details  of  the  right, 
not  substantial  elements  or  limitations  of  It  The  increase  in  the  size  of,  or 
injurious  changes  In.  the  structure,  would  be  an  Increase  of  user,  for  wUtdi 
the  plaintiffs  might  seeU  compensation.  In  this  case  they  seem  trivial ;  but, 
if  the  plaintiffs  have  suffered  damage,  they  may  recover  fOr  such  damage, 
tmt  not  for  tbe  main  structara.  Thus  we  find  no  evidence  In  Uie  ease  to 
defeat  the  right  acquired  by  the  deCandants  tbroogb  pieearlption  to  maintain 
and  operate  their  railroad." 

See,  also,  Scallon  v.  Manhattan  Ry.  Co.,  185  N.  Y.  360,  78  N. 

E.  284,  7  Ann.  Cas.  168. 

Here,  as  we  have  seen,  the  defendants  commenced  to  erect  the  road 
in  1879,  and  the  structure  was  entirely  completed  January  15,  1880. 
Th^  then,  at  least,  asserted  their  right  to  use  tiie  street  in  front  of 
plaintiff's  premises  for  the  erection  of  an  elevated  railroad  and  to 
maintain  it  and  operate  trains  thereon.  This  tliey  did  by  entering  the 
street,  constructing  the  railroad,  and  by  the  operation  of  a  train.  The 
frequency  with  which  trains  might  thereafter  be  operated,  the  length 
of  the  trains,  or  the  purpose  for  which  they  were  run,  were,  as  pointed 
out  in  the  Bremer  Case,  mere  deuils  of  the  right  asserted  by  de- 
fendants, and  not  limitations  of  it. 

Attention  is  called  to  certain  authorities  as  holding  that  the  prescrip- 
tive period  did  not  commence  to  run  until  the  road  was  thrown  open 
to  the  public.  But  an  examination  of  them  shows  that  it  made  no 
possible  difference  whether  that  date  or  the  time  when  the  road  was 
completed  were  chosen,  and  the  court  did  not  have  under  considera- 
tion or  determine,  in  any  of  them,  whether  the  statutory  period  com- 
menced to  run  with  the  completion  of  the  railroad  or  the  operation 
thereon  of  trains  for  the  public. 

If  the  foregoing  views  .be  correct,  then  it  follows  the  judgment  ap- 
pealed from  must  be  reversed,  and  the  complaint  dismissed,  with  costs 
in  the  action  and  in  this  court  to  the  defendant. 

INGRAHAM,  P.  J.,  and  Cl^KE  and  DOWUNG.  JJ.,  concur. 

LAUGHLIN,  J.  (dissenting).  I  dissent,  upon  the  ground  that  the 

substantial  damages  in  this  class  of  cases  are  caused  by  the  operation 

of  the  railroad,  and  therefore  the  statute  of  limitations  as  to  opera- 
tion does  not  commence  to  run  until  the  coniniencement  of  public  op- 
eration at  regular  intervals,  as  distinguished  from  slight  occasional 
operation  for  the  purpose  of  experimenting  and  testiqg. 
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rEOPLE  ex  rol.  r^YNTII  v.  WALDO.  Police  C5oin*r. 

(Supreme  COurt,  Appellate  Division,  First  Depart  merit.    I'ebrunry  7.  lOlO.) 

Municipal  Cobporations  (|  1S5»)— Police  Fobck— Rsmoval  of  Officxb — 
Evidence  to  Sustain  Ciiaroes. 

Evidence,  on  proce<diiig  for  removal  of  a  member  of  the  uniformed 
force  of  the  police  depnrtment  of  New  York  City,  held  snflident  to  sas- 
tatn  findings  that,  in  his  capacity  of  examining  engineer,  boiler  Hiiuad, 
he,  on  examination  of  a  person  for  an  engineer's  license,  asked  quest i(»ns 
by  prearraugeuieut,  enabling  the  candidate  to  pass*  and  that  he  made 
false  sUitement^  to  his  superior  oUlcer. 

[Ed.  Note.— For  other  castm,  see  Municipal  Corpora tlona.  Cent  Dig.  11 
49J-500  ;  Dec.  Dig.  |  185.*] 

Scott  and  Dowling,  JJ.,  diuseutlug. 

Certiorari,  on  the  relation  of  John  Lynch,  against  Rhinelander 
Waldo,  as  Police  Commissioner  of  the  City  of  New  York,  to  review 
the  action  of  respondent  in  removing  relator  as  a  member  of  the  uni- 
formed force  of  the  police  department  of  tlie  City  of  New  York.  Writ 
dismissed,  and  proceedings  affirmed. 

Argued  before  INGRAHAM.  P.  and  McLAUGHUN, 
CLARKE,  SCOTT,  and  DOWLING,  JJ. 

Florence  J.  Sullivan,  of  New  York  City,  for  relator. 
Harry  Crone,  of  New  York  City,  for  respondent 

INGRAHAM,  P.  J.  There  are  two  charges  against  the  relator: 
The  first,  that  in  the  examination  of  a  certain  William  H.  Black,  to 
determine  his  qualifications  to  hold  a  third-class  engineer's  license, 
the  relator,  in  his  capacity  of  examining  engineer,  boiler  squad,  asked 

said  Black  certain  questions  by  proarrangcmcnt,  which  action  on  the 
part  of  the  relator  tended  to  tlefeat  the  just  purposes  of  the  examina- 
lion,  cither  wholly  or  in  part;  second,  that  the  relator  made  false  state- 
ments to  the  deputy  police  commissioner,  when  asked  by  the  commis- 
sioner whether  he  had  spoken  to  Patrolman  Graham  on  the  morning 
of  November  25,  1911,  and  he  answered  that  question  in  the  negative, 
which  answer  was  false. 

To  prove  the  first  charge.  Black,  the  applicant  for  the  license,  testi- 
fied that  he  presented  his  first  application  for  an  engineering  license 
to  the  relator  on  October  18,  1911.  He  was  examined  on  that  day, 
and  was  rejected,  and  was  told  to  go  back  and  get  posted  by  some 
engineer  and  return  in  three  month?.  Instead  of  waiting  three  months, 
he  returned  on  November  1st,  and  presented  the  same  application  to 
the  relator,  and  the  relator  asked  him  questions  in  relation  to  the  boil- 
ers in  the  plant  at  police  headquarters,  and,  when  Black  replied  that 
he  had  not  studied  them,  the  relator  told  him  that  he  could  not  do  any- 
thing for  him,  and  directed  him  to  go  down  and  see  what  kind  of 
boilers  they  were,  how  they  were  fixed,  and  to  come  hack  and  give  a 
detailed  description  of  them.  Black  applied  for  permission  to  exam- 
ine the  boilers  at  police  headquarters,  but  was  refused  permission  by 
the  superintendent  of  the  building.  Black  again  returned  on  Novem- 
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ber  25,  1911,  and  was  given  another  examination  by  the  relator,  when 
he  was  asked  certain  specified  questions,  answered  them  all  correctly, 
and  received  a  percentage  of  100  per  cent,  and  was  granted  his  li» 
cense.  It  appeared  that  on  the  morning  that  Black  was  examined  he 
went  to  see  Officer  Graham,  who  seemed  to  be  on  intimate  terms  with 
the  relator.  Graham  had  been  a  member  of  the  boiler  squad,  but 
had  been  relieved  from  that  duty  at  the  time  of  tliis  examination. 
Black  testified  that  he  was  aware,  before  he  came  before  the  relator 
on  that  morning,  of  what  ciuestions  he  would  be  asked,  and  that  he 
had  received  this  information  from  Officer  Graham  prior  to  his  ex- 
amination :  and  the  relator  asked  him  the  exact  questions  that  Graham 
had  told  him  would  be  asked  him,  and  he  answered  the  (|uestions  as 
he  had  been  instructed  by  Graham  to  answer  them.  It  also  appeared 
that  Black  had  called  on  braham  at  his  residence  at  half  past  7  o'clock 
in  the  moniing  of  the  day  that  he  was  examined;  that  he  and  Graham 
left  together  for  police  headquarters,  but  they  separated  at  the  corner 
of  Grand  and  Center  streets ;  that  Black  then  proceeded  to  the  exam- 
iner's room  at  police  headquarters,  and  there  found  Graham  and  the 
relator  and  two  other  persons  in  attendance ;  and  that  the  examination 
was  conducted  by  the  relator,  and  was  oral.  The  relator,  on  the 
stand,  absolutely  denied  having  received  any  information  from  Gra- 
ham in  relation  to  Black's  examination,  and  denied  having  any  con- 
versation with  Graham  on  the  niornine;-  of  the  examination,  altiiont^h 
it  was  subsequently  proved  that  he  greeted  him  when  he  entered  tlie 
room. 

The  first  question  presented  is  whether  this  testimony  sustains  the 
finding  that  the  relator  was  guilty  of  the  first  charge — that  in  his  ca- 
pacity of  examining  engineer  of  boiler  squad  he  asked  certain  ques- 
tions by  prearrangement.  Graham,  who  had  been  at  one  time  a  mem- 
ber of  this  boiler  squad,  had  been  relieved  from  that  duty  and  remand- 
ed to  patrol  duty.  He  had  no  official  business  at  police  headquarters 
on  the  morning  of  this  examination.  Graham  left  his  home  for  police 
headquarters  with  Black,  but  arrived  at  police  headquarters  before 
him,  and  was  in  the  same  room  with  the  relator  before  Black  pre- 
sented himself  for  examination.  There  was  ample  opportunity,  there- 
fore, for  Graham  to  inform  the  relator  what  questions  Black  could 
answer,  so  as  to  pass  his  examination  and  obtain  his  certificate.  Just 
what  questions  the  examiner  would  ask  could  have  been  known  to  no 
one  except  the  examiner,  as  the  relator  testified  that  he  varied  the 
questions  from  time  to  time.  Twice  lie  fore  Black  had  attempted  to 
pass  his  examination,  but  before  he  knew  what  questions  he  was  to 
be  asked  and  how  to  answer  them  he  failed  in  hit  examination.  The 
third  time,  however,  after  his  interview  with  Graham,  he  knew  what 
questions  were  to  be  asked,  and  had  been  instructed  how  to  answer 
them,  and  he  passed  the  examination.  There  is  a  coincidence  here  that 
is  a  little  difficult  to  explain  upon  the  hypothesis  of  innocence.  In 
these  examinations,  conducted  as  this  record  shows  they  are,  there  is 
ample  opportunity  for  bribery  or  corruption  that  is  most  difficult  to 
detect.  No  person  could  be  placed  in  charge  of  an  engine  or  boiler 
in  the  city  of  New  York  without  having  received  from  the  police  de- 
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partment  a  license,  and  thus  all  persons  engaged  in  this  occupation 
are  subject  to  the  members  of  this  boiler  squad.  The  efforts  made 
by  the  head  of  the  department  to  get  rid  of  officers  who  have  been 
giiilty  of  such  misconduct  should  not  be  so  hampered  as  to  prevent  the 
dismissal  of  the  policeman,  except  upon  proof  of  guilt  which  would 
justify  an  indictment. 

I  think  no  ont  reading  this  record  could  doubt  that  the  attitude  of 
the  relator  as  an  examiner  towards  Black  had  entirely  changed  be- 
tween the  first  and  second  examination,  and  the  third,  in  which  he 
was  successful.  Did  that  change  occur  because  of  an  increase  of 
knowledge,  or  evidence  of  greater  efficiency  by  Black  in  the  discharge 
of  his  duty?  There  is  no  evidence  to  justify  such  an  assumption. 
Certainly,  so  far  as  appears,  Blacic  had  no  greater  knowledge  of  work- 
ing an  engine,  or  the  performance  of  tlie  duties  of  an  engineer,  when 
he  appeared  for  the  third  examination,  than  when  he  appeared  at  the 
other  two,  except  the  instructions  that  he  had  received  from  Graham 
on  the  morning  of  the  third  examination,  and  then  Graham  had  told 
him  just  what  questions  would  be  asked  and  just  how  to  answer  them. 
When  he  got  to  police  headquarters,  he  was  by  the  relator  asked  jost 
the  questions  Graham  told  him  would  be  asked.  The  answers  were 
as  Graham  told  him  they  would  be,  and  he  passed  the  examination. 
Of  course,  both  the  relator  and  Graham  denied  that  this  remarkable 
change  of  attitude  of  the  relator  had  any  connection  with  Black's 
visit  to  Graham's  house  on  the  morning  of  the  examination,  or  that 
anything  that  happened  as  between  Graham  and  Black  produced  this 
change  of  attitude;  but  the  respondent,  who  knew  the  men  and  the 
methods  that  were  adopted,  was  satisfied  that  this  evidence  was  suffi- 
cient to  show  that  there  had  been  some  secret  understanding  between 
Black  and  Graham  and  the  relator,  and  that  the  examination,  con- 
ducted as  it  was,  was  the  result  of  such  an  understanding,  and  I  can- 
not say  that  that  collusion  is  without  evidence  to  sustain  it. 

In  regard  to  the  other  charge,  of  making  a  false  statement  to  the 
first  deputy  police  commissioner,  while  that  of  itself  might  not  be  suf- 
ficient to  justify  the  dismissal  of  the  relator  from  the  force,  it  was 
characteristic  of  the  relator's  attitude  towards  his  superior  officer 
and  his  relation  to  Graham.  There  was  evidently  some  suspicion  on 
the  part  of  the  police  authorities  that  these  examinations  were  in- 
fluenced by  imprf)per  considerations.  After  this  examination  was 
completed,  the  relator  was  called  in  before  the  first  deputy  commis- 
sioner and  was  asked  a  number  of  questions,  among  others,  wh^- 
er  he  (relator)  had  spoken  to  Officer  Graham  on  the  morning  of  No- 
vember 25,  1911,  to  which  the  relator  replied  in  the  negative.  The 
testimony  was  substantially  uncontradicted  that,  when  Graham  came 
into  the  room,  he  saluted  the  relator  by  some  such  conversation  as 
"Hello,  Jack,"  and  he  talked  to  Lieutenant  Breen,  also  a  member  of 
the  squad,  about  five  minutes,  and  Graham  also  had  some  conversation 
with  other  members  of  the  boiler  squad  who  were  present  before 
Black's  examination.  It  was  also  proved  that  Officer  Graham,  when 
examined  by  the  first  deputy  commissioner,  admitted  that  he  had  a 
conversation  with  the  relator,  both  with  him  and  Lieutenant  Breen. 
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This  certainly  was  not  a  frank  answer  to  the  commissioner^,  when  he 
was  asked  whether  he  spoke  to  Officer  Graham  on  the  morning  of  the 
examination.  The  deputy  police  commissioner  testified  that  the  re- 
lator said  that  he  did  not  speak  to  Graham,  that  he  saw  Graham  stand- 
ing in  a  room,  that  he  did  not  hear  Graham  speak  to  Fitzpatrick,  and 
•did  not  hear  Fitzpatrick  say  anythinp;^  to  the  relator ;  but  on  the  tes- 
timony at  this  hearing  he  admitted  that  he  heard  Graham  talking  to 
Fitzpatrick. 

Taking  all  the  testimony-— tad  I  have  examined  it  all  with  care— I 
think  there  was  a  basis  for  the  commissioner  finding  that  this  exam- 
ination of  Black  by  the  relator  was  the  result  of  some  arrangement 
between  the  relator  and  Graham,  and  that  Black  was  allowed  to  pass 
this  examination,  where  he  had  failed  before,  because  of  some  such 
arrangement,  communicated  in  some  way  by  Graham  to  the  rdator. 

I  think,  therefore,  that  the  judgment  of  the  commissioner  was  SttS- 
iained  by  the  evidence,  and  that  the  writ  should  be  dismissed. 

Mclaughlin  and  CLARKE,  JJ.,  concur.  SCOTT  and  DOW- 
UNG,  JJ.,  dissent 


NORTON  V.  WILSON. 

•{Supreme  Court,  Appellate  Division,  First  Department  l^mary  7,  1913.) 

.ASPBAL  AWD  Erbor  en  10f)0*) — Harmless  Error— Aroumbnt. 

In  an  action  for  malicious  prosecution  and  false  arrest,  in  which  the 
original  complaint  alleged  that  plaintiff  was  charged  Mrlth  larceny  and 
arrested  therefor,  the  complaint  was  amended  at  tiie  close  of  plaintiff's 
case  to  allege  tliat  the  charge  was  a  violation  of  the  hotel  law  in  taking 
property  from  the  hotel,  upon  wbich  tlie  landlord  had  a  lien,  but  plain- 
tUT  s  couiisol,  in  his  opening  argument,  emphasized  at  groat  length  that 
plaintiff  had  been  charged  with  larceny,  saying.  "Which  means,  in  plain, 
common  Anglo-Saxon,  yon  are  a  thief,"  and  made  that  Idea  dominant 
in  his  argument.  Held,  that  the  aigomeat  of  counael  must  bare  b&ea 
prejudicial  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Bnor,  Cent  Dig.  I  4136: 
Dec.  Die  I  loea*] 

Appeal  from  Trial  Term,  New  York  Cotinty. 

Action  by  Mabel  Norton  against  WiOard  Wilson.  From  a  judg- 
ment for  plaintiff  and  an  order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN.  CLARKE,  and  DOWUNG,  JJ. 

Beno  B.  Cattdl,  of  New  York  City  (Arthur  C.  Palmer,  of  New 
York  City,  of  counsel),  for  appellant 
Frank  F.  Davis,  of  New  York  City,  for  respondent 

CLARKE,  J.  The  complaint  alleged  two  causes  of  action,  one  for 
false  arrest,  which  was  dismissed  upon  the  trial,  and  the  other  for 
malicious  prosecution.  It  sets  up  that  the  plaintiff  was  by  profession 
4m  actress;  that  on  the  19th  of  October,  1909,  the  defendant  mali- 
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dously,  and  with  the  intent  to  injure  the  plaintiff  in  her  good  reputa- 
tion, appeared  before  a  police  magistrate  and  without  any  probable 
cause  whatsoever  charged  the  plaintiil',  before  said  magistrate,  with 
having  gommitted  the  crime  of  grand  larceny,  and  with  having  stolen 
certain  personal  property  of  the  value  of  $500,  and  maliciously  and 
without  probable  cause  procured  said  magistrate  to  grant  a  warrant 
for  the  arrest  of  plaintiff  upon  said  charj^^e ;  that  she  was  arrested  at 
her  home  in  the  evening,  taken  to  a  police  station  house,  and  there 
imprisoned  until  the  morning  of  October  20th,  thereafter  taken  to  the 
magistrate's  court,  and  having  been  examined  before  said  magistrate 
for  the  supposed  crime,  and  the  said  magistrate,  having  examined  the 
defendant  herein  and  his  witnesses,  adjudged  tlic  plaintiff  not  guilty, 
and  fully  discharged  and  acquitted  her  of  the  same ;  that  the  said 
charge  of  grand  larceny  and  the  arrest  of  plaintiff  tlicreunder  were 
extensively  published  in  several  public  newspapers,  as  the  plaintiff 
believes,  through  the  procurement  of  tlie  defendant;  that  by  means 
of  the  premises  the  plaintiff  was  injured  in  her  person  and  prevent- 
ed from  attending  to  her  profession,  business,  and  household  duties, 
and  was  compelled  to  pay  the  sum  of  $250  costs  and  counsel  fees  in 
defending  herself,  and  in  consequence  of  her  arrest  and  detention 
she  has  l^en  unable  to  procure  a  professional  engagement  such  as  she 
has  heretofore  had  by  reason  of  her  standing  in  the  profession ;  and 
that  many  persons,  hearing  of  her  arrest,  and  supposing  the  plaintiff 
to  be  a  criminal,  have  refused  to  employ  her,  to  her  damage  in  the 
sum  of  $25,000. 

The  plaintiff  was  the  wife  of  Edgar  Norton,  an  actor,  and  with  him 
and  their  son  had  occupied  an  apartment  of  three  rooms  and  bath  in 
the  Hotel  Remington,  of  which  the  defendant  was  the  proprietor,  for 

some  three  years  and  a  half.  At  the  time  of  the  occurrences  com- 
plained of.  they  were  in  debt  for  their  board  and  accommodations. 

The  defendant  testified: 

"As  far  as  I  can  rcuu'iiilier.  the  aecount  had  beou  an  open  one  for  about 
a  year  and  a  half  before  the  Nortous  went  away,  I  had  several  conversa> 
Tlons  about  the  nrcnniit  with  the  plniiitifT.  I  asked  Mrs.  Norton  whotlier 
.she  could  net  the  money  on  different  times.  She  a.ssnred  me  that  If  Mr. 
Norton  could  not  pay  the  bill  she  would  pay  u\e,  even  If  .she  had  to  dispose 
of  some  of  her  property  or  mortunpo  <!onie  of  her  property.  She  would  never 
.see  us  defrauded.  She  said  she  Inid  property.  On  the  strength  of  thaj,  we 
continue*!  giving  her  accommodations,  and  the  family.  •  •  •  The  latter 
part  of  September  I  asked  Mrs.  Norton  apain  if  she  would  get  me  the  amount 
of  the  bill,  which  was  getting  up  to  l  e  .'P.''».'>4,  and  she  told  me  that  Norton 
could  pay  this  bill  If  he  wanted  to;  that  he  was  earning  $125  a  week,  and 
wanted  me  to  send  ripht  away  and  demand  it,  and  suggesled  tlaat  I  send  a 
telegram,  which  I  did,  as  you  can  see." 

This  telegram  was  sent  to  Edgar  Norton  at  Chicago : 
"XoQ  must  pay  me  $50  every  week  or  pay  In  fall  and  vacate.** 

No  answer  was  received,  and  no  amount  has  ever  been  paid  on  said 
account.  He  further  testified : 

"I  asked  her  to  p;iy  ilu-  t  ill,  to  pny  whnt  she  owod.  to  pay  what  55he  ctinUi 
on  the  bill.  She  Kiid  .slie  would  ray  luo  if  Mr.  Kortou  did  not,  and  she  hei- 
aelT  would  be  re^puutdblei** 
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The  defendant  had  previously  had  a  litigation  in  attempting  to  en- 
force the  innkeeper's  lien,  in  which  he  had  been  successful  on  appeaL 
Lurch  V.  Wilson,  62  Misc.  Rep.  259,  114  N.  Y.  Supp  789.  The  fact 
of  this  litigation  and  the  daim  of  the  defendant  that,  as  an  innkeeper, 

he  had  a  lien  upon  property  in  the  possession  of  the  guests  of  his 
hotel  were  called  to  the  attention  of  the  plaintiff,  and  s^he  had  had  con- 
versations in  regard  thereto.  She  had  gone  to  her  attorney  and  con- 
sulted with  him  in  regard  to  her  rights,  and  had  been  advised  that  she 
could  take  out  of  the  hotel  her  own  personal  property.  The  defendant 
had  been  away  for  some  weeks  in  the  summer  and  early  fall  of  1909. 
and  when  he  returned  he  was  informed  by  various  members  of  his 
family  and  his  clerks  that  the  plaintiff  had  been  engaged  in  stripping 
her  apartment  of  everything  except  the  furniture.  On  October  6th 
the  plaintiff  was  stopped  as  she  was  carrying  out  of  the  hotel  a  large 
bundle,  and  on  the  /th  she  and  her  son  left,  leaving  the  bill  entirely 
unpaid.  Subsequently  another  guest  reported  to  the  defendant  that 
Mrs.  Norton  had  left  with  her  a  large  bundle  containing  things  from 
the  apartment. 

The  defendant  consulted  his  attorney,  laying  the  facts  before  him, 
who  told  him  that  it  was  a  misdemeanor,  but  advised  him  to  go  before 

a  magistrate  and  lay  the  matters  before  him.  The  mi^^dcmeanor  re- 
ferred to  is  that  provided  for  by  section  925  of  the  I'enal  I^aw  (Con- 
sol.  Laws  1909,  c.  40),  entitled  "Frauds  qn  hotel  keepers": 

"A  i^ersou  who  obUiins  any  lodglug,  food  or  accommodation  at  a  hotel,  inn, 
boarding  taoase  or  lodging  house,  accept  an  emigrant  lodging  house,  witliont 

paying  therefor,  with  intf^iit  to  defraiid  thp  proprietor  thereof  or  his  apent 
or  servant,  or  who  obtains  credit  ut  such  hotel,  inn,  boarding  bouse  or  lodg- 
ing house  by  the  use  of  any  false  pretense,  or  who,  after  obtaining  credit 

or  acooinniodation  at  such  liotel.  inn,  Vioardinj?  house  or  lo«li;iug  house,  causes 
to  be  removed  from  such  hotel,  inu,  boarding  house  or  lodging  house  bis  bag- 
gage without  the  permission  or  consent  of  tlie  proprietor,  manager  or  an- 
thorlzed  euiployC*  thereof  l)ef<>re  payin:,'  for  liis  lodiring.  food  or  accommoda- 
tion, and  with  the  intention  of  not  paying  therefor,  is  guilty  of  a  misde- 
meanor.** 

The  defendant  went  before  a  city  magistrate,  laid  the  facts  before 
him,  who  looked  up  the  provision  of  law  himself,  and  sent  to  his  clerk 
and  asked  him  to  look  it  up,  and  both  said  that  there  was  a  cause  for 
a  warrant.  An  aftidavit  was  drawn  up,  which  the  defendant  sig^ned, 
and  the  warrant  was  issued,  upon  which  the  plaintiff  was  arrested. 
She  was  arraigned  before  another  magistrate,  and  after  the  witnesses 
had  been  heard,  and  the  plaintiff  had  said  that  she  had  taken  the  ad- 
vice of  an  attorney,  the  magistrate  adjourned  the  further  hearing  until 
the  afternoon  and  sent  for  that  attorney,  and  upon  his  testifying  that 
he  had  j^iven  the  plaintitt  the  advice  that  she  could  take  her  own  per- 
sonal belongings  from  the  hotel  the  raag^istrate  discharged  her. 

After  these  papers  had  been  admitted  m  evidence,  and  at  the  close 
of  the  plaintiff's  case,  the  plaintiff  was  permitted,  over  objection  and 
exception,  to  amend  the  complaint,  stating  that  the  offense  with  which 
the  plaintiff  was  charged,  instead  of  being  larceny,  was  a  violation  of 
the  hotel  law.  Plaintiff's  counsel,  however,  in  his  opening,  had  expa- 
tiated at  great  length  upon  the  fact  that  the  plaintiff  had  been  charged 
with  the  crime  of  larceny,  saying,  "Which  means,  in  plain,  common 
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Anglo-Saxon,  you  are  a  thief,"  had  woven  it  Into  much  of  his  exami- 
nation, and  had  permeated  the  case  with  it,  as  is  evidenced  by  frequent 
questions  and  statements  by  jurors.  There  can  be  no  doubt  as  to  the 
prejudice  thereby  created. 

Plaintiff  was  permitted  to  give  evidence  herself  and  to  call  witness- 
es to  establish  a  number  of  phvsical  Ills  as  a  result  of  this  arrest  and 
detention  overnight,  which  evidence  was  inadmissible  under  the  plead- 
ings, and  the  troubles  testified  to  were  not  the  proximate  result  of  the 
defendant's  act.  These  matters  evidently  affected  the  jury  and  ac- 
count for  the  verdict.  There  were  other  errors,  which  may  not  oc- 
cur upon  a  new  trial. 

The  judgment  and  order  appealed  from  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event  All 
concur.  . 


BARffASD  BBAI/rr  GO.  V.  BOMWm 
(Supreme  Oonrt,  Appellate  Dlvtrion,  First  Department  February  7,  1918.) 

1.  Appeal  and  Earor  (S  867*) — Srmiio  Asidb  Vebdiot— Gbounds — Effict. 

Where  a  verdict  was  aet  aside  by  the  Mimiclpal  Court  solely  as  con- 
trary to  law,  and  its  order  was  affirmed  by  the  Appellate  Term,  the  facts 
found  are  taken  as  established. 

(Ed.  Note.— For  other  caseSt  see  Appetl  and  Brror,  Oent  Die  U  S4TS- 

8486:  Dec.  Dig.  8  807 

2.  Landlord  and  Tenant  f?  172») — CoNflTRucrtvE  Kvictton— Ratb. 

Nightly  noises  made  by  rats  In  the  walls  and  ceilinfrs  of  a  tenement, 
eonpled  with  an  ofieiMlTe  odor,  wbldi  increased  until  the  premises  be* 
came  untenantable,  amounted  to  a  constructive  eviction,  since  the  tenant 
eouid  not  make  the  place  habitable  by  pulling  down  the  walls  and  cl- 
ings to  eliminate  the  rodents. 

[Ed.  Note.— For  other  cases*  see  Landlord  and  Tenant  Oeot  Die.  I| 

605-703;  Dec.  Dig.  {  172.»] 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  the  Barnard  Realty  Company  against  Carl  Bonwit.  From 
a  judgment  of  the  Appellate  Term  (76  Misc.  Rep.  464,  135  N.  Y. 
Supp.  700),  affirming  an  order  of  the  Municipal  Court,  setting  aside  a 
verdict  for  defendant,  defendant  appeals.  Reversed,  and  verdict  re- 
instated. 

See,  also,  152  App.  Div.  94S.  137  N.  Y.  Supp.  1110. 
Argued    before    INGRAHAM,    P.    J.,    and  McLAUGHUN, 
LAUGHLIN,  CLARKE,  and  DOWLING,  JJ. 

Paskus,  Cohen  &  Gordon,  of  New  York  City  (Arthur  B.  Hyman,  of 
New  York  City,  of  counsel),  for  appellant. 

John  C.  Van  Loon,  of  New  York  City  (Frank  Walling,  of  New 
York  City,  of  counsel),  for  respondent 

CLARKE,  J.  [1]  This  is  an  action  to  recover  rent  of  an  apart- 
ment The  defense  was  constructive  eviction.  The  jury  found  for 
the  defendant  The  verdict  having  been  set  aside  sotely  as  contrary 

to  law.  the  facts  found  are  established. 
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[2]  Defendant  and  his  wife  moved  into  an  apartment  on  the  top 
floor  of  a  new  apartment  house  on  the  15th  of  September,  1910,  and 
moved  out  on  the  8th  of  November,  1910.  The  reason  therefor  was 
the  disturbance  caused  by  the  nightly  meetings  and  perfottnances  of 
rats  in  the  walls  and  ceilings,  coupled  with  a  most  offensive  odor» 
which  increased  until  the  place  became  untenantable.  There  are  two 
Appellate  Term  decisions — one,  Jacobs  v.  ISIorand,  59  Misc.  Rep.  200, 
110  N.  Y.  Supp.  208,  in  which  the  presence  of  bed  bugs,  croton  bugs, 
red  ants,  etc.,  was  held  not  to  be  sufficient  to  establish  a  constructive 
eviction;  and  the  other.  Madden  v.  BuDock  (Sup.)  115  N.  Y.  Supp< 
723,  which  held  that  the  loathsome  stench  of  dead  and  decayed  rats 
was  sufficient. 

Very  largje  numbers  of  people  live  in  tenement  houses,  apartment 
houses,  and  apartment  hotels  in  this  city.  Such  tenants  have,  and  can 
have,  control  only  of  the  inside  of  their  own  limited  demised  premises. 
Conditions  unknown  to  the  ancient  common  law  are  thus  created. 
This  requires  elasticity  in  the  application  of  the  principles  thereof. 
An  intolerable  condition,  which  the  tenant  neither  causes  nor  can 
remedy,  seems  to  me  warrants  the  ajiplication  of  the  doctrine  of  con- 
structive eviction.  The  rule  in  Jacobs  v.  Morand,  supra,  in  regard  to 
bugs  and  ants  within  tiie  apartment,  which  can  be  dealt  with  by  the 
tenant  by  processes  known  to  all  housewives,  should  not  be  extended 
to  cover  offensive  and  unbearable  nuisances  outside  of  the  apartment. 
This  tenant  could  not  pull  down  the  walls  or  the  ceilings.  He  and 
his  family  ought  not  to  be  compelled  to  pay  rent  for  an  apartment  in 
which  they  could  not  live. 

This  court  has  held  that,  when  the  landk>rd  had  the  entire  control- 
of  the  heating  plant,  a  failure  to  provide  sufficient  steam  heat  was 
enough  to  constitute  constructive  eviction.  Berlinger  v.  Macdonald, 
149  App.  Div,  5,  133  N.  Y.  Supp.  522.  Of  course,  that  case  is  differ- 
ent from  the  one  at  bar,  because  there  it  was  within  the  power  of  the 
landlord  to  furnish  the  heat,  and,  if  he  did  not,  it  was  an  act  of  omis- 
sion upon  his  part  But  lu  re  the  jury  have  found  the  existence  of 
an  intolerable  condition.  The  tenant  did  not  cause  it,  and  could  not 
remedy  it.  If  any  one  could  it  was  the  landlord.  He  attempted  to 
and  failed.  We  think  the  flat  dweller  was  justified  in  his  abandonment 
of  the  premises. 

The  determination  of  the  Appellate  Term  and  the  order  of  the  Mu- 
nicipal Court  should  be  reversed,  and  the  verdict  of  the  jury  reinstat- 
ed, with  costs  to  the  appellant  in  all  courts.  All  concur. 


CROMWELL  ct  al.  v.  NICHOLS  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Departnu'nt.    February  14,  1913.) 

1.  Taxation  (§  788*) — ^Tax  Titles — Lease— Pii£auMPTiON. 

On  the  production  of  a  tax  Icaaa,  ft  is  presumed  ttiat  tbe  tax  was  le- 
gally Imposed,  and  the  prooeedlngB  and  sale  regular. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  i|  1556,  1557, 

1559-l;"r>!»;   Dec.  Dlj?.  §  7S«.*] 
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2.  ArpEAT,  ANT)  Error  ^  1170*) — ^DXBPOSinOJI  021  APPEAL— TechMIOAI.  Eb- 
B0B8  Disregarded. 
In  view  of  the  express  provision  of  Code  Civ.  Proc.  f  1.^17,  as  amended 

by  Law.s  lOlL'.  c.  3SU,  inconsistency  in  the  conclusions  of  law  adopted  by 
the  trial  court  not  aftci-ting  any  substautial  rights  ot  the  parties,  does 
not  require  a  disturbance  of  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Lrror.  Cent.  Dig.  U  4032t 
4006»  4075,  4fiG8,  4101,  4454,  4540-4545;  Dec.  Dig.  1  1170.*] 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Hester  A.  Cromwell  and  others  against  Robert  C.  Nich- 
ols and  others.  From  part  of  an  interlocutory  jud«^ent  of  the  Spe- 
cial Term,  i)lainiitts  and  certain  defendants  appeal.  Judgment,  so 
far  as  appealed  from,  aftirmed. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBCRG,  BURR, 
THOMAS,  and  CARR,  JJ. 

H.  R.  Noyes,  of  New  York  City,  for  appellants  Cromwell  et  al. 
Clarence  R.  Freeman,  of  New  York  Ci^,  for  appellants  Nichols 

ct  al. 

James  W.  Treadwcll,  of  New  York  City  ^Joseph  F.  Keany,  of  New 
York  City,  on  the  brief),  for  respondent. 

PER  CURIAM.  [1]  The  question  as  to  the  presumption  ari.sini^ 
from  the  tax  kn'^c  involved  in  tlii<  action  was  necessarily  involvcci  in 
the  decision  made  in  Lott  v.  De  draw,  30  Him.  417.  An  examination 
of  the  printed  record  on  appeal  in  that  case  shows  that  this  precise 
question  was  sharply  and  elaborately  presented  to  the  court  by  the 
briefs  of  the  respective  counsel  We  do  not  feel  at  liberty,  und^  the 
circumstances,  to  consider  that  question  now  open  in  this  court,  in  view 
of  the  fact  that  it  ha-^;  stood  unquestioned  for  a  generation  or  more, 
and  may  be  considered  to  have  become  the  rule  as  to  the  statutes  in 
question,  all  of  which  have  been  long  since  repealed.  As  to  the  con- 
flict of  presumptions  arising  from  the  proofs  offered  by  the  plaintiff, 
we  are  of  opinion  that  a  question  of  fact  was  i)rescnted  for  the  de- 
termination of  the  trial  court,  and  that  its  decision  thereon  is  support- 
ed by  the  evidence  and  should  not  be  disturbed  on  apjical. 

[2]  Whatever  inconsistency  may  appear  in  the  conclusions  of  law 
adopted  by  the  trial  court  does  not  require  any  disturbance  of  the 
judgment  on  this  appeal,  in  view  of  the  power  conferred  upon  this 
court  by  section  1317  of  the  Code  of  Civil  Procedure,  as  amended  in 
1912  (Laws  1912,  c.  3S0|. 

The  interlocutory  judgment,  in  so  far  as  appealed  from,  is  affirmed 
with  costs. 


MENDEI>SON  v.  NEWBORO  et  aL 

(Supreme  Court,  Appellate  Oivialon,  First  Deimrtuent  February  7,  1913.) 

DlSCOVSEY     37*)— Kx.\MTNATioN  OF  Partiks  Before  Trial. 

An  order  may  issue  for  an  examination  of  defendants  before  trial, 
where  the  plaintiff's  oncontrovertcd  affldavit  shows  that  he  has  a  cause 
of  action,  and  Indicates  tlmt  he  is  without  soificient  inforaMtton  to  In- 
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telligently  frame  a  complaint  in  respect  to  matters  other  and  additional 
to  the  qvesttoo  of  the  amount  which  he  Is  entitled  to  recover. 

[Bd.  Note— For  other  caaee^  see  DiMOvery,  Gent  Dig.  I  00:  Dee;  Dig. 
I  87.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Justin  Mendelson  against  Moses  Newborg  and  others. 
From  an  order  vacating  an  order  for  the  examination  of  two  of  the 
defendants  before  trial,  plaintiff  appeals.  Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN, 
CLARKE,  SCOTT,  and  DOWUNG,  JJ. 

Jacob  A.  Cantor,  of  New  York  City,  for  appellant. 
Gabriel  I  Lewis,  of  New  York  City,  for  respondents. 

SCOTT,  J.  The  plaintiff  seeks  to  examine  two  of  the  defendants 
before  trial,  in  order  to  enable  him  to  frame  his  complaint.  The  alle- 
gations in  the  plaintiff's  affidavit,  which  are  not  controverted,  serve 

to  show  that  he  has  a  cause  of  action ;  but  they  also  indicate  that  he 

is  without  sufficient  information  to  intcllitjcntly  frame  a  complaint. 
Ordinarily  such  an  examination  will  not  be  allowed  merely  in  order 
to  enable  the  plaintiff  to  state  the  amount  which  he  claims  to  be  entitled 
to  recover ;  but  in  the  present  case  his  lack  of  information  does  not 
appear  to  be  limited  to  that  item  of  his  complaint. 

Each  application  like  the  present  must  he  determined  upon  its  own 
facts,  and  with  a  view  to  facilitating,  rather  than  retarding,  the  prompt 
and  accurate  formulation  of  the  issues  to  be  tried.  The  present  action 
is  not  unlike  the  case  considered  by  this  court  in  Matter  of  Sands,  98 
App.  Div.  148,  90  N.  Y.  Supp.  749,  wherem  an  order  was  sustained 
for  an  examination  for  the  purpose  of  framing  a  complaint  Upon 
the  authority  of  that  case,  we  think  that  the  order  for  examination 
should  have  been  allowed  to  stand. 

-  The  order  appealed  from  must  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  denied,  with  $10  costs.  AH  concur. 


In  re  OPPENHEIM. 
(Snpreme  Conrt,  Appellate  Division.  First  Deimrtinent.    F.Otruary  7,  1913.) 

AnOBNET  AND  CLIENT  (8  61*)— DISBARMENT — RbINSTATKMENT. 

Where  the  referee,  on  petition  by  an  attorney  for  a  rehearing  of  the 
application  to  disliar  him  aud  for  his  reinstatement,  found  that  the 
attorney  was  not  guilty  ot  tbe  cbargeii  on  which  he  was  disbarred,  and 
the  representatiTe  of  the  Bar  Atsoctfltlon  appearing  before  the  referee 
approved  his  report,  the  ccmrt  wUl  reinttate  the  attorney. 

[i:d.  Note  — For  Other  caaea,  see  Attorney  and  CUentp  Cent  Dig.  f 

Dec.  Dig.  §  Gl.*] 

In  the  matter  of  the  application  of  Benjamin  Oppenhcim.  an  Attor- 
ney, for  a  rehearing  of  the  application  to  disbar  him,  and  for  his 
reinstatement.   Reinstatement  ordered. 

See,  also,  146  App.  Div.  775,  131  N.  Y.  Supp.  423.  

•For  oth«r  cm—  wm  Mun«  topic  a  |  mwaw  ta  Doc.  a  Am.  Dl|i.  1907  to  dot*.  4  Rcp'r  ladosoo 
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Argued  before  INGRAIIAM.  P.  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

INGRAHAM,  P.  J.  This  proceedinjir  came  before  the  court  on  the 
petition  of  the  respondent  for  a  rehearing  of  the  application  to  disbar 
him  and  for  his  reinstatement.  The  opinion  of  this  court  in  the  orig- 
inal disbarment  proceeding  (58  App.  Div.  510,  69  N.  Y.  Supp.  524) 
contains  a  full  statement  of  the  facts.  The  matter  was  referred  to  the 
oilicial  referee,  who  has  reported  in  favor  of  the  application,  and  that 
the  respondent  should  be  reinstated. 

The  facts  that  have  developed  since  the  original  api)Hcation  was 
heard  are  fully  set  forth  in  the  report  of  the  referee,  and  it  is  quite 
evident  that  the  witnesses  before  the  referee  in  the  original  proceed- 
ing are  thoroughly  discredited,  and  that  a  finding  based  upion  their 
evidence  should  not  be  allowed  to  stand ;  and  as  the  referee  is  now 
satisfied  that,  as  an  original  proposition,  the  respondent  was  not  guilty 
of  the  charges  upon  which  he  was  disbarred,  and  as  the  representative 
of  the  Bar  Association,  who  appeared  before  the  referee,  has  approved 
the  report  of  the  referee,  I  think  that  we  should,  on  his  report,  rein- 
state the  respondent  as  an  attorney  and  counselor  at  law. 

It  is  so  orders.  All  concur. 


BWBN  T.  HOBFBR,  et  al. 
(Supreme  Court,  AppeHate  Dlvteton,  First  Departmoit  VthrvMrj  7,  1913.> 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  Ewen,  as  trustee  in  bankruptcy  of  Herman  W. 
Hoefer,  against  Elizabeth  M.  P.  Hoefer,  otherwise  known  as  Elizabeth 
M.  Ochs,  individually  and  as  executrix  of  Maria  Hackman,  deceased, 

and  another.   From  an  order  setting  aside  an  order  for  the  examina- 
tion of  a  defendant  before  trial,  plaintiff  appeals.  Reversed,  and  or- 
der for  examination  reinstated. 
See,  also,  139  N.  Y.  Supp.  1055. 

Argued  before  INGRAHAM.  P.  J.,  and  McLAUGHLIN, 
CLARKE,  SCOTT,  and  DOWUNG,  JJ. 

Bennet  &  Cooley,  of  New  York  City  (Elmer *£.  Cooley,  of  New 

York  City,  of  counsel),  for  appellant. 

.  Abraham  M.  Pariser,  of  New  York  City,  for  respondents. 

» 

PER  CURIAM.  The  action  is  brought  by  the  trustee  in  bankruptcy 

of  Herman  W.  Hoefer  to  set  aside  certain  conveyances,  for  an  ac- 
counting of  the  rents,  and  for  possession  of  the  premises  conveyed, 
on  the  ground  that  the  said  conveyances  were  made  for  the  purpose 
of  hindering,  delaying,  and  defrauding  creditors,  pursuant  to  a  secret 
agreement  and  conspiracy  that  the  property  should  be  held  for  and 
reconveyed  to  the  bankrupt  upon  his  request. 

The  complaint  alleges  that  at  the  time  said  Hoefer  made  the  transfer 
he  was  solvent,  and  that  the  effect  of  the  said  transfer  was  to  make 
him  insolvent  and  unable  to  pay  his  debts,  and  that  the  parties  to  the 
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said  secret  agreement,  conspiracy,  and  fraudulent  transfer  were  the 
defendants,  Hocfcr.  Hackinan  and  Ochs.  Sufficient  facts  were  pre- 
sented by  the  moving  papers  to  justify  the  order  for  the  examination 
before  trial. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements  to  the  appellant,  and  the  order  for  the  examination  re- 
instated, with  $10  costs. 


IBWBN  T.  HOEFER  et  aL 

(Supreme  Court.  Appellate  Division,  First  Department    February  7,  1913.) 

Appbai.  akd  Ebbob  (I  1180*) — ^ExAiONATioif  OF  Detendant — Stat  or  Tbxal. 

Where  an  order  draylng  a  motion  to  examine  defendairt  b^re  trial 
l8  reversed,  an  order  denying  a  stay  of  proceedloga  until  the  examine- 
tion  is  taken  will  also  be  reversed. 

[Ed.  Note— For  other  cases,  see  Appeal  and  Error,  Cent  IMg.  IS  4620- 
4681,  4668,  4668;  Dee.  Dig.  1 1180.*] 

^peal  from  3pecial  Term,  New  York  G)unty. 

Action  by  John  Ewen,  as  trustee  in  bankruptcy  of  Herman  W. 
Hoefer,  against  Elizabeth  M.  F.  Hoefer  and  others.  From  an  order 
denying  plaintiff's  motion  for  a  stay  until  a  defendant  could  be  exam- 
ined before  trial,  plaintiff  appeals.    Reversed,  and  motion  granted. 

See,  also,  138  N.  Y.  Supp.  1115;  139  N.  Y.  Supp.  1054. 

Anued  before  INGRAHAM.  P.  J.,  and  McLAUGHLIN, 
CaUARKE,  SCOTT,  and  DOWLING,  JJ. 

Bennet  &  Cooley,  of  New  York  City  (Ehner  £.  Cooley»  of  New 
York  City,  of  counsel),  for  appellant. 
Abraham  M.  Pariser,  of  New  York  City,  for  respondents. 

PER  CURIAM.  This  court  having  reversed  the  order  vacating  an 
order  for  the  examination  before  trial,  this  order  denying  a  stay  of 
proceedings  until  the  taking  of  said  examination  should  be  reversed, 
with  $10  costs  and  disbursements  to  the  appellant  and  the  nootum 
granted,  with  $10  costs. 


FUBTHlfANN  BTRTHMAm 
(Supreme  Court;  Appellate  Dlvlflion,  First  Department.  Febroary  7,  1918.) 

]•  DiVOBCB  (I  107*) — Bill  of  PARTirtTi^\Bs — Adultery. 

In  an  action  for  divorce  on  the  ground  of  adultery,  a  complaint  which 
abounds  with  such  pbraees  as  "diners  other  men**  and  "divers  other 
places,"  and  which  would  permit  plnlntifT  to  oflTer  proof  to  show  adul- 
teries committed  anywhere,  with  any  man,  within  two  years,  was  so 
sweeping  that  It  would  be  impossible  to  frame  issnes,  and  a  motion  for 
a  bill  of  particulars  should  be  granted. 

[Ed.  Note.— For  Other  eases,  see  Divorce^  Cent  Dig.  U  846-348;  Dec. 
Dig.  S  107.*1 

2.  Divorce  ({  107*)— Monona — Bill  or  PABncnLaas— Bttdbncb. 

Where  a  motion  asks  for  a  Mil  of  particulars,  and  that  evidence  be 
not  admitted  respecting  matters  concerning  which  plaintiff  falls  to  give 

•Pw  otlMr  «aaM  M  MiM  tople  a  i  MVian  In  Dm.  a  Anu  Digs.  IMff  to  da^ 
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particulars,  the  part  of  the  motton  as  to  tlie  admUialoii  of  testimony 

is  premature. 

[Ed.  Note.— Vor  other  cases,  see  Divorce,  Cent  Dig.  IS  346-348;  Dec. 
Dig.  1 107.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charles  Purthmann  against  Gertrude  Furthmann. 
From  an  order  denjring  a  motion  for  a  bill  of  particulars,  the  de- 
fendant appeals.  Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGilLIN, 
CLARKE,  SCOTT,  and  DOWLING,  JJ. 

James  W.  Osborne,  of  New  York  City,  for  appellant. 
Abraham.  Levy,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  plaintiflf  sues  for  divorce  upon  the  ground  of 
adultery,  by  a  com])laint  containing  no  less  than  16  paragraphs 
setting  forth  alleged  acts  of  adultery  in  the  most  sweeping  and 
general  terms.  At  a  cursory  glance  the  complaint  appears  to  set 
forth  names  and  places  with  considerable  particularity,  but  it 
abounds  with  indefinite  phrases,  such  as  "divers  other  men"  and 
"divers  other  places,"  so  that,  in  cfTcct.  it  would  permit  plaintiff  to 
offer  proof  to  show  adulteries  comniiilcd  anywhere,  with  any  man, 
and  at  any  time  within  a  period  of  two  years.  It  is  manifest  that 
such  a  complaint  as  this  affords  no  information  to  defendant  as  to 
what  she  will  be  called  upon  to  meet,  and  that  it  would  be  quite 
impossible  to  frame  issues  which  would  certainly  cover  the  mat- 
ters to  be  tried.  The  purpose  of  gratiting  a  bill  of  particulars  in  a 
case  like  the  present  is,  as  has  often  been  said,  to  define  the  issues 
which  are  to  be  tried,  and  unless  plaintitf  has  drawn  his  complaint 
recldesslYy  and  bases  it  only  on  suspicion,  he  must  be  able  to  state 
more  definitely  than  he  has  done  what  charges  against  his  wife  he 
c.\])ects  to  sui)port  by  proof. 

[1]  Iti(lc<  d,  his  attemjited  denial  of  his  ability  to  give  further 
particulars  is  but  half-hearted  and  far  from  convincing,  and  it  is 
quite  evident  that  his  controlling  reason  is  that  stated  in  his  atn- 
davit  to  the  effect  that  he  is  advised  by  his  counsel  that,  because 
he  expects  to  prove  his  charges  by  circumstantial  evidence,  he  is 
"not  obliged  to  furnish  any  of  the  (Ictails  required  by  the  defendant 
or  her  attorneys."  This  advice  was  doubtless  based  upon  the  case 
of  Krauss  v.  Krauss,  73  App.  Div.  509,  77  N.  Y.  Supp.  203,  much 
relied  on  by  respondent  upon  this  appeal,  and  cited  by  the  justice 
at  Special  Term  as  authority  for  the  denial  of  the  motion.  The 
Krauss  Case  was  very  different  from  thi>.  There  was  but  one  co-  • 
respondent  named,  atul  the  places  at  which  tlie  adultery  wa^  alleg- 
ed to  have  been  comniitted,  evidently  tlie  successive  residences  of 
the  co-respondent,  were  stated  with  particularity.  All  that  was  not 
stated  was  the  particular  day  or  days  on  which  the  adultery  was 
committed.  It  was  very  apparent  that  the  plaintiff  expected  to  rely 
upon  a  continuous  intimacy,  accompanied  by  such  circumstances 
as  would  justify  the  inference  that  the  intimacy  had  been  adulter- 

•For  «tlMr  CMM  see  une  t^le  a  f  mniau  tn  Deo.  a  Am,  DtgB.  1M7  to  datib  a  R«p'»  ladaiM 
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OU&  In  such  a  case  it  would  not  be  necessary  for  plaintiff  to  point 
out  and  prove  the  precise  dates  on  which  acts  of  adultery  were 

committed,  and  therefore  she  was  not  required  to  specify  them. 

It  may  be  in  the  present  case  that  the  plaintiff  is  honestly  unable, 
and  should  not  be  required,  to  tie  himself  down  quite  so  closely  as 
defendant  would  have  him  do;  yet  it  is  entirely  clear  that  she  is 
entitled  to  much  closer  specifications  of  what  she  may  be  called 
upon  to  meet  at  the  trial  than  is  afforded  by  the  complaint.  The 
plaintiff  has  not  been  sufficiently  frank  and  ingenuous  with  the 
court  to  enable  us  to  say,  in  detail,  how  far  he  should  be  required 
to  comply  with  the  defendant's  demand,  or  how  much  latitude  of 
specification  should  be  allowed  him,  in  the  interests  of  justice.  We 
cannot  accept  his  general  statement  that  he  cannot  give  with  great- 
er particularity  the  ^xact  times  when  or  places  where  the  alleged 
acts  of  adultery  were  committed,  in  view  of  the  very  general  charg- 
es in  his  complaint.  If  he  cannot  exactly  specify,  he  can  at  least 
limit  the  range  of  his  charges.  Upon  the  papers  before  us,  the  best 
disposition  of  the  motion  will  be  to  grant  the  motion  as  it  is  made, 
inserting  in  the  order  the  provision,  contemplated  by  the  notice  of 
motion,  that  in  case  the  plaintiff  has  no  knowledge,  or  is  unable 
to  give  precise  particulars,  with  reference  to  any  of  the  matters  as 
to  which  particulars  are  ordered,  he  shall  so  state  under  oath.  Of 
course,  he  will  be  expected  to  make  an  honest  attempt  to  comply 
with  the  order,  and  must  be  prepared  to  satisfy  the  court  as  to  his 
good  faith. 

[2  I  So  much  of  the  motion  as  asks  that  the  plaintiff'  be  precluded 
from  offering  pvool  respecting  matters  concerning  wln'ch  plaintiff 
fails  to  give  particulars  is  premature.  It  will  be  time  enough  to 
consider  that  question  when  the  bill  of  particulars  has  been  fur- 
nished. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted  to  the  extent  above  indi- 
cated, with  $10  costs.  All  concur. 


ABNER  H.  HARPER,  Inc.,     GITT  OF  NBWBUR<3H. 

(Snprenie  Court,  Special  Term.  Oranpre  County.    February  15,  191.3.) 

MuMuiPAL  Corporations  (S  354*)— Pubuo  Work  —  Bids  —  MiaiAKc  —  Rk- 

Plaintiff,  intending  to  bid  00  cents  [tor  Hiical  foot  for  bluestone  cuil)itig 
and  65  cents  for  concrete  curbiog,  put  in  a  bid  to  defendant  city  in 
wbich  the  prlees  were  transposed  by  mittake.  and  the  city,  without 
•  fraiiiL  bad  faith,  or  mutual  mistake,  accepted  Its  bid  for  the  stone 
corbiug  at  65  cents  per  lineal  foot  Held,  that  plaiutiir,  under  such  cir- 
comstauoes  and  after  flie  acceptance  *a  Its  bid,  was  not  enUtied  to  a  de- 
cree permittinK  It  to  rescind  for  mistake  and  recover  its  deposit. 

[Kd.  Note  — For  other  cas^  see  Municipal  Corporations,  Cent  Dig.  11 

886,  bST ;  I>ec.  Dig.  i  354*] 
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Action  by  Abner  M.  Harper,  Incorporated,  against  the  City  of 
Newburgh.  for  rescission  of  a  bid  for  municipal  work,  and  to  recover 
$500  deposited  with  the  bid  to  secure  compliance  therewith.  Com- 
plaint dismissed. 

Hirschberg  &  Hirschberg,  of  Newburgh,  for  plaintiff. 
Graham  Witschief,  of  mwburgh,  for  defendant. 

TOMPKINS,  T.  The  plaintiff  made  a  mistake  in  certain  figures 
contained  in  a  bid  which  it  submitted  to  the  defendant  for  street  im- 
provement work  in  the  city  of  Newburgh,  and  now  seeks^  to  rescind 
its  bid  and  recover  the  siun  of  $500  deposited  with  said  bid  with  the 
dty  clerk. 

The  bid  consisted  of  several  items,  and  plaintiff's  claim  is  that 
there  was  an  unintentional  transposition  of  figures  as  to  two  items 
as  follows:  The  plaintiff  had  intended  to  charge  90  cents  per  lineal 
foot  for  bluestone  curbing,  and  65  cents  per  lineal  foot  for  concrete 
curbing ;  whereas,  in  the  bid  as  submitted,  those  figures  were  madver- 
tentl^  tran^osed,  so  that  the  plaintiff  offered  to  do  the  bluestone 
curbing  at  65  cents  per  lineal  foot,  instead  of  90  cents,  and  the  city 
council,  receiving  the  bid  in  that  form,  acted  upon  and  accepted  it^ 
in  the  absence  of  any  representative  of  the  plaintiff.  The  next 
morning,  after  the  plaintiff's  bid  had  been  accepted  and  the  con- 
tract awarded,  the  mistake  was  discovered  by  plaintiff's  officers,  who 
promptly  gave  notice  to  the  defendant  of  the  mistake,  and  asked  leave 
to  withdraw  said  bid  and  for  a  return  of  the  said  deposit  of  $500. 
Correspondence  and  negotiations  followed,  culminating  in  the  award- 
ing of  a  contract  for  the  said  street  improvement  to  another  concern, 
and  action  of  the  city  cotmdl  intended  to  operate  as  a  forfeitare  of 
the  plaintiff's  deposit. 

The  mistake  in  plaintiff's  bid  is  admitted.  At  least  there  is  no 
claim  that  the  figure  given  for  bluestone  curbing  was  intended  to  be 
given,  and  the  plaintiff's  claim  that  it  was  a  mistake,  and  that  the 
work  could  not  have  been  profitably  done  for  that  price,  is  not  dis- 
puted. Under  the  circumstances,  it  would  seem  that  justice  and  eq- 
uity required  a  return  to  the  plaintiff  of  its  deposit,  and  that  was  my 
impression  at  the  trial ;  but  it  seems  that  the  law  is  the  other  way,  and 
that  the  plaintiff  cannot  recover  its  deposit  after  the  defendant  has 
acted  upon  the  bid  and  awarded  the  contract,  unless  there  was  a  mu- 
tual mistake,  or  a  mistake  on  one  side  and  fraud  or  bad  faith  on  the 
other.  There  is  no  claim  that  there  was  a  mutual  mistake*  nor  does 
the  plaintiff  contend  for  any  fraud,  deceit,  or  had  faith  on  defendant's 
part.  The  mistake  or  error  in  the  bid  was  not  apparent  on  its  face, 
nor  was  the  defendant's  attention  called  to  it  until  after  it  had  been 
accepted  and  the  contract  awarded. 

Under  these  circumstances,  it  seems  that  the  awarding  of  the  work 
to  the  plaintiff  made  a  complete  contract,  which  is  bindmg  upon  both 
parties,  and  from  which  neither  may  escape,  except  upon  proof  of 
fraud  or  bad  faith  or  mutual  mistake.  City  of  New  York  v.  Seely- 
Taylor  Co..  149  App.  Div.  98,  133  N.  Y.  Supp.  808.  In  this  recent  de- 
cision the  bid  was  more  than  $100^000  less  than  the  iicxt  lowest  bidder. 
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while  the  lowest  bid  on  readvertisement  was  $124,000  higher  than  the 
one  In  suit,  which  was  $10,000,  when  it  was  intended  to  be  $103,000. 

In  the  case  of  City  of  New  York  v.  Dowd,  140  App.  Div.  359,  125 

N.  Y.  Supp.  394,  cited  by  plaintiff's  counsel,  the  error  appeared  on  the 
face  of  the  bid,  it  being  the  extension  of  multiplications,  the  items  of 
which  appeared  on  the  bid,  and  the  city's  engineer  at  once  noticed  the 
mistakes  in  the  extensions,  before  the  bid  was  acted  upon.  In  Mof- 
fett,  Hodgkins  &  Clark  Co.  v.  Cit^  of  Rochester,  178  U.  S.  373,  20 
Sup.  Ct.  957,  44  L.  Ed.  1108,  the  bid,  as  to  one  item  at  least,  was  read 
before  any  other  bid  as  to  that  same  item  was  read,  and  immediately 
on  hearing  the  bid  as  to  that  item  read  the  company's  representative 
announced  that  the  bid  was  erroneous  and  explained  the  error.  The 
chief  error  was  in  one  item,  which  read  $1.50  per  cubic  3rard  for  rock 
tunnding,  while  all  the  other  bids  submitted  varied  from  $12  to  $15 
per  yard.  The  company's  representative  at  once  claimed  that  the  per- 
son who  filled  out  the  formal  bid  had  been  instructed  in  writing  to 
enter  a  bid  of  $15  as  to  that  item,  instead  of  $1.50.  The  figures  had 
been  copied  from  a  memorandum  by  a  bookkeeper  who  was  very 
shortsighted.  The  error  as  to  the  first  item  was  in  inserting  the  bid 
for  another  item.  These  errors  were  observed  and  called  to  the  at- 
tention of  the  city  authorities  before  the  bid  was  formally  acted  upon. 
These  facts  distinguish  this  case  from  the  one  at  bar. 

The  defendant  is  entitled  to  judgment  dismissing  the  complaint, 
with  costs. 


B.  F.  8TDVEN8  GO.  v.  SCAUS. 

(SuprenM  Oonrt  Appennte  DtTiston,  Beooiid  Department  February  14.  1013.) 

Execution  ({  .372*)— Supplementary  Proceedi.nos — Examination  or  Debtob 
Pbiob  to  Sctdbn. 

Code  Civ.  Proo.  $  24.'{6.  provides  that  at  any  time  after  the  issuing  nnd 
before  the  return  of  an  executiOD  the  JuUi^inent  creclitor,  on  written 
evidence  that  the  judgment  debtor  has  property  wbl^  lie  nnjiistly  re- 
fosed  to  apply  towurd  the  Indsrmont,  Is  entitled  to  an  order  requlrluj? 
the  debtor  to  be  exauiined  concerning  his  property.  Held,  that  an  order 
for  the  ezamlnattoD  of  a  Judgment  debtor  nnder  sudi  section  is  auxiliary 
and  not  siipploment.iry  to  the  expcutlon.  and  that  the  remedy  provided 
thereby  is  not  barred  by  the  lapse  of  10  years  from  the  date  of  the  re- 
turn of  an  execution  on  tbe  judgment,  wbere  nnotlMr  exeeution  liad  been 
issued  on  which  no  return  was  made. 


[Ed.  Note.— For  other  eaaei^  aee  Execution,  Gent  Dig.  i  1099;  Dec 

Dig.  §  372.* J 

Appeal  from  Special  Term.  Kin^j^s  County. 

Action  by  the  R."  F.  Stevens  Company  against  Henry  Maus  From 
an  order  denying  defendant's  motion  to  vacate  an  order  for  his  ex- 
amination before  the  return  of  execution,  under  Code  Civ.  Proc.  § 
2436^  he  appeals.  Affirmed. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR, 
WOODWARD,  and  RICH,  JJ. 


•roe  othw       MS  aam*  tople  A I  mnoB  la  Dte.  a  Am.  Dicib  1M7  la  eat%  *  Btpt  iBteM 
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Frederick  E.  Fishel.  of  New  York  City,  for  appellanL 
J.  T.  Cruser,  of  Brooklyn,  for  respondent. 

JENKS,  P.  J.  The  judgment  debtor  appeals  from  an  order  of  the 
Special  Term  that  denies  his  motion  to  vacate  an  order  for  his  ex- 
amination made  pursuant  to  section  2436  of  the  Code  of  Civil  Proce- 
dure. The  judgment  was  entered  September  20,  1893.  and  an  ex- 
ecution issued  forthwith  was  returned  partly  satisfied  on  October  3, 
1893.  A  further  execution  was  issued  on  November  20,  1912,  and 
was  outstanding  on  November  23,  1912,  when  the  order  under  the 
said  section  was  made. 

The  sole  ground  taken  for  vacation  was  that  the  right  thereto  was 
and  is  barred  by  section  2435  of  the  Code  of  Civil  Procedure.  W  e 
are  cited  to  I.  &  T.  N.  Bank  v.  Quackenbush,  143  N.  Y.  567,  38  N. 
£.  728.  That  case  determined  that  an  order  authorized  by  section  2435 
became  barred  after  the  lapse  of  10  years  from  the  date  of  the  return 
of  an  execution,  but  in  no  way  dealt  directly  with  section  2436.  But 
the  contention  of  the  appellant  is  that  the  reasoning  of  the  opinion 
is  applicable  to  the  latter  section.  The  Court  of  Appeals  placed  its 
decision  upon  two  grounds.  The  first  ground  is  that,  as  the  judgment 
was  barred  after  the  lapse  of  20  years,  it  was  reasonable  to  suppose 
that  at  SOmt  time  within  that  period  the  debtor  was  relieved  from  pro- 
ceedings of  the  character  in  question,  and  that  such  limitation  was 
determined  by  the  statute  itself  to  be  10  years,  inasmuch  as  the  stat- 
ute prescribed  that  at  any  time  within  10  years  after  the  return  of 
an  execution  the  judgment  creditor  was  entitled  to  the  order.  There 
is  no  analog}  beween  the  statute  dien  considered  by  the  Court  of  Ap- 
peals and  the  statute  now  under  consideration,  save  that  both  are  in 
aid  of  the  judgment  creditor.  Scctii^n  2435  provides  a  remedy  after 
a  returned  execution,  and  consequently  arises  upon  the  whole  or  partial 
failure  of  the  execution.  Section  2436  provides  a  remedy  in  further- 
ance of  an  outstandii^  execution.  There  is  no  express  limitation  in 
section  2436  like  unto  that  of  the  10  years  in  section  2435,  save  that 
the  period  of  issuance  is  confined  to  any  time  after  the  issuing  of 
execution  and  before  the  return  thereof.  If  the  general  principle  enun- 
ciated by  the  Court  of  Appeals  in  I.  &  T.  N.  Bank  v.  Quackenbush, 
supra,  that  every  such  remedy  must  be  "barred  by  the  lapse  of  some 
ddinite  period  of  time"  nnist  be  applied  to  this  remedy,  then  such 
principle  is  substantially  satisfied  by  this  provision  last  mentioned. 

The  second  ground  in  I.  T.  N.  Bank  v.  Quackcnliush,  supra,  is 
that  proceedings  supplementary  to  execution  are  remedies  in  equity 
subsdtttthre  for  the  creditors'  bill  of  chancery ;  that  the  rule  that  such 
bill  could  not  be  maintained  unless  the  creditor  had  exhausted  all  his 
remedies  at  law  or  was  in  such  a  position  as  to  make  such  remedies 
unavailable,  applied  to  an  order  made  under  section  2435 ;  and  that, 
therefore,  if  the  creditor's  judgment  had  ceased  by  lapse  of  time  to  be 
a  lien,  his  remedy  at  law  could  not  be  exhausted,  and  he  must  by  some 
proper  proceeding  reinstate  the  lien,  for  otherwise  the  issue  and  return 
of  the  execution  would  be  an  idle  ceremony.  But  I  think  that  an  or- 
der made  under  seaion  2436  is  not  in  its  nature  a  substitute  for  tlie 
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former  creditors'  bill  For  the  right  to  briiij:^  such  a  bill,  aside  from 
statutory  provisions,  rests  upon  a  judj^ment.  and  in  "a  creditors'  suit, 
strictly  so  called,  ♦  ♦  *  where  the  creditor  seeks  to  satisfy  his 
judgment  out  of  the  equitable  assets  of  the  debtor  which  cannot  be 
reached  on  execution,"  generally  the  creditor  must  have  an  execution 
returned  unsatisfied.  Pomeroy's  Equitable  Remedies,  §§  882,  887.  As 
the  order  under  section  2436  must  be  made  while  the  execution  is 
outstanding,  it  is  auxiliary,  not  supplementary,  to  the  execution,  and 
until  the  return  of  that  execution  it  cannot  be  known  that  the  rem- 
edy at  law  has  been  exhausted.  The  order  was  issuable  while  an  ex- 
ecution could  be  issued,  and  in  this  case  there  is  no  question  as  to  the 
regularity  of  the  executioo.  Section  1377  of  the  Code  of  Civil  Proce- 
dure. 

The  question  presented  by  this  appeal  was  decided  correctly  at  Spe- 
cial Term  in  Press  Pub.  Co.  v.  McCill,  136  N.  Y.  Supp.  177.  The 
order  must  be  afiirmed,  with  $10  costs  and  disbursements.  All  ooncuf . 


PENFIELD  T.  PENFIELD. 
(SopreiM  Court,  Appellata  DlTislon,  First  D^rtment   February  7,  1018.) 

1.  WOBK  AND  LABOB  (1  7*)— SBBVJCB8  BBTWIXN  PbBSOKS  Hf  FaMILT  RBLA* 

tiow. 

Whorn  a  child,  whose  mother  died  shortly  after  her  hlrth,  was  brought 
up  by  an  aunt,  who  in  at>out  five  years  became  ber  Btepinother,  and  she 
eontlnned  to  reside  with  her  fiither  apd  stepmother  during  her  Infancy 
and  after  she  attained  full  ape.  and  continued  to  reside  with  her  step- 
mother after  her  father's  death,  and  returned  to  live  with  her  stepmother 
irarsuant  to  her  Invitation,  the  law  wonld  not  Imply  a  promise  to  pay 
for  board. 

[Ed.  Note  — For  other  cases,  see  Work  and  Labor,  Gent  Dig.  f|  11)6-22-, 
Deo.  Dig.  §  7.*] 

2.  Work  and  Labob  ({  28*) — Sebvices  Between  Persons  in  Family  Rbla- 

TI02C. 

Evidence  held  not  to  Justify  a  fiiulinR  of  a  contract  Mndins  a  child 
to  pay  board  while  llvlnj?  with  her  annt,  who  bK'aine  her  stepmother. 

[Ed.  Note. — For  other  cases,  see  Work  uud  Labor,  Cent.  Dig.  H  17,  05 ; 
Dec.  Dig.  f  2&*] 

Dowling,  J.,  dIaaentlDg. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  William  W.  Penfield.  as  executor  of  Louisa  Ann  Penfield, 
deceased,  against  Susan  A.  Penfield.  From  a  judgment  for  plaintiff, 
entered  pursuant  to  a  decision  of  a  referee,  to  \\  liom  the  issues  had 
been  referred  to  hear,  try,  and  determine,  defendant  appeals.  Re> 
versed,  and  new  trial  ordered. 

See.  also,  145  App.  Div.  916,  129  X.  Y.  Supp.  1139. 

Argued  before  INGR.'VHAM,  P.  J.,  and  McLAUGilLlX,  LAUGH- 
LIN,  CLARKE,  and  DOWLING,  JJ.  

•For  otliu-  cases  see  same  topic  A  i  mriCBKB  la  Dec.  *  Am.  Digi.  1907  to  date.  It  Rep'r  ladasM 
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Thomas  A.  McKennell,  of  New  Yofk  City  (George  C.  Appell,  of 
Mt.  Vernon,  and  Alfred  H.  Appell,  of  New  York  (^ty,  on  the  brief), 

for  appellant. 

Gerard  Roberts,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  During  the  period  from  September  1,  1901,  to  No- 
vember 1, 1905,  the  appellant  resided  with  her  stepmother  at  the  home- 
stead in  Westchester  county,  which  the  appellant's  father  had  by  will 

left  to  his  widow,  the  plaintiff's  testatrix,  for  life  "as  a  house  for  my 
family";  and  this  action  is  brought  to  recover  for  the  board  and  lodg- 
ing of  the  appellant  during  that  time.  The  plaintiff  alleges  that  the 
board  and  lodging  were  furnished  at  the  request  of  the  appellant, 
and  were  reasonably  worth  the  sum  of  $25  per  week.  These  allega- 
tions were  put  in  issue  by  the  answer,  and  the  appellant  alleged  that 
the  board  and  lodging  were  furnished  to  her  gratuitously,  and  she 
also  interposed  the  statute  of  limitations  as  a  bar  to  a  recovery.  The 
action  was  not  commenced  until  the  5th  day  of  August,  1910.  The 
referee  rules  that  the  action,  in  so  far  as  a  recovery  is  sotight  for  the 
period  prior  to  August  5,  1904,  is  barred  by  the  statute  of  limitations; 
but  he  allowed  a  recovery  for  the  period  between  the  5th  day  of  Au- 
gust, 1904,  and  the  date  of  the  death  of  appellant's  stepmother,  No- 
vember 1,  1905,  at  a  rate  of  $25  per  week,  that  being  the  value  of 
the  board  and  lodging  as  given  by  two  boarding  house  proprietors, 
called  by  plaintiff  as  experts,  in  answer  to  hypothetical  questions. 

[1]  The  appellant  and  a  brother  are  the  surviving  issue  of  their 
father's  first  marriage.  The  second  wife  of  the  appellant's  father  was 
his  first  wife's  sister,  and  therefore  the  plaintiff's  testatrix,  in  behalf 
of  whose  estate  a  recovery  for  appellant's  board  and  lodging  is  sought, 
was  both  appellant's  stepmother  and  aunt.  Moreover,  appellant's 
mother  died  a  week  after  appellant  was  bom,  and  her  aunt,  who  within 
about  five  years  became  her  stepmother,  cared  for  and  brought  her 
up  as  if  she  were  her  own  child.  The  appellant  continued  to  reside 
with  her  father  and  stepmother  until  about  1892,  at  which  time  she 
was  about  40  years  of  age.  Prior  to  appellant's  birth,  her  mother  s 
mind  had  been  affected,  and  evidently  the  appellant  inherited  a  weak 
mind,  for  she  was  and  is  of  a  melancholy  disposition  and  eccentric, 
and  her  presence  annoyed,  and  at  time  tested  the  patience  of,  those 
about  the  household,  although,  apparently  out  of  consideration  for  her 
mental  condition,  no  feeling  of  ill  will  was  entertained  against  her. 
During  the  year  last  mentioned  the  appellant's  father  took  her  away 
from  home  on  a  visit,  and,  instead  of  bringing  her  back,  left  her  as 
a  boarder  where  they  had  visited,  and  from  that  time  on  until  he  died, 
in  August,  1896,  she  did  not  again  l)ccoine  a  permanent  member  of 
his  household,  although  from  time  to  time  she  made  short  visits  home, 
and  she  was  visiting  there  when  her  father  died.  Appellant's  step- 
mother left  two  sons,  the  issue  of  her  marriage  to  appellant's  father. 
On  the  death  of  appellant's  father,  she  and  her  brother  and  her  step- 
brother William  and  her  stepmotfier  constituted  the  remaining  mem- 
bers of  tlie  household.  William  was  unable  to,  or  would  not,  bear 
with  appellant's  eccentricities,  and  he  insisted  that  she  should  not  re- 
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mam  a  member  of  the  hotiseliold ;  and  he  evidentiy  induced  his  mother 
40  visit  her  son,  who  was  not  living  at  home.  The  appellant,  finding 
•that  she  was  left  alone,  went  away  and  boarded  again,  and,  except 
for  occasional  visits  home,  she  boarded  at  numerous  places,  including 
the  home  of  her  stepbrother  James,  until  about  the  1st  of  September, 
1901.  About  this  time  William  ceased  to  be  a  member  of  the  house- 
liold,  and  thereupon  his  mother,  with  his  consent,  requested  James 
to  invite  the  i^pellant  to  return  to  the  homestead  and  live  with  her, 
whicli  the  appellant  did,  and  remained  there  until  the  death  of  her 
stepinother.  In  such  circumstances,  the  law  will  not  imply  a  promise 
to  pay  for  board  or  lodging.  CoUyer  v.  Collyer,  113  N.  Y.  442,  21 
N.  £.  114;  SttUivan  v.  Sullivan,  6  Hun,  658;  Williams  v.  Hutchin- 
son, 3  N.  Y.  312-319,  53  Am.  Dec  301. 

[2]  There  is  no  evidence  that  any  express  contract  was  made  be- 
tween the  appellant  and  her  stepmother,  either  with  respect  to  the 
amount  to  be  paid  or  charged  for  board  and  lodging,  or  either,  or 
•that  appellant  was  to  pay  for  either  board  or  lodging.  There  is  no 
evidence  that  appellant's  stepmother  ever  presented  a  bill  for  board 
•or  lodging,  or  ever  demanded  from  her,  or  asked  for,  the  payment  of 
any  amount  for  either  board  or  lodging.  The  judgment  against  the 
appellant  is  predicated  upon  an  implied  agreement  to  pay  the  reason- 
able value  of  the  accommodations  furnished  to  the  appellant  by  her 
stepmother.  There  is  evidence  in  the  record  tending  to  show  tha^  the 
appellant  understood  that  she  was  to  pay  for  her  toard  and  lodging, 
uid  that  she  intended  so  to  do,  and  that  her  stepmother  intended  to 
make  a  charge  therefor,  and  that  the  appellant  was  desirous  at  differ- 
ent times  of  having  the  amount  she  was  to  pay  agreed  upon;  but  there 
is  no  evidence  that  there  ever  was  any  agreement  with  respect  thereto 
between  her  and  her  stepmother.  Considerable  of  the  evidence  tend- 
ing to  show  that  the  plaintiff's  testatrix  intended  to  charge  the  appel- 
lant for  board  and  lodging  consists  of  declarations  made  by  the  testa- 
trix, in  the  absence  of  the  appellant,  which  appear  to  have  been  drawn 
out  on  cross-examination  of  a  witness  for  plaintiff,  or  received  with- 
out objection.  With  the  exception  of  those  declarations,  made  by  the 
stepmother  in  her  own  interest,  there  is  no  evidence  in  the  record  from 
which  it  could  be  fairly  inferred  that  there  was  an  agreement  be- 
tween testatrix  and  appellant  that  the  latter  should  pay  for  her  board 
and  lodging,  excepting  the  evidence  given  by  a  nurse  in  the  employ  of 
the  testatrix,  who  testified,  in  effect,  that  some  six  months  prior  to 
the  testatrix's  death  ^e  witnessed  a  conversation  between  the  testatrix 
and  the  appellant,  which  arose  from  the  fact  that  the  appellant  had 
ordered  ddicacies  from  the  grocer's,  and  the  witness  says  that  the 
testatrix  complained,  and  said  that  the  appellant  would  have  to  pay 
"board,"  or  "more  board,"  or  "higher  board,"  if  she  wanted  '*such 
things"  ordered.  The  witness,  says,  however,  that  the  appellant  as- 
serted her  right  to  live  at  home  without  paying  board,  and  stated  that, 
if  she  were  to  be  charged  board,  she  would  leave.  One  version  of  that 
interview  as  given  by  the  witness  is  entirely  consistent  with  the  ab- 
sence of  any  agreement  to  i)ay  board,  and  therefore  a  recovery  on 
her  testimony  should  not  be  permitted. 
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There  is  in  the  record  competent  evidence  of  declarations  against 

interest  made  by  the  testatrix  to  her  son  and  his  wife,  to  the  effect 
that  she  was  not  charpinp:  and  did  not  intend  to  charge  appellant  for 
either  board  or  lodging,  notwithstanding  the  fact  that  her  son  Wil- 
liam was  insisting  that  she  do  so.  There  is  evidence  in  the  record 
upon  which  it  is  argued  that  it  is  not  improbable  that  appellant  was 
to  be  charged  with  board  and  lodging,  and  that  the  testatrix  intended* 
as  William  testified  she  stated  to  him,  to  charge  the  appellant  for 
board,  but  not  for  lodging.  The  appellant  during  these  years  had 
an  income,  from  property  left  in  trust  by  her  father,  of  between 
$1,500  and  $2,000  a  year.  The  income  of  her  stepmother  could  not 
have  been  much  more  than  that  amount,  for  she  had  the  income  fnxn 
a  trust  fund  of  $20,000  and  the  rent  of  a  house  in  Lexington  Avenue, 
borough  of  Manhattan,  New  York,  which  rented  for  $1,200  a  year. 
Prior  to  the  time  when  the  testatrix  invited  the  ai)i)cllant  to  return 
home,  the  appellant  had  been  declared  a  paranoiac  by  a  physician  who 
had  examined  her,  and  it  was  thought  that  it  would  be  necessary  to 
send  her  to  a  sanatorium,  where  her  income  would  have  been  insuffi- 
cient to  maintain  her.  She  had,  prior  to  her  return  home,  been  pay- 
ing $15  per  week  for  board  and  lodging.  There  is  evidence  tending 
to  show  that  the  will  of  appellant  s  father,  as  construed  by  at  least 
one  member  of  the  family,  precluded  a  charge  being  made  against  ap- 
pellant for  lodging,  and  that  the  testatrix  understood  that  her  de- 
ceased husband  intended  that  the  appellant  should  be  permitted  to  live 
at  home.  Her  father  by  his  will  gave  her  the  furniture  in  her  room 
in  the  family  mansion,  which,  together  with  the  clause  in  his  will  by 
which  he  left  the  use  of  the  homestead  to  his  widow  "as  a  house"  for 
his  "family,"  is  some  indication  that  the  appeUant  had  a  right  to  the 
use  of  the  room  known  and  recognized  by  her  father  as  her  room. 

The  fact  that  appellant's  brother  and  stepbrothers,  prior  to  the  time 
she  returned  home,  had  executed  an  agreement  construing  the  will  as 
entitling  the  stepmother  to  the  use  of  the  entire  house,  and  that,  while 
appellant  was  afforded  a  home  there,  she  was  induced  to  sign  the  same 
agreement,  does  not  materially  weaken  the  contentions  made  in  her 
behalf  on  this  appeal.  If  there  was  any  evidence  of  an  express  con- 
tract between  the  testatrix  and  the  appellant  for  the  payment  of  her 
board,  it  would  not  be  improbable,  in  the  circumstances,  that  such 
an  agreement  was  made ;  but  in  the  absence  of  such  evidence,  and  in 
the  absence  of  any  claim  made  by  the  testatrix  during  this  period  of 
over  four  years,  for  part  of  which  period  one  of  the  sons  of  the  tes- 
tatrix wras  managing  the  property  of  the  appellant  under  a  power  of 
att(^rney,  and  with  income  owing  to  appellant  which  might  have  been 
appropriated  to  the  payment  of  lier  board,  it  is  improbable  that  there 
was  any  agreement  for  the  payment  even  of  board,  or  that  the  testa- 
trix intended  to  make  any  charge  against  the  appellant  therefor.  The 
reasonable  inference  from  the  evidence  is  that  the  testatrix  had  great 
Sjrmpathy  for  the  appellant,  and  an  afTection  for  her  akin  to  that  of  a 
mother,  and  that,  in  so  far  as  she  administered  to  the  wants,  care,  and 
acconnnodation  of  the  appellant,  she  did  so  gratuitously  and  without 
any  expectation  of  reward. 
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We  are  of  opinion,  therefore,  that  the  findings  in  favor  of  the  plain- 
tiff are  against  tiie  weight  of  the  evidence.   It  follows  that  the  judg-  • 
ment  should  be  reversed,  with  costs  to  appellant  to  abide  the  event, 
and  a  new  trial  ordered  before  another  referee. 

INGRAHAM,  P.  J.,  and  McLAUGHLlN  and  CLARKE,  JJ.,  con- 
cur. 

DOWUNG,  J.  I  dissent,  and  favor  the  reversal  of  the  judgment 
and  the  granting  of  a  new  trial  only  if  plaintiffs  should  refuse  to  agree 
to  a  reduction  of  the  amount  awarded  to  the  sum  of  $967.50,  with 
interest,  amounting  in  all  to  $1,300.16,  being  at  the  rate  of  $15  per 
week  for  the  board  and  lodging  furnished  defendant;  that,  an  my 
opinion,  being  a  fair  and  reasonable  compensation  therefor. 


MENDELSON  et  al.  v.  IRVING  et  al. 
(Supreme  Court,  Appellate  DiTision,  First  Department   February  7,  1913.) 

1.  Saucs  (?  479*) — CoNDiTiowAi.  Sales — Title  of  Seller. 

A  seller,  Id  a  contract  stipulating  tliat  title  shall  remain  in  talm  until 
payment  of  the  price,  and  tbat  In  case  of  default  he  shall  have  tb«  right  to 
take  rossc'sslon,  !k  not  deprived  of  such  riplit,  on  default  In  the  payment 
of  a  note  for  a  part  of  tbe  price,  merely  because  be  attempted  to  exer- 
cise the  right  by  yoid  process  of  replevin,  for  the  officer  taldns  possession 
under  the  void  writ  must  be  deemed  to  have  done  so  as  the  aCNit  of 
tlio  s»  ller,  and  the  buyer  may  not  complain. 

LKd.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  SI  141&-1436;  Dec. 

Dig.  1 4m*] 

2L  Appeal  and  Erbor  (§  1109*) — Dispositio.v  of  Case  on  Appeal. 

Where  the  complaint  .should  have  been  dismissed  at  the  close  of  plain- 
tiff's case,  or  a  verdict  directed  for  defendant  at  the  close  of  the  whole 
case,  but  no  motion  therefor  was  made  at  the  dose  of  the  whole  cas^ 
a  jud^rnient  for  plaintifT  and  nn  order  denying  a  new  trial  must  be  re- 
versed, and  a  new  trial  ordered. 

[Ed.  Note. — For  other  cases,  see  Api>eal  and  Error,  Cent.  Dig.  fS  4531- 
4539;  Dec  Dig.  f  lie9.*l 

Appeal  from  Trial  Term.  New  York  County. 

Action  by  Louis  Mendelsun  and  another  against  James  D.  Irving 
and  others.  From  a  judgment  for  plaintiffs,  and  from  an  order  de- 
nying a  new  trial,  certain  defendants  appeal.  Reversed,  and  new 

trial  ordered. 

Ar-ucd   before   INGRAHAM.   P.   J.,  and  McLAUGHLlN, 

LAUGH LL^^  CLARKE,  and  SCOTT,  JJ. 

Charles  A.  Wilson,  of  New  York  City,  for  appellants  Irving  and 
Crosse. 

Francis  £.  Neagle,  of  New  York  City,  for  appellant  A.  H.  An- 
drews Co. 

Harry  M.  Marks,  of  New  York  City,  for  respondents. 
•Kor  otbar  cm«  m«  mum  uwie  A  |  mciibbb  In  0«c.  ft  Am.  Olgi.  ISO?  to  datft,  4  R«p'r  Indtnw 
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McLaughlin,  J.  On  the  23d  of  March,  1910,  the  A.  H.  An- 
drews Company,  a  foreign  corporation  having  a  branch  office  in 
the  cit_v  of  New  York,  entered  into  a  written  contract  with  the 
plaintiffs  for  the  sale  and  delivery  to  them  of  298  chairs,  to  be  there- 
after installed  in  the  plaintiffs'  moving  picture  establishment  in 
New  York  City.  The  contract  provided  that  the  purchase  price 
should  be  $447»  of  which  $50  was  to  be  paid  at  the  time  the  order 
for  the  chairs  was  sent  in.  and  the  balance  when  they  were  install- 
ed; that  title  to  the  chairs  should  remain  in  the  Andrews  Compa- 
ny until  "full  payment  in  cash"  was  made;  that,  if  promissory 
notes  were  given  on  account  of  the  purchase  price,  they  were  not 
to  be  considered  as  payment,  but  merely  as  evidence  of  the  indebt- 
edness; and  if  default  were  made  in  the  payment  of  any  part  of  the 
purchase  price,  "whether  evidenced  by  promissory  notes  or  other- 
wise," the  Andrews  Comjiany  had  the  ric^ht  to  retake  the  chairs, 
with  or  without  force,  and  with  or  without  legal  process,  and  re- 
tain the  portion  of  the  purchase  price  then  paid. 

The  chairs  were  delivered  and  installed  in  June,  1910.  •  Plaintiffs 
did  not  pay  for  them,  nor  had  they,  up  to  the  2d  of  August,  paid 
anything  towards  the  purchase  price,  except  $100.  On  that  day 
they  paid  an  additional  $100.  and  ^ave  two  promissory  notes  for 
the  balance.  Each  note  was  for  $123.50,  and  bore  interest  at  the 
rate  of  8  per  cent. — one  being  payable  on  September  1st  and  the  oth- 
er on  October  1st  following.  The  notes  were  not  paid  when  they 
became  due,  nor  any  part  of  them,  and  on  the  13th  of  October  1910, 
the  Andrews  Company  commenced  an  action  against  these  plain- 
tiffs in  the  Municipal  Court  of  the  City  of  New  York  to  recover  the 
purchase  price,  and  on  the  same  day  obtained  a  writ  of  replevin,  by 
which  the  marshal,  acting  under  the  direction  of  the  defendant 
Crosse,  took  possession  of  the  chairs  and  delivered  them  to  the  de- 
fendant Bowman,  with  whom  they  were  stored  in  the  name  of  the 
Andrews  Company.  Two  days  later  the  plaintiffs  requested  the 
return  of  the  chairs,  and  offered  a  surety  company's  bond  to  secure 
the  payment  of  the  amount  remaining  due.  The  request  was  re- 
fused, and  thereupon  the  plaintiffs  obtained  an  order  of  the  Munici- 
pal Court  vacating  the  writ  of  replevin  and  directing  any  person 
who  held  possession  of  the  chairs  to  return  them  to  the  plaintiffs. 
On  the  same  day  one  of  the  plaintiffs,  tOLrether  with  the  marshal 
who  had  executed  the  writ,  demanded  the  chairs  from  Dowman; 
but  he,  at  the  instigation  of  the  defendants  Irving  and  Grosse,  who 
were  representing  the  Andrews  Company,  refusM  to  deliver  them. 
A  second  demand  for  the  possession  was  subsequently  made,  and, 
on  its  being  refused,  the  plaintiffs  caused  Bowman,  Irving,  and 
Grosse  to  be  adjudicated  in  contempt  of  court.  The  chairs  were 
then  returned  to  the  plaintiffs,  who  set  them  up  in  their  establish- 
ment, and  they  are  still  there.  They  have  never  been  paid  for,  and 
nothing  has  since  been  paid  upon  the  notes. 

At  the  trial  it  was  conceded  that  the  writ  of  replevin  was  void, 
the  court  not  having  jurisdiction  to  issue  it;  but  the  defendants 
contended  they  had  the  right  to  take  possession  of  the  chairs  by 
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virtue  of  the  terms  of  the  contract  of  sale.  The  court  submitted  to 
the  jury  the  question  whether  the  delivery  and  acceptance  of  the 
notes  had  not  effected  a  payment  of  the  amount  due  under  the  con- 
tract, thus  abroi^ating  the  vendor's  right  to  retake  possession  upon 
a  default  in  payment.  The  jury  found  in  favor  of  the  plaintiffs,  and 
awarded,  as  against  the  defendants  Grosse,  Irving,  and  the  An- 
drews Company,  $500  compensatory  damages  and  $1,700  punitive 
damages,  makmg  $2,200  in  all.  The  action  was  discontinued 
against  Bowman,  the  warehouseman.  Judgment  was  entered  ac- 
cordingly, from  which  the  Andrews  Company,  Irving,  and  Grosse 
appeal. 

[Ij  A  bare  statement  of  the  facts  would  seem  to  be  sufficient  to 
indicate  that  the  judgment  appealed  from  is  erroneous.  The  An- 
drews Company  has  never  been  paid  for  its  chairs.  The  title  was 

in  it.  The  contract  gave  it  the  right  to  take  them  in  case  the  pur- 
chase price  were  not  paid,  with  or  without  force,  and  with  or  with- 
out legal  process.  It  did  what  the  contract  gave  it  the  right  to  do, 
and  yet  finds  itself  with  a  judgment  against  it  for  $2,200  because 
it  did  so.  It  was  erroneous  to  submit  to  the  jury  the  question 
whether  the  notes  had  been  taken  in  payment,  and  by  reason  there- 
of the  vendor's  rights  under  the  contract  abrop^atcd, ^because  it  was 
expressly  provided  in  the  contract,  if  notes  were  given,  they  should 
not  be  considered  as  payment,  but  merely  evidence  of  the  indebted- 
ness. The  contract  could  not  be  destroyed  in  this  way,  and  the 
plaintiffs  now  concede  that  fact,  but  contend  that  the  Andrews 
Company  did  not  assume  to  take  possession  of  the  chairs  by  virtue 
of  the  contract,  ])ut  by  virtue  of  a  writ  of  replevin,  which  was  void. 
If  the  writ,  as  the  parties  concede,  were  void,  by  reason  of  want  of 
jurisdiction  of  the  court  to  issue  it,  then  the  marshal,  when  he  took 
possession  of  the  chairs,  did  so  as  the  agent  of  the  Andrews  Com- 
pany. Day  v.  Bach,  87  N.  Y.  56;  Kerr  v.  Mount,  28  N.  Y.  659; 
Hall  v.  Waterbury,  5  Abb.  N.  C.  374.  The  Andrews  Company  had 
the  right  to  the  possession  of  the  chairs  and  it  is  of  no  importance 
how  it  obtained  possession.  The  evidence  ofi'ered  on  the  part  of 
the  plaintiffs  themselves  established  that  they  had  never  paid  for 
the  chairs,  and  by  reason  of  that  fact  the  Andrews  Company  had  a 
right  to  take  them  when  it  did.  The  contract  expressly  provided : 

**Iii  en  so  default  shall  be  made  tn  the  payment  of  the  purchase  price 
•(wtaetber  evidenced  by  promlMoiy  notes  or  otherwise)  aforesaid,  or  ol  any 
part  thereof  or  Interest  thereon,  on  the  day  or  days  respecttvely  on  which 
payments  shall  become  due  and  payable.  •  ♦  •  the  pnrty  of  the  fir.<t 
part,  its  admlDistrators  or  assigns,  shall  thereupon  have  the  right  to  take 
Immediate  poaaeealon  of  said  propert7i  with  or  without  force  or  process  of 
law." 

If  one  has  the  right  to  take  possession  of  personal  property  with- 
out legal  process,  it  is  difficult  to  imaj^ine  upon  what  theory  he 
could  be  deprived  of  that  right,  if  he  attempted  to  exercise  it,  by 
legal  process  which  subsequently  turned  out  to  be  void.  In  either 
-case  plaintiffs'  position  would  be  precisely  the  same. 

[2]  Giving  to  the  plaintiffs'  evidence  the  most  favorable  consid- 
eration possible,  the  complaint  should  have  been  dismissed  at  the 
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close  of  plaintiiTs'  case,  or  a  verdict  directed  in  favor  of  the  defend- 
ants at  the  close  of  the  whole  case;  but,  as  no  such  motion  was 
made  at  the  close  of  the  whole  case,  the  judgment  and  onlcr  ap- 
pealed from,  therefore,  are  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellants  to  abide  the  event.  All  concur. 


DICKS  V.  DICKS  ft  al. 
(Supreme  Court.  Appellate  Division,  Second  Department   February  7,  1913i^ 

DiTOBCE  (§  — ArPEARANCK  BT  Co-IllCSPONDENT — RlOHT  TO  RKTRIAL. 

Under  Code  av.  IToc.  {  1757,  subd.  2,  providing  that,  in  an  utiion  for 
divorce  on  the  ground  ci  adultery,  any  co-respondoit  diaU  have  the  right, 
at  any  time  before  the  entry  of  Judgment,  to  appear  and  defend  the  ar- 
tiou  no  far  as  the  issues  affect  tiim,  a  co-resiwndent,  who,  a  few  days 
after  learning  of  the  pendency  of  the  action,  thoui^  after  verdict  ren- 
dered, served  plaintiff's  attorney  with  notice  of  api)earauce  and  doniaud 
for  a  ropy  of  the  complaint,  which  notice  was  accepted  and  a  copy  of 
the  complaint  famished,  was  entitled  to  have  bis  default  opened  and 
tlie  interlocutory  jn<1j'iiont  set  aside,  so  as  to  give  him  an  opportunity 
to  litigate  the  issues  .sc»  far  as  they  affected  him. 

[Kd.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  H  500-013;  Dec. 
Eflg.  f  151.*f 

Appeal  from  Special  Term,  Orange  County. 

Action  for  divorce  by  Joseph  C.  Dicks  against  Jennie  £.  Dicks» 

with  Michael  Sullivan  as  co-respondent.  From  an  order  of  the  Spe- 
cial Term,  said  Michael  Sullivan  appeals.  Order  reversed,  and  motion 
granted,  vacating  the  interlocutory  judgment  previously  entered  m 
the  case,  and  permitting  tlie  co-respondent  to  appear  and  defend  such 
action  so  far  as  the  issues  thereof  affected  him. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
WOODWARD,  JJ. 

Wm.  A.  Parshall,  of  Port  Jervis,  for  appellant 
Richard  A.  Rendich,  of  Middletown,  for  respondent. 

Bl'RR,  J.  It  is  not  necessary  to  decide  whether  the  co-respondent 
is  entitled  as  matter  of  right  to  appear  and  defend  this  action  so  far 
as  the  issues  affect  him.  Code  of  Civil  Procedure,  §  1757,  subd.  2. 
In  Boiler  v.  Boiler,  1 1 1  App.  Div.  240,  97  N.  Y.  Supp.  609,  relied 
upon  by  respondent,  Mr.  Justice  Ingrahani,  writing  for  the  majority 
of  the  court,  says : 

"I  would  have  no  doubt  of  the  power  of  the  court  upon  a  proper  case  pre- 
sented to  set  aside  a  verdtct,  decision,  or  any  other  proceediniET  that  had  l>een 
completed  in  the  action  before  the  api>ea ranee  of  the  co-respondent,  and  thus 
give  Uim  an  opportunity  to  defend;  but  no  such  api*lication  in  this  case 
waa  made,  and  no  fiaets  were  presented  that  would  jtistify  the  anting  of 
such  an  application.  ♦  *  •  I  have  no  doubt  of  tbe  power  of  the  court 
to  aet  aside  a  verdict  where  It  is  necessary  to  give  the  co-respondent  a  hear- 
ing for  his  protection;  but  certainly,  where  be  bad  fnil  knowledge  of  the 
action  and  the  charges  made,  and  was  a  witness  on  the  trial,  his  subsequent 
appearance  should  not  affect  tbe  validity  uf  the  determination  of  the  issues, 

•For  oUi«r  esMS  sm  smb*  topic  a  i  ifviiBSB  in  Deo.  ft  An.  Digs.  1907  to  dtte.  4  Rcp'r  Imiinm 
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and  compel  the  plaintiff  again  to  fo  through  with  the  trial  which  haa  beau 

determined  in  bis  favor." 

In  that  case  it  appeared  that  the  co-respondent  had  knowledge  of 
the  pendency  of  the  action,  appeared  upon  the  trial  thereof,  was  ex- 
anuned  as  a  witness  on  behalf  of  the  defendant,  and  took  part  in  the 
trial.  In  the  case  at  bar  the  contrary  appears.  In  addition,  within 
a  few  days  after  the  co-respondent  learned  of  the  pendency  of  this 
action,  he  served  a  notice  of  appearance  upon  the  attorney  for  plain- 
tiflF.  and  demanded  a  copy  of  the  complaint.  His  notice  of  appearance, 
which  contained  a  statement  that  it  was  served  pursuant  to  the  provi- 
sions of  subdivision  2  of  section  1757  of  the  Code  of  Civil  I'rocedure, 
was  accepted  by  plaintiff's  attorney,  and  thereafter  a  copy  of  said 
complaint  was  served  upon  his  attorney  in  accordance  with  such  de- 
mand. If  this  aj^pearance  was  timely,  and  appellant  was  entitled  as 
a  matter  of  right  to  a  copy  of  said  complaint,  it  must  follow  that  he 
was  equally  entitled  as  matter  of  right  to  appear  and  defend  such  ac- 
tion, so  far  as  plaintiff's  allegations  related  to  him.  If  his  appearance 
was  not  timely,  because  after  verdict  rendered,  then,  if  plaintiff's  con- 
duct in  accepting  his  notice  of  appearance  and  serving  upon  his  at- 
torney a  copy  of  the  complaint  did  not  constitute  a  waiver  of  his  de- 
fault, it  is  at  least  a  cogent  circumstance  to  be  considered  upon  an 
application  to  open  such  default  and  to  set  aside  the  interlocutory 
decree  which  was  not  filed  until  nearly  a  month  thereafter.  We  think, 
upon  the  facts  here  disclosed,  that  the  co-respondent  should  be  given 
an  opportunity  to  litigate  the  issues  so  far  as  they  relate  to  him. 

It  is  urged  that  the  effect  of  such  a  deciMon  will  be  to  compel  plain- 
tiff a  second  time  to  litigate  an  issue  already  decided  in  his  favor. 
That  may  be.  But  it  was  entirely  within  his  power  to  avoid  such  a 
result  by  serving  a  copy  of  his  pleading  on  the  co-respondent  named 
therein.  Code  of  Civil  Procedure,  §  1757,  subd.  2.  Having  failed  to 
do  this,  under  the  circumstances  here  disclosed,  he  may  not  be  heard 
to  object  to  a  motion,  promptly  and  seasonably  made  on  behalf  of 
the  co-respondent,  to  protect  himself  against  the  effect  of  the  verdict 
previously  rendered. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted,  with.  $10  costs,  to  the  extent  of 
vacating  the  interlocutory  judgment  previously  entered.  aTid  permitting 
the  co-respondent  to  appear  and  defend  such  action,  so  far  as  the  is- 
sues thereof  affect  him.  All  concur. 


EDW.\RDS  V.  EDWARDS. 

(Supreme  Court.  Appellate  I>i\ision,  Second  Department    February  7,  lOin.^ 

Husband  asu  Wife  H  '<iOO*) — SsPAaATioN— DisxisaAi.  or  Action — ^Suppobt. 
'  The  Appellate  Dfvlstoii.  afflnniiis  a  Judgment  dlsmlssliig  an  action  by 
a  wife  for  popanitlon.  becauso  her  erucl  troatniont  Jusfifled  the  husbnud 
In  leaving  bis  home,  has  no  power  to  make  provislou  iu  the  judgment 
to  compel  blm  to  aapport  her,  hat  the  usual  remady  mast  be  naorted  to. 

[Kd.  Note.-  For  qther  cassa,  see  Husband  and  Wlfe^  Oeot  Dig.  1  X09S: 
Dec.  Dig.  i  300.*] 

oth«r  €MM  BM  MBM  tople  a  I  jivian  la  D«e.  *  An.  IMgt.  1M7  to  dattk  a  R^'r  ladesM 
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Appeal  from  Special  Term,  Kings  County. 

Action  by  Anna  L.  Edwards  against  Charles  M.  Edwards.  From- 
so  much  of  a  judgment  as  dismisses  the  complainti  plaintiff  appeals. 
Affirmed. 

Argued  before  TENKS,  P.  J.,  and  THOMAS,  CARR.  WOOD- 
WARD, and  RICH,  JJ. 

G.  D.  B.  Hasbrouck,  of  New  York  City,  for  appellant 
Frank  Parker  Ufford,  of  New  York  Ci^  (Philip  Carpenter,  of  New- 
York  City,  on  the  brief),  for  respondent 

PER  CURIAM.  It  has  been  found  that  defendant,  in  March,  1906, 
left  his  home,  wife,  and  family,  and  took  up  his  residence  elsewhere, 

with  the  intention  of  not  returning,  but  that  it  was  not  abandonment 
of  her  or  her  children.  That  conclusion  must  be  predicated  upon  the 
iinding  of  such  cruel  and  inhuman  treatment  on  her  part  as  justitied 
his  departure.  It  may  not  be  inferred,  from  the  affirmance  of  the 
judgment,  that  the  defendant  is  relieved  from  his  duty  to  make  due 
provision  for  the  support  of  his  wife.  Under  the  decision  in  Robinson 
V.  Robinson,  146  App.  Div.  533,  131  N.  Y.  Supp.  260,  it  is  not  within 
the  power  of  this  court  to  make  provision  in  the  judgment  constraining 
the  defendant  to  furnish  such  support ;  but  there  is  the  usual  remedy, 
should  he  not  be  moved  to  fulfill  this  duty.  He  did  this  amply  before 
the  action  was  begun,  and  even  that  did  not  interrupt  a  just  regard  for 
the  welfare  of  his  children.  It  may  be  inferred  that  he  will  not  pur- 
sue other  course  in  the  future. 
The  judgment  should  be  affirmed,  without  costs. 


ZEOOIO  et  al.  v.  ROBINSON  et  at 
(Supreme  Court,  Appellate  Division,  First  Department    February  7,  1913.) 

DCPOSiTiONS  (§  46*)— Pboposed  Iktebrogatobies — Immateriality. 

Under  Code  Civ.  Proc.  |  892.  giving  either  party  tlie  right  to  insert 
any  question  pertinent  to  the  issue  In  a  coiniuission  for  the  examination 
of  a  party*  Interrogatories  proposed  by  the  adverse  party,  not  pertinent 
in  view  of  the  facts,  and  having  no  bearing  on  the  issues,  must  on  mo- 
tion be  stricken  out 

[Ed.  Note.— For  otlier  casM,  see  Deporttjona,  Gent  Dig.  H  68-71;  Dee* 

Dig.  I 

Api)eal  from  Special  Term,  New  York  County. 

Action  by  Helen  R.  Zeggio  and  another  against  Duryea  Remsen 
Robinson  and  others.  From  an  order  denying  a  motion  of  plaintiiTs 
to  strike  out  interrogatories  proposed  to  be  administered  to  a  plaintiff 
under  a  cotuniission,  plaintiffs  appeal.  Reversed,  and  motion  granted. 

See,  also,  137  N.  Y.  Supp.  1104. 

Argued  before  INGRAHAM.  P.  J.,  and  McliAUGHUN, 
CLARKE,  SCOTT,  and  DOWLING,  JJ. 

Payson  Merrill,  of  New  York  City,  for  appellants. 
L.  LaHin  Kellogg,  of  New  York  City,  for  respondents. 

•For  oUier  cmm  m«  aam«  topic  A  fi  nouhkb  la  Dec.  A  Am.  Dls*.  Id07  to  date.  A  Rep'r  IdAoms 
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DOWLING,  J.  This  is  an  appeal  from  so  much  of  an  order  as 
denies  the  motion  of  the  plaintifia  to  strike  out  certain  interrogatories, 
numbered  50  to  58,  inclusive,  proposed  by  the  defendants  to  be  ad- 
ministered to  Helen  R.  Zeggio,  one  of  the  plaintiffs,  under  a  commis- 
sion heretofore  issued  for  her  examination.  The  action  is  brought  to 
remove  defendants  as  trustees  under  the  will  of  Phebe  H.  Robinson, 
for  the  appointment  of  a  receiver,  for  an  accounting,  and  for  other 
relief.  In  Wanamaker  v.  Megraw,  168  N.  Y.  125,  61  N.  E.  112,  it 
was  said : 

"The  settlement  of  the  intorrogatories  Is  In  no  sense  a  decision  that  they 
are  competent  or  proper,  and  the  Judge  has  uo  power  to  change  or  amend 
them,  or  to  nleet  any  et  thon).  The  allowance  or  settlement  Is  required 
only  for  the  purpose  of  authenticating  the  interrogatories  as  the  ones  which 
the  comuiibsioner  is  authorized  to  propound  to  the  witness.  He  cannot  pro- 
pound any  other  than  such  as  are  thus  allowed  and  authenticated  by  the 
judge,  but  the  allowance  has  no  other  eflfect.  This  Is  very  clear,  since  by 
section  802  'either  party  must  be  allowed  to  insert  therein  any  question,  perti- 
nent to  the  issue,  which  he  proposes.'  It  Is  very  plain,  therefore,  that  the 
judge  on  the  settlomciit  cannot  pass  upon  the  competency  of  any  question, 
and,  of  course,  he  cannot  then  know  what  answer  will  be  given.  Any  ques- 
tion propoMd  by  ettbw  party  matt  be  allowed*  if  pertinent  to  tlie  Inoe." 

Applying  these  principles  to  the  proposed  interrogatories,  it  is  suffi- 
cient to  say  that  tiieir  pertinency  Is  not  made  to  appear  by  any  facts 
now  before  us,  and  so  far  as  the  record  shows  they  can  have  no  bear- 
ing^ upon  the  issue?  between  these  parties  at  this  time. 

The  order  appealed  from  will  therefore  be  reversed,  and  the  motion 
granted,  to  the  extent  of  disallowing  the  interrogatories  numbered  50 
to  58,  indtisive,  with  costs  to  the  appellants.  Ab  concuTi 


WILUND  ▼.  NEW  YORK  CENT.  &  H.  R,  R.  CO. 
(Supienie  Ck>art,  Appellate  DlvlsloD,  Second  Dopartment.  Febmaiy  7,  1918.) 

AWIAL  AND  Error  (|  100:J*) — Verdict— Evtdewce. 

Where,  In  a  negligence  case,  the  verdict  Is  against  the  weight  of  erl- 
denoe  on  questions  of  n^Ugenoe  and  eontillnitory  netfllgenee^  a  ]ud|^  . 
mtaA  for  plaintiff  vriU  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  81  3038- 
8943;  Dec.  Dig.  |  1003.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Anna  VVilund,  as  administratrix  of  Charles  Wilund,  de- 
ceased, against  the  New  York  Central  &  Hudson  River  Railroad  Com- 
pany. From  a  judgment  for  plaintiff,  and  an  order  denying  new  trial» 
defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JEXKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

Robert  A.  Kutschback,  of  New  York  City,  for  appellant. 
Frank  W.  Holmes,  of  Brooklyn,  for  respondent. 

PER  CURIAM.  We  think  that  the  judgment  and  order  shocdd  be 
reversed,  and  a  new  trial  granted,  costs  to  abide  the  event,  on  the 

•«ta>olh«rcaMBaMsu»taplea|innanlaI)«e.aAn.DICi.imtodBt«,aRfp'rlBd«m 


Digitized  by  Google 


1072 


138  N£W  YOUK  SUPPLEMENT 


(Sup.  Ct. 


ground  that  tfie  verdict  is  agiinst  the  weight  of  evidence  on  the  ques- 
tions of  the  defendant's  negligence  and  the  decedent's  freedom  from 

contributory  nec^li.c^encc.  We  tliink,  also,  that  the  evidence  on  the 
question  of  negligence  on  the  part  of  Johnson  was  not  sufficient  to 
require  submission  of  said  question  to  the  jury,  and  that  it  was  like- 
wise serious  error  to  submit  to  the  jury  the  question  of  wanton  and 
reckless  conduct  on  the  part  of  the  motorman. 

JENKS.  P.  J.,  and  THOMAS,  CARR  and  RICH.  JJ.,  concur. 
WOOD\\^\RD,  J.,  concurs,  on  the  ground  that  the  verdict  was  against 
the  weight  of  the  evidence. 


PEOPLE  V.  WINSTON. 
{Supreme  Court,  Appellate  DlTialoii,  Becoud  Department  Febmary  T,  IM&I 

HXOHWATB  (I  186*) — OlTBNSES — INFORMATION — MOTOK  SPEEDIKG. 

An  informatiGn  which  does  not  charge  that  defendant  operated  a  motor 
vehicle  at  a  speed  in  excess  of  30  miles  an  hour  "for  a  distance  of  one- 
fourth  of  a  mile"  charges  no  crime  under  Laws  1910,  c.  374,  i  287.  limit- 
ing the  speed  of  motor  Ttfildas. 

[Ed.  Note.— For  other  cases,  we  Highways*  Gent.  Dig.  U  476^  477; 

Doc.  Dig.  {  18Q*] 
Appeal  from  Westchester  County  Court. 

John  Winston  was  convicted  of  crime,  nnd  he  nj^pcnls.  Reversed. 
Argued  before  JENKS,   P.  J.,  and   iilKSCiiiiliRG.  BURR. 
WOODWARD,  and  RICH,  JJ. 

J.  Henry  Esser,  of  Mt.  Vernon,  N.  Y.,  for  appellant 

Francis  A.  Winslow,  Dist.  Atty.,  of  New  York  City,  for  the  People. 

WOODWARD,  J.  Tlic  dcfcndnnt  was  charged  by  an  information 
witli  iiaving  "willfully,  knowingly,  and  unlawfully"  operated  a  motor 
vehicle,  an  automobile,  "at  a  greater  rate  of  speed  than  30  mile^  an 
hour  on  said  highway,  in  violation  of  and  contrary  to  section  287, 
chapter  374,  of  Laws  of  1910,  constituting  chapter  25  of  the  Con- 
solidated Laws  of  New  York  as  amended." 

There  is  no  charge  that  the  defendant  operated  his  automobile  at  a 
speed  in  excess  of  30  miles  an  hour  for  a  distance  of  one-fourth  of  a 
mile,  and  in  the  absence  of  such  an  allegation  no  crime  is  charged. 
Nor  does  the  proof  establish  that  the  defendant  in  fact  drove  the  car 
a  distance  of  one-fourth  of  a  mile  in  excess  of  30  miles  an  hour. 
There  was  no  violation  of  the  statute,  so  far  as  the  information  or  the 
testimony  discU)ses,  and  it  was  error  to  hold  that  the  conviction  of 
the  Court  of  Special  Sessions  was  lawful. 

The  judgment  of  the  County  Court  of  Westchester  County  should 
be  reversed,  and  the  fine  paid  by  the  defendant  should  be  remitted. 
All  concur. 

•For  otliw  eani  ■••  nine  topic  a  |  KUUwaM  la  Doe.  a  Am.  Digo.  1907  to  doto^  A  Rep'r  lodoaoo 
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IffANUATTAX  STORAGE  *  WARJ^HOLSE  CO.      BBNGUIAT  ABT  IfU- 

SEUM  et  al. 

<Stipreme  Oourt,  Appdlmte  Dlviitoii,  First  OmrtaMoL  Februaxy  7,  1913.) 

Iiukrpleadkr  (§  ll*) — DrvEBs  Claimants— Pleading — Attachments. 

A  complaint  by  a  waretaouseniHn,  allei^ng  tbat  goods  in  Ms  liands 
are  dalined  by  otiiera,  mom  by  assignment  from  tiie  depositor,  others  as 
ownen*  and  by  the  shorifT  under  an  attachment,  and  prayinp  that  a  re- 
ceiver be  appointed  and  the  ownership  of  the  goods  be  determined,  and 
flie  definidants  be  required  to  Interplead,  states  a  cause  of  action  trader 
General  Business  Law  (Consol.  Laws  1909,  c.  'JO)  i  lO-'i,  providlnj,'  that, 
if  more  than  one  person  claims  tlUe  or  possession  of  tbe  goods,  tlie 
wwib/ommstA  may  reqiilre  all  datmaots  to  Interplead,  and  section  104, 
9lOTlding  that,  where  a  person  other  than  the  depositor  claims  the  goods, 
tlie  wardkiouseman  is  excused  from  liability  for  refusing  to  deliver  the 
same  vntll  be  has  a  reasjmable  Vtiam  to  aseertafn  tbe  owner  or  to  bfiag 
legal  proceedings  to  compel  all  dld^nts  to  Interplead. 

[Ed.  Note— For  other  casea^  tee  Interpleader,  Cent.  Dig.  ii  18-84; 

Dec.  Dig.  §  ll.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Manhattan  Storage  &  Warehouse  Company  against 
the  Bcnguiat  Art  Museum  and  others.  From  an  interlocutory  judg- 
ment sustaining  a  demurrer  to  the  complaint,  the  plaintiff  ai^als. 
Reversed. 

Argued  before  INGR.\IT.\M^P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  DOWLING,  JJ. 

William  W.  Pellet,  of  New  York  City,  for  appellant 
Max  D.  Steuer,  of  New  York  City,  for  respondent. 
John  Godfrey  Saxe,  of  New  York  City,  amicus  curia:,  on  behalf  of 
Bowling  Green  Storage  &  Van  Co. 

McLaughlin,  J.  this  appeal  is  from  an  interlocutory  judg- 
ment sustaining  a  demurrer  to  a  complaint  in  an  action  of  iiucrplead- 
er,  on  tlie  ground  that  it  does  not  state  facts  suBicient  to  constitute  a 
cause  of  actkm.  . 

The  complaint  alleges,  in  substance,  that  the  plaintiff  is  a  ware- 
hottseman,  and  as  stich  has  on  storag;e  certain  personal  property,  con- 
sisting of  rugs,  antiques,  embroideries,  and  other  works  of  art,  in- 
closed in  boxes  and  barrels;  that  the  property  was  deposited  with  it 
by  one  H.  Ephraim  Benguiat  and  Mordecai  Benguiat ;  that  subsequent 
thereto  the  defendant  Benguiat  Art  Museum  claimed  to  be  the  owner, 
by  virtue  of  an  assignment  from  the  depositors,  and  demanded  pos- 
session from  the  plaintiff,  and  threatened  to  hold  it  responsible  if 
delivery  were  not  made  in  accordance  with  the  demand:  that  Vitall 
Benguiat  and  Leopold  Benguiat  also  claimed  to  be  the  owners  of  the 
property  and  have  demanded  the  same  from  the  plaintiff ;  that  the  de- 
fendant Harburgcr,  as  sheriff  of  the  county  of  New  York,  also  claims 
to  be  entitled  to  the  possession  of  the  property  by  virtue  of  a  warrant 
of  attachment  issued  in  an  action  pending  in  the  Supreme  Court  be- 
tween Vitall  Benguiat  and  another  and  Ephraim  Benguiat  and  an- 

•Porvther  cases  tee  sum*  to^eA  |  •nnuBSta  Otc  *  Ask  Dl8S.SIIf  tedats,  4  Itop'T  Iiid«iM 
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other,  and  "has  levied  upon  said  property  by  virtue  of  said  warrant 
of  attachment,  claiming  it  to  be  the  property  of  the  defendant  in  said 
action";  that  there  are  now  pending  several  actions  between  the  Ben-  , 
guiats  and  the  Benguiat  Art  Museum  with  reference  to  the  title  and 
possession  of  the  goods;  and  that  the  plaintiff  retains  and  has  pos- 
session of  the  goods  as  a  warehouseman,  and  is  unable  to  determine 
who  is  the  true  owner,  or  to  whom  the  delivery  should  be  made.  The 
judgment  demanded  is,  amon^  other  things,  that  the  defendants  be 
required  to  interplead  concernmg  their  respective  claims  to  the  prop- 
erty, that  a  receiver  be  appointed,  and  that  the  plaintiff  be  discharged 
from  further  liability  upon  delivering  the  property  to  him. 

The  facts  alleged  bring  the  case,  as  it  seems  to  me,  directly  within 
the  provisions  of  the  statute  which  permit  a  warehouseman  to  main- 
tain an  action  for  interpleader.  Section  103  of  the  General  Business 
Law  (Consol.  Laws  19Q9,  c.  20)  provides  that,  if  more  than  one  per- 
son claims  the  title  or  possession  of  the  goods,  the  warehouseman  may» 
either  as  a  defense  to  an  action  brought  against  him  for  nondelivery 
of  the  goods,  or  as  an  original  suit,  whichever- is  appropriate,  require 
all  known  claimants  to  interplead.  Section  104  provides  that  where  a 
person  other  than  the  one  depositing  the  goods  makes  a  claim  to 
them,  or  the  wucliouseman  has  information  of  such  cHaim,  he  is  ex- 
cused  from  liability  for  refusing  to  deliver  the  samh  until  he  has  had 
a  reasonable  time  to  ascertain  the  validity  of  the  respective  claims,  or 
to  bring  legal  proceedings  to  compel  ^11  claimants  to  interplead. 

The  Art  Museum  claims  to  be  entitled  to  the  property  by  virtue  of 
an  assignment  from  the  original  depositors,  the  sheriff  by  virtue  of  the 
warrant  of  attachment,  and  Vitall  Benguiat  and  Leopold  Benguiat  as 
owners.  The  plaintiff  does  not  know,  nor  has  it  the  means  of  deter- 
mining, who  actually  owns  the  property  or  is  entitled  to  its  posses- 
sion. Under  such  circumstances,  for  its  own  protection,  it  asks  that 
these  different  claimants  be  compelled  to  litigate  among  themselves 
their  respective  claims.  The  statute  was  designed  to  meet  just  such 
a  situation.  Beebe  v.  Mead,  101  App.  Dhr.  500,  92  N.  Y.  Supp.  5L 
The  demurrer  was  sustained,  as  appears  from  the  opinion  of  the 
learned  justice  sitting  at  Special  Term,  because  the  complaint  alleges 
that  the  sheriff  had,  imder  a  warrant  of  attachment,  levied  upon  the 
property ;  that  such  allegation  necessarily  implied  that  the  sheriff  had 
taken  the  goods  into  his  actual  custody.  But  the  learned  justice  in- 
advertently overlooked  other  allegations  of  the  complaint,  setting  forth 
that  "since  the  delivery  of  the  said  goods,  and  the  receipt  thereof  by 
the  plaintiff,  the  plaintiff  has  retained  and  still  retains  said  goods  on 
storage  as  a  warehouseman,"  and  that  it  is  "ready  and  willing  to  de- 
liver" them  to  such  persons  as  the  court  may  direct. 

The  interlocutory  judgment,  appealed  from,  is  reversed,  with  costs 
to  the  appellant,  and  the  demurrer  overruled,  with  costs,  with  leave  to 
the  demurring  defendant  to  withdraw  its  demurrer  and  answer  on 
payment  of  costs.  All  concur. 


Digitized  by  Google 


Sup.  CL)  PBOPLB  Y.  HAMMBBSTSnr 


1075 


PEOPLE  V.  HAMMERSTEIN  et  al. 

(BopmM  Oonrt,  Appellate  Division,  First  Department  February  7,  1918.) 

!•  OBnriXAL  Law  (§  1024») — Appeal— Rioiits  of  State. 

Under  Code  Cr.  Proc.  |  518,  the  state  may  appeal  from  a  Judgment  of 
the  Court  of  Special  Sessiomi  sustaining  a  demnrrer  to  an  information. 
[i:d.  Note  — For  other  cases,  see  Criminal  Law»  Gent  Dig.  H  2S09- 

2G14 ;  Dec.  Dig.  f  1024.*J 

Su:?DAT  a  29*)— Chimin  An  PRosscuTXON—PEBsoKa  Isdiotablb— Tubateb 

Managers  and  Performkrs. 

I'eiml  r^w  (Consol.  Laws  1900,  c.  40)  f  2152,  enUtled  "Theatrical  and 
Other  Perfornmnces  on  Sunday.  '  forbids  the  performance  of  any  negro 
or  other  dancing,  or  any  performance  or  exercise  of  jugglers,  on  Sunday, 
and  makes  every  person  aiding  in  such  performance,  by  advertisement, 
posting,  or  otherwise,  and  every  owner  or  lessee  of  any  building  who 
leases  or  lets  It  for  such  iterformance,  guilty  of  a  misdemeanor.  Per- 
formers at  a  theater  were  Infornied  against.  Jointly  with  the  managers 
thereof,  In  that  the  performers  had  given  a  stage  exhibition  of  jugglery 
on  Sunday  of  a  kind  forbidden  by  the  Penal  I^aw.  and  in  that  the  man- 
agers, by  advertisement  and  otherwise,  aided  the  i)erformance  by  per- 
mitting the  stage  fo  be  used  therefor,  by  admitting  persons  who  had 
paid  an  admission  and  directing  them  to  seats,  and  by  distributing  pro- 
grammes containing  notices  of  such  Jugglery  acts.  Held,  on  demurrer  on 
the  ground  that  the  information  charged  more  than  one  crime  and  that 
the  facts  did  not  constitute  a  crime,  that  the  purpose  of  the  statute  was 
to  prohibit  theatrical  performances  on  Sunday,  and  that,  if  given,  the 
performers  and  any  persons  assi.stlng  the  performance  were  all  principals 
committing  the  same  crime  by  violating  tlie  provision  of  the  same  statute. 

[Ed.  Note.— For  otiier  cases^  see  Sunday,  Gent  Dig.  U  18^  87»  60-72; 
Dec  Dig.  I  29.*] 

8.  Sunday  (§  29*) — Criminal  Prosecution — Sentence. 

Penal  Law  (Consol.  Laws  1909,  c.  40)  $  1937,  providing  an  imprison- 
ment for  not  move  tiian  mie  year,  or  a  fine  not  more  than  $500,  or  botli* 
by  its  express  terms  fixes  the  punishment  for  giving  theatrical  perform- 
ances on  Sunday ;  I'eual  Law,  S  21.52,  forbidding  such  performances,  not 
providing  a  speciflc  punishment  ther^or. 

[Ed.  Note.— For  otiier  cases,  see  Sunday,  Gent  Dig.  ff  18,  ST.  60-72; 
Dec.  Dig.  i  29.*] 

Appeal  from  Court  of  Special  Sessions,  New  York  County. 

William  Hammerstein  and  others  were  jointly  informed  against  for 
unlawfully  giving'  a  theatrical  performance  on  Sunday.  From  an  or- 
der of  the  Court  of  Special  Sessions,  sustaining  a  demurrer  to  the 
information  interposed  by  all  the  defendants,  the  People  appeal.  Re- 
versed, demurrer  overruled,  and  case  remitted  to  the  Speciad  Sessions 
to  proceed  according  to  law. 

See,  also.  150  App.  Div.  212,  134  N.  Y.  Supp.  730. 

The  Information  charged  Willlntu  Ilainnierstein.  George  Blumenthal.  Jnmos 
Harrlgan,  and  Jean  Bediui  with  unlawfully  giviug  a  tlieatrlcal  performance 
on  Sunday,  In  that  defendants  Hammerst^n  and  Blumenthal  were  the  per* 
sons  In  charcrc  and  control  and  the  manapors  of  the  theater,  to  which  the 
public  was  admitted  on  payment  of  an  admission  fee,  and  that  by  advertise* 
ment  and  otherwise  they  aided  in  stage  performances  of  jugglery  and  dan<s 
Ing.  by  causing  and  permitting  the  stJigc  to  be  used  therefor  and  in  preparing 
it  for  such  use,  and  by  causing  a  ticket  taker  to  admit  into  the  theater 

*For  oUier  cues  ■««  lam*  topic  4  i  mumbbh  in  Dec.  tt  Am.  Dlga.  1907  to  daU,  A  Rep'r  Indexes 
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I)crb;ous  who  bad  theretofore  paid  an  admlsiiion  tee,  and  by  nsherlug  tliem  to 
seats,  and  by  causing  its  employte  to  distrltrate  programmes  contaloliig  no- 
tices of  J^uch  daiKing  and  jugglery,  and  in  that  defendant  Harrigan  gave  & 
stage  performance  in  Jugglery  of  the  kind  forbidden  by  Penal  Law  (Consol. 
r^ifni  ]909,  c.  40)  f  2162.  and  in  that  defendant  Bedini,  together  wltb  an  IDI- 
icnown  person,  gave  a  similar  performance,  and  that  otbar  anknoWB  penoos 
gave  stage  performances  of  negro  and  other  dancing. 

Argued  before  INGRAHAM.  P.  J.,  and  MdUAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Robert  C.  Taylor,  of  New  York  City,  for  the  People. 

Cliarles  Goldzier,  of  New  York  City,  for  respondent  Hainmersteio. 

McLaughlin,  J.  The  defendants  were  jointly  charged  with  vio- 
lating section  2152  of  the  Penal  Law  (Consol.  Laws  1909,  c.  40)  by 
unlawfully  giving  a  theatrical  performance  on  Sunday.  The  infor- 
mation alleged  the  giving  of  a  theatrical  performance  on  Sunday,  No- 
vember 27,  1910,  at  the  Manhattan  Opera  House,  to  which  the  pub- 
lic was  generally  invited,  and  to  which  divers  persons  came  who  had 
paid  admission  fees;  that  the  defendants  Hammerstein  and  Bliunen- 
thal  were  in  charge,  had  control  of,  and  were  the  managers  of  the 
theater;  that  by  advertisement  and  otherwise  they  aidcl  in  the  per- 
formance by  permitting  the  stage  to  be  prepared  and  used,  and  by 
causing  and  permitting  persons  to  act  as  ticket  takers,  ushers,  and  to 
distribute  programmes;  that  the  defendants  Harrigan  and  Bedini  did 
a  juggling  penormance  of  the  kind  forbidden  hy  section  2152  of  the 
Penal  Law ;  and  that  other  persons  unknown,  who  were  not  made  de- 
fendants, did  certain  dancing. 

The  defendants  demurred  to  the  information,  on  the  ground  that  it 
charged  more  than  one  crime,  and  the  facts  set  forth  did  not  consti- 
tute a  crime.  The  demurrer  was  sustained,  as  appears  from  the  opin- 
ion delivered,  on  the  ground  that  more  than  one  crime  was  chatged  in 
a  single  count,  for  which  different  punishments  were  provided. 

[1J  The  people  appeal;  the  notice  of  appeal  being  served,  so  far 
as  appears,  only  upon  the  defendant  Hammerstein.  He  challenges  tJic 
right  of  the  people  to  appeal,  and  tiiat  presents  the  first  question  to 
be  determined.  That  question  was  settled  by  this  court  on  a  motion 
to  dismiss  the  appeal  (People  v.  Hammerstein,  150  App.  Div.  212.  lv^4 
N.  Y.  Supp.  730),  and  it  was  expressly  held  that,  where  the  district  at- 
torney files  an  information  before  the  Court  of  Special  Sessions,  and 
a  demurrer  of  a  defendant  to  the  information  is  sustained,  the  people 
may,  under  section  518  of  the  Code  of  Criminal  Procedure,  appeal 
from  the  judgment  thereon. 

[2]  The  defendants,  as  indicated,  were  jointly  charged  with  violat- 
ing section  2152  of  the  Penal  Law.  This  section  is  entitled  "Theatri- 
cal and  Other  Performances  on  Sunday,"  and  then  follow  provisions 
to  the  effect  that  certain  acts,  including  "any  performance  or  exercise 
of  jugglers,  acrobats,  club  performances  or  rope  dancers  on  the  first 
day  of  the  week  is  forbidden,"  and  that  every  person  aiding  in  such 
exhibition,  performance,  or  exercise,  by  advertisement,  posting,  or 
otherwise,  and  every  owner  or  lessee  of  any  garden,  building,  or  other 
room,  who  leases  or  lets  the  same  for  the  purpose  of  any  such  exhibi- 
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tion,  performance,  or  exercise,  or  who  assents  to  the  use  of  the  sanie 
for  any  such  purpose,  if  it  be  so  used,  is  guilty  of  a  misdemeanor. 

The  purpose  of  the  statute  is  obvious.  It  is  to  prohibit  the  giving 
of  a  theatrical  performance  on  Sunday.  If  given,  then  any  person 
who  takes  part  in  such  performance  in  any  way  comes  within  its  pro- 
visions and  is  guilty  of  a  misdemeanor — the  one  who  performs  as  well 
as  the  one  who  assists.  Thev  are  all  principals.  They  are  all  commit- 
ting the  same  crime,  by  violating  the  provisions  of  uie  same  statute, 
and  this  the  information  demurred  to  charges.  It  is  true  the  sectkm 
does  not  specifically  provide  what  punishment  shall  be  imposed  upon 
one  found  guilty.  It  docs  provide  that,  in  addition  to  the  punishment 
therefor  provided  by  statute,  every  person  violating  the  section  is  sub- 
ject to  a  penalty  of  $500,  to  be  fecovered  in  the  city  of  New  York  by 
the  Society  for  the  Reformation  of  Juvenile  Delinquents,  and  in  other 
cities  or  towns  of  the  state  by  the  overseers  of  the  poor  for  the  use 
of  the  poor. 

[3]  The  punishment  not  being  sjHcifically  provided  for  makes  sec- 
tion 1937  of  the  Penal  Law  applicable. 

The  order  appealed  from*  therefore,  is  reversed,  the  demurrer  over- 
ruled, and  the  c^se  remitted  to  the  Special  Sessions  to  proceed  acoord- 
ing:  to  law.  All  concur. 


DB  BADK  V.  PABDBB  et  A 
(Bupreme  Coorl;  Spedal  Term,  Kbkg/t  €kmnltj,   Febraary  T,  1013.) 

1.  Pabtition  (S  48*) — Parties — Rights  of  Adverse  Pasties. 

Although  some  of  the  defendants  In  partition  axe  not  tenants  in  com- 
mon, their  rights  may  be  tried  and  determined. 

[Ed.  Note.— For  oClier  oMes,  see  Partttlon,  Gent  Dig:  ||  118-129;  Dec. 

Dig.  I  48.*] 

2.  Boundaries  (J  20*) — Mortoaoes — ^Highways — Descbiptions. 

Descriptions  in  a  mortgage  of  city  lots  beginning  at  the  intersection 
of  the  extoior  Umo  of  two  ■tioeta  rooenre  tiie  ttB  la  tbe  liigliway  to  tbe 

mortgagor. 

IKU.  Note.— For  other  cases,  see  Boundaries,  Cent  Dig.  ||  123-130,  132  ; 
Dee.  Dig.  i  20.*] 

8.  Pabtition  (§  16*) — Hoi.TiER  OF  Tax  Title— Ekfobcement  of  Itioirre. 

The  purchaser  at  a  tax  sale  of  the  fee.  condacted  by  the  registrar  of 
arrears  pursuant  to  Laws  1883,  c.  114,  relating  to  tax  ealeo,  has  a  good 
title  OS  a^rain.st  previous  owners  and  all  p^nons  eialmiog  under  tbem, 

whlf'h  can  be  enforced  in  partition. 

[Ed.  Note. — For  otlier  cases,  see  Partition,  Cent.  Dig.  §  52;  Dec.  Dig. 

lie.*! 

Partition  by  Alonzo  £.  De  Baun  against  Fred  W.  Pardee  and  oth- 
ers. Decree  for  plaintiff. 

Charles  C.  Suffren,  of  Brooklyn,  for  plaintiff. 

Albert  W.  Seaman,  of  New  York  City,  for  defendants  Fred  W.  Par- 
dee, Florence  De  Baun  Pardee,  and  Agnes  De  Baun. 

Hersey  Egginton,  of  Brooklyn,  for  defendants  John  H.  Stoddard, 
Philip  M.  Wheeler,  Caswell  W.  Stoddard,  and  Agnes  W.  Dennett. 

Gilbert  Elliott,  of  Brooklyn,  for  defendant  Princess  Anne  Co. 

*For  otber  cases  see  laiue  topic  A  i  nvuber  in  Dec.  A  Aoi.  Digs.  ld07  to  data,  ft  Hep'r  Indexeit 
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PUTNAM,  J.  [  1  ]  Although  some  of  the  defendants  are  not  ten- 
ants in  common  with  plaintiff,  but  claim  adversely,  still,  with  the 
broadened  scope  of  the  present  jurisdiction  in  partition,  the  rights  of 
such  adverse  parties  may  be  here  tried  and  determined.  Satterlee  v. 
Kobbc.  173  N.  Y.  91.  65  N.  E.  952;  Brown  v.  Feek,  204  N.  Y.  238, 
97  N.  E.  526. 

[2]  The  defendants  Stoddard  et  al.  claim  title  to  lands  formerly 
parts  of  the  beds  of  streets,  as  laid  out  upon  the  Ewer  map  of  March 
4,  1836.  This  issue  depends  upon  the  proper  construction  of  the 
boundaries  as  stated  in  the  1843  mortgage  from  Kvvcr  to  Maxey, 
which  underlies  this  title.  It  granted  lots  upon  Monticello  and  Green 
streets,  which  proposed  streets  were  mapped  to  cross  at  about  a  right 
angle.  These  lots  were  described  as  known  and  distinguished  by  the 
Ewer  map,  Nos.  92  to  111,  both  inclusive — 

"wMcli  said  lots,  when  taken  together,  are  bounded  and  described,  as  follows: 
Beginning  at  the  sontheast  corner  of  Monticello  and  Green  streets;  running 
tluence  soutberly  alonj;  Gret-n  stio(4  five  hundred  (500)  feet;  tlieiice  easterly 
ninety-seven  (97)  feet  and  nine  (9)  inches  to  ground  now  or  late  of  Mrs. 
Ryerson;  tbence  northerly  along  ttie  same  flve  hundred  (600)  feet  to  Montl- 
follo  street ;  theuce  westerly  along  Monticello  street  one  hundred  and  four 
(104)  feet  to  the  point  or  place  of  beginning,  be  the  same  dimensions  mote  or 
leas.** 

Under  this,  plaintiff  claims  title  to  the  middle  of  the  streets;  but 
defendants  Stoddard  ct  ai.  claim  that  the  fee  of  the  streets  was  re- 
served by  the  mortgagor.  Tietjen  v.  Palmer  (1907)  121  App.  Diy.  233. 
105  N.  Y.  Supp.  has  decided  that  this  mortgage  did  not  include 
the  bed  of  the  street.  Although  this  ruling  of  this  department,  as  an 
adjudication  between  different  parties,  does  not  bind  this  plaintiff,  its 
law,  unless  subsequently  overruled,  controls  this  Special  Term. 

Descriptions  beginning  at  the  intersection  of  the  exterior  lines  of 
two  streets  are  held  to  exclude  the  highway.  Thus  in  Trowbridge  v. 
Ehrich  (1908)  191  N.  Y.  361.  84  N.  E.  297  (which  dealt  with  a  map 
filed,  and  a  p^rant  made,  in  1882),  the  start  was  at  the  intersection  of 
the  northerly  line  of  163d  street  with  the  easterly  line  of  Stebbins  ave- 
nue, so  that  the  bounds  began  at  and  followed  the  external  street  hne, 
excluding  title  to  the  streets.   Judge  Haight,  however,  added : 

**Hftd  she  commenced  at  the  Intersedioii  of  the  two  streets,  and  thence  ran 
aiont;  the  street  It  would  have  been  apparoit  that  she  intended  to  convey 

to  the  center  of  the  street.'* 

The  First  Department  has  held  that  a  like  description  in  a  grant 
made  in  1856,  "beginning  at  the  southwesterly  corner"  of  the  cross- 
ing streets,  included  the  fee  in  half  the  adjacent  highway.  Woolf  v. 
Woolf,  No.  3  (1909)  131  App.  Div.  751,  116  N.  Y.  Supp.  104. 

The  ordinary  presumption  that  one  conveying  land  bounded  on  a 
highway  grants  the  fee  to  the  middle  line  may  be  rebutted.  This  may 
be— 

"by  an  express  provision  in  the  deed  to  the  effect  that  the  fee  In  the  high- 
way was  not  intended  to  be  conveyed,  or  by  the  use  of  such  words  as  ne«  e8- 
sartly  exclude  the  highway  from  the  description  of  the  premises  conveyed, 
as  where  the  description  of  the  premises  is  bounded  upon  the  exterior  line 
of  a  highway,  or  commeucesi  at  a  point  upon  ouu  side  thereof  uud  theuce  runs 
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along  ttie  aide  to  a  point  wgeAAed. ;  bnt  wliere  the  premises  are  bounded  bjr, 
on.  or  along  a  highway,  or  running  along  a  highway,  without  restricting  or 
controlling  words,  the  instrument  must  l>e  construed  as  couveying  the  gran- 
tor's title  in  the  land  to  the  center  of  the  higlivrBJ.**  Tan  Wll^Cle  Yan 
Winkle^  IM  N.  X.  103»  203,  77     £.  33,  3&. 

Here  the  map  referred  to  shows  the  southeast  comer  as  formed  by ' 

the  exterior  street  lines,  and  that  is  the  only  street  corner  to  satisfy 
the  description  of  the  initial  point.  It  would  therefore  seem  that  this 
boLiiKlary  starts  upon  such  exterior  street  lines,  and  from  a  point  up- 
on one  side  thereof.  What,  indeed,  is  the  difference  between  saying 
in  words  the  intersection  of  the  southerly  line  of  Monticello  street 
with  the  easterly  line  of  Green  street,  and  pointing  out  and  delineating 
this  precise  intersection  by  a  diagram,  as  is  the  office  of  the  Ewer 
map?  The  reason  that  a  grant  bounded  along  a  proposed  street  con- 
veys the  grantor's  title  to  tlie  middle  line,  even  if  such  projected  street 
is  never  opened,  is  that  the  grantee's  right  is  to  be  dctermind  as  of  the 
time  the  conveyance  was  made.  Trowbridge  v.  Ehrich,  116  App. 
Div.  457,  458,  101  N.  Y.  Supp.  995. 

But  is  not  this  imputed  intent  to  convey  beyond  the  stated  metes 
and  bounds  to  be  also  determined  by  the  rules  of  construction  as  re- 
ceived and  operative  at  the  time  of  the  grant?  In  December,  1842, 
less  than  a  year  before  this  mortgage,  it  was  stated  in  the  argument  of 
Mr.  Beardsley  (afterwards  Chief  justice)  that  this  rule  of  construc- 
tion, carrying  a  grant  of  land  bounded  on  a  road  or  river  to  the  cen- 
ter of  the  highway  or  river,  did  not  apply  to  the  conveyance  of  city 
lots.  Childs  v.  Starr,  4  Hill,  369,  370.  If  the  rule  of  construction 
here  invoked  did  not  then  exist,  how  could  Mr.  Ewer  be  presumed  to 
have  intended  such  a  result?  Even  in  case  of  conveyances  of 'fimn 
lands,  such  a  canon  of  construction  is  applied  with  hesitation.  iThus 
the  deeds  of  1799  of  property  along  the  Bloomingdale  road  were  on 
appeal  restricted  to  giving  an  easement,  instead  of  a  fee,  in  the  high- 
way. Holloway  v.  Southmayd,  139  N.  Y.  390.  402.  34  N.  E.  1047. 
1048.  In  refusing  to  follow  the  General  Term,  Judge  Gray  deplored 
"the  appearance  of  shaking  the  stability  of  decisions."  Regarding  the 
Althorp  and  Jauncey  dtcak  he  said: 

"In  eitlier  case,  we  are  inclined  to  the  view  that  the  descriptive  monu- 
ments, or  startiuK  points  for  the  boundary  lines,  cannot  be  flxed  in  tlie  center 
of  the  Bloomingdale  road  without  Btratning  too  muCh  tbe  lauguage  used." 
139  N.  T.  page  413,  84  N.  B.  page  10B2. 

Certainly  the  rule  of  stability  of  decisions  would  be  infringed  if  this 
court  should  pronounce  these  boundaries  as  taking  in  the  fee  of  the 
streets,  against  the  determination  of  the  appellate  court  (in  the  suit 
by  plaintitT's  predecessor)  that  this  mortgage  description  had  excliided 
the  title  to  the  streets.  The  decision  of  Tietjen  v.  Palmer,  supra,  is 
therefore  followed. 

[3 J  The  other  defendant,  however,  the  Princess  Anne  Company, 
holds  subject  to  a  tax  sale  of  the  fee  conducted  by  Uie  r^strar  of  ar- 
rears of  the  former  city  of  Brooklyn,  pursuant  to  chapter  114  of  the 
Laws  of  1883.  As  all  the  requisite  proceedings  were  complied  with, 
the  purchaser  obtained  a  good  title  as  against  the  previous  owners  and 
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all  persons  claiminp:  under  them  (Croner  v.  Cowdrcy,  139  N.  Y.  471, 
34  N.  E.  1061,  36  Am.  St.  Rep.  716),  and  this  superior  title  can  be 
enforced  in  this  action  (Obevmever  v.  Behn,  123  App.  Div.  440, 108  N. 
Y.  Supp.  289;  Id.,  195  N.  Y.  588,  89  N.  E.  1106). 
•  PlaintifF  is  therefore  entitled  to  judgment  that  he  is  seised  in  fee, 
subject  to  his  wife's  dower  right,  of  an  undivided  three-fourths,  and 
the  defendant  Pardee  of  an  undivided  fourth,  of  the  parcel  numbered 
2  in  the  amciKled  complaint,  with  costs  against  the  Princess  Anne 
Conipnny.  Defendants  John  H.  Stoddard,  Philip  M.  Wheeler,  and 
Caswell  Wheeler  Stoddard,  as  executors  and  trustees,  are  entitled  to 
judgment  as  to  parcel  No.  1. 
Decree  to  be  settled  on  notice. 


KYLE  V.  CITY  OF  NEW  YORK. 
(Supreme  Court.  Appellate  DiviaioD,  Second  Department  Febmaiy  7,  1913.) 

1,  Pleading  (8  248*) — Amendmetit — Subject-Matteb. 

An  amendment  to  a  foiuplaint  for  personal  injuries,  by  inserting  addi- 
tional allegatlosa  as  to  the  extent  of  such  injniiet,  does  not  in  any  way 
change  the  cnn^c  of  action  originally  stated,  wx  sutistitate  a  new  eavao 
of  action  therefor,  and  hence  is  allowable. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  686,  687,  689- 
706»  TOB;  Dec.  Dlj?.  5  248.*] 

2.  Appeal  and  Ebrob  (§  1041*) — Pre.tudtctb — Aiiendment  of  Pleadino, 

Where,  upon  an  amendment  adding  allegations  to  the  complaint  as  to 
the  extent  of  plaintifTs  personal  injuries,  no  new  answor  was  uecessaiy. 
and  where  the  only  inconvenience  was  In  boiup  required  to  attend  upon 
the  motion  to  amend,  and  it  was  provided  that  the  issues  should  renudn 
as  of  the  original  date,  requiring  payment  only  of  the  costs  of  Ow  bio> 
tion  was  not  prejudicial  to  defendant. 

[Bd.  Note.— For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  U  4106- 
4109;  Dec.  Dig.  f  104L«] 

Appeal  from  Special  Term,  Richmond  County. 

Action  by  Ella  Kyle  against  the  City  of  New  York.  From  an  order 
of  Special  Term,  granting  plaintiff's  motion  to  serve  an  amended  com- 
plaint, defendant  appeals.  Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
WOODWARD,  JJ. 

Clarence  L.  Barber,  of  New  York  City  (Terence  Farley,  ol  New 

York  City,  on  the  brief),  for  appellant. 
Hugcne  Lamb  Richards,  Jr.,  of  New  York  City,  for  respondent. 

BURR,  J.  Plaintiff  brings  this  action  to  recover  for  personal  in- 
juries alleged  to  have  been  sustained  by  her  through  defendant's  neg- 
ligence in  the  operation  and  control  of  the  ferryboat  Nassau,  running 
bS:ween  Whitehall  street,  in  the  borough  of  Manhattan,  and  St. 
George,  in  the  borough  of  Richmond.  The  case  came  on  for  trial  at 
a  term  of  this  court  held  in  Richmond  county  in  November,  1912.  At 
the  trial  plaintiff  moved  to  amend  her  complaint  by  inserting  additional 
allegations  as  to  the  extent  of  her  injuries.    Defendant  claiming  sur- 
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,  prise,  plaintiff  asked  leave  to  withdraw  a  juror,  which  was  granted, 
and  then  moved  at  Spedal  Tenn  to  amend  her  complaint  In  this  re- 
spect only.  The  motion  was  granted  upon  payment  of  $10  costs,  and 
the  order  contained  a  provision  that  the  answer  of  defendant  to  the 
original  complaint  should  be  deemed  its  answer  to  the  amended  com- 
plaint, and  that  the  issue  should  remain  as  of  the  original  date.  De- 
fendant appealed  from  each  and  every  part  of  the  order,  but  upon  the 
argument  of  the  appeal  confined  its  objections  to  two:  First,  that  the 
terms  imposed  are  inadequate;  and,  second,  that  the  order  deprives 
defendant  of  a  right  to  serve  a  new  answer  to  the  amended  complaint. 

[1]  The  amendment  here  allowed  does  not  in  any  manner  change 
the  cause  of  action  originally  stated,  nor  substitute  a  new  cause  of 
action  therefor.  In  this  respect  It  differs  from  that  class  of  cases 
cited  by  appellant,  of  which  McEntyre  v.  Tucker,  40  App.  Div.  444, 
58  N.  Y.  Supp.  146,  and  Palazzo  v.  Degnon-McLean  Contracting  Co., 
115  App.  Div.  172,  100  N.  Y.  Supp.  681,  are  types.  It  is  of  a  char- 
acter which  might  have  been  granted  upon  the  trial,  except  for  the 
'fact  that  defendant  claimed  surprise.  It  might  well  be  that  it  could 
not  he  justly  expected  to  meet  tiie  additional  claim  for  damages  aris- 
ing out  of  facts  not  originally  pleaded  because,  as  plaintiff  alleges,  un- 
known to  her  at  the  time  when  the  action  was  commenced. 

[2]  The  purpose  of  imposinc^  terms  a<;  a  condition  of  amendment 
is  to  recompense  a  party  for  the  additional  labor  devolved  upon  it  by 
reason  of  such  amendment  In  this  'case  the  situation  b  similar  to 
that  which  would  have  arisen  if  plaintiff  had  moved  at  Special  Term 
before  the  case  came  on  for  trial.  It  does  not  appear  that  any  new 
answer  is  required  on  the  part  of  defendant,  for,  in  the  absence  of 
proof  to  the  contrary,  which  docs  not  appear  in  this  record,  since  the 
original  complaint  and  answer  are  not  made  a  part  thereof,  it  may  be 
presumed  that  the  nature  and  extent  of  plaintiffs  Injuries  were  put 
in  issue.  It  is  true  that  defendant  has  been  put  unnecessarily  to  the 
burden  of  preparing  for  a  trial  which  at  plaintiff's  request  was  sus- 
pended ;  but  defendant's  compensation  for  that  might  be  met  by  im- 
posing, as  terms  for  the  withdrawal  of  a  juror  and  the  postponement 
of  the  trial,  the  payment  of  a  trial  fee.  It  does  not  appear  in  this  case 
whether  such  terms  were  imposed,  or  whether  defendant  acquiesced 
in  ttie  postponement  of  the  trial.  Upon  this  record,  all  the  incon- 
venience that  defendant  seems  to  have  suflfered  arises  out  of  being 
required  to  attend  upon  the  motion  to  amend.  The  granting  of  motion 
costs  is  sufficient  compensation  for  that.  The  order  further  provided 
that  the  Issue  should  remain  as  of  the  original  date.  This  cannot  prej- 
udice the  defendant. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements.  All 
concur. 
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PERLISMN  V.  I.  BLYN  &  SONS. 
<8a|»reim  Court,  Appellate  Olvleion,  Fint  Department  Fetenaiy  7,  1B13.) 

Tbial  (I  127*) — Conduct  of  Counsel — Appeal  to  Pkk.)udice. 

A  question  by  counsel  for  plaintifF  to  a  witness,  as  to  whetber  he  was 
connected  with  the  InBurance  company  that  was  1&  ttie  case,  was  l» 
versible  error,  on  th<>  Lrrouiul  that  it  sought  tO  preludlcs  tlie  Citflts  sC 

the  defendant  to  a  fair  and  Impartial  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  f  275;  Dec  Dig. 
|127.*J 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  David  A.  Perlman,  an  infant,  etc.,  against  I.  Blyn  &  Sons. 
From  a  judgment  entered  on  verdict,  and  from  an  order  denying  mo- 
tion for  new  trial,  defendants  appeal.  Judgment  and  order  reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  SCOTT,  and  DOWLING,  JJ. 

Edward  J.  Redington,  of  New  York  City,  for  appellants.,- 
Reuben  M.  Cohen,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  judgment  and  order  appealed  from  sliould  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the 
event,  on  the  ground  that  the  counsel  for  the  plaintiff  asked  a  witness 
on  the  stand: 

**Are  you  ooonected  with  this  insnrance  company  that  Is  in  this  case?  ** 

That  question  having  been  asked,  counsel  for  the  defendant  moved 
to  withdraw  a  juror,  and  to  have  a  mistrial  declared,  on  the  ground 

that  it  was  sought  to  prejudice  the  rights  of  the  defendant  to  a  fair 
and  impartial  trial.  See  Akm  v.  JUee,  206  N.  Y.  20,  99  N.  E.  85. 


WEMTWORTH  V  BIG68. 

(Supreme  Court,  AmMllate  Term,  First  Department  February  11,  1913.) 

lNNKE£PEBS  ((  11*1 — RfSTAUaANTS — WBAPS  OW  GUESTS — DELIVEBT  TO  BaIIXB 

— **AcnrAi.  Dblivbbt"— I/iABTtnr  vob  Loss. 

Pliiinllff  entered  defendant's  restaurant,  which  consisted  of  a  large 
room,  along  the  walls  of  which,  between  the  tables,  were  books  for 
bannrlnir  wraps,  as  well  as  aronnd  colnmns  in  the  room.  Plaintiff  re- 
iiiovf'd  his  overcoat,  hnncr  It  on  a  book  about  two  feet  from  the  table  at 
whi<:h  he  had  seated  himself,  and  while  he  was  eating  his  meal  the  coat 
was  removed,  ffeld,  ttiat  the  coat  laid  off  by  plaintiff  at  defendant's  in- 
vitation was  actually  delivered  to  the  temporary  custody  and  exclusive 
possession  of  defendant,  and  that  defendant  was  therefore  liable  to 
plaintiff  for  its  loss. 

[i:d.  NotcFor  othsr  cases,  see  Innkeepera,  Oent  Dig.  fi  17-40;  Due- 
Dig.  i  II.* 

For  other  dt'Onitioos,  see  Words  and  Phrases,  voL  1,  P>  15G.] 
Seabury,  J.,  dissenting. 


•For  other  cmm  lee  same  topic  &  i  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  4k  Bip^  IndexM 
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Appeal  from  Munidpal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Reginald  De  M.  Wentworth  against  Leon  C.  Rig£?s. 
From  a  Municipal  Court  judgment  in  favor  of  plaintiff,  defendant 

appeals.  Affirmed. 

•   Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI-  . 

JUR,  JJ. 

C.  V.  Oden  Hughes,  of  New  York  City  (Hugo  Wintner,  of  New 

York  City,  of  counsel),  for  appellant. 

Claudius  A.  Hand,  of  New  York  City  (Frank  P.  Woglom,  of  New 
York  City,  of  counsel),  for  respondent 

BI  JUR,  J.  Plaintiff  sues  to  recover  the  value  of  an  overcoat,  which 

disappeared  after  he  had  hung  it  upon  a  hook  about  two  feet  from  the 

table  at  which  lie  had  seated  himself  in  defendant's  restaurant.  The 
restaurant  is  situated  at  No.  43  West  Thirty-Third  street,  in  the  heart 
of  a  high-class  retail  shopping  district,  and  the  room  in  which  plain- 
tiff was  seated  is  a  large,  open  one,  accommodating  from  300  to  400 
people. 

"AICMQg  the  walls  between  the  tables  are  hooks  on  which  yoa  bans  your 
■coats.  I  think  there  were  fonr  colninns  In  the  center  of  the  room,  locnted 
around;  and  around  those  columns  are  rows  of  hooks  upon  which  you  hang 
your  couts.  *  *  *  I  hung  mine  on  a  hook  whidi  was  immedtatrty  bddnd 
the  table  at  wbicb  I  sat— witbin  two  leet  of  It'* 

There  was  no  place  for  checking  coats  or  other  personal  property, 
"but  the  cashier  was  accustomed  to  allow  persons  to  place  satchels  and 
.similar  articles  "behind  the  counter,  *  *  *  inside  of  a  s^te."  in 
**a  large  place,  about  half  as  large  as  that  jury  box";  but  no  notice  to 
this  effect  was  given  to  patrons,  and  the  plaintiff  was  not  aware  of  * 
such  practice.  According  to  defendant,  it  is  a  rule  that  waiters  are  not 
allowed  to  take  into  Aeir  possession  the  coats  or  belongings  of  guests. 
The  bills  of  fare,  as  wdl  as  a  very  few  placards  on  the  walls,  carried 
the  inscription: 

"Not  responsible  for  hats,  overcoats,  umbrellas,  etc.** 

Plaintiff  had  not  noticed  this  inscription  until  after  his  attention  was 

•called  to  it  at  the  time  of  the  loss  of  his  coat. 

It  seems  to  be  undisputed  that  in  this  restaurant,  as  distinguished 
from  the  one  involved  in  Harris  v.  Childs  (Sup.)  84  N.  Y.  Supp.  260, 
plaintiff  was  impliedly  invited  to  remove  his  outer  clothing.  The  diffi- 
•culty,  after  conceding  the  invitation  to  remove  the  garments,  seems  to 
consist  in  determining  whether  they  remained  thereafter  in  the  custody 
•of  the  owner  or  were  committed  to  the  care  of  the  proprietor-— in 
short,  whether  there  was  a  bailment. 

I  am  not  prepared  to  say  that  any  clear  rule  of  universal  applica- 
tion can  be  found  in  the  cases.  See  Buttman  v.  Dennett,  9  Misc.  Rep. 
462,  30  N.  Y.  Supp.  247;  Simpson  v.  Rourke,  13  Misc.  Rep.  230,  34 
N.  Y.  Supp.  a ;  Duckworth  v.  Codington  (Sup.)  136  N.  Y.  Supp.  68; 
Bird  V.  Evcrard.  4  Misc.  Rep.  104.  23  N.  Y.  Supp.  1008;  Montgomety 
V.  I^djing,  30  Misc.  Kep.  92,  61  N.  Y.  Sup^.  840. 


• 
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In  Bunnell    Stern,  122  N.  Y.  539,  543,  25  N.  B.  910, 10  L.  R.  A. 

481,  19  Am,  St.  Rep.  519,  the  proprietors  of  a  large  retail  store  were 
held  liable  as  "voluntar}'  custodians  for  profit  to  themselves,"  where 
a  customer,  invited  to  try  on  wraps,  had  laid  off  her  coat. 

"It  was  necessary  for  her  to  lay  It  down  somewhere.  No  place  was  pWH 
Tided  for  that  pm  imse ;  there  was  no  chair,  even,  in  sight.  She  pot  It  In 
the  only  place  flmt  wns  nvallnble,  imUss  she  threw  it  on  the  floor,  and.  as 
sbe  did  80,  in  cuutemplation  of  law,  tbe  defendants  stood  looking  at  her." 

The  last  clause  evidently  refers  to  the  fact  that  the  derk,  who 
waited  upon  her,  as  weU  as  a  clerk  behind  the  counter,  saw  her  lay 

it  down. 

In  Wamscr  v.  Browning,  Kinj^  &  Co.,  187  X.  Y.  87,  79  N.  E.  861, 
10  L.  R.  A.  (N.  S.)  314,  the  plaintiff,  desiring  to  purchase  a  vest,  was 
told  by  a  clerk,  then  otherwise  engaged,  that  the  vests  were  piled  up 
on  a  table  some  distance  away,  and  that  he  coM  go  over  and  help 
himself.  His  own  coat  and  vest,  while  he  was  trying  on  a  new  one — 
but  not  in  the  presence  of,  or  even  near,  any  clerk  ol  the  establish- 
ment— ^^'as  lost;  and  the  conclusion  of  the  court  is: 

'*We,  therefore,  are  of  tbe  oplnUm  that  tbe  Bofls  oooBifed  tluronfh  the  net- 
llfsnos  of  the  plaintiff." 

The  absence  of  the  clerk  and  of  his  invitation  to  lay  off  plaintiffs 
clothing  was  commented  on.  See^  also,  Powers  v.  O'Neill,  89  Hun, 
129,  34  N.  Y.  Supp.  1007. 

In  Pattison  v.  Haninierstein,  17  Misc.  Rep.  375,  39  N.  Y.  Supp. 
1039,  it  was  held  that  occupants  of  a  box  in  a  theater,  who  hung  their 
outer  clothing  upon  hooks  affixed  to  the  wall  of  the  box,  did  not  com* 
.  mit  them  to  the  custody  of  the  proprietor;  and,  no  "evidence  of  neg- 
ligence being  apparent  from  some  act  of  commission  or  omission"  on 
tlie  part  of  the  proprietor,  it  was  decided  that  he  had  not  been  shown 
to  be  liable.  The  box,  in  which  the  clothing  was  hung,  was  screened 
off  from  the  rest  of  the  house,  and  plaintiff  permitted  persons,  not  of 
his  party,  to  enter  the  box  freely,  wiuout  any  objection  on  his  part 

It  is  significant  that,  in  the  case  last  cited,  the  clothing  was  hung  in 
an  inclosure  exclusively  engaged  by  the  plaintiffs  and  separated  from 
the  balance  of  the  house;  whereas,  in  the  case  at  bar,  plaintiff's  coat 
was  liung  upon  the  wall  of  a  large,  open  room,  filled  with  the  employes 
of  the  defendant,  to  every  one  of  whom  it  was  in  full  view.  Under 
these  circumstances,  it  seems  to  me  to  be  tiie  natural,  if  not  the  only, 
conclusion  that  the  coat  laid  off  by  plaintiff,  at  the  defendant's  invita- 
tion, was  as  much  "actually  delivered"  (as  defined  by  Mr.  Justice 
SEABURY,  in  his  opinion)  to  the  temporary  custody  and  exclusive 
possession  of  the  defendant  as  if  it  had  been  hung  in  a  coat  room  pro- 
vided by  the  defendant,  and  that,  had  there  been  any  reason  for  such 
action,  defendant  might  ha:ve  rightly  prevented  the  plaintiff  from  re- 
suming possession  of  the  coat  until  defendant  or  its  agents  bad  been 
satisfied  of  plaintiff's  title  thereto  by  some  appropriate  means.  Sively 
this  is  a  far  more  rational  inference  to  be  drawn  from  the  circum- 
stances than  to  argue  that  the  coat,  hung  on  a  hook  two  feet  from  the 
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plaintiff  and  behind  him,  was  in  his  personal  care  and  custody  while 
he  was  engaged  in  eating  the  meal  provided  by  the  defendant. 

1  think,  also,  that  upon  the  evidence  adduced  by  the  defendant  him- 
self* regardless  of  the  question  of  bailment,  there  was  an  absence  of 
due  and  adequate  care  and  supervision  over  the  property  of  his  guests, 
under  circumstances  in  which  he  became  necessarily  obliged  to  exer- 
cise the  same ;  but  I  prefer  to  rest  my  decision  upon  the  ground  of 
actual  bailment. 

The  judgment  should  be  affirmed. 

GUY,  J.  I  concur,  on  the  ground  that  the  evidence  establishes  a 
coostructtve  ddivecy  to  defendant 

SEABURY,  J.  (dissenting).  I  am  unable  to  agree  with  the  views 
expressed  in  the  prevailing  opinion.  In  view  of  the  precautions  taken 
by  the  defendant  to  police  and  care  for  the  property  of  his  patrons, 
1  think  it  is  evident  that  he  cannot  be  held  liable  for  the  loss  of  the 

overcoat  upon  any  thcon'  of  negligence,  unless  there  was  a  bailment. 
If  the  defendant  is  to  be  held  liable  at  all,  it  can  only  be  upon  this 
latter  theory. 

Confusion  has  been  engendered  by  certain  cases,  which  seem  to  dis- 
cuss constructve  bailment  as  if  it  were  identical  with  constructive  de- 
livery. The  two  things  are  distinct.   Formerly  delivery  was  regarded 

as  the  essence  of  a  bailment.  As  this  branch  of  the  law  has  developed, 
cases  of  constructive  bailment  have  been  recognized,  covering  cases 
where  there  had  been  no  delivery,  either  actual  or  constructive,  as  where 
one  held  the  possession  of  a  chattel  under  such  circumstances  that  the 
law  placed  upon  the  person  having  the  possession  of  the  chattel  the 
obligation  to  deliver  it  to  another.  The  typical  instance  of  such  a 
constructive  bailment  is  where  one  sells  a  chattel  to  another,  who  pays 
the  price  thereof,  and  the  vendor  refuses  to  deliver  it  to  the  vendee. 
Here  the  law  implies  the  contract  of  bailment,  and  holds  the  vendor 
answerable  as  bailee/  In  such  a  case  it  is  apparent  that  there  has 
been  no  delivery  by  the  bailor  to  the  bailee,  and  yet  the  bailment  ex- 
ists constructively.  All  the  other  examples  of  constructive  bailment 
which  arc  given  in  t!ie  books,  as  in  the  case  of  a  finder,  of  a  captor 
or  salvor,  of  an  attaching  officer,  are  cases  where  the  person  having 
the  possession  of  the  chattel  is  held  to  be  a  bailee,  although  there  has 
never  been  either  an  actual  or  a  constructive  delivery  of  the  chattds 
to  the  bailee  by  the  bailor.  In  other  w<Mds,  the  essential  fact  of  legal 
significance  in  all  these  cases  is  possession.  It  certainly  is  not  deliv- 
ery; for,  in  none  of  these  cases  of  constructive  bailment,  is  there 
either  an  actual  or  a  constructive  delivery. 

The  older  definitions  of  the  term  "bailment"  seem  to  accentuate 
merely  the  necessity  for  a  delivery.  Chief  Justice  Holt,  in  his  cele- 
brated opinion  in  Coggs  v.  Bernard,  2  Ld.  Raym.  909,  1  Smith  Lead. 
Cas.  354,  which  is  supposed  to  have  laid  the  fotmdations  of  the  Eng- 
lish law  of  bailment,  divides  bailment  into  six  different  sorts  or  classes 
and  defines  each.  Delivery  is  in  every  case  the  essential  element  in 
Lord  Holt*s  definition.  So,  also^  Sir  William  Jones,  Blackstone»  Mr. 
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Justice  Story,  and  Chancellor  Kent  all  give  definitions  of  the  term 
"bailment"  which  state  that  there  must  be  a  delivery.  Jones  on  Bail- 
ment, 1,  117;  2  Black.  Comm.  451;  2  Kent's  Comm.  lect.  40,  p.  558 
(4th  Ed.) ;  Story  on  Bailnnent,  p.  5.  Mr.  Schouler,  in  his  American 
notes  to  Coggs  v.  Bernard,  in  the  ninth  American  Edition  of  Smith's 
Leading  Cases  (volume  1,  p.  400),  quotes  the  following  definition  of  the 
term  "bailment"  from  Bouvier's  Dictionary: 

"A  delivery  of  some  chattel  by  one  party  to  another,  to  he  held  accordlusr 
to  the  special  purpose  of  the  delivery,  and  to  be  returned  or  delivered  over 
whea  that  special  pnrpoM  Is  acoompUsbed.** 

After  commenting  upon  the  conciseness  of  this  definition,  and  ad- 
mitting that  it  conforms  fairly  to  the  term  "bailment"  itself,  Mr. 
Schouler  says : 

'*Bat  this  writer  flndi  sodi  a  scope  too  narrow  to  meet  a  nainber  of  In- 
stances which  are  T>r()perly  referred  to  In  this  branch  of  the  law,  as  where 
tliere  is  no  strict  delivery,  as  in  tbe  case  of  a  finder,  of  a  captor  or  salvor, 
of  an  attacblng  olBcer,  of  a  person  selling  goods  and  retaining  possisslon  for 
tbe  new  owner,  and  the  like;  for,  while  haihnent  irnpnrts  litrralh/  delivrry. 
the  right*  and  duties  fasten  rather  upon  a  posaesaion  acquired  by  the  person 
In  gvettUm  than  upon  any  contract  or  ^Uvery.  Hence  we  may  essay  thla 
new  deflldtlon  of  our  own.  that  Imilmcnt  consists  in  the  holding  of  a  chnttfl 
by  some  party  under  an  obligation  to  return  or  deliver  it  over  after  some 
tpeckil  pwpo§e  Is  aeeompUshed.*' 

This  definition  includes  within  its  scope  constructive  bailments; 
whereas  the  earlier  definitions  of  Holt,  Jones,  Blackstone,  Story,  and 
Kent  in  terms  cover  only  cases  of  actual  bailment. 

I.  In  an  actual  bailment  there  must  be  a  delivery  of  the  chattels  to 
the  bailee  or  his  agent  The  delivery  may  be  either  actual  or  construc- 
tive. 

(a)  An  actual  delivery  consists  in  giving  to  the  bailee  or  his  agents 
the  real  possession  of  the  chattel.  Shindler  v.  Houston,  1  Denio,  48. 

(b)  A  constructive  delivery  comprehends  all  of  those  acts  which,  al* 

though  not  truly  comprising  real  possession  of  the  goods  transferred, 
have  been  held  constructione  juris  equivalent  to  acts  of  real  delivery, 
and  in  this  sense  includes  symix)lical  or  substituted  delivery.  Shindler 
v.  Houston,  supra;  Bohn  v.  Hufifnagle,  1  Kawle  (Pa.)  9;  35  Cyc 
189.  In  5  Cyc.  165,  in  discussing  the  sufficiency  of  the  delivery  in  or- 
der to  constitute  an  actual  bailment,  it  is  said: 

"Such  n  full  delivery  of  tbe  subject-matter  must  be  made  to  the  bailee  as 
will  entitle  him  to  exclude  for  the  time  of  the  bailment  the  possession  of 
tbe  owner,  as  will  make  him  liable  as  its  sole  custodirui  to  the  latter  in  the 
event  of  his  neglect  or  fault  in  dlscbarglng  bis  trusts  with  respect  to  tbe 
subject-matter,  and  as  to  require  a  redelivery  of  it  by  him  to  the  owner  or 
other  person  entitled  to  receive  it  after  tbe  trusts  of  tbe  bailment  have  been 
discharged.  Where  the  delivery  can  be  constructive  only,  tbere  most  be  an 
Intention  to  transfer  the  possession  of  the  property." 

In  Fletcher     Ingram,  46  Wis.  202.  50  N.  W.  425,  the  court  said: 

**To  constitnte  a  person  a  bailee  of  property,  be  must  have  such  full  and 

coniplcto  possession  of  It  as  to  excludo,  for  the  tlmo  of  tbe  bailment,  the  pos- 
session of  the  owner  (Benjamin  on  Sales,  li  174),  and  he  should  have  so  far 
assamed  tbe  dtarge  and  eootrol  of  tbe  property  aa  to  be  tbe  enstodlan  of  It^ 
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as  to  be  liable  to  the  owner  for  nny  losses  or  damngea  occasioned  by  his 
neglect  or  fiftolt  In  tbe  manoer  In  which  he  discharges  liit  trnsta  with  respect 
to  It" 

II.  A  constructive  bailment  arises  where  the  person  having  the  pos- 
session of  a  chattel  holds  it  under  such  circumstances  that  the  bw 
imposes  upon  him  the  obligation  of  ddivimng  it  to  another. 

From  the  definition  of  the  two  subdivisions  of  actual  bailment,  and 
front  the  definition  of  a  constructive  bailment,  there  ought  to  be  no 
difficulty  in  determining  whether  there  was  in  the  case  at  bar  a  bail- 
ment of  the  plaintiff's  overcoat.  Neither  the  defendant  nor  his  agents 
ever  had  the  real  possession  of  the-  overcoat,  and  therefore  there  was 
not  an  actual  delivery  of  the  coat.  The  facts  proved  are  inconsistent 
with  the  hypothesis  that  the  plaintiff  intended  to  transfer  to  the  de- 
fendant or  his  servants  such  a  possession  of  the  coat  as  would  exclude, 
for  the  time  of  the  bailment,  the  possession  of  the  owner.  The  over- 
coat hung  upon  a  hook  within  two  feet  of  where  the  plaintiff  was  sit- 
ting during  the  meal,  and  it  does  not  seem  to  be  capable  of  dispute 
that  during  that  time  the  defendant  did  not  have  such  a  possession  of 
it  as  to  exclude  the  possession  of  the  plaintiff.  If  the  plaintiff  had 
wished  to  reach  his  overcoat  at  any  time  during  the  meal,  either  to 
take  something  from  one  of  the  pockets  of  the  coat  or  for  any  other 
purpose,  he  was  entirely  free  to  do  so,  without  requiring  any  act  on 
the  part  of  the  defendant  or  his  servants.  The  presence  of  the  hooks 
may  be  construed  into  a  invitation  to  the  patron  to  hang  his  coat  upon 
them ;  but  hanging  the  coat  upon  the  hook  cannot  be  reasonably  held 
to  constitute  a  delivery  of  the  coat  to  the  exchusive  possession  of  the 
defendant.  The  hooks  were  obviously  placed  there  for  the  conven- 
ience of  the  patron,  provided  he  wished  to  retain  possession  of  his 
coat.  If  he  wished  to  deposit  the  coat  in  the  exclusive  possession  of 
the  defendant,  he  should  have  availed  himself  of  the  accommodations 
which  the  defendant  provided  for  that  purpose.  If  he  had  done  this, 
the  defendant  would  have  been  liable.  Buttman  v.  Dennett,  9  Misc. 
Rep.  462,  30  N.  Y.  Supp.  247.  The  frequency  with  which  the  plain- 
tiff was  accustomed  to  visit  the  defendant's  restaurant  leaves  no  room 
for  doubt  that  he  knew  of  the  accommodations  provided  by  the  de- 
fendant for  caring  for  the  hats,  coats,  and  other  articles  of  his  patrons. 

In  the  case  at  bar  it  does  not  appear  that  the  defendant  or  any  of 
his  servants  ever  saw,  much  less  received,  the  overcoat.  How  the  de- 
fendant, under  all  the  circumstances  disclosed,  can  be  held  to  have 
had  exclusive  possession  of  the  overcoat,  is  not  clear  to  me.  Bunnell 
v.  Stern,  122  N.  Y.  539,  25  N.  E.  910.  10  L.  R.  A.  481,  19  Am.  St. 
Rep.  519,  Bird  v.  Everard,  4  Misc.  Rep.  104,  23  N.  Y.  Supp.  lOOS, 
Buttman  v.  Dennett.  9  Misc.  Rep.  462,  30  N.  Y.  Supp.  247,  and  Dei- 
mour  V.  Forsythe  (Sup.)  128  N.  Y.  Supp.  649,  were  decided  upon  * 
the  ground  that  the  special  circumstances  disclosed  warranted  the  in- 
ference that  the  bailee  assumed  the  temporary  custody  of  the  chat- 
td.  Even  though  the  decision  in  Bunnell  v.  Stern,  supra,  was  placed 
upon  this  ground,  I  think  that  that  case  extcnrlcd  the  rule  applicable 
to  this  subject  very  far,  and  the  decision  of  the  Court  of  Appeals  in 
Wamser  v.  Browning,  King  &  Co.,  187  N.  Y.  87,  79  N.  E.  861,  10  U 
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R.  A.  (N.  S.)  314,  I  interpret  to  mean  that  the  rule  declared  in  Bun- 
nell V.  Stern  will  not  be  extended  to  cover  cases  not  identical  with  it. 

In  Pattison  v.  Hammerstein,  17  Misc.  Rep.  375,  39  N.  Y.  Supp. 
1039,  it  was  hdd  that  the  manager  of  a  theater,  in  the  absence  of 
special  agreement,  was  not  liable  for  his  patrons'  property,  though  it 
consisted  of  apparel  which  is  usually  laid  aside  by  them  while  attend- 
ing the  play,  and  is  not  responsible  lor  the  loss  thereof  while  it  is 
hanging  on  a  hook  in  the  box  occupied  by  the  patrons,  unless  he  or 
his  servants  have  boen  guilty  of  negligence  or  wrongful  act  In  that 
case  Mr.  Justice  Bischoff  said: 

"A  bailment  implies  the  delivery  of  a  chattel;  and,  to  subject  one  to  lia- 
bility as  a  bailee.  It  U  n  constituent  that  he  had  voluntarily  aawmied  or 
retained  the  custody  of  tlie  chattel  alleged  to  have  been  bailed.  •  •  • 
There  was  no  Invitation  to  the  plaintiff,  express  or  Implied,  held  out  by  the 
defendant,  that  the  former  should  yield  his  personal  vigilance  even  for  a 
moment.  The  hooks  provided  by  the  defendant  were  a  means  of  enabling 
the  occupants  of  the  box  to  care  for  their  apparel  with  greater  ease  and 
comfort  to  themselves:  but  an  effort  to  Imply  from  the  mere  presence  of 
such  hooks  an  assumiitiou  by  the  defendant  of  the  custody  of  whateviv  the 
occnpants  of  the  box  might  plaos  tbneon  tortures  iwKm.** 

I  think  that  the  views  herein  expressed  are  further  fortified  by 
Wamser  v.  Browning,  King  ft  Co.,  187  N.  Y.  87,  79  N.  E.  861,  10 

L.  R.  A.  (N.  S.)  314,  Harris  v.  Child's  Unique  Dairy  Co.  (Sup.)  84 
X.  Y.  Supp.  260,  Montj^omcry  v.  Ladjing,  30  Misc.  Rep.  92.  61  N.  Y. 
Siip[\  840,  and  Duckworth  v.  Codington  Co.  (Sup.)  136  N.  Y. 
Supp.  68. 

The  facts  of  this  case,  viewed  in  the  light  of  the  foregoing  author- 
ities, seem  to  me  to  establish  that  there  was  no  actual  bailment,  because 
there  was  neither  an  actual  nor  a  constructive  delivery  of  the  coat. 

That  this  is  not  a  ca<;e  of  constructive  bailment  is  apparent  from  the 
fact  that  the  defendant  never  had  the  actual  possession  of  the  coat. 

It  follows  that  there  was  neither  an  actual  nor  a  constructive  bail- 
ment, and,  as  there  is  no  other  ground,  under  the  facts  in  this  case, 
upon  which  tfie  defendant's  liability  can  be  predicated,  the  judgment 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


BAF8KY      FREDERICK  A.  SMITII  00.,  Ine.,  et  al. 
(Sopreme  Gonrt,  Special  Tern,  New  York  Coimtf.  Vebmaiy  4.  1913.) 

Bills  aitd  Notes  (|  — ^Boka  Fxdc  PuBOHAsn-^uBOSif  of  Paoor. 

A  piirfhnsor  for  a  valuable  consideration  of  notes  idTcn  by  a  bnvor 
for  the  price  of  goods,  witli  knowledge  of  the  terms  of  sale  and  o£  the 
sdler's  repreesotatlons.  .most,  to  xeeover  from  the  buyir.  Show  that  he 
actcHi  In  good  faith  and  had  no  knowledge  of  the  ssiUff's  fraud  indodiig 
tb«  buyer  to  purchase. 

lEd.  Kotor^-Vor  other  eases,  see  Bills  and  Notee,  Oent  Dig.  ii  1448, 
1876-1681,  1688-1687;  Dec  Dig  i  497.*] 

Action  by  Irving  Rafsky  against  the  Frederick  A.  Smith  Company, 
Incorporated,  and  another.  Judgment  for  plaintiff.  ■ 

•rorotlk«roHMassMaMtovlo4|«OMBKBlBD«o.4AflkDicklllltoSats,ftB«f*rtB4«SM 
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Deutsch  &  Peyser,  of  New  York  City,  for  plaintiff. 
Wm.  A.  Scluimacher,  of  New  York  City,  for  defendant  Smith  Co. 
J.  Lester  i-'ierman,  of  New  York  City,  for  defendant  Motor  Fi- 
nance Co. 

NBWBURGER,  J.  Plaintiff  purchased  from  the  defendant  Smith 
Company  an  auto  car  truck  for  $1,1CX).  The  agreement  provided  that 
the  plaintiff  should  pay  the  same  as  follows:  Four  hundred  dollars 
in  cash,  and  the  balance  of  $700  in  monthly  installments  of  $100.  The 
agreement  further  provided  that  all  parts  of  the  car  were  to  be  perfect 
and  to  carry  at  least  one  ton.  After  signing  the  agreement,  Smith, 
the  president  of  the  company,  stated  to  plamtiff  that  he  could  not 
finance  the  matter,  and  that  he  would  have  to  call  with  him  on  the 
defendant  Motor  Finance  Company  to  take  care  of  the  matter,  to 
which  the  plaintiff  replied: 

"li  it  will  help  you,  I  will  go.  It  makes  no  difference  to  whom  I  pay  the 
notflB." 

Thereupon  the  parties  called  at  the  office  of  the  Finance  Company, 
informed  Mr.  Black,  an  officer  of  the  company,  of  the  agreement  be- 
tween plaintiff  and  the  Smith  Company,  repeatiag  the  representation 
that  Smith  had  made  to  the  plaintiff,  and  showing  Mr.  Black  the  agree- 
ment. Subsequently  all  the  parties  met  in  the  office  of  the  Motor  Fi- 
nance Compaiu',  and  the  notes  and  the  chattel  mortgage  were  signed 
by  the  plaintiff.  The  plaintiff  and  his  witnesses  testified  that  the  car 
was  of  a  certain  model,  which  is  borne  out  by  the  chattel  mortgage  pre- 
pared by  the  Finance  Company.  It  also  appears  that  Smith  paid  the 
finance  company  a  bonus  of  10  per  cent.,  and  that  the  sum  of  $700, 
the  amount  of  the  notes,  was  paid  by  the  Motor  Finance  Company  to 
the  Smith  Company,  and  no  part  thereof  to  the  plaintiff. 

The  representations  made  by  Smith  as  to  the  car  were  undoubtedly 
false  and  untrue,  and  that  the  Motor  Finance  Company  had  knowl- 
edge that  such  representations  were  made  and  were  false  there  can  be 
no  question.  The  mere  fact  tiiat  the  Motor  Company  claims  to  have 
paid  a  valuable  consideration  for  the  notes  is  not  sufticient.  It  must 
not  only  show  it  has  acted  in  good  faith,  but  that  it  had  no  knowledge 
of  the  fraud  from  the  inception  of  the  transaction.  See  Bank  v.  Dief- 
endorf,  123  N.  Y.  191,  25  N.  E.  402,  10  L.  R.  A.  676;  Lawrence  Bros. 
V.  Hevlman,  111  App.  Div.  848,  98  N.  Y.  Supp.  121,  affirmed  189  N. 
Y.  573,  82  N.  E.  1128.  I  therefore  find  that  the  plaintiff  was  induced 
to  purchase  the  car  through  the  fraudulent  representation  of  the  de- 
fendant Smith  Company,  and  that  the  Motor  Finance  Company  had 
knowledge  of  said  fraudulent  representation. 

Judgment  for  plaintiff.  Findings  signed.  Submit  decree; 
138  N.Z.&— €8 
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OBBRNDORT  v.  FARMERS'  LOAN  &  TRUST  00.  et  aL 

(Supmne  Court,  Special  Tenn,  New  York  Gowitj.  February  4.  1913.) 

WtLLB  (i  741*) — Gift  rem  Benefit  or  Legatee's  Pamilt — Riqhtb  of  Wife. 
Wbere  a  testator  bequeathed  one-half  of  the  income  of  his  residuary 
estate  to  hte  son,  tor  tb»  benefit  of  himself  and  Ids  fiunlly,  the  son's> 

wife  could  not  sue  to  impress  a  lien  thereon  in  ber  favor,  but  most  re* 
sort  to  a  madlmonial  action  to  enforce  ber  right  to  support. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  I>lg.  ||  188&-1899 ;  Dec 
Dif.  I  741.«] 

Action  by  Minnie  G.  Obcrndorf  against  the  Farmers'  Loan  &  Trust 
Company  and  Others.  On  motion  to  dismiss  complaint  Modoa 
granted. 

See,  also,  14S  App.  Div.  227,  132  N.  Y.  Supp.  lOOk 

May  &  Jacobson,  of  New  York  City,  for  plaintiff. 

Geller,  Rolston  &  Horan,  of  New  York  City,  for  defendant  Fann- 
ers* Loan  &  Trust  Co. 

Willis  Bruce  Dowd,  of  New  York  City,  for  defendant  William 
Oberndorf. 

NEWBURGBR,  J.  Plaintiff  and  Willam  D.  Oberndorf  were  mar- 
ried on  October  3,  1893.  They  separated  in  1907.  On  October  21. 
18%,  JuHus  Oberndorf,  the  father  of  William  D.,  died,  leaving  a  will 
and  codicil  in  which  he  provided  that  one-half  of  the  income  of  the 
residuary  estate  should  be  paid  to  William  D.,  for  the  benefit  of  him- 
self and  family.  William  D.  and  the  plaintiff  entered  into  an  agree- 
ment on  December  31, 19Q7,  with  one  Bigger,  as  trustee,  to  live  apart, 
and  empowering  the  trustees  under  the  will  of  the  father  to  pay  to 
Bigger  for  the  benefit  of  the  plaintiff  the  sum  of  $1,000  per  rear 
Subsequently  the  Farmers'  Loan  &  Trust  Company  was  substituted 
as  trustee  under  the  will.  The  Trust  Company  refused  to  recognize 
the  assignment  of  income,  whereupon  William  D.  Oberndorf  executed 
a  power  of  attorney  to  the  plaintiff  and  Bigger,  authorizing  them  ta 
demand  and  receive  from  the  estate  $1,000  [ler  year.  The  payments 
were  made  until  November,  1909,  when  William  D.  Oberndorf  re- 
voked the  power  of  attorney,  and  no  payments  have  since  been  made. 

The  plaintiff  brought  an  action  to  construe  the  will  of  Julius  Obern- 
dorf, daiihing  that  the  provision  for  William  D.  Oberndorf  and  family- 
included  herself  as  the  wife  of  said  William  D.  The  trial  justice 
found  for  the  plaintiff,  but  the  Appellate  Division  reversed  the  judg- 
ment. See  14S  App.  Div.  227,  at  page  229,  132  N.  Y.  Supp.  1004,  at 
page  1006.  From  a  reading  of  the  opinion  it  is  dear  that  whatever 
ri^t  the  wife  has  to  support  from  her  husband  must  be  determined  in 
a  matrimonial  action.  This  action,  however,  is  brought  to  impress  a. 
lien  in  favor  of  plaintiff  upon  the  income  of  the  trust  fund  directed  to 
be  paid  to  William  D.,  and  the  Appellate  Division  said: 

"Tbe  trustees  under  the  will  were  vested  with  no  discretionary  powers. 
They  were  not  directed  to  apply  tbe  income  In  any  way,  nor  to  supervise  its 

*For  oUier  caaes  se«  same  topic  &  i  numuku  in  Dec.  &  Am.  Olga.  1907  to  date.  A  R«p'r  IndtZM 
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distribution.  They  were  ordered  to  pay  the  entire  shnre  of  the  Income  over 
to  the  son,  and  tbeir  powers  and  duties  ended  there.  The  wil^  was  not  named 
n  ft  beneficiary,  except  In  tbe  erent  of  ber  taiMiNiiid*«  death,  when  the  trus- 
tees were  instructed  specifically  what  to  do  In  the  contingencies  that  inl,:ht 
then  arise.  The  cases  cited  by  respondoit  are  those  wherein  the  trustees 
had  duties  to  perfbnn  In  respect  to  the  fnnd  and  were  charged  with  the  re- 
sponsibillty  of  seeing  that  It  was  applied  tn  certain  designated  purposes. 
That  is  not  tlUs  case.  Here  the  only  direction  to  the  trustees  is  to  pay  to 
the  son.  Nor  Is  there  any  method  bj  which  It  may  be  determined  that  the 
testator  meant  that  any  specified  part  of  the  Income  should  go  to  his  daugh- 
ter-in-law. Wtiatever  rights  plaintiff  way  liave  to  support  from  ber  hus- 
band must  be  determined  In  an  appropriate  action  for  separation,  when  the 
requisite  facts  to  jnattTy  an  allowance  of  alimony  can  be  established.  Un- 
der tile  will  of  Julias  Obemdorf  she  took  notliing  directly.  The  trustees  were 
to  set  apart  no  snm  fsr  hut  sopport,  and  she  Is  wlthont  reeonise  against  the 
estate.  We  are  not  now  concerned  with  the  question  of  what  her  hudMUld'S 
duties  towards  her  may  be,  whether  under  the  will  or  apart  from  it'* 

The  motion  to  dismiss  the  complaint  must  be  granted.  Findings 
passed  upon. 


In  IS  BENJAMIN, 

(SopfSDe  Oonrt  A]ipenats  DItIsIoii,  First  Department  Fcbmsry  7,  UHUt.) 

!•  Dbair  0  S*)— FsssmiFnoR  of  Death  from  ABsiifCB. 

An  unmarried  woman  of  34.  who  In  1873  disappeared  from  her  home 
without  explanation  or  known  cause,  taking  nothiug  with  her,  from  whom 
nothing  was  afterwards  heard,  though  diligent  search  was  made,  will 
be  presumed  to  have  been  dead  after  7  years  from  the  date  of  her  dis- 
appearance. 

[Ed.  Nota— For  oChsr  csmSi  sse  Death*  Cent  Dig;  ||  l-t;  Dee.  Dig. 
I  2.»] 

2.  EXECTJTORS    AND    AOMINISTRATOBS    (S    507*)— SeTTLEMEXT   OV  ACOOimTB — 

Matters  Determined — Death  of  One  of  Next  of  Kin. 

The  fact  of  the  death  of  one  of  the  next  of  kin  should  be  determined 
by  the  Surrogate's  Court,  when  called  upon  to  do  so  upon  a  judicial  set- 
tlement of  the  account  of  an  administrator,  and  not  nece^iiarily  Ln  a  sep- 
arate proceeding  for  that  porpoM. 

[Ed.  Note. — For  other  cases,  see  Execntiir<«  and  Administrators,  Gent 
Dig.  §§  2004.  20O.-,  217S-2191;  Dec.  Dig.  §  507.*] 

3.  DSSCE.NT  AND  DlsTBIBUTION  ({  21*)  NeXT  OF  IvIN — Sl.STER. 

Where  the  death  of  a  woman  without  Is-sue  has  been  Judicially  de- 
termined as  of  a  certain  date  before  the  death  of  her  sister  intestate 
the  share  which  she  otherwise  would  have  taken  must  be  divided  among 
the  Intestate's  next  of  Un. 

fEd.  Note— For  other  ca8S8»  see  Descent  and  Distribution,  Cent  Dig. 

SS  57-62;  Dec.  Dig.  §  21.*] 

Appeal  from  Surrog^ate's  Court.  New  York  County. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Mary  Ben- 
jamin, as  administratrix  of  the  goods,  chattels,  and  credits  which 
were  of  Anna  Shannon,  deceased.  From  final  decree  of  the  sur- 
rogate (77  Misc.  Rep.  434,  137  N.  Y.  Supp.  758),  directing  deposit 
of  one-fourth  of  surplus  in  the  state  treasury,  the  appeal  is  taken. 
Reversed,  and  proceeding  remanded  to  Surrogate's  Court  for  decree 
in  accordance  with  opinion. 
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ARGUED  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  SCOTT,  and  DOWLING,  JJ. 

F.  R.  M  in  rath,  of  New  York  City,  for  appellants. 
Robert  P.  Beyer,  of  New  York  City,  for  respondent 

DOWLING,  J.  This  is  an  appeal  from  a  decree  of  the  Surroj^ate's 
Court  adjudging  that  it  has  not  been  established  by  adequate  proof 
or  with  suffi^ent  particularity  that  Bridget  Shannon  is  dead,  or  that 
she  did  not  survive  her  sister,  Anna  Shannon,  the  intestate,  and  that 
the  remaining  one-fourth  of  the  estate  of  Anna  Shannon,  reserved  by 
the  administratrix  pursuant  to  a  prior  decree,  which  would  have  gone 
to  Bridget  Shannon,  shall  be  paid  by  the  administratrix  into  the  treas- 
ury of  the  state  for  the  beneiit  of  the  persons  who  may  hereafter  ap- 
pear to  be  entitled  hereto. 

The  question  involved  in  this  appeal  is  whether,  upon  the  papers 
presented  by  the  petitioners,  it  satisfactorily  appears  that  Bridget  Shan- 
non had  died  before  the  death  of  the  intestate,  which  occurred  on  No- 
vember 12,  1910.  This  court  has  so  recently  laid  down  rules  as  to  the 
presumption  of  death  arising  from  long-continued  and  unexplained 
absence  that  no  further  discussion  of  that  question  is  now  required. 
See  Matter  of  Wagener,  143  App.  Di\ .  266.  128  N.  Y.  Supp.  164; 
Cerf  V.  Diener,  148  App.  Div.  150,  132  N.  Y.  Supp.  1026. 

f  1 1  In  this  case  it  appears  that  Bri'l,q:et  Shannon  arrived  in  America 
in  1863,  being  then  about  24  years  of  age.  She  obtained  employment 
at  Belleville,  N.  J.,  in  the  home  of  Dr.  Ward,  where  Margaret  Fitz- 
patrick,  another  sister,  was  also  employed.  She  remained  with  this 
family  for  10  years,  or  until  1873,  when,  without  a  word  to  any  one 
as  to  her  purpose  or  intention,  with  no  known  or  assignable  cause,  and 
with  no  suggestion  of  any  reason  therefor,  she  suddenly  disappeared 
from  the  place  of  her  employment,  leaving  behind  her  a  trunk  con- 
ti^ining  her  clothes,  and  taking  with  her  nothing  save  her  then  wearing 
apparel.  She  was  then  unmarried,  and  tiiere  is  no  suggestion  that 
she  married  thereafter.  From  that  time  until  the  time  of  making  the 
application  herein,  no  letter  or  message  of  any  kind  had  ever  been 
received  from  her.  She  had  not  been  seen  by  any  of  her  family.  They 
had  never  received  any  information  as  to  any  other  person  having  seen 
or  heard  from  her,  and  she  disappeared  effectually  and  oompletely 
from  human  vision.  Were  she  living,  she  would  now  be  about  73 
years  of  age.  At  the  time  of  her  disappearance,  her  sister,  Mary  Ben- 
jamin, who  came  to  this  country  with  her,  was  employed  and  living 
in  the  city  of  Newark,  N.  J.,  and  she  has  been  in  that  vicinity  ever 
since.  Her  sister,  Margaret  Fitzpatrick,  with  whom  she  worked  at 
Dr.  Ward's,  visited  the  Ward  household  after  leavinjg  their  employ 
ment,  and  at  the  time  of  Bridget's  disappearance  was  living  in  Orange, 
N.  J.,  where  she  lived  until  1901,  and  where  her  family  have  ever 
since  resided.  Mrs.  Ward,  who  is  still  living,  has  never  heard  of  Brid- 
get since.  Effort  has  been  made  by  search  through  the  various  bureaus 
of  vital  statistics,  and  in  insane  asylums,  as  well  as  1^  calls  upon  per- 
sons likely  to  know  of  her  continued  existence,  to  ascertain  whether 
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any  trace  of  Bridget  Shannon  could  be  found,  but  in  every  instance 
without  success. 

Applying  the  principles  laid  down  in  the  cases  just  cited,  it  seems 
clear  that  under  the  facts  in  this  case  Bridget  Shannon  must  be  pre- 
sumed to  have  been  dead  at  the  expiration  of  7  years  from  the  date 
of  her  disappearance,  and  at  the  latest  by  December  31,  1882,  which 
is  7  years  from  the  latest  date,  by  the  most  liberal  calculation,  that 
can  be  deemed  to  have  been  the  time  of  her  disappearance. 

[2]  That  the  fact  of  the  death  of  one  of  the  next  of  kin  should  be 
deternnned  by  the  Surrogate's  Court,  when  called  upon  so  to  do,  upon 
the  judicial  settlement  of  the  account  of  an  administrator,  and  not 
necessarily  made  in  a  separate  proceeding  for  that  purpose,  is  de- 
termined in  the  Matter  of  Wagener,  above  cited.  In  this  proceeding 
the  citation  has  been  properly  published  as  against  Bridget  Shannon, 
if  Hvine^,  or  her  unknown  next  of  kin,  if  any  there  be,  and  the  provi- 
sions of  section  2523,  Code  Civ.  Pro.,  have  been  duly  complied  with. 

[3]  Her  death  without  issue  at  the  date  mentioned  being  judicially 
determmed,  the  share  which  otherwise  would  have  been  hers  must 
therefore  be  divided  among  the  next  of  kin  of  Anna  Shannon. 

The  decree  appealed  from  will  therefore  be  reversed,  and  the  pro- 
ceeding remitted  to  the  Surrogate's  Court  for  an  entry  of  a  proper 
decree,  in  accordance  with  this  opinion,  with  costs  to  appellant  pay- 
able out  of  the  estate.   All  concur. 


CROXSON     FLYNN  PLUMBING  &  HEATING  CO. 
(Sapreme  Cknirt,  Special  Term,  New  York  Coantgr.  Jnly,  19120 

1,  Fixtures  (J  27*^ — Mohtoaoeb  or  Land  and  Vendor  of  CiiATTEr.s. 

Where  plombing  fixtures,  sold  pursuant  to  a  contract  stipulating  that 
ttiejr  drould  pr—crve  ttidr  chemctefr  as  personalty  after  tbeir  physical 
annexation  to  the  realty'  of  the  l>u.vor,  became,  on  InstDlIatioD,  a  part  of 
the  realty,  so  that  tUey  could  nut  be  removed  without  substantial  injury 
to  the  freehokl,  they  became,  when  annexed,  subject  to  a  prior  recorded 
mortgage  on  the  rcnlty. 

fEd.  Note.— For  other  cases,  see  Fixtures,  Cent.  Dig.  B  5,  22,  25,  44, 
45,  54 ;  Dec.  Dig.  {  27.*] 

2.  FrxnnuEfl  (f  27*)— Monro agkb  op  Land  and  Vsndob  or  Chattbu. 

riinnblng  flxtun  s.  <  (.ii-i^fmc:  of  washout  closft.'!.  oak  tanks,  iron 
backs,  cocks  and  overflowti,  basius  with  cocks  and  traps,  trays,  covers, 
and  legs,  hot  water  boiler,  and  heater,  were,  as  between  seller  and  buyer 
for  Installation  In  a  building,  proper  subjects  for  an  nirrti'unMit  tliat 
they  should  retain  their  character  as  personalty,  notwitb»taudiug  their 
Installation,  and  a  mortgage  on  the  goods  to  seeare  the  price,  executed 
and  recorded  before  Installation,  gave  the  seller  an  Interest  therein,  un- 
affected by  notice  of  a  prior  recorded  mortgage  on  the  realty:  and  the 
real  estate  mortgagee,  chargeable  with  knowledge  of  the  chattel  mort- 
^'Mge,  who  stood  b.v  niu!  saw  thr  L'oods  annexed  to  the  realty,  with  knowl- 
edge that  the  seller  expected  to  retain  a  hen  on  them,  had  no  prioilty 
orer  the  Hen  of  the  sdler. 

[Ed.  Nut<>.— For  other  cusi^  see  Flxturee^  Cent  Dig.  f|  22,  21k  44. 
45,54;  Dec  Dig.  I  27.*] 
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Action  by  Mary  S.  Croxson  against  the  Flynn  Plumbing  &  Heating 
Company  for  an  injunction  to  restrain  defendant  from  foreclosing  a 
chattel  mortgage  and  from  removing  thereunder  any  plumbing  fixtures 
installed  in  a  building.    Judgment  for  defendant. 

On  OeMm  28,  1910,  the  owners  of  certain  real  property  In  fhe  city  of 

New  York  entered  Into  a  building  loan  agreement  with  the  plaintiff  provid- 
ing for  the  erection  of  two  apartment  bouaes  thereon.  Tbla  agreement  pro- 
vided for  the  loan  of  $47,000.  to  be  imld  In  12  Installments,  and  was  secured 
by  a  bond  and  mortgage  covering  Uie  real  property  in  thnt  sum.  On  No- 
vember 28,  1910,  the  owners  contracted  with  defendant  for  plumbing  ma- 
terials and  flxtores.  On  Fisbniary  3, 1911,  the  owners  ezeented  to  defendant 
a  chattel  mortgage  covering  certain  plumbing  fixtures  by  the  following  dt 
scrlption:  "All  washout  closeta,  oak  tanks,  enameled  iron  back^  nlckel-plateU 
.oodw  and  overflows,  enameled  Iron  basins  with  nickel-plated  eodoi  and 
tvapSk  white  porcelain  trays,  covers  and  legs,  enameled  hot  v\nter  boiler  and 
heater,  and  all  other  plumbing  and  gas  fixtures  now  installed  or  which  may 
be  hereafter  Installed  In  the  two  flre^toty  bnlldlngs  owned  by  the  parly  of 
the  first  part  hereto  [located  on  the  east  side  of  Hoe  avenue.  125  feet  south 
of  173d  street,  in  the  borough  of  tlie  Bronx,  city  and  state  of  New  York]; 
the  said  flxtorsa  hereiii  granted,  bargained,  and  sold  b^g  all  the  flxtores 
mentioned  and  described  in  a  certain  contract  dated  November  28,  1910.  be- 
tween the  respective  parties  hereto,  and  all  fixtures  installed  or  hereafter 
to  be  installed*  In  said  premlsss  mj^dw  said  eontract*'  On  AprU  IS,  1911, 
the  chattel  mortgage  was  filed  in  the  office  of  the  register  of  the  county  of 
New  York.  On  the  13th  day  of  April.  1911,  bathtubs  were  delivered  and 
placed  on  the  street  In  fMmt  of  the  buildings.  None  of  the  fixtures  described 
in  the  chattel  mortgage  were  in  the  building  prior  to  the  20th  day  of  April, 
1911,  and  \\ere  all  installed  subsequent  to  that  date. 

Frank  Harvey  Field,  of  New  York  City,  for  plainttflF. 
Holland  R.  Rasquin,  of  New  York  City,  for  defendant. 

GIBGBRICH,  J.  [  1  ]  If  the  plumbing  fixtures  supplied  by  the  de- 
fendant had  been  of  such  character  that,  once  afiixed,  they  could  not 
have  been  removed  without  substantial  injury  to  the  freehold,  they 
would  liave  become,  upon  installation,  a  part  of  the  real  property,  and 
so  subject  to  the  plaintiff's  mortgage,  which  was  then  of  record;  and 
this  would  have  been  so,  notwithstanding  any  agreement  made  between 
the  vendor  and  vendee  of  the  fixtures  with  the  intention  of  preserving 
their  character  as  personal  property  after  their  physical  annexation  to 
the  realty.  Ford  v.  Cobb.  20  N.  Y.  344;  Tifft  v.  Horton,  53  N.  Y. 
377,  13  Am.  Rep.  537;  Davis  v.  Bliss,  187  N.  Y.  77,  79  N.  E.  851. 
10  h.  R.  A.  (N.  S.)  458.  The  defendant,  furnishing  fixtures  of  that 
character,  and  yet  seeking  to  retain  a  lien  upon  them,  would  be  at- 
tempting to  acquire  an  interest  in  the  real  property,  and  the  record 
of  tlie  prior  mortgage  upon  that  property  would  be  notice  to  it. 

[2]  Thefi  xtures  here  in  question,  however,  were  of  a  different  char- 
acter, and  whether  they  should  be  regarded,  when  aflfixed,  as  still  re- 
taining their  character  as  chattels  or  as  having  become  a  part  of  the 
real  property  to  whidi  tiiey  "were  annexed,  might  depend  upon  various 
considerations,  and  even  upon  the  relations  of  the  parties  between 
whom  the  question  arose.  It  was,  at  any  rate,  the  proper  subject  of 
an  express  agreement  between  the  vendor  and  the  vendee,  and  the 
chattel  mortgage  was  such  an  agreement,  and  clearly  shows  that  the 
parties  intended  the  fi.xturcs  to  retain  their  character  as  chattels,  even 
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after  they  were  put  In  the  building.  Tifft  v.  Horton,  supra ;  Fitzgib* 
bons  Boiler  Co.  v.  Manhasset  Realty  Corp.,  198  N.  Y.  517,  92  N.  E. 
1084,  reversing  on  dissenting  opinion  of  Scott,  J.,  125  App.  Div.  764, 
766,  110  N.  Y.  Supp.  225.  It  follows,  therefore,  that  since  the  de- 
fendant was  merely  contracting  to  supply  certain  chattels  to  the  owner 
of  the  freehold,  and  was  not  acquiring  or  attempting  to  acquire  any 
interest  in  the  land,  the  record  of  the  eadsting  mortgage  upon  fhe  land 
was  not  notice  to  him. 

It  is  urged,  however,  that  the  chattel  mortgage  was  void,  as  to  the 
plaintiff,  because  when  it  was  made  the  mortgagor  had  neither  actual 
nor  potential  ownership  of  the  chattels,  and  also  because  it  was  not 
filed  until  two  months  after  it  was  made.  However  forcible  these  ob- 
jections  might  be  in  a  case  proper  for  their  application,  they  cannot 
prevail  here.  The  plaintiff  was  chargeable  with  knowledge  of  the  chat- 
tel mortgage,  through  the  knowledge  of  her  agent  before  the  chattels 
were  brought  to  the  premises,  or,  at  any  rate  before  they  were  annexed 
thereto.  She  stood  by  and  saw  these  chattels  annexed  to  the  realty 
under  an  agreement  by  virtue  of  which,  as  she  knew,  the  vendor  ex- 
pected to  retain  a  lien  upon  them.  It  seems  to  me  impossible  to  hold 
that  she  can  now  be  permitted  to  come  into  a  court  of  equity  and  assert 
the  superiority  of  her  own  lien,  of  which  the  defendant  had  no  notice. 

There  must  be  judgment  for  the  defendant,  with  costs.  Submit, 
with  proof  of  service,  requests  for  findings  in  accordance  with  these 
•views. 


H78  Misc.  Bi^  667.) 

HAMlUrON  et  al.  v.  ITA^^.ILTON  et  at 

CBupteme  Ooort,  Spedal  Term,  New  York  County.  December,  1012.) 

1.  QnXMKVXQ  Title  (§  34*) — Procedure— Pleadino, 

A  complaint,  under  Code  Civ.  Proc.  S  1630,  to  qidet  title  to  a  portion  of 
real  property  formerly  held  by  plaintiff  and  another  as  tenante  In  com- 
mon, which  portion  was  not  covered  by  mutual  conveyances  between 
them,  alleging  the  facts  out  of  which  the  ownersliip  arises,  that  plaintiffs 
had  been  in  posseeaion  one  year,  and  tbat  defendanta  unjustly  claimed, 
or  that  It  appears  from  tlie  public  records  that  they  might  so  claim,  a 
title  adverse  to  plaintiffs,  is  sufficient;  other  allegations  or  an  inappro- 
priate prayer  for  relief  being  immatefial. 

[Ed.  Note. — ^For  other  caaea,  see  Qnletinf  Title,  Gent  Dig.  Ii  68,  71, 
72,  70.  77;  Dec.  Dig.  f  84.*] 

JL  QOISTIRO  T1TI.E  (8  23*)— Right  of  Action — Possessiow  bt  PlaIWBTFS. 
Where  tenants  in  common  made  mutual  conveyances,  and  (me  of  them 
immediately  after  the  exeeation  of  flie  deed  to  Um  went  into  posseeslon. 
erected  two  houses  on  the  land,  and  he  or  his  devisees  continued  in  oi>en 
and  notorious  possession  of  the  land,  wliich  was  substautiaiiy  inclosed, 
over  30  years,  collected  the  rents  and  profits  to  the  exclnsion  of  tlw  co- 
tenant,  his  heirs  and  devisees,  and  in  an  application  for  a  building  i>er- 
mit,  made  by  the  former  tenant  shortly  after  the  deed  to  him,  he  de- 
scribed himself  as  the  sole  owner,  poeseesion  In  Uoi  and  his  dvrlsees 
sufficient  to  maintain  an  action  under  Code  Civ.  Proc.  |  1639,  to  deter- 
mine a  claim  to  real  property,  was  shows,  regardless  of  a  mistake  in 
the  deed ;  and  in  tbe  absence  of  Ofidenes  on  bdialf  of  tiie  cotenant  or 
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his  dertsecB,  the  devisees  of  the  former  tenaiit  were  entitled  to  the  reUet 
asked. 

[Ed.  Note.— For  oChir  essesp  see  Qnletliis  Ilfle^  Gent  Die  U  55*  06; 
Dec.  Dig;  %  28.*] 

8.  BwopPEi.  a  93*) — Equitable  Estoppkl — Gbotjnds. 

Where  cotenants  made  mutual  deeUs,  and  afterwards  entered  into  a 
perty  wall  agreement  relating  to  a  line  betweoi  a  portion  omitted  from 

tho  (  onveyniioes  and  the  property  of  one  of  the  cot^iants,  and  such  co- 
teiiaut  in  a  schedule  in  bankruptcy  expressly  stated  that  he  owned  no 
real  property,  he  and  his  heirs  were  estopped  to  claim  titles  aftor  13ie 

lapse  of  over  30  years,  to  the  portion  omitted  from  the  conveyances. 

[Ed.  Note— For  other  cases,  see  Estoppel,  Cent  Dig.  if  264-275;  Dec. 
Dig.  f  98.«1 

Action  by  Gertrude  Ray  Hamilton  and  others  against  Alexander 
S.  Plamilton  and  others  to  compel  the  determination  of  a  claim  of 
real  property  under  Code  Civ.  Proc.  §§  1638,  1639.  Judgment  for 
plaintiffs. 

Edward  R.  Vollmcr,  of  New  York  City  (John  O'Connell,  of  New 

York  City,  of  counsel),  for  plaintiffs. 

John  C.  Ten  Eyck,  of  New  York  City,  for  guardian  ad  litem. 

Frederick  E.  Barnard,  of  New  York  City,  for  executors  of  estate 
of  Schuyler  Hamilton. 

GAVEGAN,  J.   This  action  is  brought  by  the  plaintiffs,  as  heirs 

and  devisees  of  Robert  Ray  Hamilton,  against  defendants,  as  heirs, 
devisees,  and  executors  of  the  estate  of  Schuyler  Hamilton,  to  com- 
pel the  determination  of  a  claim  to  real  property  under  sections 
1638  and  1639  of  the  Code  of  Civil  Procedure,  and  arose  out  of  the 
following  undisputed  facts: 

Robert  Ray  Hamilton  and  Schuyler  Hamilton,  his  brother,  prior 
to  hSSl  were  the  owners  of  a  large  number  of  parcels  of  real  proper- 
ty in  the  city  of  New  York  as  tenants  in  common,  including  among 
other  parcels  certain  vacant  land  on  the  northerly  side  of  Twenty- 
Eighth  street,  beginning  125  feet  east  of  Ninth  avenue,  and  certain 
other  vacant  lots  on  the  southerly  side  of  Twenty-Ninth  street,  east 
of  Ninth  avenue.  By  deed  dated  the  16th  day  of  May,  1881,  Robert 
Ray  Hamilton  conveyed  to  his  brother  Schuyler  66  feet  8  inches  on 
the  northerly  side  of  Twenty-Eighth  street,  which  included  a  plot 
running  from  a  point  158  feet  4  inches  east  of  Ninth  avenue  to  a 
point  &5  feet  east  of  Ninth  avenue  (the  latter  being  the  point  of 
beginning) ;  and  at  the  same  time  Schuyler  Hamilton,  Jr.,  convey- 
ed to  his  brother  50  feet  on  the  southerly  side  of  Twenty-Ninth 
street  and  8  feet  4  inches  on  the  northerly  side  of  Twenty-Eighth 
street,  running  easterly  from  a  point  150  feet  easterly  from  Ninth 
avenue  to  the  westerly  line  of  land  conveyed  to  Schuyler  Hamilton. 
This  left  the  record  title  to  25  feet  on  the  northerly  side  of  Twenty- 
Eighth  street,  beginning  at  a  point  125  feet  east  of  Ninth  avenue 
and  running  25  feet  easterly  therefrom,  unconveyed. 

[1]  The  complaint  alleges  ownership  in  fee,  the  facts  out  of 
which  Mich  ow  ncrship  arises,  that  plaintiffs  have  been  in  possession 
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one  year,  and  Chat  defendants  unjustly  claim,  or  it  appears  from  the 
pttbnc  records  that  the  defendants  might  unjisstly  daiin»  a  title  ad- 
verse to  the  plaintiffs.  These  allegations  are  sufficient  to  satisfy 
all  the  requirements  of  section  1639  of  the  Code,  and  it  is  imma- 
terial whether  other  allegations  are  set  forth,  or  whether  the  pr^jer 
for  relief  is  inappropriate.  Norris  v.  HoflFman,  133  App  Div  596, 
118  N.  Y.  Supp.  156,  affirmed  197  N.  Y.  578,  91  N.  E.  11 18 ;  Doschcr 

Wyckoff,  132  App.  Diy.  139,  116  N.  Y.  Supp.  389.  Defendants' 
motion  to  dismiss  the  complaint  is,  therefore,  denied. 

[2]  Robert  Ray  Hamilton,  immediately  after  the  execution  of 
the  aforesaid  deed,  went  into  possession  of  the  property  in  dispute, 
erected  two  houses  therecm,  and  he  or  his  devisees  have  ever  Since 
continued  in  notorious  possession  thbreof  for  a  period  of  over  30 
years.  The  testimony  shows  that  the  property  was  inclosed  by  a 
substantial  inclosure.  Robert  Ray  Hamilton  and  his  heirs  and  dev- 
isees collected  the  rents  and  profits,  to  the  exclusion  of  Schuyler 
Hamilton,  his  heirs  and  devisees,  and  in  an  application  for  a  build- 
'ing  permit,  made  shortly  after  the  deed  was  given,  Robert  Ray 
Hamilton  described  himself  as  the  sole  owner  of  the  premises  in 
question.  It  is  clear,  therefore,  that  plaintiffs  have  made  out  their 
ownership  of  the  property,  regardless  of  whether  there  was  a  mis- 
take in  the  deed,  and  such  possession  is  sufficient  to  maintain  this 
action.  King  v.  Townshend,  78  Hun,  380,  29  N.  Y.  Supp.  181 ; 
Baker  t.  Oakwood,  123  N.  Y.  16,  25  N.  £.  312,  10  L.  R.  A.  387. 
Neither  is  it  material  that  one  of  the  defendants  is  an  infant  Code 
Civ.  Proc.  §  1686. 

[3]  The  testimony  also  shows  that  Schuyler  Hamilton  and  Rob- 
ert Ray  Hamilton  entered  into  a  party  wall  agreement  before  the 
houses  were  erected  thereon,  from  which  it  clearly  appears  that  it 
was  the  intention  of  Schuyler  Hamilton  to  convey  to  Robert  Ray 
Hamilton  the  25  feet  in  dispute;  also  that  Schuyler  Hamilton,  in 
filing  a  schedule  in  bankruptcy,  expressly  stated  that  he  owned  no 
real  property.  By  these  facts,  taken  in  conjunction  with  the  facts 
that  Robert  Ray  Hamilton  acted  on  the  assumption  that  he  was  the 
true  owner,  and  expended  money,  as  stated  before,  without  any  ob- 
jection from  Schuyler  Hamilton  or  any  of  his  privies,  but  rather 
with  their  acquiescence,  the  defendants  are  estopped,  after  the 
great  lapse  of  time,  from  asserting  any  title  adverse  to  Robert  Ray 
Hamilton  or  to  these  plaintiffs.  Brown  v.  Bowen,  30  N.  Y.  519,  541, 
86  Am.  Dec.  406;  Reeves  Real  Prop.  §  1013. 

The  plaintiffs  have  proved  prima  facie  every  element  necessary 
to  maintain  this  action,  and,  in  the  absence  of  any  evidence  on  the 
part  of  defendants,  they  are  entitled  to  the  relief  asked.  Hill  v. 
Mowbray,  146  App.  Div.  507,  131  N.  Y.  Supp.  727,  Judgment  for 
plaintiffs. 

Judgment  for  plainttffs. 
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TRUSTEES  OP  LHAJ^E  AND  WATTS  ORPHAN  HOUSE  IN  CITY  OF 
NEW  YORK  V.  HOYLE  et  al..  Bronx  Valley  Sewer  Commission. 

(Supreme  Court,  Special  Term,  Westolieftter  County.   February  16^  1813.) 

1.  IiANnLORD  A?fD   TENANT  (J  90*)— VaCATIOW — HOLDINO  OVKB. 

Where  a  lessee,  on  removing  from  the  leased  premises,  left  only  some 
Imnber,  broken  tools,  broken  wheelbarrows,  etc.,  scattered  about  and 
some  spiles  close  to  the  cd^e  of  a  river,  the  leaving  of  audi  material  did 
not  constitute  a  holding  over  beyond  the  term. 

[Ed.  NoCa^For  other  caae%  aee  lAndknrd  and  Ttanant^  Oeot.  IMc  H 
284-^;  Dee.  Dlf.  i  90.^ 

2.  Lanolobo  and  Tenant  (§  00*) — Lease — Renewal. 

Where  a  lessee  had  an  option  to  extend  or  renew  the  lease  for  from 
three  to  nine  months  from  July  1,  1911,  as  it  might  elect,  the  lessee,  by 
holding  over  without  stating  which  period  It  elected  to  renew  for,  would 
be  deemed  to  have  elected  the  shortest  period  under  the  privilege. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  || 
2M-288;  Dee;  Dig.  |  90.*] 

8.  LaiTOLOBD  AKD  TiHANT  (|  00*)--lJBABB--Bv!nrirAi>---HoLDi]ra  Ovs»— Bx- 

TENSION. 

A  lease  providing  tor  renewal  tot  from  three  to  nine  months  from 
July  1,  1911.  at  the  lcoow>*e  election,  also  deeleied  ttiet,  if  It  were  re- 
newed for  a  ttTiii  loss  than  six  months,  the  rent  should  be  paid  monthly 
during  the  renewed  period,  and  not  quarterly.  Held,  that  the  leasee,  by 
imying  the  rent  quarterly,  extended  the  term  of  Ita  renewal  of  the  lease 
to  six  months,  or  January  1,  1911.  and  by  holding  over  after  that  date 
again  extended  the  louse  for  another  six  months,  to  July  1st  following. 

[Kd.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  ff 
S84r-289;  De&  Dig.  f  Ml*] 

4  OoNTBAcn  <f  127*)— LKOAtnr— ExoLuaioH  or  Bvirairai. 

A  provl.slon  In  a  lease  that  It  should  not  be  admissible  In  evidence  In 
any  legal  proceeding  or  action  then  pending  between  the  parties  or 
thereafter  to  be  conunoiced  for  any  purpoae  whatever  was  Inralid,  as 
the  court  could  not  be  ousted  of  the  right  to  oonslder  oonipetent  efl* 
dence  by  a  contract  between  the  parties. 

[£d.  Note.— For  other  cases,  see  Contracts,  Gent  Dig.  Ii  G08-615; 
Dec.  Dig.  1 127.*] 

Action  by  the  Trustees  of  the  Leake  and  Watts  Orphan  House  in 
the  City  of  New  York,  a  corporation,  against  Frank  J.  Hoyle  and 
others,  as  the  Bronx  Valley  Sewer  CommissicM!,  appointed  pursuant  to 
Act  June  1^  1911  (Laws  1911,  c  361),  Jtid^oient  for  plaintiff. 

R.  E.  &  A.  J,  Prime,  of  Yonkers,  for  plaintiff. 
Edgar  C.  Beecroft,  of  New  York  City,  for  defendants. 

TOMPKINS,  J.  The  defendants  constitute  the  Bronx  Valley  Sew- 
er Commission.  About  January  1, 1910,  the  Bronx  Vall«y  Sewer  Com- 
mission leased  two  parcels  of  land  in  the  city  of  Yonkers,  N.  Y.,  from 

the  plaintiff — the  first  parcel  for  the  term  of  one  year  from  that  date, 
at  a  yearly  rental  of  $960,  payable  quarterly;  the  second  parcel  for 
the  term  of  6  months,  at  a  monthly  rental  of  $110,  payable  quarterly. 
As  to  the  first  parcel,  there  was  a  privilege  for  renewal  of  the  lease 

•For  oihw  CUM  SM  sams  topic  A  |  MtriiBU  1b  Dec.  *  Am.  Dlgi.  1M7  to  dst%  *  Eep'r  IndcxM 
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for  a  period  not  less  than  2  months  and  not  more  than  12  months,  ui>on 

the  Commission  ^ving  20  days'  notice  of  d^ire  to  renew,  and  Stating 

the  period  for  which  the  lease  was  to  be  renewed.  There  was  a  similar 
privilcj^e  of  renewal  of  the  lease  on  the  second  parcel,  except  that  the 
renewal  period  was  for  from  3  to  9  months. 

[1]  The  Commission  remained  in  ^ssession  of  both  parcels  until 
the  middle  of  April,  1911,  at  whidi  time  it  removed  its  entire  plant, 
leaving  only  some  lumber,  broken  tools,  broken  wheelbarrows,  etc., 
scattered  about,  and  some  spiles  close  to  the  ed^e  of  the  Hudson  river. 
The  leavinjj  of  these  odds  and  ends  on  the  land  did  not  constitute  a 
hold-over  by  the  Commission  beyond  the  term  of  the  tenancy  created 
t»y  the  presence  of  the  commissioners'  plant  on  the  land,  which  was 
until  the  middle  of  April,  1911.  Gibbons  v.  Dayton,  4  Hun,  451 ;  Mc- 
Cabe  V.  Evers  (City  Ct.  N.  Y.)  9  N.  Y.  Supp.  541 ;  Rorbach  v.  Cros- 
sett,  19  N.  Y.  Supp.  450;  *  Manly  v.  Clemmens  (City  Ct  N.  Y.)  14  N. 
Y.  Supp.  366. 

[2]  As  the  Commission  had  an  option  to  extend  or  renew  the  lease 
on  the  second  parcel  a  term  of  from  3  to  9  months,  from  July  1,  1911, 
as  it  might  elect,  by  holding  over,  without  stating  which  period  it  elect- 

ed  to  renew  the  lease  for,  it  will  be  deemed  to  have  held  over  for  the 
shortest  period  under  that  privilee^e,  namely,  3  months.  Falley  v.  Giles, 
29  Ind.  114;  Lanham  v.  McWilliams,  6  Ga.  App.  85,  64  S.  E,  294. 

[3J  But  the  lease  required  that,  if  it  were  renewed  for  a  term  less 
tfasui  6  months,  the  rent  should  be  paid  monthly  during  the  renewed 
period,  and  not  quarterly.  So  the  Commission,  by  paying  tiiis  rent 
quarterly,  extended  the  term  of  its  renewal  of  the  lease  to  6  months, 
to  January  1,  1911,  and  by  holding  over  after  January  1,  1911,  again 
extended  the  lease  for  another  6  months,  to  July  1,  1911.  So  the  Com- 
mission, by  holding  over  on  the  first  parcel  after  January  1,  1911,  and 
paying  the  rent  quarterly,  and  not  monthly,  similarly  extended  the 
lease  on  that  parcel  6  months,  to  July  1,  1911. 

[4]  To  establish  the  plaintiff's  case,  the  lease  was  offered  in  evi- 
dence, and  was  objected  to  on  the  ground  that  by  its  terms  it  was  ex- 
pressly made  inadmissible.  The  lease  contained  the  following  provi- 
sion: 

"And  It  Is  further  covenanted  and  agreed  between  the  parties  that  neither 

this  Instrument,  nor  the  leasinj?  of  said  ri^'it^;^  hereby,  nor  any  of  the  ne- 
gotiaUons  or  agreements  leading  up  to  or  concerning  the  same,  nor  the 
mtal  of  said  prMnlses,  nor  tlie  amoont  of  such  rental  aball  be  used  In  evi- 
dence la  any  Ic^l  proceeding  or  action  now  pending  between  the  parties 
hereto,  or  bereafter  to  be  commenced  between  the  parties,  for  any  puriiose 
whatever." 

Decision  upon  tliis  objection  and  the  inadmissibility  of  the  lease  was 
reserved.  I  think  the  lease  should  be  received  in  evidence,  and  I  have 
therefore  overruled  the  defendant's  objection.  The  court  cannot  per* 

mit  itself  to  be  ousted  of  the  right  to  consider  competent  evidence  by 
a  provision  in  a  contract  that  it  shall  not  be  put  in  evidence  in  any  ac- 
tion between  the  parties  relating  to  the  subject-matter  of  the  contract 

1  Reported  in  full  in  the  New  York  Supplement;  reported  as  a  memoraiidam 
4leclsion  without  opinion  la     Hun,  837. 
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The  plaintiff  is  entitled  to  judgment  for  $570,  with  interest  from 
July  1,  1911.  with  the  costs  of  this  action*  Requests  to  find  may  be 
submitted  within  five  days. 


DOTTQHBBTt     8011THBBN  PAO.  Oa 

(Stiprame  Oonrt,  AppellAte  Term,  Bint  Defwrtment  Febmary  14,  1913.) 

I^Ui:ADiNo  (8  321*) — Bill  of  Particulabs — Grounds. 

A  plaintiff,  flolnf  for  the  balance  due  on  a  eoutra(  t  for  furnishing  to 
defendant  men  and  gunrds  during  a  strike,  who  shows  that  defendant's 
Ume  sheets  will  show  the  names  of  the  men  aud  the  uuiuber  uf  hours 
worked,  and  that  he  cannot  give  the  names  of  the  men  and  the  number 
of  hours  they  worked  \%ithout  an  Inspection  of  the  books  and  retX)rd'5 
of  defendant  and  examination  of  its  othcers,  will  not  be  reiiuired  to  fur- 
nish a  bill  of  particulars  disclosing  the  names  and  adOKeaes  €t  the 
men  and  the  number  of  hours  they  worked  until  after  completion  of  an 
exnuiiiiaiiou  of  the  olHcers  and  an  iusi)ectlon  of  the  books  aud  time 
sheets,  but  must  furnish  sncb  particulars  aftw  saaunliiatloa  and  Inqpecs 
tion  before  trial. 

[Kd.  NotfiL— For  other  cases,  see  Fleadlng,  Gent  Dig.  |  078;  Dec.  Difi. 
i  321.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Harry  V.  Dougherty,  doing  business  as  Dougherty's  De- 
tective Agency  against  the  Southern  Pacific  Company.  From  a  por- 
tion of  an  order  of  the  City  Court  of  the  City  of  New  York  requir- 
ing plaintiff  to  serve  a  verified  bill  of  particumrs,  he  appeals^  Modi- 
fied and  affirmed. 

Argued  February  term,  1913,  before  SEABURY,  GERARD,  and 
BIJUR,  JJ. 

Richard  S.  Harvey,  of  New  York  City  (LjCwis  Squires,  of  New 
York  City,  of  counsel),  for  appellant. 
Esselstyn  &  Haughwout,  of  New  York  Dty,  for  respondent 

GERARD,  J.  This  action  was  brought  to  recover  a  balance  of  $4,- 
040.67,  allei^cd  in  the  comi)laint  to  be  due  the  plaintiff  under  a  con- 
tract by  which  it  is  alleged  that  he  was  to  furnish  to  tiie  defendant 
men  at  $4  per  day  per  man  on  its  docks  during  a  strUce  of  its  regular 
employes,  and  also  such  guards  at  the  rate  of  $6  per  day  per  g^ard 
as  should  be  necessary  to  guard  these  men.  Defendant  moved  for  a 
bill  of  particulars,  and  among  other  things  the  court  directed  the  plain- 
tiff to  furnish  a  bill  of  particulars  containing  the  full  name  of  each 
man  so  put  to  work  and  the  exact  number  of  hours  each  man  is 
claimed  to  have  worked  each  day. 

I  do  not  think  that  there  is  any  justification  for  requiring  plaintiff 
to  specify  the  number  of  hours  of  work  done  by  the  men  he  furnished 
under  the  contract  on  which  he  sues.  Plaintiff'  claims  that  he  is  una- 
ble to  furnish  the  full  name  of  each  man,  and  that  the  defendant's 
own  time  sheets  will  show,  not  only  the  names  of  the  men,  but  the 

'For  oUier  cases  see  same  topic  A  t  mombsr  in  Dec.  ^  Am.  Digs.  1907  to  date,  ft  Rep'r  Indcsce 
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number  of  hours  that  they  worked,  and  the  plaintiff  swears  in  his 
affidavit  opposing  the  motion  that  he  cannot  give  the  information  with- 
out an  inspection  of  the  books  and  records  oi  the  defendant  and  ex- 
amination of  its  officers. 

I  think,  therefore,  that  the  order  appealed  from  should  be  modified, 
by  striking  therefrom  the  requirement  as  to  the  exact  number  of  hours 
during  each  day  that  the  men  furnished  by  plaintiff  worked  for  the 
defendant,  and  tliat  the  plaintiff  be  not  required  to  furnish  the  name 
and  address  of  each  of  the  men  and  each  of  the  guards  alleged  to 
have  been  furnished  by  him  to  defendant  until  10  days  after  the  com- 
pletion of  an  examination  of  the  officers  of  defendant  and  an  inspec- 
tion and  examination  of  defendant's  books  and  time  sheets,  but  that 
the  plaintiff  furnish  such  particular*  after  such  examination  and  in- 
spection before  trial,  and,  as  thus  modified,  affirmed,  without  costs, 
but  with  disbursements  to  the  appellant  All  concur. 


7AFFE  et  aL     WELD  et  aL 
(Supreme  Ooort  Appellata  DtTlsloD,  Flist  Departuwiit  Febmaiy  T.  1018.) 

1.  Tavvrs  (|  840*)— CtoNsnvomni  Tansn— OaouirM— Fiaxtd. 

One  doprlvod  of  his  pmporty  by  fraud  may.  If  he  can  Identify  It  or 
trace  the  proceeds  derived  from  its  sale,  iuu>ress  a  trust  oa  it  or  the 
praceeds,  whether  In  the  hande  of  the  wnngiloer  or  any  person  taking 
title  through  him,  unless  title  Is  taken  In  good  faith  and  for  valiio,  though 
the  wrongdoer  or  the  person  to  whom  title  has  been  transferred  is  in- 
■olTent. 

[Ed.  Neto.— For  other  easM,  aee  Tniata»  Gent  Dlf.  i  614;  Dec  Die.  I 

2.  Tm  -Ts      359*)— Constructive  Trusts — Following  TnusT  Propeiity. 

To  follow  trust  funds  into  other  property  and  imi)ress  it  with  a  trusti 
the  fande  must  be  clearly  traced  and  distinctly  proved  to  hafo  been 
Invested  in  othor  property,  ud  ^ero  molt  be  a  direct  and  unbRdcen  con- 
nection between  the  two. 

[Ed.  Note,— For  other  cases,  see  Trusts,  Cent.  Dig.  fit  ^'-^t  053;  Dec. 
Dig.  f  858.*] 

8.  Tauero  d  858*) — CoiiernitTonvs  Tbitsts— Followiwo  Tkvwt  Pbopbstt. 

A  dealer  drew  drafts,  to  wlilch  forced  bills  of  ItuliiiR  wero  attached, 
and  the  same  were  forwarded  to  its  agent,  with  directions  to  sell  Plain- 
tiff, relying  on  the  bills,  purdiaeed  the  drafts  firom  ttie  agent,  and  paid 
Mm  therefor.  To  facilitate  the  remittance  to  the  dealer  of  the  money 
paid  by  plaintUf  to  the  agent,  the  dealer  drew  currency  drafts  on  the 
agent  and  deposited  them  in  a  bank,  which  gave  a  credit  therefor  to  the 
dealer  and  forwnrded  Micm  to  Its  rorresijondeut,  where  they  were  paid  by 
the  agent  with  the  money  received  from  plaintlil.  The  deposit  of  the 
eurrency  drafts  was  made  for  the  purpose  of  credidng  the  same  to  the 
account  of  the  dealer.  The  dealer,  by  means  of  the  credit,  purchased  cot- 
ton, which  was  subsequently  transferred  to  defendant  for  an  antecedent 
debt  that  plaintiff  eonld  not  impress  the  cotton  in  the  hands  of 

defendant  with  a  trust;  lAaot  it  was  not  purchased  with  his  money. 

[Ed.  Note.— Fur  other  casis;  aas  Trusts,  Cent  Dig.  H  628,  068;  Dec. 

Dig.  J  358.*1 
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Appeal  from  Special  Term,  New  York  C5ounty. 

Action  by  Max  JafTe  and  others  agahist  Stephen  M.  Wekl  and 
others.    From  an  order  sustaining  a  demurrer  to  the  complaint,  and 
from  an  order  providing  for  the  dismissal  of  the  complaiiit,  unless 
amended  within  20  days,  plaintiffs  appeal.  Affirmed. 

See,  also,  149  App.  Div.  942,  133  N.  Y.  Supp.  1127. 

Argued  before  INGRAHAM,  P,  J.,  and  McLAUGHUN,  LAUGH- 
UN,  CLARKE,  and  DOWLING,  JJ. 

George  T.  Hogg,  of  New  York  City,  for  appellants. 

Edward  H.  Blanc,  of  New  York  City,  for  respondents  Weld  and 

others. 

R.  L.  Von  Bemuth,  of  New  York  City,  for  respondent  "Pyle, 

McLaughlin,  J.  Action  to  impress  a  trust  upon  certain  cotton 
in  the  possession  of  the  defendants,  upon  the  theory  that  it  was  pur- 
chased with  funds  obtamed  from  the  plamtiffs  by  fraud,  and  that  de- 
fendants obtained  possession  of  the  eotton  ivith  notice  of  the  frauds 
and  without  paying  value  therefor.  The  defendants  demurred  to 
the  complaint,  upon  the  ground,  among  others,  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer  was  sus- 
tained, with  leave  to  serve  an  amended  complaint  (132  N.  Y.  Supp. 
505),  and  on  appeal  the  order  sustaining  the  demurrer  was  affirmed 
(149  App.  Div.  942,  133  N.  Y.  Supp.  11^.  The  plaintiffs  thereafter 
served  an  amended  complaint,  to  which  the  defendants  again  de- 
murred, on  substantially  the  same  ground  as  before.  After  the  de- 
murrer had  been  interposed,  the  plaintiffs  moved  for  judgment  on  the 
pleadings,  and  from  an  order  sustaining  the  demurrer,  and  an  order 
dismissing  complaint,  unless  further  amended  within  20  days,  the 
plaintiffs  appeal 

The  amended  complaint  alleges,  in  substance,  that  between  the  5th 
and  20th  of  April,  1910,  the  firm  of  Steele,  Miller  &  Co.,  merchants 
doing  business  in  the  state  of  Mississippi,  drew  five  foreign  drafts,, 
payable  to  its  own  order,  aggregating  upwards  of  $68,000;  that  at- 
tached to  these  drafts  were  eight  forged  bills  of  lading,  each  one  pur- 
porting to  cover  100  bales  of  cotton,  deliverable  to  its  own  order  at 
a  foreign  port  named;  that  it  indorsed  tlie  drafts  and  bilh  of  lading, 
and  forwarded  the  same  to  one  Van  Gerpen,  its  New  York  agent, 
with  direction  to  sell  the  same ;  that  the  plaintiif s,  bankers  doing  busi- 
ness in  the  dty  of  New  York,  relying  upon  the  forged  bills  of  lading, 
purchased  the  drafts  from  Van  Gerpen,  and  after  deducting  exchange, 
etc.,  paid  him  therefor  $68,676.25  ;  that  cotton  called  for  by  the  bills 
of  lading  was  never  shipped,  nor  was  any  part  of  the  drafts  paid, 
though  duly  presented  for  payment;  that  to  facilitate  the  remittance 
to  Steele,  Miller  &  Co.  of  the  money  paid  by  plaintiffs  to  Van  Gerpen, 
Steele,  Miller  &  Co.  drew  certain  "currency;'  drafts  upon  Van  Ger- 
pen, and  deposited  them  in  banks  in  Mississippi,  which,  in  turn,  for* 
warded  them  to  their  correspondents  in  New  York,  where  the  same 
were  paid  by  Van  Gerpen  with  the  money  received  from  the  plaintiffs; 
and  that  the  balance  in  excess  of  the  "currency"  drafts  was  transmitted 
by  Van  GerpeA  in  other  unspecified  ways. 

There  is  no  allegation  in  the  complaint  that  the  "currency''  draft* 
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were  deposited  for  collection.  On  the  contrary,  5t  is  sdleged,  or  is 
fairly  to  be  inferred  from  the  alleviations  upon  that  subject,  that  the 
banks,  immediately  upon  receipt  of  the  "currency"  drafts,  placed  them 
to  the  credit  of  Steele,  Miller  &  Co.;  it  having  previously  riven  to 
them  security  to  insure  the  acceptance  and  payment  hereof.  The 
amount  thus  credited  was  mingled  with  other  credits  in  the  general 
credit  account  which  Steele,  Miller  &  Co.  had  in  such  banks.  Subse- 
quently Steele,  Miller  &  Co.  purchased  the  cotton  on  which  it  is  now 
sought  to  impress  a  trust,  and  paid  for  the  same  by  checks  on  such 
accounts.  Some  of  the  cotton  thus  purchased  was  transferred  to  the 
defendant  Stephen  M.  Weld  &  Co.  The  transfer  was  made  in  con- 
sideration of  an  antecedent  indebtedness,  and  with  the  intent  of  giv- 
ing to  Stephen  M.  Weld  &  Co.  a  preference  over  other  creditors  of 
Steele,  Miller  &  Co. ;  it  in  the  meantime  having  become  insolvent,  and 
thereafter  being  adjudicated  a  bankrupt.  The  balance  of  the  cotton 
passed  to  and  is  held  by  its  trustee  in  bankruptcy.  The  judgment  de- 
manded is,  among  other  things,  that  a  trust  be  impressed  upon  the 
cotton,  or  the  proceeds  derived  therefrom  by  the  defendants,  and  for 
an  accounting. 

[1]  One  who  has  been  deprived  of  his  property  by  fraud  may,  in 
case  he  can  identify  it  or  trace  the  proceeds  derived  from  its  sale,  im- 
press a  trust  upon  it  or  the  proceeds,  whether  in  the  hands  of  the 
wrongdoer  or  any  person  who  takes  title  through  him,  unless  it  be  in 
good  faith  and  for  value  (Lightfoot  v.  Davis,  198  N.  Y.  261,  91  N. 
E.  582.  29  L.  R.  A.  [N.  S.)  119.  139  Am.  St.  Rep.  817,  19  Ann.  Cas. 
747;  Welch  v.  Policy,  177  N.  Y.  117,  69  N.  E.  279;  Newton  v.  Por- 
ter, 69  N.  Y.  133,  25  Am.  Rep.  152);  and  this  even  though,  at  the 
time  tfie  trust  is  sought  to  be  impressed,  the  wrongdoer,  or  the  per- 
son to  whom  the  title  has  been  transferred,  is  insolvent  and  unable  to 
pay  his  other  creditors  (Matter  of  Cavin  v.  Gleason.  105  N.  Y.  256. 
11  N.  E.  504;  Pennell  v.  Deffell,  4  De  G..  M.  &  G.  387).  This  is  upon 
the  theory  that  the  property,  or  the  proceeds,  belongs  to  the  person 
defrauded,  and  iht  one  who  defrauded  him,  or  the  transferee,  holds 
it  as  trustee  for  his  benefit.  Lightfoot  v.  Davis,  supra. 

[2]  But  in  every  case  the  property  upon  which  it  is  sought  to  im- 
press the  trust  must  be  shown  to  be  either  the  property  of  which  the 
cestui  que  trust  was  defrauded,  or  proceeds  derived  therefrom.  There 
must  be  a  direct  and  unbroken  connection  between  the  two.  This  was 
pointed  out  in  Ferris  v.  Van  Vechten,  73  N.  Y.  113,  the  court  saying: 

•To  follow  money  Into  lands  and  Imiircs.s  the  latter  with  a  trust,  the 
money  must  have  been  clearly  traced  aad  distlucUjr  proved  to  laavo  been 
Inveoted  In  the  land&** 

And  in  Matter  of  Cavin  v.  Gleason,  supra: 

'*But  It  is  the  general  mie,  as  well  in  a  court  of  equity  as  In  a  court  of 

law,  that  ill  order  to  follow  trust  fimds  and  Subject  tbem  to  the  opmtion  of 
the  trust  they  must  be  identified." 

See,  also,  Matter  of  Hicks,  170  N  Y.  195.  63  N.  E.  276.  Holmes 
V.  Oilman,  138  N.  Y.  369.  34  N.  E.  205,  20  L.  K.  A.  566.  34  Am.  St. 
Rep.  463,  and  Cole  v.  Cole,  54  App.  Div.  37.  66  N.  Y.  Supp.  314. 

[3J  it  does  not  appear  from  tlic  ailegatiuiis  of  the  amended  com- 
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plaint  that  the  cotton  which  has  come  into  the  hands  of  the  defendants 

was  purchased  with  the  plaintiffs'  money.  In  fact,  it  was  purchased 
with  money  which  had  been  on  dejxjsit  to  the  credit  of  Steele,  Miller  & 
Co.  in  their  Mississippi  banks.  That  money,  or  a  part  of  it,  had  been 
credited  by  the  banks  1^  reason  of  the  "currency"  drafts  deposited 
and  which  were  afterwards  paid  by  Van  Gerpen  with  plaintiffs'  money. 
The  deposit  of  the  "currency"  drafts  was  not  made  for  collecti(Mi,  but 
for  the  purpose  of  being  credited  immediately  to  the  account  of  Steele, 
Miller  &  Co.,  as  it  in  fact  was.  The  title  to  the  drafts  passed  im- 
mediately to  the  banks  and  the  money  which  they  advanced  was  really 
the  purchase  price  of  the  drafts.  Kirkham  Bank  of  America,  165 
N.  Y.  132,  58  N.  E.  753,  80  Am.  St.  Rep.  714 ;  Metropolitan  Bank 
V.  Loyd,  90  N.  Y.  530;  Cra^ie  v.  Hadley,  99  N.  Y.  131.  1  N.  E.  537. 
The  amount  thus  credited  was  not  the  money  paid  by  the  plaintiffs.  It 
was  the  proceeds  of  the  "currency"  drafts,  and  for  the  acceptance  and 
payment  of  which  the  banks  had  taken  security  from  Steele,  Miller  & 
Co.  The  fact  that  the  "currency"  drafts  were  accepted  and  paid  by 
Van  Gerpen  with  moneys  fraudulently  obtained  from  the  plaintiffs 
by  means  of  other  drafts  and  forged  bills  of  lading  did  not,  for  the 
reasons  above  j?iven,  enable  them  to  have  a  trust  impressed  uf>on  the 
cotton,  because  the  same  had  not  been  purchased  with  their  money. 

I  am  of  the  opinion  that  the  complaint  fails  to  state  a  cause  of  ac- 
tion, and  for  that  reason  the  orders  appealed  from  should  be  affinned, 
with  costs.  All  concur. 


BCADI80N  REAL  PROPERTY  &  SECURITY  CO.  T.  HUTTON  et  al. 

(Supreme  Court,  Appellate  Division.  First  Department.    Febmary  7, 

Plbadino  (i  367*) — ^Motions  to  Makje  Mors  Dbfinite  and  Cebtain. 

Where,  from  many  of  the  allegations  of  the  complaint,  the  cause  of 
action  might  either  have  lieen  for  conversion  or  for  the  recovery  of  a 
deposit  of  money  induced  by  fraudulent  representations,  and  aUegatiou:$ 
on  one  theory  were  Irrelevant  on  tbe  ottier,  defendanfft  motion  to  strike 
out  such  irrelevant  allegations,  or  to  compel  plalntlflP  to  separately  state 
and  number  the  causes  of  action,  must  be  granted,  to  the  extent  of  re- 
quiring the  complaint  to  be  made  more  definite  and  certain,  uid  requiring 
pinititifr,  if  desiring  to  plead  altematlTe  cansee  of  action,  to  separately 
state  and  number  them. 

[Ld.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  iS  64,  1173-1193 ; 
Dec  Dig.  I  2fflM 

Ap^al  from  Special  Term,  New  York  County. 

Action  by  the  Madison  Real  Property  &  Security  Company,  a  do- 
mestic corporation,  against  Edward  F.  Hutton  and  others.  From  an 
order  denying  a  motion  to  strike  out  certain  paragraphs  of  the  com- 
plaint, or  compel  plaintiti  to  separately  slate  and  number  the  causes 
of  action,  deienctents  appeal.  Order  reversed,  with  directions  to 
grant  motion. 

Argued   before   INGRAHAM.    P.   J.,   and  McLAUGHUN, 

CLARKE,  SCOTT,  and  DOWLING,  JJ. 

Millard  F.  Tompkins,  of  New  York  City,  for  appellanlfc 
E.  M.  Bullows,  of  New  York  City,  for  respondent. 

•FW  elhtr  euM  m  MOM  t49l«  a  i  Knumt  In  D«o.  a  Aid.  Diet.  ISM  to  teUb  a  lUv'r  Iad«^ 
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SCOTT,  J.  It  is  not  easy  to  determine  from  reading  the  complaint 
just  what  cause  of  action  the  pleader  intended  to  state.  Many  of  the 
allegations  seem  to  indicate  an  intention  to  state  a  cause  of  action  for 
damages  for  conversion,  and,  indeed,  that  word  is  freely  used  as  char- 
acterizing the  defendants'  acts.  If  this  is  the  cause  of  action  intended 
to  be  pleaded  and  relied  upon,  the  allegations  sought  to  be  stricken  out 
are  clearly  irrelevant.  On  the  other  hand,  many  of  the  allegations  of 
the  complaint  seem  to  point  to  an  intention  to  sue  for  the  recovery  of 
money  deposited  with  defendants;  such  deposit  ha\ing  been  induced 
by  fraudulent  representation. 

In  so  far  as  the  allegations  sought  to  be  stricken  out  refer  to  an  ex- 
isting fact,  and  not  a  mere  promise  or  representation  as  to  what  would  . 
or  niic^ht  be  expected  to  occur  in  the  future,  they  may  not  be  irrele- 
vant to  the  cause  of  action  we  are  now  considering.  TThe  defendants 
are  certainly  entitled  to  know  what  they  must  meet,  and  the  motion 
should  therefore  have  been  granted,  to  the  extent  of  requiring  the 
complaint  to  be  made  more  definite  and  certain,  and  requiring  plain- 
tiff, if  she  seeks  tn  j^lead  alternative  causes  of  action,  to  separately 
state  and  number  them. 

The  order  must  therefore  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted,  to  the  extent  indicated,  with  $10 
costs.  AD  concur. 


In  re  SWAKKPS  WII^^ 

(Swrropntc's  Court,  New  York  County.    February  6.  1913.) 

L  Wills  (f  300*) — Pbobate — Ixstbuments  Entitled  to  Pbobats. 

The  fUctnin  of  a  yrtn  being  established  by  proof  under  oath  of  tan- 
CUtlon,  the  will  Is  rrlma  fade  entltU'd  to  probate, 

fKd.  Note.— For  other  eases,  see  WUls,  Cent  Dig.  f  697 ;  Dec.  Dig.  f 

S00.»] 

2.  Wn,L8  (I  215*)— Probatb— CowsTWWJTioK  or  VftLL. 

Tn  a  prolmte  i)roi'oofllni:.  wliero  it  Is  sou^t  to  rojoct  a  part  of  a  will 
on  the  ground  of  mistake,  the  matter  is  addressed  to  the  powers  of  the 
aorrogate  stttin?  as' a  probate  Judge,  and  not  to  hia  power  as  a  court  of 
constru'  tton.  under  Code  Civ.  Proc.  S  2624. 

FKd.  N<>(<>.^For  other  cases,  aee  WlUs,  Cent.  Dig.  if  522.  023;  Dec. 
Dig.  i  21.5.*] 

8.  Wills  <§  253*)— SxntROOATB'g  Oouar— JuwaDicnow. 

Willie  the  powers  of  the  surrojrate  as  a  court  of  prot)ate  are  due  pri- 
morily  to  Code  Civ.  Proc.  S  2472.  conferring  Jurisdiction  '*to  talce  the 
proofs  of  wllla  and  to  adnalt  wills  to  probate,"  yet,  hi  the  absence  of 

nwro  precise  dennition,  Ids  i>owers  in  probate  matters  are  referable  to 

estjil)lished  precedents  and  to  tlie  Constitution. 

Note. — For  other  cases,  see  Wills,  Cent.  Dig.  |  5S9;  Dee.  Dig.  | 

268.^ 

^  Wilis  (§  21G*)— PnonATr— Paiitial  rnonATE. 

The  surrogate,  as  an  incident  of  his  probate  jurisdicti<Mi,  may  refuse 
probate  to  part  of  a  wlU,  if  fraud  or  mistake  Is  established. 

(Kd.  Note.— For  other  cases,  aee  Wills,  Cent  Dig.  |  624;  Dee.  Dig.  | 
2ie.*3 

•Vor  other  cases  se«  same  tople  ft  |  MimBBa  IB  Dae.  ft  Am.  D1|B.  Wt  to  Sat*,  ft  IUp*r  Xadent 

139N.Y.S.— 70 
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6.  Courts  (9  9S*)— Suubocate's  Court— Soubcks  or  Deciwow. 

Gases  in  the  ecclesiastical  courts  of  EIngland,  although  dc  lded  ednce 
our  iiulependence»  are  stlli  of  some  Indirect  autbority  io  tiie  Surrogate's 

Ck)urt. 

(Ed.  Note.— For  other  caaee,  see  Gonrta^  Cent  Dig,  |  824;  Dee.  Die. 

6L  Wills  (§  20n*)—rRonATE— Nature  OF  PbocbediHO. 

I'rotmte  i.s  a  proceodlng  iu  rem. 

IE<1.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  Si  002,  503;  Dec 
Dls.  I  208.*] 

7.  CoDBTS  (i  108*) — SuBBOOAiVe  Oowr— JuBisDicnoif. 

A  Jurisdiction  Is  not  for  the  benefit  of  the  .1ud;:o.  but  a  matter  of  pub- 
lic concent,  and  for  Uiut  reason,  if  no  oUier,  the  surrogate  should  not 
be  slow  to  aaaert  and  protect  bis  Jurisdiction. 

[Kd.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  ||  409,  471-475, 

47S ;  Dec.  Dig.  S  198.*] 

8.  WiLi.s  (§  lilo*) — Prorate — Power  to  Add  Words  to  Will. 

A  court  of  probate  has  no  power,  inddeutul  to  Us  general  probate 
jurii>dictlon,  to  add  words  to  a  wUl,  even  if  omitted  by  mistake. 

IKd.  Note.— For  otber  cases,  see  Wills,  Gent  Dig.  H  822,  528;  Dee. 

Dig.  §  1'15.*] 

9.  Courts  (1  d8*)  —  Subbooatx's  Coubt— Souuces  or  De:c.ision  —  English 

Casks  Pbiob  to  RBVOLunoH. 
An  Engjisb  decision  in  1771  is  binding  here. 

[I'M.  Note^For  other  cases,  see  Courts,  Cent  Dig.  f  824;  Dee.  Dig. 

10.  Wills  ($  346*) — Pbobate — Scope  of  Decree. 

The  factum  of  a  will  may  be  formally  adjudf^ed  by  the  same  decree 

whidi  construes  the  will  sn  found  entitled  to  prolmte;  but  the  adjudica- 
tions rendered  in  the  separate  spheres  of  jurisdiction  are  nevertheless 
distinct  acts  of  the  surrogate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  |  808;  Dec  Dig.  | 

34«.*J 

UL  Wills  (S  COS*) — Surrogate's  Court — Jurisdiction. 

In  tlie  absence  of  a  definition  as  to  the  Jurisdiction  of  the  surrogate 
as  a  court  of  construction,  the  measure  of  8U<A  Jurisdiction  Is  to  be  found 

either  in  the  jurisdiction  of  the  courts  Invested  with  ofiuitnltlc  jxnvfrs.  or 
that  of  the  courts  proceeding  according  to  the  course  of  the  common 
law,  or  both. 

[Kd.  Not&— ]IV>r  other  cases,  see  Wills,  Cent  Dig.  |  1678;  Dec.  Dig. 

I  098.*] 

12.  Wins  (§  GOS*) — Probate — .Tliusdiction — Correction  of  Mistake. 

A  court  of  law  bni>  no  jurisdiction  to  corrett  a  mistake  in  a  devise; 
the  exercise  of  its  power  over  devises  being  conlin(>d  to  the  single  issue 
of  ii«  visavit  vel  non,  and  relating  wholly  to  legal  titles  under  wills,  or  to 
uju tiers  iu  pais. 

[Ed.  Note.— For  other  cases,  see  WIIls^  Cent  Dig.  %  1678;  Dec  Dig.  i 
898.*] 

18.  Wilis  (§  OOS*)— ConstructioH  — BQIOTT— GBOUinM  OF  JUBISDZOnOH  — > 

"Court  of  Construction." 

The  power  of  courts  of  equity  over  wills  Is  referable  to  the  want  of 
jurisdiction  of  courts  of  law,  but  more  particularly  to  their  Jurisdiction 
over  mistakes,  which  they  have  Jurisdiction  to  correct  in  some  instsncfia 

•For  oth«r  cum  sm  mud*  U»ple  *  i  mvwmb  In  Dtc  *  Am.  Dtst.  1M7  to  tetOb  *  R^t  Ib4«s«* 
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By  a  "court  of  eooatnicttoii,"  wltli  xeferenoe  to  wlll%  a  court  of  ovilty 

is  Intended. 

[Ed.  Note.— For  other  cases,  see  WlUs,  Cent  Dig.  S  1676 ;  Dec.  Dig.  i 

14.  Wills  (|  698*)  —  Coif sttoction  —  Gbounds  of  JuaisoionoH — Tkjsib  — 

Wills. 

Tbe  powers  of  coorts  of  equity  to  coustme  wills  are  referable  more 
portlonlarly  to  their  Jurlmltctton  over  trostn,  and  where  no  trust  la  tur 

volved  jurisdiction  Is  generally  to  be  d(M  lined ;  but  for  porpOMB  of 
Jurisdiction  executors  are  regarde<l  in  etjuity  as  trustees. 

tEd.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  1  1070;  Dec.  Dig.  | 

15.  Witts  d  440*)— MisTAKB  nr  WiLi^-OoBBionoii. 

A  court  of  equity  >\ill  In  no  case  correct  an  erioneoilS  tOPPOfllttoB  «f 

tlie  testator,  if  he  knew  the  contents  of  his  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  S  056;  Dee.  Dig.  I 
440.*] 

*    1&  Wills  (f  695*) — Pbooats— Surbogatb's  Jubisdictioii. 

Under  Code  Civ.  Proc.  S  2624,  autliorizing  the  surroprate  to  construe  or 
determine  tlie  validity  of  a  testniuentary  disposition  of  personal  prop- 
erty, no  trust  or  intKbike  need  be  involved  in  order  to  lOTOko  such  juris- 
diction, and  he  may  pass  on  the  validity  of  legal,  as  well  as  equitablei 
tities  derived  under  the  will. 

[Ed.  NotB.-^Wn  otlier  casein  aee  Wills,  Gent  Dig.  H  IWS-IW;  Dee. 
Dig.  f  605.*] 

17.  Wills  (i  4*^7*)— PaonATE— CoNSTBUonoit  BT  SuBBOGATifB  Ooubi^-Obal 

A^o  ExTui^sic  Evidence. 

t'nder  Code  Civ.  Proc.  S  2624,  autiiorizliig  the  sorrow  te  to  construe  or 

d(;. ermine  the  validity  of  a  testamentary  disposition  of  personal  property, 
he  niny  in  a  projier  case  consider  oral  or  extrinsic  evidence. 

[EU.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  $i  1023,  1026-1032: 
Dec.  Dig.  I  487.*] 

18.  Wills  <i  608*)~-PbobA'r  Jubisdigtioiv— RBJScnoH  ov  Pabtb  of  Wicl— 

•  Statute. 

Code  Civ.  I'roc.  f  2024.  which  authorizes  the  surrogate  to  construe  or 
determine  the  validity  and  effect  of  a  testamentary  disposition  of  per- 

soniil  property,  does  not  authorize  bim  to  construe  clauses  out  of  the  will 
ou  the  ground  of  mistake ;  any  such  relief  iiaving  reference  to  his  power 
as  a  probate  Judge. 

[Ed.  Notew— For  otber  eaeei^  see  WUla;  Gent  Dig.  i  ]676;  Dec  Dig.  f 

COS.*] 

19.  Coi  KTS  (§  472*) — Probate  .Turisdiction — Extm-sive  JraisnicTioN. 

Tbe  only  remedy  In  cases  of  mistake  on  the  face  of  a  will  is  in  a 
court  of  probate,  and  after  such  will  is  admitted  to  probate  there  is  no 

remedy  In  any  other  court. 

(Kd.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  119&-1224,  12^7- 
1250:  Dec.  Dig.  f  472.*] 

20.  Wir.LS  (I  220*) — ^Pkobate — OBJBcnoit  to  Pbobatb  oir  Gbouhd  of  Mis- 

TAKi; — Tnir.  of  Od.tectiox. 

It  is  nut  too  late  for  parties  who  have  projHiuiided  a  will  to  object  to 
ttie  probate  of  parts  of  tbe  will  on  the  ground  of  ndstate. 

fEd.  Note^— For  other  cases,  see  Wills,  Cent  Dig.  H  632-637;  Dec  Dig. 
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2L  WnX8  (I  r?44*) — Probate — Correction  of  AIlstake — Form  of  Decree. 

Where  a  mistake  in  a  will  Is  socb  Uxat  It  may  be  corrected  by  a  court 
of  probate,  only  that  part  of  the  will  entitled  to  probate  will  be  annexed 
Co  the  do(  riH'  of  probate. 
[Ed.  Note.— For  Other  caae^i  aee  Wills,  Cent  Dig.  ||  800,  SOI;  0ec. 

■     Dig.  §  341.*] 

22.  Wilt  s  (|  440*)— Pbobatb — CoBBBCTiOTr  or  Htstake  as  to  Usoal  Eifect. 
While  mistakes  of  draftsmen  or  ciiL'rr.ssnx,  or  thoso  induced  by  fraud, 
may  possibly  be  corrected  in  tlie  Surrogate's  Court  iu  u  proper  case,  the 
mistake  of  a  testatrix  as  to  the  legal  effect  or  revocabillty  of  a  tnnt 
conreyance  cannot  be  corrected. 

Note.— For  other  cases,  see  WUls,  Cent  Dig.  i  tm  ;  Dee.  Dig.  | 

440.«J 

28.  Courts  (|  98*)— Sources  of  Decisiow — Civil  atcd  Cawow  Tmw. 

It  Is  only  in  case  of  an  orls^nal  question  devoid  of  modern  autlmrlty 
that  the  surrogate  may  resort  to  the  priucipies  of  the  civil  or  canon 
law. 

[Ed.  NotAi^For  other  eases,  see  Courts,  Cent  Dig.  |  324;  Dec.  Dig.  1 
98.*} 

Proceedings  for  the  probate  of  the  will  of  Henriette  Swartz,  de- 
ceased. Probate  decreed  as  offered. 

Phillips,  Mahoney  &  Wagner,  of  New  York  City  (Jeremiah  T.  Ma- 
honey  ancl  Warren  C  Fielding,  both  of  New  York  City,  of  counsel), 

for  petitioner. 

Cardozo  &  Nathan,  of  New  York  City  (Edgar  J.  Nathan  and  Ray- 
mond Rubenstein,  both  of  New  York  Gty,  of  counsel),  for  respond- 
ent Lyon. 

Simpson  &  Cardozo,  of  New  York  Cit^  (Benjamin  N.  Cardozo  and  . 
Walter  11.  PoUak,  both  of  New  York  City,  of  counsel),  for  respond- 
ent Eisenbach. 

FOWLER,  S.   This  is  an  appeal  to  the  jurisdiction  of  the  surro-  ^ 

gate  for  relief  against  an  alleged  mistake  on  the  part  of  the  testatrix. 
It  involves  the  whole  scope  of  the  surrogate's  present  jurisdiction  in 
a  proceeding  for  probate  and  construction.  The  arguments  of  counsel 
in  this  cause  suggest  to  my  mind  important  questions,  the  considera- 
tion of  which  can  no  longer  be  postponed  or  passed  over  by  me.  The 
arguments  of  counsel  have  been  unusually  thorough  and  profound. 

[1,2]  Prima  facie  the  scrijn  propounded  as  a  will  in  this  matter 
is,  on  the  proofs  of  its  execution,  given  under  oath,  entitled  to  i)rol»ate. 
Factum  of  will,  in  other  words,  is  established.    This  is  conceded  by 


ing  this  attitude,  the  efTect  of  a  part  of  the  will  is  nought  to  be  rejected 

from  probate.  A  mistake  is  alleged  on  the  part  of  the  testatrix,  and 
this  is  made  the  basis  of  an  opposition  to  the  probate  of  the  thirteenth 
and  fourteenth  clauses  of  the  will  propounded.  This  appeal  is  ad- 
dressed to  the  powers  of  the  surrogate  sitting  as  a  probate  judge,  and 
not  to  his  power  as  a  court  of  construction,  imder  section  2624,  Code 
of  Civil  Procedure. 

[3]  The  powers  of  the  surrotjate  as  a  court  of  probate  are  due  pri- 
marily to  the  statute.    Section  2472,  Code  of  Civil  Procedure.  The 
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section  is  very  general  in  phrase.  It  confers  jurisdiction  on  the  sur- 
rogate "to  take  the  proofs  of  wills  and  to  admit  wills  to  probate." 
The  statute  does  not  define  "proof  of  wills"  or  "probate  "  and  such 

definition  and  the  powers  of  the  surrogate  in  probate  matters  are  ref- 
erable to  the  jurisprudence  established  in  this  state  by  the  Constitu- 
tion itself.  Section  2481,  subd.  11,  Code  of  Civ.  Pro.  See  Matter  of 
Work,  76  Misc.  Rep.  403,  405,  137  N.  Y.  Supp.  97 ;  Matter  of  Con- 
nell,  75  Misc.  Rep.  574,  578.  136  N.  Y.  Supp.  166;  Matter  of  Carter, 
74  Misc;  Rep.  1,  6,  133  N.  Y.  Supp.  722;  Matter  of  Meyer,  72  Misc. 
Rep.  566,  .568.  131  N.  Y.  Supp.  27;  but  more  particularly  the  author- 
ities cited  in  these  cases.  Were  these  judicial  powers  not  so  defined, 
the  surroijatc's  powers  and  procedure  in  proceedings  for  probate  would 
be  left  much  too  vague.  A  surrogate  was  not  intended  in  probate 
proceedings  to  be  a  law  unto  himself,  but  to  proceed  accordinjg^  to  es^ 
tablished  prcrc  lents,  and  with  reference  to  the  general  law  imposed 
by  the  Constitution  of  the  state.  Campbell  v.  Logan.  2  Bradf.  Sur. 
90,  93;  Martin  v.  Dry  Dock,  etc.,  R.  R.,  92  N.  Y.  70,  74;  Jones  v. 
Hamersley,  4  Dem.  Sur.  427 ;  Matter  of  Carter,  74  Misc.  Rep.  1,  7, 
133  N.  Y.  Supp.  722;  Dayton,  Surrogate's  Practice,  9;  Rediield,  Law 
and  Practice  in  Surrogates*  Courts,  26 ;  Jessup,  Surr.  Pr.  5. 

[4]  Long  prior  to  any  statutes  conferring  on  surrogates  those  pow- 
ers incidental  to  courts  of  construction  it  was  held  by  Surrogate 
Bradford  that  the  surrogate  as  an  incident  of  his  probate  jurisdiction 
had  power  to  refuse  probate  to  part  of  a  will  if  fraud  or  mistake  was 
established.  Burger  v.  Hill,  1  Bradf.  Sur.  360,  confirmed  by  Hill 
Burger,  10  How.  Prac.  264.  This  notable  decision  of  this  very  learned 
probate  judge  has  been  much  objected  to  in  several  states,  while  fol- 
lowed in  others.  Right  or  wrong,  the  decision  in  Hill  v.  Burger  is 
binding  on  me. 

[5]  It  may  be  remarked  that  such  power  is  distinctly  recognized  in 
the  law  which  is  commonly  taken  as  the  exemplar  of  our  own  author- 
ity in  cases  of  doubt  and  difficulty  not  settled  by  the  law  and  practice 
of  this  state.  Allen  v.  McPherson,  1  Ho.  L.  191 ;  Goods  of  Duane,  2* 
Swabey  &  Tristram,  590;  Goods  of  Cswald,  L.  R.  3  P.  &  D.  162; 
Morrell  v.  Morrell,  L.  R.  7  P.  D.  68,  1882;  Plume  v.  Bedlc,  1  P. 
Wms.  388;  Billinghurst  v.  Vickers,  1  Phill.  187.  Cases  in  the  eccle- 
siastical courts  of  England,  although  decided  since  our  independence 
of  England,  arc  still  of  some  indirect  authority  here. 

[8]  The  foreign  law  of  probate,  like  the  foreign  law  relating  to  no- 
taries or  to  admiralty  matters,  stands  on  a  different  footing  in  this 
court  from  other  foreign  law,  by  reason  of  the  similarity  and  univer- 
sality of  operation  of  probate  law ;  probate  being  a  proceeding  in  rem. 
Betts  V.  Jackson,  6  Wend,  at  page  177.  It  would  be  quite  at  variance 
with  propriety  for  me  to  express  my  own  opinion  on  the  power  of  the 
surrogate  to  refuse  i)rol)ate  to  a  part  of  a  will,  in  view  of  the  decision 
in  Hill  V.  Burger,  although  I  am  free  to  say  tliat  I  should  never  be 
inclined  to  stretch  the  jurisdiction  of  this  court  beyond  the  most  well- 
defined  limits.  Matter  of  Meyer,  72  Misc.  Rep.  566,  131  N;  Y.  Supp. 
27.  But  within  those  limits  I  should  be  much  more  tenacious  of  my 
jurisdiction. 


Digitized  by  Google 


1110 


U9  WBW  TOBK  SIFPPLEMBMT 


(Sur.Ct 


[7]  A  jurisdiction  is  not  for  the  benefit  of  a  judge,  but  a  matter 
of  public  concern,  which  demands  the  greatest  consideration,  and  for 
that  reason  only  the  surrogate  should  not  be  slow  to  assert  and  pro- 
tect his  jurisdiction. 

[8]  That  a  court  of  probate  has  no  power  incidental  to  its  general 
probate  jurisdiction  to  add  words  to  a  will,  even  if  omitted  by  mistake, 
is  often  asserted.  Theobald  on  Wills,  29;  Mortimer,  Probate  Law, 
103;  1  Jarman,  Wills  (6th  Ed.)  486;  Bur^jer  v.  Hill,  1  Bradf.  Sur. 
374;  Creely  v.  Ostiander,  3  Bradf.  Sur.  107. 

[9]  While  this  is  generally  true,  these  statements  all  appear  to  have 
overlooked  a  decision  to  the  contrary  in  White  v.  Barker  (in  the  year 
1771)  5  Burr.  2703.  This  case  before  the  Revolution  is  binding  here. 
Castell  V.  Tagg,  1  Curteis,  298,  proceeds  to  the  same  point,  and  there 
are  others  to  the  same  effect.  A  power  to  strike  out  of  a  will  prima 
facie  would  seem  to  imply  a  correlative  power  to  insert  proper  words 
sometimes  omitted  by  mistake.  But  much  depends  on  tiie  statute  of 
wills  for  the  time  being  in  force.  In  re  Goods  of  Wilson,  2  Curteis, 
853.  But  as  this  particular  point  is  not  now  here,  it  need  not  be  con- 
sidered at  this  time. 

The  correction  of  the  alleged  mistake  of  this  testator  is  not  ad- 
dressed to  the  jurisdiction  committed  to  the  surrogates  of  thi&  state 
by  section  2624,  Code  of  Civil  Procedure.  It  may  be  well,  in  passing, 
to  consider  the  general  scope  and  purport  of  that  section.  By  refer- 
ence to  it,  it  will  be  perceived  that  it  is  only  after  a  will  is  determined 
to  be  entitled  to  probate  that  the  surrogate  may  sit  as  a  court  of  con- 
struction. 

[10]  It  is  true  that  the  facttmi  of  will  may  be  formally  adjudged 
by  the  same  decree  which  construes  the  will  so  found  entiued  to  pro- 
bate, but  the  adjudications  rendered  in  the  separate  spheres  of  juris- 
diction are  nevertheless  distinct  acts  of  the  surrogate.  Matter  of  Da- 
vis, 182  N.  Y.  at  page  475,  75  N.  E.  530.  The  validity,  construction, 
or  effect  of  any  disposition  contained  in  a  will  of  a  resident  of  this 
state,  when  entitled  to  probate,  may  now  in  a  proper  case  be  deter- 
mined by  the  surrogate  sitting  as  a  court  of  construction,  but  not  as  a 
probate  judge.    Section  2624,  Code  Civ.  Pro. 

[11]  The  precise  e.xtent  of  jurisdiction  of  the  surrogate  as  a  court 
of  construction  is  nowhere  defined.  Consequently  we  must  look  to 
the  law  of  this  state  regulating  similar  jurisdictions.  Betts  v.  Jackspn, 
6  Wend,  at  page  177;  Matter  of  Carter,  74  Misc.  Rep.  1,  7,  133  N. 
Y.  Supp.  722 ;  Matter  of  Matthews,  7S  Misc.  Rep.  449,  453,  136  N. 
Y.  Supp.  636.  The  measure  of  the  surrogate's  jurisdiction  as  a  court 
of  construction  will  be  found  either  in  the  jurisdiction  of  the  courts 
invested  with  equitable  powers,  or  that  of  the  courts  proceeding  ac- 
cording to  the  course  of  the  common  law,  or  both. 

[12]  It  cannot  be  maintained  for  an  instant,  I  tihink,  that  a  court  of 
law  ever  entertained  a  jurisdiction  to  correct  a  mistake  in  a  devise. 
The  exercise  of  power  of  a  court  of  law  over  devises  was  confined, 
whether  in  ejectment  actions  or  ollicrwise,  to  the  single  issue  of  de- 
visavit  vel  non.  Common-law  jurisdictions  related  wholly  to  legal 
titles  under  wills  or  to  matters  in  pais.  Mistakes  were  prima  fade  of 
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equitable  cognizance  only.  As  nothing  is  to  be  found  in  the  constitu- 
tion of  courts  of  law,  we  must  next  resort  to  the  law  regulating  the 
jurisdiction  of  courts  vested  with  powers  of  construction  over  wills 
for  the  necessary  limitations  on  the  powers  of  the  surrogates. 

The  extent  and  the  exercise  of  the  jurisdiction  of  the  surro^te  as 
a  court  of  construction  are  controlled  either  by  the  new  section  2624, 
Code  of  Civil  Procedure,  or  by  the  decisions  of  our  own  state,  or  in 
the  absence  of  such  decision  b^  the  law  imposed  on  us  by  constitutional 
timitation.  So  dear  a  proposition  needs  no  citation  of  authority. 

[18, 14]  The  power  of  courts  of  equity  over  wiUs  is  referable  to 
the  want  of  jurisdiction  of  courts  of  law,  but  more  particularly  to  their 
jurisdiction  over  mistakes  and  trusts.  For  this  purpose  executors  have 
been  regarded  in  equity  as  trustees.  Story,  Eq.  Jurisp.  §§  164,  1067. 
By  a  "court  of  construction"  a  court  of  equity  is  intended.  Burger  v. 
Hill,  1  Bradf.  Sur.  372.  In  regard  to  mistakes  in  wills  there  is  no 
doubt  that  courts  of  equity  had  jurisdiction  to  correct  them  in  some 
instances  to  be  hereafter  noticed.  1  Jarman,  Wills  (4th  Am.  Ed.)  note 
p.  359.  But  the  power  of  equity,  independent  of  statute,  to  construe 
wills,  is  referable  to  a  jurisdiction  over  trusts,  and  where  no  trust  is 
involved  jurisdiction  is  generally  to  be  declined.  Dill  v.  Wisner,  88 
.N.  Y.  153.  160;  flatter  of  Kelcman,  126  N.  Y.  73,  26  N.  E.  968; 
Matter  of  Mcllen.  139  N.  Y.  210,  217,  34  N.  E.  925;  McKinlay  v. 
Van  Dusen,  76  App.  Div.  200,  78  N.  Y.  Supp.  377. 

[16]  A  court  of  equity  would  in  no  case  correct  an  erroneous  sup- 
position of  the  testator,  if  he  knew  the  contents  of  his  will.  Burger 
V.  Hill,  1  Bradf.  Sur.  372;  Walpole  v.  Cholmondeley,  7  T.  R.  138 
loc.  cit. ;  Lord  Walpole  v.  Lord  Orford,  3  Ves.  42;  Re  By  water,  18 
Ch.  D.  17.  The  earlier  editions  of  Jarman  on  Wills  review  the  Eng- 
lish cases  on  this  point,  although  the  sixth  edition  omits  them.  1 
Jarman  (4th  Ed.)  353-359. 

[16]  The  language  of  section  2624,  G>de  Civil  Procedure,  invests 
the  surrogate  with  a  larger  jurisdiction  over  the  construction,  validity, 
and  effect  of  wills  than  that  formerly  possessed  by  courts  of  equity 
I  have  no  doubt.  Matter  of  Mount,'  185  N.  Y.  162.  167,  77  N.  E. 
999.  No  trust  or  mistake  need  be  involved  in  order  to  invoke  the 
jurisdiction  granted  to  the  surrogate,  and  he  may  tiow  pass  on  the 
validity  of  legal  as  well  as  on  equitable  titles  derived  under  the  will 
before  him.  Matter  of  Mount  But  this  at  bar  is  not  a  case  of  con- 
struction, but  of  prol)ate  law  only. 

(17j  That  the  surrogate  may,  under  section  2624,  Code  Civil  Proce- 
dure, sometimes  consider  oral  or  extrinsic  evidence  in  a  proper  case, 
in  order  to  enable  him  to  construe  or  determine  the  validity  of  a  will, 
is,  in  my  mind,  not  open  to  dbubt,  and  I  shall  remain  of  this  opinion 
until  directly  advised  to  the  contrary  by  my  superiors  in  the  appellate 
courts.  Unless  the  surro.[;ate  has  power  to  consider  extrinsic  evidence 
in  a  proper  case  of  construction  falling  under  section  2624,  the  ben- 
eficial effect  of  that  section  will  be  nullified.  The  surrogate's  j.uris- 
diction  of  construction  will  in  that  event  be  confined  to  the  single  issue 
of  validity  or  invalidity  on  the  face  of  the  testamentary  scripts  pro- 
bated in  the  proceeding.  He  will  be  unable  to  consider  an  ambiguity 
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or  uncertainty  raised  by  extrinsic  circumstances  and  removable  in  any 
other  court  of  construction  by  extrinsic  evidence.  The  few  adjudi- 
cated cases  bearing  on  this  section  cannot  be  taken  to  intend  to  re- 
strict a  jurisdiclion  so  plainlv  conferred  on  the  surrogate  by  the  Leg- 
islature. Cf.  Matter  of  Will'of  Keleman,  126  N.  Y.  73,  26  N.  E.  968; 
Morton  Trust  Co.  v.  Sands,  195  N.  Y.  28,  87  N.  E.  783.  Such  de- 
cisions do  not  cover  the  hypothetical  case.  The  surrogate  has  all  the 
powers  fairly  implied  in  the  grant  of  jurisdiction. 

[18]  liut  the  point  here  is  that  section  2624.  Code  Civil  Procedure, 
is  not  an  authority  for  the  surrogate's  jurisdiction  to  construe  the 
offensive  clauses  out  of  the  will.  If  any  relief  is  to  be  granted  by  the 
surrogate,  it  must  have  reference  to  the  power  of  the  surrogate  as  a 
probate  judge.  In  this  view  section  2624,  C.  C.  P.,  becomes  quite  im- 
material, and  is  outside  of  consideration  in  this  matter  now  before 
me.  This  is  not  a  case  of  construction,  and  construction  is  not  prop- 
erly invoked  or  involved.  Jones  v.  1  lamer sley,  4  Dem.  Sur.  437; 
Matter  of  Mount,  185  N.  Y.  162,  167,  77  N.  £.  999.  It  is  possible 
that  a  court  of  equity  may  consider  some  form  of  relief  for  discrep- 
ancies apparent  on  the  face  of  the  will  as  proved,  taking  into  just  con- 
sideration the  claims  of  those  entitled  also  under  the  trust  deeds.  But 
such  matters  are  not  properly  cognizable  here  (Alilner  v.  Milner,  1 
Ves.  Sr.  106),  and  their  consideration  should  not  be  volunteered. 

[II]  Formerly  and  at  present  the  only  remedy  in  cases  of  mistake 
on  the  face  of  a  will  is  in  a  court  of  probate.  1  Jarman  on  Wills  (6th 
Ed.)  493,  and  cases  there  cited;  Uurger  v.  Hill,  1  Bradf.  Sur.  372, 
373;  Allen  v.  McPherson,  1  House  of  Lords,  191.  H  such  will  is 
admitted  to  probate,  there  is  no  remedy  in  any  other  court.  Burger 
V.  HUl,  1  Bradf.  Sur.  373. 

[II]  While  I  think  that  the  parties  before  me  may  have  by  the 
course  hitherto  taken  virtually  have  put  themselves  out  of  court  and 
technically  assented  to  the  probate  of  the  script  propounded,  and  in 
conseijucnce  1  might  be  relieved  from  any  further  consideration  of  this 
matter,  yet  this  is  too  technical.  It  is  not  too  late  for  them,  1  think, 
to  object  to  the  probate  of  parts  of  this  virill  by  reason  of  the  alleged 
mistake.  I  shall  assume  that  this  is  their  desire,  and  will  now  proceed 
to  the  consideration  of  the  merits  of  this  controversy.  It  may  be 
assumed  that  it  is  discernible  on  the  face  of  the  will  that  the  testa- 
trix mistook  the  legal  effect  of  the  trust  deeds  referred  to  by  her  in 
the  thirteenth  clause  of  her  will.  Does  that  fact,  if  established,  ena- 
ble the  surrogate  to  refuse  probate  to  the  tenth  and  fourteenth  clauses 
of  a  will  duly  executed  under  such  mistake?  That  is  the  only  ques- 
tion in  the  cause. 

[21]  If  the  mistake  is  of  that  chararcter  which  may  be  corrected 
by  a  court  of  probate,  only  that  part  of  the  will  entitled  to  probate 
will  be  annexed  to  the  decree  of  probate.   Billinghurst  v.  Vickers, 

1  Phill.  187;  Wood  v.  Wood,  1  Phill.  357;  In  the  Goods  of  Duane^ 

2  Sw.  &  Tr.  590;  Burger  v.  Hill,  1  Bradf.  Sur.  373;  Creely  v.  Os- 
trander,  3  Bradf.  Sur.  107;  v^^trahan  on  Wills.  68;  Matter  of  the 
Estate  of  Finn.  1  Misc.  Rep.  280,  283,  22  N.  Y.  Supp.  1066.  This  is 
not  a  case  of  dependent  relative  revocation,  and  that  doctrine  in- 
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voked  by  counsel  has  no  application.  This  is  the  case  of  an  alleged 
mistake  on  the  part  of  testatrix  and  its  legal  effect  on  probate 
alone. 

[22]  While  I  am  bound  to  hold,  in  view  of  the  decisions  of  this 
state  already  noticed,  that  there  are  some  kinds  of  mistake  on  the 
part  of  testatrix,  such  as  mistakes  of  draftsmen  in  preparinc:  wills 
or  of  engrossers  in  the  engrossment  of  the  same,  or  mistakes  in- 
duced by  fraud  on  testators,  which  may  possibly  be  corrected  in 
this  court  in  a  proper  case,  yet  the  mistake  of  this  testatrix  con- 
cerning the  legal  effect  or  revocability  of  her  trust  conveyances  is 
not  such  a  mistake  as  can  be  corrected  here.  The  same  point  is 
adjudged  in  England.  In  bonis  Davv.  1  S\v.  &  T.  263;  Guardhouse 
V.  Blackburn,  1  P.  &  D.  109;  Harter  v.  Harter,  3  P.  &  D.  11;  Col- 
lins V.  Elstone,  [1893]  P.  1;  Beamish  v.  Beamish,  [1894]  I  It,  7; 
Theobald  on  Wills,  719.  The  true  principle  applicable  in  this  cause 
is,  as  I  conceive,  well  stated  in  the  sixth  edition  of  Jarman  on 
Wills,  486,  and  in  this  cause  that  passage  has  my  approval: 

"Ii;  however,  the  testator  knows  the  contents  ot  his  will,  and  erroneousljr 
■apposes  tbat  It  win  not  hare  the  effect  whkH  the  law  gives  it,  the  general 
role  applies*  and  evidence  of  his  real  intention  Is  not  admissible^*' 

In  other  words,  such  a  mistake  as  that  here  alleged  is  not  the 
basis  of  a  correction  by  a  court  of  probate.  The  cases  of  establish- 
ed intention  of  testators  to  make  wills  other  than  those  actually 

made  are  not  to  be  mistaken  for  cases  where  testators  have  placed 
in  their  wills  just  what  they  intended,  but  with  effects  dilferent 
from  those  which  they  intended.  The  latter  class  of  mistakes  are 
not  remediable  in  a  court  of  probate  under  the  existing  statute  of 
wills.  This  case  belongs  to  the  latter  class. 

The  principle  of  all  the  American  and  English  adjudications  bear- 
ing on  the  point  before  me  has  now  been  briefly  considered.  It 
remains  to  consider  two  remarkable  instances  cited  from  the  Ro- 
man law  in  the  very  elaborate  argument  of  the  learned  counsel  for 
Mrs.  Eisenbach. 

[23]  I  may  remark  that  there  are  many  occasions  in  this  court 
when  it  is  held  that  the  civil  or  canon  law  well  serves  to  illustrate 

a  derivative  principle  frequently  applied  in  this  court,  or,  in  the 
total  absence  of  modern  authority,  as  a  guide  for  this  court.  I  re- 
ferred to  the  authorities  on  this  point  in  my  judgment  on  the  Will 
of  Van  Ness,  78  Misc.  Rep.  592,  139  N.  Y.  Supp.  485.  But  I  fear 
the  instances  now  cited  by  the  learned  counsel  in  this  matter  are 
not  within  the  limitations  there  stated.  Let  us  examine  them.  In 
the  Latin  of  counsel's  argument,  the  first  instance  is  taken  from  the 
De  Oratore  of  Cicero  (1,  38,  175)  as  follows: 

"Pater  credens  filium  suuui  esse  mortuuju  alterum  inBtitult  lueredem;  Mo 
domim  redetmte,  bnjns  tnstitotloiite  vis  est  nulla." 

I  do  not  find  the  exact  quotation  in  the  De  Oratore.  But  the  case 
is  there  mentioned  in  other  words  not  materially  different.  On  its 
face  this  case  would  appear  to  be  addressed  to  a  mistake  of  fact 
by  a  testator,  and  to  be  veiy  much  in  point  here,  but  it  is  not  so. 
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Cicero,  It  will  be  observed,  does  not  furnish  us  with  the  judgrment 
in  the  case.  The  judgment  is,  however,  given  by  Valerius  Mud- 
mus  (VII,  7,  1).  The  son  in  question  was  a  soldier,  and  he  suc- 
ceeded in  the  case.  By  the  merest  chance  I  happened  to  liave  read 
in  a  late  book  a  discussion  on  this  very  case  or  I  should  know  little 
of  it.  Girard,  Manuel  de  Droit  Remain,  853  et  seq.  The  case  in 
Cicero  did  not  turn  at  all  on  a  mistake  of  fact  on  the  part  of  testa- 
tor, but  on  the  law  relating  to  the  exherison  of  a  son.  At  that  time 
a  son  was  a  sort  of  joint  proprietor  with  the  father.  It  was  a  case 
of  condominium,  and  unlawful  for  the  father  to  disinherit  a  son. 
It  was  on  that  ground  the  judgment  proceeded,  and  not  on  the 
ground  of  a  mistake  of  fact  of  the  testator. 

The  second  instance  cited  to  me  by  counsel  is  taken  from  the 
Digest  (28,  5,  92).  In  the  language  of  counsel  for  Mrs.  Eisenbach 
this  case  is  as  follows : 

"A  striJbing  case  on  revocation  under  a  mistake  is  stated  In  the  Digefl 
Ub.  28,  tit  S,  02.  The  tMtatiMr  named  PactuiiMja  Magna  aa  bis  sole  bene- 

flelarj-,  and  her  father  as  substituted  beneficiary  after  her.  The  father  %^a3 
put  to  death,  and  the  report  was  that  the  daughter,  too,  had  been  killed. 
The  testator  then  modified  bis  will,  explaining:  *Qnla  beredes  qoos  Toliii 
habere,  nilbl  contlnere  non  potui  Novlus  Rnfus  esto.'  As  a  matter  of  fact 
the  daughter  had  not  been  executed  and  survived  the  testator.  The  luheiit> 
anoe  was  decreed  to  pass  to  her.  The  law  as  to  wills  was  ineclaely  Uie  same 
as  apon  tbe  point  of  revocation.  Code,  d,  23»  &,*' 

Whether  this  citation  from  tbe  Digest  also  refers  to  the  law  re- 
lating to  exheredatio  I  am  not  sufficiently  learned  to  determine  for 
myself,  and  I  do  not  think  it  important  here  to  take  time  to  inves- 
tigate the  matter.  There  are  some  things,  however,  in  this  second 
case,  mentioned  in  the  Digest,  which  also  point  to  the  law  relat- 
ing to  exherison.  Justinian,  or  his  adviser,  Tribonian,  in  a  decree 
(C.  6,  28,  4)  placed  daughters  in  the  same  position  as  sons.  But 
if  it  were  otherwise,  in  this  matter  and  the  case  in  point.  I  must 
go  by  the  latter  cases  in  our  own  courts  or  in  their  exemplar,  as 
there  is  modern  authority  and  the  point  is  no  longer  open.  This 
being  so,  the  Roman  law  is  in  any  event  quite  out  of  all  considera- 
tion. It  is  only  in  the  instance  of  original  question  devoid  of  mod- 
ern authority  that  we  may  resort  to  the  civil  or  canon  law.  Jenks' 
History  English  Law,  195;  Matter  of  Youngs,  73  Misc.  Rep.  335, 
339,  132  N.  Y.  Supp.  689. 

The  proponents  are  entitled  to  a  literal  probate  of  the  script  pro- 
pounded as  the  last  will  and  testament  of  Mrs.  Henriette  Swartz. 
For  the  reasons  fully  stated,  no  construction  is  necessary  or  proper 
at  tills  time  in  this  court. 

Decree  accordingly. 
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ALBANY  JTOSPITALy.  ALBANY  r.UARD- 
TAN  SOriETY  AND  HOMK  FOR  THE 
FRIENDLESS  ot  al.  (SnprMmo  Court.  Apm-l- 
late  Division,  Third  Departmont  Do<fnn1.or 
80,  1012.)  Action  by  the  Albany  Hospital 
against  the  Albany  Guardian  Society  and  Home 
for  the  Friendlcm  and  othen.  No  opinion.  In 
terlocutory  judsrment  unanimously  affirmed, 
without  coBta.   See,  also,  131  N.  Y.  Supp.  1017. 

ALDRIDGE,  Respondent,  ▼.  iETNA  LIFE 
INS.  CO.,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Fonrtta  Department.  January 
22,  1913.)  Action  by  Alfrfd  E.  Aldridge 
against  the  ilStna  Life  Insurance  Company. 

PER  ODRIAll  Judgment  and  order  revers- 
ed, antl  new  trial  granted,  with  coats  to  ap- 
pellant to  abide  event  Held,  that  the  verdict 
of  the  jnrv  on  the  question  of  whother  plaintiff 
had  retM'ived  medical  attendance  within  two 
years  before  the  date  of  tlio  application  to  ne- 
ifendant  for  a  policy  is  coutrarjt  to  and  ngaiDBt 
the  weight  of  the  evidence.  See,  also,  136  App. 
Div.  015.  120  N.  Y.  Supp.  1112. 

KRUSE  and  ROBSON,  JJ.,  dissent 


ALEXANDER,  Appellant  WBIGHT  & 
ALEXANDER  CO..  Respondent  (Supreme 
Court.  Appellate  Division,  Fourth  Department 
January  22,  11)13.)  Action  by  David  A.  Alex- 
ander against  the  Wrisht  &  Al.-xander  Com- 
pany. Mo  opinion.  Judgment  affirmed,  with 
oosta. 

ALSENS  AMERICAN  PORTLAND  CE 
.MENT  WORKS,  Respondent,  v.  NEW  JEU- 
.^EY  DOCK  &  BRIDGE  BLDG.  CO..  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
First  Department  January  H,  1913.)  Action 
Vv  the  .Msins  American  Portland  Cement 
Works  asainst  the  New  Jersey  Dock  &  Bridge 
1".  I  aiding  Compauv.  C.  D.  Van  Name,  of  New 
Yorli  City,  for  appfdlant.  A.  A.  MichoU.  of 
New  York  City,  for  respondent  No  opinion. 
Order  affirmed,  with  910  costs  and  disburse- 
ments. Ordw  filed* 

ANDRIUSZTS.  Respondent  PHILADEL- 
I'HIA  &  READING  COAL  &  IRON  CO., 
Apx>cIInnt  (Supreme  Court.  .Vppella^e  Divi- 
sion, Second  Department.  January  17.  1913.) 
Action  bv  John  Andriuszis  against  the  Philadel- 
phia &  Rending  Coal  &  Iron  (>>mpany.  No 
opinion.  Motion  denied,  without  costs.  See, 
mho,  140  App.  mv.  024. 138  N.  X.  Supp.  UU. 

ANGELL,  Respondent  TOWNOFCIIAT- 
HAl^  Appellant  (Suprema  CJourt,  Appellate 
IMvinoo,  Third  Department    December  30, 


1912.)  Action  by  Afabel  H.  Angell  against  the 
Town  of  Chatham. 

PER  CURIASC  Jttdgmant  and  order  alllrm« 
ed,  with  coats. 

KELLOGG  and  HOUGHTON,  JJh  dlnent 


AR!kIOT^R   V.'  SOUND   SHORE  FRONT 

IMPROVEMENT  CO.  (Supreme  Court.  Appel- 
late Division.  First  Department.  January  17, 
1013.)  A<  tion  by  J.  Ogden  Armour  against 
the  Sound  Shore  Front  Improvement  Company. 
No  opinion.  Motion  granted,  unless  appellant 
complies  with  terras  stated  in  order.  Order 
filed.  See,  also,  71  Misc.  Key.  253,  129  N.  Y. 
Supp.  1112.  .  

ARTHUR  J.  THOMPSON  CJO^  Respondent, 
V.  SENECA  DRIED  FRUIT  CO.,  Appellant 

(Supr>  mo  Court  Appellate  Division,  Fourth  De- 
partment.  .January  1913.)  Action  by  the 
Arthur  J.  Thompson  Company  npain^t  the  Sen- 
eca Dried  Froit  (Company.  No  opinion.  Judg- 
ment afllrmed,  with 


A.  SOHWOERBR  &,  SONS,  Inc.,  Respond- 
ent, v.  ROSS.  Appellant  (Supreme  Court.  Ap- 
pellate Division,  First  Department  .Tanuary 
31.  1913.)  .\ction  by  A.  Schwoerer  &  Sons,  In- 
corporated, against  Sylvester  Koss,  Jr.  J.  W. 
Carpenter,  of  Brooklyn,  for  appellant.  P. 
Cohen,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Judgment  and  order  aliinn- 
ed,  with  costs.    Order  filed. 

DOWLING,  dissenta. 


BALDWIN'S  BANK  OF  PENN  YAN.  Re- 
spondent V.  SMITH  et  al.,  Api)ellants.  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment January  22,  1913.)  Action  by  Bald- 
win's Bank  of  Pann  Tan  against  Albert  U 
Smith  and  another. 

PER  CURIAM.  Judgment  (ISS  N.  Y.  Supp. 
349)  afhrmed,  with  COBta.  • 

FOOTS,  Jn  dissenta. 


BANCHETTI,  Respondent.  ▼.  LAKE 
SHORE  &  M.  S.  RY.  CO.,  Appellant  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. January  15,  ]in:i,)  .\ction  by  Gio- 
vanni Banchotti,  as  administrator,  etc.,  of  Ma- 
teo Mandioa.  deceased,  against  the  Lake  Shwa 
&  Mirhijran  Southern  Railway  Company. 

VKR  CURIAM.    Order  affirmed,  with  ^10 

costs  and  disbursements. 

LAMBIORT.  J.,  not  ntting; 


Digitized  by  Google 


1U6 


188  HBW  YORK  SUPPLBUBIIT 


BARTHOLOMAY  BREWERY  CO.,  Re- 
spondent, V.  DAVENPORT  et  al.,  Appellants. 
(Supffeme  Court,  Appellate  EH  vision.  Third  De- 

Eirtnient.  Januaty  Hi.  1913.)  Action  by  the 
artholomay  Brewery  ('mupaiiy  apaiust  IltT- 
uiaD  B.  Davenport  and  unutUer.  No  opiuiuu. 
Motion  denied,  without  costs. 


BARUCH,  Resiwnd.  nt,  v.  YOUNG,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  i^rst 
Department    January  31,  1013.)    Action  by 

Euinnuol  Banicli  nijaiiist  George  \V.  Younp.  A. 
C  Coxe,  Jr.,  of  New  York  City,  for  appellant. 
J.  A.  Ii<»ve,  of  New  York  (!ity,  for  re«(M)iHleut. 
No  opinion.  Order  ntliniied,  with  $10  voata  and 
disbursements.  C)rdrr  filed.  See.  also,  141) 
App.  Div.  460,  134  K  X.  Supp.  63. 


BAYSIDE  NAT.  BANK,  Respondent,  v. 
WALSH  et  al..  Appellants.  (Supreme  Court, 
Appellate  Division,  Seeoud  Department.  Jan- 
uary 17,  1913.)  Action  by  the  Bayside  Na- 
tional r.atik  a^'ainst  Cliarlos  II.  \VaI<h  ami 
another.  No  opinion.  Judgment  alh ruled  by 
default,  with  oosts. 


BENEDICT  et  al.,  Respondents,  t.  SECU- 
RITY INS.  CO.,  Appellant.  (Supreme  Court, 
Ai  i)i  Hate  Division.  First  Department.  Janu- 
ary oi,  1913.)  .\ctioii  by  Seelye  Benedict  and 
others  against  the  Security  Insiiraiue  Com- 
pany. 1.  Henderson,  of  New  York  City,  for 
appellant.  G.  A.  Strong,  of  New  York  City,  for 
respondents.  No  opinion.  Judgment  affirmed, 
with  costs,  on  the  authoritj  of  Benedict  v.  Se- 
curity Ins.  O)..  147  App.  Div.  810,  133  N.  Y. 
Supp.  liio.  Order  tiled. 

BENIGSOHN  v.  NEWCOMB.  (Supreme 
Court,  Appellate  Division,  First  Deuartment. 
January  17,  1913.)   Action  by  Sarah  II.  Benig- 

sohn  against  William  II.  Neweornb.  Ni>  opin- 
ion. Motion  srauted,  with  ^iO  costs.  Older 
filed. 


BENJAMIN,  Respondent,  t.  ERIE  IRON  & 
STEEL  CO.,  Appellant.  (Supreme  Court,  Ap- 
pellate Division.  Fourth  Department.  .Tanuary 
22,  11H3.)  Action  by  Custave  Benjaiuiu  against 
the  Erie  Iron  &  Steel  Com^pany. 

*  PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  event.  Held,  that  the  admission 
of  evidence  of  the  characterization  of  the  <nial- 
ity  of  the  pig  iron  to  and  by  the  seer.  t:i!  >  of 
the  defendant  corporation  prior  to  the  purchase 
was  error,  and  that  the  verdict  of  the  jury  is 
oontraxjr  to  and  against  tha  weight  of  the  evi- 


In  re  BENSEL  et  al.  (Sui»reine  Court,  Ap- 
pellate Division,  Second  T^epartuient.  Janua- 
ry 24,  1913.)  In  the  matter  of  the  application 
and  petition  of  John  A.  Bensel  and  others,  etc* 


to  acquire  real  estate,  etc.,  In  the  towns  of  }5l 
Pleasant  and  Greenburg.  etc.  Southern  Aque- 
duct Department^  Sections  15  and  17,  Parodi 
1072.  etc. 

PER  CURIAM.  Order  aflirmed.  with  flO 
costs  and  disbursements.  See,  also,  1U7  N.  Y. 
Supp.  1111. 

BURR  and  CABB.  .T.7,,  concur,  exeept  a«  to 
the  IG  lots  for  which  au  award  was  made  tu 
unknown  owners. 


BERGER,  Respondent,  ▼.  HOPPER.  Appel- 
lant. (Supreme  Court,  Appellate  lJi>i>ioa, 
First  Department  January  3,  1913.)  Actioo 
liy  John  Berger  against  laaae  A.  Hopper.  W. 

P.  Mnloney.  of  New  Y'ork  City,  for  appellant. 
.1.  P.  Donellaii.  of  New  York  City,  for  respowi- 
ent.  No  opinion.  Judcment  and  Order  afillfr 
cd,  with  costs.    Order  tiled. 


BIGGS,  Respondent  ▼.  SEA  GATE  AS!!'^, 

Appellant.  (Supreme  Court.  Appe!!:if.>  !>!v!- 
sion.  Second  Department.  January  17,  Iyi3.) 
Af  t  ion  by  Helen  W.  Biggs  against  the  Seatials 
Association. 

PER  CURIAM.    Motion  for  stay  granted, 

on  condition  (1)  that  plaintiff  perfect  her  ap* 
penT.  and  place*  the  cai'se  upon  the  next  Court 
of  .\ppeal.s  calendar;  (2l  iliat  iilairitifT  stipul.i'- 
that  pending  such  an  api)eal  she  will  make  no 
alteration  upon  the  buildings  on  said  premiara. 
ao  as  to  increase  the  demands  made  on  the 
sewer  and  water  systems  of  defendant;  sod 
(il)  tnat  she  fnrthwitli  pay  the  anjount  of  lit-r 
indebtedness  to  defendant  for  dues,  ami  \\.it.-r 
furnished  to  her  l»y  it.  If  ili.-  i>ariies  cann  ' 
agree  upon  the  amount  tliereof,  a  referenec 
may  be  had  to  determine  the  same.  In  delaalt 
of  compliance  with  these  conditions,  or  any  «f 
then],  the  motion  is  denied,  with  |10  cosia 
See,  also.  138  N.  Z.  Supp.  {»,  1107. 


BTBD  V.  PBFSS  PFB.  CO.    (?!upreme  Court, 
'Appellate  l>i\ision.  First  It'itartuient.  Jannn- 
ry  Action    \>y    Hobart  Bin! 

a;.'aiust  the  Pres?;  Piil.lishint;  Company.  .No 
opinion.  Motion  denied,  with  $10  costs.  Or* 
d«r  filed.   See,  also.  139  N.  X.  Supp.  SS. 


In  re  BIRDSEYE.  (Snpnme  Court.  Appel- 
late Division,  First  Dejiartment.  Fehruary  7. 
1913.)  In  the  matter  of  Clarence  F.  Binlseyr. 
an  attorney.  No  opinion.  Refegence  ordered 
to  official  referee^  Settle  order  on  notice.  SrP. 
aUo,  152  App.  DIt.  8bo,  136  N.  T.  Supp.  113L 


BISHOP,  Respondent,  t.  WHITOOMB,  Ap- 
pellant (two  cases).  (Supreme  Court,  Appel- 
late Division,  First  Department  January  Ji, 
1'.)13.)  Actions  by  Bennett  Bishop  a;:aiti<: 
James  A.  Whitcomb.  J.  M.  Gazzam,  of  .New 
York  City,  for  appellant.  R.  H.  Koehler,  of 
I'uiTalo,  for  respondent.  No  opinion.  Judg- 
ments and  orders  affirmed,  with  costs.  OrdeiS 
filed.   See,  alsOb  188  N.  Y.  Supp.  HIT. 
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BISHOP  T.  WHITCOMB.  (Supreme  Court, 
Appellate  DiTition,  First  Department.  Janu- 
ary 17,  1918.)    Action'  by  Bennett  Blehop 

a^ninst  .Tnmps  A.  Whitcomb.  No  i>|)ininn.  Mo- 
tion granted.  Settle  order  on  notice.  See, 
also,  £89  N.  Y.  Sopp.  1U6. 


BISHOP  V.  WHITCOMB.  (Supreme  Court. 
ArtitoIIiit**  Division,  First  Deportmont.  January 
•Tl.  191.3.)  ActloQ  by  Rcnnott  Bishop  agaiMt 
.Tamp8  A.  Whitcomb.  No  opinion.  Motion  de- 
nied, with  «iu  costs.  Older  filed.  See^  also, 
130  N.  Y.  Supp.  1117. 


spondent  No  opinion.  Judinnent  and  Ofder 
affirmed,  with  coetR.    Order  filed. 


BISTANY,  Respondent.  ▼.  FARGO.  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  January  8,  1913.)  Ac- 
tion by  Khalil  A.  Bistany  nsrainst  Jnines  C 
I'jirso,  ns  president  of  the  American  Express 
<  Diiipany. 

I'EU  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  with  costs  to  the  ap- 
pellant to  abide  event,  unlr.ss  (he  idaiiitifT  ^h:\\\ 
within  20  da.vs  stipulntr'  to  rwliH-p  the  vrnlii't  " 
'•1  tlip  sum  of  $S!t7.  with  inton-st  fluMcon  from 
tbf'  ir»th  day  of  .Tnly.  1!)08,  in  which  event  the 
judgment  is  modified  accordingly,  and,  as  so 
modified,  is,  together  with  the  order,  affirmed, 
without  costs  of  this  appeal  to  either  party. 
Uchl.  that  there  was  no  sufficient  evidenfp  to 
warrant  the  submission  to  the  jury  of  the  ques- 
tion of  defendant's  liability  in  respect  to  the 
three  unbroken  barrels.  See,  also,  149  App. 
Dir.  029.  134  N.  Y.  Snpp.  207. 

KRUSB,  J.,  dlaamta,  luid  votea  for  revemL 


BLACK  et  nl..  ADpollnnta.  v.  MANUFAC- 
TURERS' COMMERCIAL  CO.,  Respondent. 
<Supreme  Court,  Appellate  Division,  First 
i>epartment.    Jannary  24,  1913.)    Action  by 

Oofircc  M.  Black  and  another  nsainst  the  Mau- 
ufiirlurers'  Commercial  ('omi>any.  II.  Harry, 
of  New  York  ('it.v,  for  ai)p«'llaiit'^.  K.  I..  Ad- 
ams, of  New  York  City,  for  respondent.  No 
<)l>inion.  Judgment  affirmed,  with  costs,  on 
Richards  v.  Wiener  Co..  145  App.  Div.  353,  129 
N.  Y.  Supp.  OSl.    Order  filed. 


nOnniNGER.  Respondent,  v.  CAMPBELL, 
Appellant.  (.Supreme  Court.  Appellate  Divi- 
sion, Second  Departmont.  .Tanuary  10,  1013.) 
Action  by  Leonhard  Bohringer,  as  administra- 
tor, etc.  against  Samuel  O.  Oampbell. 

PER  CURIAM.  The  formor  d.^.-ision  in  this 
ctiao  (I'M  N.  Y.  Supp.  241)  was  not  dopmdfnt 
upon  the  fact  to  which  the  lparne<l  foniisci  for 
defendant  directs  our  attention.  Judgment  and 
order  unanimously  affirmed  on  reargument,  with 
costs.   See,  also,  187  N.  Y.  Sapp.  1111. 


BON  TON  TATLORINO  00.  CHAMPION 

LAIJ.N'DRY.  fStijireme  Court.  Appellate  Divi- 
sion. First  Department.  January  31.  liH.'i.) 
Action  by  the  Bon  Ton  Tailoring  Company 
agivinst  the  Champion  Laundry.  No  opinion. 
Motion  to  dlamlaa  appeal  granted,  with  ^0 
costs,  unless  appellant  complies  with  terms 
stated  in  order.   Order  filed. 


BOTTEGA,  Respondent,  v.  CAMPBEUU  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  January  17.  1913.)  Ac- 
tion by  Vincent  Bottera  against  Peter  C.  Camp- 
bell. No  opinion.  Motion  denied,  with  $1U 
coats.   See,  also,  188  M.  Y.  Sapp»  1108. 


BOYNTON  et  al..  Respondents,  ▼.  TROY 
AUTOMOBILE  EXCHAN'gE.  Inc.,  Appellant. 
(Supremo  Court,  Appcllnfe  Divi.sion.  Tliird  De- 
partment. December  oO,  1912.)  Action  by  Kel- 
lot.':;  Hoynton  and  anotlier  ajiainst  the  Trojr  Au- 
tomobile Exchange,  Incorporated.  No  opinion. 
Onier  affirmed,  with  flO  eoets  and  diatmne- 
ments. 


BOZOVSKY.  Respondent,  v.  BUFFATX)  &  L. 
E.  TRACTION  TO..  Appellant.  (Supreme 
Court,  Appellate  Division.  Fourth  Department. 
January  8,  lOl.'J.i  Action  by  Vacll  D.  Bozov- 
slcy  against  the  Buffalo  &  Lake  Erie  Traction 
Company.  No  opinion.  Motion  for  reargument 
(of  V.',s  N.  Y.  Supp.  IIOS)  denied,  without  costs. 
Motion  for  leave  to  appeal  to  Coort  of  Appeals 
granted. 


BRAKKR,  Respondent,  r.  NEW  YORK 
FIXANtJE  CO..  Appellant,  et  al,  (Supreme 
Court,  Appellate  Division.  First  Department. 
February  7,  ini.*?.)  Action  bv  Conrad  M.  Bra- 
ker  aeainst  the  New  York  Finance  Company, 
impleaded  with  others.  A.  L.  C!arter.  of  New 
York  City,  for  appdiant.  S.  A.  Crumraey,  of 
New  York  City,  for  respondent.  No  opinion. 
Motion  to  dismiss  appeal  denied,  wltlioot  costs. 
Judgment  affirmed,  with  costs.  OldeiB  filed. 
.See,  also,  138  N.  Y.  Supp.  1108. 


BONART,  Respondent,  v.  THORN,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
First  Department.  January  24,  1913.)  Ac- 
tion by  Abraham  H.  Bonart  against  Max  Thorn. 
II.  R.  Lirabnr^.  of  New  Y-  il;  City,  for  appel- 
lant.   C.  Goldzier,  of  New  lurk  City,  for  re- 


BRAUN.  Appellant,  v.  BUFFALO  GENER- 
AL ELECTRIC  (X>.,  Respondent.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 

Ja  nuary  lo,  1013.)  .Vction  by  Charles  Braun, 
as  administrator,  etc..  apunst  the  BulTalo  Gen- 
eral Electric  (Company.  No  opinion.  Judgment 
and  order  affirmed,  with  costs.  See,  also,  134 
App.  DiT.  910,  lliS  N.  Y.  Sopp.  idOO. 


BROADWAY  IMFROVBMENT  CO.  ▼. 
HARRIS  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department.  January  31.  1913.) 
Action  by  the  Broadway  Improvement  Comp-Tuy 
against  Simon  D.  Harris  and  others.   No  opiu- 
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ion.   Applicattoo  denied*  with  flO  cotta.  Or* 

der  BigDed. 


BROOKLYN  HEIGHTS  TL  CO.,  Rispond- 
eut,  V.  UKOOKLYN  CITY  K.  CO.,  Appellant. 

gluprane  Court,  Appellate  Divigion,  Second 
epartment  January  24,  1913.)  Action  by 
the  Brooklyn  Heights  Railroad  Compony 
Againet  the  Brooklyn  City  Ruilruud  Cumiiany. 

PER  CURIAM.  Motion  to  resettle  order 
granted,  by  omking  tibe  second  paragraph  there- 
of reaa  as  foUowa:  "Unammouiily  ordered 
and  adjudged  that  the  judgment  so  appealed 
from  be  and  the  same  is  benby  ntiuiiiiuoiisiy 
ulliriued,  except  as  to  the  findings  that  HolliiiH 
&  Co.  on  the  14th  day  of  February,  V.HJ'A,  \V(  re 
the  owners  of  all  of  the  capital  stock  of  tbc 
plaintiff;  that  there  had  been  a  general  ex- 
amination of  all  of  the  acoouno,  eo  as  to  make 
possible  an  acearate  statement  showing  the 
respective  indebtedness  of  the  coinpauies  to 
eaeb  other;  that  interest  should  be  awarded 
from  September  1,  l.V.M,  amounting  tu  ^?l,tU(!,- 
ti8U.l&;  and  that  Septeniher  1,  1>S94,  was  the 
date  inlor  to  which  $1.74U,2o8.38  over  and 
above  expenditures  for  which  tlie  plaintiff  had 
been  refmbursed  b^  the  defendant,  bad  been  ex- 
pended by  the  plaintiff— without  costs  to  cither 

arty  in  this  court."  See,  also,  151  App.  Div. 
6,  185  N.  T.  SnppL  990. 

BUENTE,  Respondent,  v.  COLLINS,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
l<'irKt  Department  January  31,  1U13.)  Action 
liy  Charles  P.  Buente  against  Matthew  G.  Col- 
lins. G.  Glenn,  of  Now  York  CitJ",  for  aitpel- 
lant.  Moses  Coben,  of  New  York  City,  for  re- 
spondent. No  opinion.  Jndu'njeut  and  order 
affirmed,  with  costs.  Order  tiled.  See.  also, 
150  App.  DiT.  929,  186  N.  Y.  8uppb  1102. 


BURG  GRAF  V.  CITY  OF  NEW  YORK 
•  Suprenie  Court,  Appellate  Division,  First  De- 
partment. January  17.  lltl.'i.)  Action  by  John 
B.  Burggraf  against  the  City  of  Mew  York. 
.No  opinion.  Hotioii  granted,  with  $10  costs. 
Order  filed. 


In  re  BUKKK.  (Supreme  Court,  Appellate 
Division,  First  Departnient.  January  31, 
1013.)  In  the  matter  of  William  J.  Burke,  an 
attorney.  No  opinion.  Reference  ordered  to 
official  referee.  Settle  order  on  notice.  See, 
also,  ISO  App.  DiT.  889,  134  N.  T.  Supp.  1127. 

Bl'RNKTT,  Rc-'^pondent.  v.  NKW  YORK. 
O.  &  W.  RY.  CO.,  A|)pelhiut.  (Supreme  Court, 
Appellate  l>i\isiiin,  Fourth  De]iartment.  Jan- 
uary 8,  li»13J  Action  by  .Miner  Burnett 
asainst  the  New  Torit,  Ontario  &  Western 
Railwaj  Company.  No  opinion.  Judgment 
and  order  affirmed,  with  costs. 

BUTCHER  v.  COLE  et  al.  fSnpreme  Court, 
Appellate  Division,  Fourth  Department  Jan- 
nary  8^  1918.)   Action  by  Judson  W.  Botcher 


against  Harrison  D.  Cole  and  anothiT,  impl-r* 
eo  with  others.  No  opinion.  Judgiueui  ti- 
fitmed,  with  coati. 


In  re  CITY  OF  NEW  YORK.  (Supnu- 
Court,  Ai)t»ollate  Division,  First  Depannuct. 
January  31,  1U13.)  In  the  matter  of  the  Ua 
of  New  York. 

im:r  curiam.   AppUcatkm  gmitBd.  Ot- 

der  tiled. 

DOWLINO,  J.,  diasenla.  * 


In  re  BUTLER  AVE.  IN  CITY  OP  NEW 
YORK.  (Sui)reme  Court,  Appellate  Dirisioa. 
Second  Department.  January  17,  191.'{.)  li. 
the  matter  of  the  application  of  the  City  of 
New  York,  etc.,  as  to  opening  and  extendinj 
Butler  avenue,  etc.  From  the  order,  the  Woud- 
Harmon  Itichmond  Realty  Company  appealm 
No  opinion.  Order  afflrmedL  with  ^10  cu»ti 
and  disbursements. 


CAIN,  Respondent,  v.  TIIOMPSOX-STAR- 
RETT  CO.,  Appellant.  tJSupreuie  Court,  A;- 
pellate  Division,  S««coud  Dei>artment.  Jan:, 
ary  17,  I'Jl.'i.)  Action  by  Neri  Cain  agaia>t 
tli.-  'i  hompson-Starrett  Company.  No  opinioa 
.Motion  for  leave  to  appeal  to  the  Court  *f 
Appeals  (from  188  N.  Y.  Supp.  472)  denied 
See,  aisOk  138  N.  T.  Supp.  1U& 


CAIN,  Respondent,  v.  THOMPSON-STAK- 
RETT  CO.  Appellant  (Supreme  Court.  Ap- 
pellate Division,  Second  Departaooit.  Jaaa* 
ary  24,  1918.)    Action  by  Neri  Cain  against 

the  Thompson-Starrett  Cumjiany.  No  opiniuo. 
Motion  for  reargumeut  (ot  l^ib  N.  Y.  Supp.  47L'i 
d>'ni*d.  without  coata.  See,  aiaOb  139  M.  I. 
Supp.  111b. 

CALENEK),  et  al..  Respondents,  t.  PLEM- 

IN(i,  .\ppellant.  (Siipr.nif  Court.  Appellate 
Division,  Second  Di'i»artnKnt.  January  17. 
1!>1.3.)  Action  by  Viucenzo  Caleudo  and  an- 
other again.st  William  II.  Fleming.  No  opinion. 
Motion  denied,  on  condition  that  appellaat  per* 
feet  his  appeal,  place  the  caoa^  on  the  Mit 
calendar,  and  be  ready  for  argumeat  when 
reached;  othenrtae,  moti<m  granted,  wltb  $1U 
costs. 


CANAVAN  BROS.  CO.,  Respondent;  »• 
BENi>liEl.M  et  al.,  Appellanta.  (SapceM 
Court,  Appellate  Division,  First  PeparUwt 
January  31,  191.3.)  Action  by  the  Canaraa 
Bros.  Company  against  Ad<ilph  M.  Ik>ndheim 
and  others.  A.  Freyer,  of  New  Yoric  City,  fo; 
upi't'llants.  F.  NVvius,  of  New  York  City.  fi>r 
r<  sjiondent.  No  opinion.  Judgment  and  or- 
der attlrmed,  with  costs.  Order  filed.  See.  alaOk 
148  App.  ikr.  884»  182  N.  T.  aSt^  iSl 

CAPSUTO,  Respondent,  v.  FISHER,  et  «!.. 
Appellants.  (Supreme  Court.  Appellate  Di- 
viafon,  Flrat  Department   Vabmary  7,  1913J 
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Action  by  Yonssoule  Halm  Capsuto  against 
.I<ibn  T.  Fisher  and  others.  E.  M.  Grout,  of 
New  York  City,  for  appellants.  M.  Felteo8teii»» 
of  New  York  City,  for  respondent. 

TER  Cl  lilAM.  Judgment  and  Older  af- 
firmed, with  coats.    Order  filed. 

INGBAHAM,  P.  J.,  and  SOOTT,  3.,  dlMt 


CARNEGIE  TRUST  CO  v.  CHAPMAN. 
(Suprerae  Cotirt,  AppfUatf  division.  First  L>e- 
partmeiit.  January  .*U.  101."?.)  Action  by  the 
Carnegie  Trust  Compuny  nj^ninst  Charles  W. 
Chapman.  No  opinion.  Motion  denied,  with 
;!^lo  costs.  Older  filed.  See,  al«o»  188  JM.  Y. 
Supp.  715. 


CARNEGIE  TRUST  CO.,  Appellant, 
WEIL.  Respondent.  (Supreme  Court,  Appel- 
late Division,  First  Department.  February  7, 
1913.)  Action  by  the  Carnegie  Tnist  Company 
against  Aron  Weil.  H.  B.  Twombly,  of  New 
York  Uity.  for  nppellant.  F.  M.  PatterMO,  of 
New  York  City,  for  respoudent. 

PI:R  CURIAM.  Judgment  and  Older  af- 
firmed, with  costs.    Order  filed. 

SCOTT,  J.,  dissenta. 


CASEY  T.  WHKATON  et  al.  (Suprerae 
(Jourt,  Appellate  Division.  Third  Department 
Jannary  16,  1913.)  Action  by  Michael  Caaey 
airainst  Armond  E.  Wheaton  nnd  another. 

PER  CURIAM.  Motion  granted,  with  co-Jts 
i>f  aripeal  and  costs  of  this  motion,  unless 
within  15  days  the  appellant  shall  serve  upon 
the  re^oiidea^a  attorney  three  iitinted  copies 
of  the  ease  cp  appeal,  which  he  may  do  without 
eoata,  and,  la  eaee  be  shall  lo  lerre,  the  motion 
ia  denied,  without  coeta. 


CAVANAGH  v.  CREST  REALTY  CO.  (Su- 
preme Court,  Appellate  Term,  First  Depart- 
ment. January  lo.  1013.)  .Vppeal  from  City 
Court  of  New  York,  Trial  Term,  .\ction  by 
Raymond  Cavanagh,  an  infant,  by  Mary  Cava- 
nngb,  his*  guanlian  ad  litem,  aRninst  the  Crest 
IJealty  Company.  From  a  judgment  for  plain- 
tiff, and  an  order  denying  a  new  trial,  de- 
fendant appeals.  Reversed,  and  new  trial  or- 
dered. Simpson  &  Cardozo  (Etenjamin  N.  Car- 
dozo,  of  New  York  City,  of  counsel),  for  appel- 
lant. Edward  A.  Scott  (S.  J.  Bisehoff,  olNew 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  Upon  the  record  we  fail  to 
find  any  evidence  which  show»  that  the  defend- 
ant is  responsible,  either  on  the  theory  of  re- 
apondeat  euperior  or  on  the  theory  of  nuisance, 
for  the  acts  of  the  persons  creating  a  danger- 
ous condition  on  the  sidewalk  in  front  of  the 
lot  adjoining  the  premises  controlled  by  the  de- 
fendant. Tlie  jiidfim'at  is  tin nfore  reversed, 
and  a  new  trial  ordered,  with  costs  to  appel- 
lant to  al)i<le  the  event. 

LEHMAN  and  PAGE,  J  J.,  concim 


In  re  CERTAIN  LAND  IN  BOROUGH  OF 
BROOKLYN,  CITY  OF  NEW  YORK.  (Su- 


preme Court,  Appellate  Division.  Second  De- 
partment. January  24,  1913.)  In  the  matter 
of  aoquirine  title  by  the  City  of  New  York  to 
certain  land  and  premises,  situated  in  the  block 
bounded  by  Chaunccy  street,  .Maii<m  street, 
llopkinson  avenue,  and  Rockaway  avenue,  in 
the  Borough  of  IJrooklyn,  etc.  No  opinion. 
Motion  denied,  with  $10  costs.  See,  also,  151 
App.  Div.  891,  186  N.  Y.  Supik  llOL 

In  re  CITY  OF  NEW  YORK.  In  n  HEA- 
LY,  (Supreme  Court,  Appellate  Division.  First 
Department.  January  17,  1913.)  In  the  mat- 
ter of  the  application  of  the  City  of  New  York 
to  acquire  title,  etc.  In  the  matter  of  Florence 
Healy.  No  opinion.  Order  atfirmed,  without 
coete.  Order  filed. 

In  re  CITY  OF  NEW  YORK.  In  re  TOWN 
OF  CARMEL  et  al.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  Ja unary 
28,  1913.)  In  the  matter  of  the  applications 
of  the  City  of  New  York  to  acquire  real  estate 
in  the  towns  of  Canncl  and  Southeast,  etc. 
Croton  Falls  Dam  and  Reeervoir.  Ileserrwr  K. 
No  o^ion.  Beargumoftt  ««dereo.  and  CMO  aet 
down  for  Monday,  March  10,  1018. 

CITY  OF  NEW  YORK.  Appellant,  T. 
WHITE  STAR  TOWING  CO.,  Resvoudent. 
(Supreme  Court,  Appellate  Division.  First  De- 
partment. February  7,  1U13.)  Action  by  the 
t  iiy  of  .Vew  York  against  the  White  Star 
Towing  Company.  Ia  Leale,  of  New  York  City, 
for  appellant,  j.  M.  Zum,  of  Brooklyn,  for 
respondent.  No  opitiinn.  Judgment  and  Older 
affirmed,  with  costs.   Order  filed. 

In  re  CITY  OF  ROCUESTER,  (.'Supreme 
Court,  Appellate  Divisiuti.  Fourth  Department. 
January  b,  1013.)  In  the  matter  of  the  appU- 
cation  of  the  City  of  Rochester  to  acquire  cer- 
tain lands  in  said  city  for  the  opening  and 
widening  of  Frank  etreet.  The  Otaa  Elevatw 
Company  appeals. 

PER  CURIAM.  Confirmation  of  report  of 
commissioners  modified,  ao  as  to  provide  that 
the  appellant  shall  be  entitled  to  taxable  costs 

as  in  an  action,  and,  as  so  modified,  afflrmed, 
with  the  costs  of  thia  appeal  to  appellant. 

In  re  CITY  OF  ROCIIKSTER.  In  re  KO- 
MENSKI.  (Supreme  Court,  Appellate  Divi- 
sion.  Fourth  Department.  January  8.  191o.) 
In  the  matter  of  the  application  of  tne  City 
of  Rochester  to  acquire  certain  lands  for  the 
openinp  of  Hamburg  street,  situate  In  said  city. 
In  I  he  mhtter  of  award  to  EUlis  Komenski.  No 
opinions.  A  pineal  dismissed,  without  costs^  up- 
on stipulation  filed. 

CLAMAN.  Respondent,  v.  CLAMAN,  Appel- 
lant (Supreme  Court,  Appellate  Division,  First 
Department  January  31,  1913.)  Action  by 
Max  Claman  aninst  Morris  Claman.  H.  S. 
Mansfield,  of  New  York  City,  for  appellant 
O.  B.  BoidEaT,  of  New  Yorlt  Olty,  for  respond- 
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cnt.  No  opinion.  Judgment  affirmed,  wilb 
costs.  Order  filod.  Spp.  rIsol  141  App^  Dir. 
034,  129  M.  T.  Supp.  1116. 


COLLELLI,  Appolliint.  v.  RUITKR  et  al., 
Rospondeuts.  (Sui>r<  n).?  Court,  Appellate  Divi- 
sion, Second  Dt-partiiK'nt.  January  17.  1013.) 
Action  bj  Antonio  ('ullelli  against  Frank  Rut- 
ter  and  another.  Ho  opinion.  Motion  denied, 
with  910  ooeta. 


COLLINS  et  al.,  R*si>ondonts,  v.  PniPPS. 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  February  7,  1913.) 
Action  by  Jease  T.  Collins  and  anottier  agnin»t 
OenevieTe  0.  Pbipiw.  A.  Benedict  of  New  York 
City,  for  appellant  R.  D.  Tburber,  of  New- 
York  City,  for  respondents.  No  opinion.  Judg- 
ment ana  cider  affiimed,  witli  eottiL  Order 
tiled. 


CORDAY  ▼.  SULZBACH.   (Snprvme  Court, 

Appellate  Division,  First  Department.  Janu- 
ary 31.  1013.)  Action  by  Jacob  Corday  against 
.Jacob  Siilx.bnrh.  No  opinion.  Application  de- 
nied, with  $10  costs.   Order  signed. 


COYLE  V.  LINCII.  (Supreme  Court,  Appel- 
late Division,  First  Department  January  17, 
1913.)  Action  by  Susan  Coyle  against  Geo.  W. 
Linch.  No  (ipiinou.  Motion  denied,  with  $10 
costs.    Order  tiled.    Sec,  also,  137  N.  Y.  Supp. 

iiie. 


CRANTZ.  Respondent,  v.  NASSAU  ELEC- 
TRIC R.  CO.,  Appellant  (Supreme  Court.  Ap- 
pellate Division.  Second  Department.  L)iMv>m- 
ber  6,  1912.)  Action  by  .Tulius  Crantz  aguinst 
the  Nassau  Electric  Railroad  Company.  No 
opinion.  Rear;;umcnt  ordered,  and  case  set 
down  for  Fridav,  December  13^  1912.  See. 
aisoi  138  N.  Y.  Supp.  !hj(}. 


CRAWFORD,  Respondent,  v.  ORRTEN 
CONST.  CO.,  Appellant.  (.Suin. me  (  'oiiii.  .ap- 
pellate Division.  .Second  Department.  .Innuary 
10,    lOl.'l.)      .\' tiun    by    Cornelius  <'rawfot<J 

S|[ainst  the  Clirien  Construction  Company, 
o  opinion.  Judgment  and  order  unanimously 
aiilrmed,  with  costs. 


C  R  O  S  M  A  N.  Respondent,  FORRUSH 
SHOE  MFG.  CO.  et  al.,  Apnellants.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
January  22,  19130    Action  by  Cortlftnd  Cros- 

man  against  the  Forimsh  Shoe  Mnnnfartnrini,' 
Company  and  others.  No  opinion.  Jiiriiznient 
rcver.se(l,  and  complaint  dismissed,  witlmut 
costs,  in  accordance  with  stipulation  hied. 


CUR  NOW.  Respondent,  v.  MORSO  DRY 
DOCK  &  REPAIR  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
January  2Bt  1918.)  Action  1^  Edwin  U.  Cur- 


now  against  the  Morse  Dry  Dock  ft  Repair 
Company.  No  opinion.  Motion  denied,  with- 
oat  coatr 


CIJTIIBERT,  Respondent  CYLINDER 
PAPER  CO.,  Appellant  (Supreme  Court  Ap- 
pellate Division,  Fourth  Departniput.  Janu* 
ary  8,  1913.)  Action  bv  Robina  Ctithbert.  as 
administratrix,  against  toe  Cylinder  Paper  Com- 
panv.  No  opinion.  Motion  tor  leave  to  appt'al 
to  Court  of  AjtiK'fils  (from  138  N.  Z.  Sttpp. 
1113)  denied,  with  |10  costs. 

DANZIGER  et  al.  v.  GOTTLIEB.  (Supreme 
Court,  Appellate  Division,  First  Departm*»nt 
January  31,  1913.)  Action  by  Charles  S.  I>.^n- 
zif;er  and  others  against  Joseph  Gottlieb.  No 
opinion.  Motion  denied,  with  $10  costs,  with- 
out prejudice  to  an  application  to  the  ??p*"rial 
Term.  Order  filed.  See.  also,  143  App.  Dxv. 
U02,  127  M.  Y.  Supp.  1U7. 

DAUCFIY  et  al.,  Appellants,  t.  POWERS 
et  al..  Respondents.  (Supreme  Court  Appel* 
late  Division,  Third  Department  January  S, 
101.3.)  Action  by  William  P.  Dauchy  and  aii- 
otber,  as  administrators  with  tlie  will  annexe  i, 
etc.,  of  .-Vlbert  E.  Powers,  d<s:ins('«l.  and  Rirh- 
nrd  .1.  Welch,  suinp  on  behalf  of  themselves  and 
all  other  persons  similarly  situated,  asaiust  Ed* 
ward  F.  Powers  and  another,  as  executors,  and 
Eliza  Powers,  individually  and  M  «xnqntrix. 
etc.,  of  Nathaniel  B.  Powers,  dManaed.  29o 
opinion.  Motion  denied. 


DAVID  T.  EINIIORN  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
.Taniiary  31.  191.3.)  Action  by  Morris  David 
airuiust  William  Einhorn  tad  Otiiers,  No  opin- 
ion. Motion  to  dismiss  ftl^enl  granted,  with 
^10  costs.   Order  filed. 


DAVIDSON  V.  METROPOLITAN  BRIDOE 
&  CONSTRUCTION  CO.  (Supreme  Court. 
.Vppellate  Division,  First  Department  January 
17,  1H13.)  Action  by  Chas.  Davidson  against 
the  Metropolitan  Bridee  &  Construction  Com- 
pany. No  opinion.  Motion  gmnted,  with  $10 
costs.    Order  filed. 


DEAN  V.  EAKINS.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  Januar.v 
17,  11)13.)  Action  by  William  H.  Dean  against 
William  C  lilakins.  No  opinion.  Applicatioa 
denied,  witli  |10  eoati.  Oraer  signed. 


DECKER  STILWELL.  (Supreme  C^-jrt, 
Appellate  Division.  First  Department.  Jarri- 
ary  17,  1U13.)  Action  by  M  argaret  De<  k-  r 
against  Stephen  J.  Sttlwell.  No  opinion.  31^ 
tion  granted,  witli  |10  coata.  Older  filedL  | 


DBKKBR  T.  RICHBY,  BROWN  A  DON- 
ALD.  (Supreme  Court,  Appellate  DirisiiSL 
Fitat  Department  Jannniy  8,  1913.)  AppMl 
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<"»m  Trial  Term,  New  York  County.  Action 
.  I^ifubert  Dekker  agaiust  Iticlny,  I'.idwii 
onald.  From  ii  judgiucnt  for  plaintitT,  and 
a  order  denying  a  motion  Cor  a  new  trial,  de- 
tndaiit  appeals.  K«n-ened,  and  new  trial  or- 
ered,  anless  plaintiff  accept  a  reduced  amonntt 
t  which  event  the  judgment  ia  affirmed,  as  ao 
M.ilified.  T.  H.  Ivord,  uf  New  York  City,  for 
i  jK'llant.  Henry  Louu  Slobodin,  of  New  York 
lEv,  for  respondent. 

PUR  CURIAM.  The  judgment  and  order 
hould  be  rerened.  and  a  neir  trial  ordered. 

ith  oost.s  to  appollnnt  to  abide  event,  unloss 
no  plaiiitifT  htipulatt's  to  roducc  the  verdict  to 
."..rKK),  in  which  event,  judi,'iiit  ut,  as  so  uiod- 
ied,  affirmed,  and  order  atUrmed,  without 
osta;  the  reason  beinff  that  in  the  opinion 
f  the  court  the  verdict  as  rendered  must  have 
con  based  upon  a  finding  that  the  plaintiff 
uflVred  tuberculosis  as  a  result  of  the  accident. 

n<l.  if  thf  jury  did  so  hnd,  it  was  against  the 

•  ii;ht  of  evidence.  The  other  injuries  were 
mt  sufficiently  severe,  in  the  opinion  of  the 
•onrt,  to  justify  a  larger  recovery  than  the 

mount  to  which  the  judtrinent  should  be  reduc- 
d  as  before  indicated.    Ordered  accordingly. 


DELEVAN  et  al.  v.  NEW  YORK,  N.  H.  & 
I.  R.  OO.  et  al.    (Supreme  Court,  Appellate 
)i  vision.    First    Department.     Decemlier  27. 
1912.)    Action  by  Tompkins  C.  Delevan  and 
tfhers  against  the  New  York,  New  Uavea  A 


?artford  Ilnilroad  Companv  and  others.  No 
)i>iuion.    Motion  denied,  with  $10  costs, 
ler  Bled.  See,  also,  3^  N.  Y.  Supp.  17. 


DB  MESQUITA  v.  HERBERT  KAUF- 
MAN CO.  (Supreme  Court,  .Appellate  Divi- 
sion, First  Department.  .Tanuaiy  17,  lOK^) 
.\<  tion  by  Julius  B.  De  Mesqiiita  against  the 
Horl>ert  Kaufman  Company.  \u  opiuion.  Mo- 
tion denied,  with  $10  costs.  Order  hied.  See, 
also,  138  N*  Y.  Sopp.  1118. 

r>EMP$EY.  Respondent,  v.  MORSE  DRY 
IHH'K  &  KErAlK  CO.,  AppcUant.  (Supreme 
Court,  Appellate  Division,  Secund  Department. 
January  17,  15»13.)  Action  by  Michael  Demjv 
sey  a^nst  the  Morse  Dry  Dock  &  Repair 
Company.  No  opinion.  Judgment  and  order 
UQanimoaaly  affirmed,  with  costs.  See,  also, 
138  N.  T.  Sapp.  1121. 


DEMPSEY,  Respondent,  v.  MORSD  DRY 
rK)CK  &  REPAIR  CO.,  Appellant.  (Supreme 
<'ourt.  Appellate  Division.  Second  Department. 
January  28.  1913.)  Action  by  Michael  Demp- 
SI  y  against  the  Morse  Dry  Di^ck  &  llopair  Cnm- 
pany.  No  opinion.  Motion  denied,  without 
coats.   See,  abo,  188  N.  T.  Sapp.  112L 


DE  NEGRO  V.  CnRTST.M.\N.  (Supreme 
Court.  Appellate  Division,  First  Dopartniont. 
January  17,  1J)1:!.)  Action  by  Atniua  l)c  \«  -r<i 
against  Chas.  A.  Christman.  Nu  upioiuu.  Ap- 
plication denied,  with  |10  costs.  Order  signed. 

188N.T.8.-71 


s. . .  also,  77  Mise.  Rep.  147,  136  N.  Y.  Sapp. 


DICKINSON  Appellant,  v.  HILLSINGER, 
Respondent.  (Supreme  Court,  Appellate  Di- 
vision, Third  Dqpatnient.  Deetmber  80,181:2.* 
Action  l)y  Arthur  L.  Dickinson  against  Oharles 

Ilillsiuger. 

PER  CURIAM.    Jodgment  olllnned,  with 

costs. 
LYON,  J.,  dissents. 


DI  DOMENI<X>,  Appellant,  v.  NEW  YORK 
CE.NT.  &  H.  R,  R.  CO.,  Respondent.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment. December  80,  1912.)  Action  by  Amelia 
Di  Domenico,  as  administratrix,  etc.,  of  Sal- 
vatore  Di  Domenico,  deeea^cd,  against  the  New 
York  Centnl  ft  Hudson  River  Railxoad  Com- 
pany. 

PER  CUBIAM.  Judgment  and  mdee  afllim- 
cd.  with  costs.  See,  also,  140  App.  DiT.  8^ 
125  N.  Y.  Supp.  1117. 

LYON,  J.,  not  voting. 


DIETZ  STRAUSS.  (Supreme  Court,  Ap- 
pellate Division,  Eir«t  Department.  January 
17,  1913.)  Action  by  Julius  Dietz  against  Louis 
Strau8!<.  No  opinion.  AppUcatlfln  granted. 
Order  signed. 


DRAHMS.  Appellant,  v.  GOETZ,  Respond- 
ent. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  January  22,  1913.)  Ac- 
tion hy  Emma  F.  Drahms  against  Anna  Goetz. 
No  opinion.  Judgment  and  order  affirmed,  with 


DRUMMOND.  Respondent,  v.  CITY  OF 
NEW  YORK  et  al..  Appellants.  (Supreme 
Court,  Appellate  Division,  First  Department. 
January  3,  1813.)  Action  by  Francis  Drum- 
mond  against  the  City  of  New  York  and  oth- 
ers. Ta  Le.ile.  of  New  York  City,  for  appel- 
lants.   R.  II.  Roy,  of  Brooklyn,  for  respondent. 

PER  CURIAM.  Jn(l::mpnt  and  order  affirm- 
ed, with  costs.    OriltT  fil'-d. 

INGRAIIAM,  P.  J.,  dib.seuts  as  to  the  city. 


DUDLEY.  Appellant,  v.  RAYMOND.  Re- 
spondent. (Supremo  Court,  Appellate  Division, 
First  Department.  January  31,  1913.)  Action 
by  Guilford  Dudley,  as  ancillary  administrator, 
etc.,  atrainst  Harry  Raymond.  W.  M.  P>fard,  of 
New  York  City,  for  ai)peliant.  D.  I*.  Hays,  of 
New  York  City,  for  respondent. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs,  on  the  authority  of  Dudley 
V  liayniond,  148  App.  Div.  886^  133  N.  Y. 
JSupp.  17. 

INORAHAM,  P.     dissents.  Older  filed. 
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DTTNN,  Respondent,  ▼.  STEWART  et  a1., 
Appellants.  (Supreme  Conrt,  Appellate  Divi- 
sion, Fmirtli  Dcpnrtniont.  January  8,  lOlIi.) 
Action  hy  C'lareiut-  W.  Dnnn  against  James 
('.  St'  wart  nnd  anotlx^r.  No  opinion*  Judg" 
ment  and  order  affirmed,  with  costs. 


DURR,  Respondent,  INTERNATIONAL 

RY.  CO..  ApiH-lInnt.  (Siipr»'nie  Court.  Appi'l- 
lnf<'  T)ivisi.)n.  Fourlli  I)«  pii rtun'nt.  .Tnnimry  15. 
lOlH. t  A<  tion  by  Abrani  l>urr  again-^t  tlu'  In- 
ternational Kailway  Company.  >>'u  opinion. 
JodgDMOt  and  order  afflnned,  with  costs. 


EAGLE  SAVINOS  &  LOAN  CO.  t.  COT.- 
LINS  et  al.  (Supr»'ino  Court.  Ai>|H'iI.nte  Divi- 
sion, Sridiid  l»"pnrtnn'nt  .Faiiu.iiy  17. 
Action  by  tlio  Eagle  Savius-'s  &  Lttan  CouuMiny 
against  Ada  M.  Collins  and  utli*  r.x.  No  upinion. 
Motion  denied,  on  condition  that  appellant  per^ 
feet  her  appt^al,  place  the  cause  on  the  next 
••alf'ndar,  an<!  b<-  rt  ady  f(  r  nrcnmont  whon 
readied;  otUerwise,  muliun  granted,  with  $10 
costs. 


ECAN  V.  E(JAN.  (Supreme  Court.  Appellate 
Division,  F^irst  Department.  Januarj  17, 
1013.;  Action  by  Mary  II.  Egan  against  Wil- 
liam H.  K;;an.  No  opinion.  Motion  gianted, 
with  $10  costs.    Order  lilcd. 


ELLIOTT,  Respondent,  v.  EMPIRE  LIME- 
STONE CO.,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  January 
'_"J.  Ifl.!.)  Action  by  Alexander  C.  Elliott 
ugninst  the  Empire  Limestone  Company. 

PER  CI  RIAM.  Judgment  and  order  aflbia- 
ed,  with  costs. 

FOOTE,  J.,  not  sitting. 


ion.  Application  denied,  with  $10 
signed. 


Oidi| 


ERDTMANN.  Appellant,      STACK  et  aL, 

Rps]»ondents.  (Suprcinf  Court,  A]ipollntt'  Diri- 
sion.  Second  Departint-nt.  January  17. 
Action  by  F'rederick  W.  Krdtmann.  intlividujlli 
and  as  trustee,  etc.,  against  Thaddeus  J.  (£ 
Stack  and  another.  No  opinion.  Motion  de- 
nied, on  condition  that  apftellant  perfect  bis  y.'^ 
peal,  place  the  cause  on  the  next  caU-udur,  axid 
bo  ready  for  argument  when  reached;  othc^ 
wise,  motion  granted,  with  $10  costs. 


EVANS  et  al.      PELTA  et  al.  (Sopmee 

Court.  ApiH«Ilate  Divisi,.n,  First  Depnrtni»-nL 
January  31,  ini3.l  .\<  tiun  by  Bertha  Evaiis 
and  others  af::iinst  ('h:iti.  s  I'elta  and  oihrp*. 
No  opinion.  Order  signed.  .See,  also,  140  App. 
DiT.        181  N.  X.  Supp.  dlL 


FARJEON,  Appellant,  v.  INDIAN  TERRI- 
TORY OIL  CO..  Respondent.  (Su^reme  CourU 
Appellate  l>ivi>iion.  First  Department.  Jsno- 
ary  24,  11113.)  Action  by  All>ert  Farjeoa 
against  the  Indian  Territory  Oil  Company.  NV. 
E.  Kisselburgb,  for  appellant.  W.  F.  i'arker. 
for  respondent.  No  opinion.  Judgment  affinn- 
ed.  with  costs,  in  14(J  A|)p.  Dir.  '2'A,  l.U)  N.  Y. 
Supp.  532.  Order  hied.  See,  also,  101  App. 
DiT.  98<i^  186  N.  Z.  Supp.  1111. 


In  re  FEDERAL  UNION  SFRETY  CO. 
(Supreme  Coort,  Appellate  Division.  First  Vr- 

partment.  .T.Tntiary  121.  l!ll.'5.>  In  the  matter 
of  the  appliention  of  th.'  Feilernl  I'nioii  Surc-t.t 
Company.  No  opinion.  Judjimi  ni  .■irhrni»->:. 
with  costs.  Order  filed,  iiee,  ah>o,  73  Misc. 
Rep.  28.  132  N.  Z.  Snppu  IM;  18»  21.  X. 
Snpp.  1122. 


ELTvTSOX.  "Rrspondent.  T.  EDELMEYER, 
Appellant.  (.'<iipremf  Court,  Appellate  Divi- 
sion, First  Department  January  17,  1913.) 
Action  by  William  B.  Ellison  against  Walter 
S.  Bdelmeyer.  D.  Nicholson,  of  New  York  City, 
for  app^'llnnt.  O.  B.  CJoldsmith,  of  New  York 
CTty.  for  respondent.  No  opinion.  Order  re- 
versed, with  $10  Costs  nnd  disburs.  im nt'-.  and 
motion  denied,  with  $10  costs.    Order  hied. 


EQFITABLE  TRT  ST  CO.  OF  NEW  YCmK 
V.  LEICHTFR.  (."^U'l  ni.  Court,  App.il.t.' 
Division.  First  Department.  January  31.  l!)13.i 
Action  by  the  Eqaitable  Trust  Comijany  of 
New  York  against  Solomon  Leichter.  No  opin^ 


In  re  FEDER.\L  T'NION  SURETY  CO. 
(Supniiii-  Court,  Appellate  Division,  First  I'-- 
partuKMit.  January  114,  l!ll3.)  In  tlie  matt'^r 
of  the  Federal  Union  Surety  Compsny.  N" 
opinion.  Older  (73  Misc.  Rep.  28,  132  N.  V. 
Sr.pp.  196)  affirmed,  with  .$10  costs  and  dis- 
bursements.   Order  tiled.    See,  also,  13d  N.  X. 

supp.  im. 


FIDELITY  MUT.  T.TPB  INS.  CO.  ▼.  RICH- 

L.\ND.  (Supreme  Court.  Appellate  Division, 
First  Department.  January  17.  1913. >  Artioo 
by  the  Fidelity  Mutual  Life  Insurance  0>ni- 
piinv  against  Harris  Richland.  No  opinion. 
Motion  granted.  Order  filed.  See,  alM^  128  N. 
Y.  Sapp.  763. 
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ROGOWSKI  V.  BRILL  (two  cnses).  (Su- 
renu"  ('(mrt,  Apim  IIh i.  T)iviKiiin.  Kirst  Di-pnrt- 
I'  nf.  FebruaFj-  7,  1!<K!.)  Appi  al  fr<im  Appt'I- 
Tt-rm.  Actioa  by  11* mi  K'»u'<i\vski  apainst 
(ax  BrilL  From  a  determinatiun  uf  the  Ap- 
pl!at«  Term  (132  N.  Y.  Strop.  1144)  reversing 
idffmcnrs  of  thf  Mnnicip:) I  ('ourt  in  actiona  on 
romissorv  nntos.  plaintiff  api>»^nls.  Reversed, 
ec.  nls<j/ir»:i  Aim.  Div.  Vil.  i:;7  X.  Y.  Siipp. 
140.  Swan  &  Niouro.  of  N.  w  V<»rk  City  (Jos- 
pli  R.  Swnn,  of  Ntw  York  City,  of  counsoD.  for 
ppcUant  &  Chariea  Stisanaan,  of  New  York 
Ity  (M.  Spencer  Berina,  of  New  York  City,  of 

tiiisel).  for  respondent. 

I'KU  CUU1A3L  These  ore  two  npp.  nls.  nr- 
ued  together,  from  detenninations  of  tlie  .\p- 
ellata  Tern  reveidnc  jndgments  of  the  Mu- 
idpal  Court  in  actiona  on  promissory  notes 

rciuzht  by  the  pnyoe  ngainst  the  Indorser. 
'hi'  casf'S  have  twice  been  npp«'al»*d  t<i  tl>e  Ap- 
ellate Term  and  twirt-  revt-rped,  and  have  been 
ried  by  three  different  MunicijMil  Court  jiiducs, 
•bo  have  every  time  decided  in  favor  of  tbe 
laintifi.  The  defense  is  that  the  defendant  was 
n  accommodation  indorser  for  tbe  ben^t  of 
lie  plaintiff.  The  trial  eourt  foiind  that  lit- 
•  as  an  indorser  f<jr  the  benefit  of  tlie  maker. 
'iaiiitilT  is  n  ftrinter.  The  maker  of  the  note 
'as  the  prei<ident  of  a  company  which  pub- 
shed  a  newspaper.  A  careful  exaiBtauiti<Mi  of 
he  facta  presented  by  the  record  has  coDvinced 
a  that  these  notes  were  fiven  for  a  good  con- 
idoratinn,  and  that  the  indorsement  was  ob- 
un»'d  in  the  interests  of  tbe  publishers  to  \)to- 
iire  its  printing  l»y  the  plaintiff,  the  printer, 
nd  therefore  that  the  judgment  of  tbe  trial 
urt  was  riKht.  and  the  COBcluslon  reached  by 
he  Appellate  Term  erroneous.  It  follows, 
herefore,  ttat  the  determination  appealed  from 
lioiild  be  reversed  and  the  judjjments  of  the 
lunieipal  Court  reinstated,  with  costs  to  the 
ppellant  la  all  courts. 


PIR^^T  NAT.  BANK  OF  AMITYVILLE  v. 
'IIOMAS  KKLLS  SONS  CO.  et  al.  (t5upreme 
!ourt,  Api>ellate  Division.  Second  Dejiartment. 
anuary  10,  1013.)  Action  bs  the  First  Na- 
lonnl  Rank  of  AmftyviUe  against  the  Thomas 
lella  Sons  Company  and  others.  Defendant 
oaia  H.  Strouse,  a^.signee,  appeals. 

PER  Cl'RIAM.  Order  afflimed,  with  SIO 
Mts  and  disbursements,  upon  the  ground  that 
ie  asslirnee  did  not  disclose  the  facts  npon 

bich  n  stf'd  the  defense  that  plaintiff  took 
le  check  with  notice  that  it  was  issued  with- 
jt  authority,  but  without  prejudice  to  a  new 
ppUcation  to  Special  Term  by  the  appellant. 
11  papers  which  disclose  facb  which  prima 
tde  eupport  his  defense. 


FITZGERAT-D.  Appellant,  v.  BROOKLYN 
NION  ELEVATICT)  H.  CO..  Resiwn.h  nt 
Supreme  Court,  Appellate  Diviaion,  Second 
epsrtraent.  January  17.  1913.)  Action  by 
bn  Fitzcernld  ncain>-t  the  Brooklyn  Union 
lovated  Railroad  Company.  No  opinion.  Judf!- 
<-nt  and  Older  mianimoasly  afflrmed,  with 

MtS. 


FLOCKFni.  Respondent,  t.  HUDSON  &  Ml 

R.  CO.,  Appellant.  (Snprpme  Court,  Appellate 
Division,  First  Department.  January  24, 1913.) 
Action  by  Ludwig  Fhw-ker.  as  administrator, 
acainst  the  Hudson  &  Manhattan  Bailroad 
Company.  B.  L.  Pettigrew  of  New  York  City, 
for  ajip-'llnrit.  M.  L.  Ileidrnhfimor,  of  New 
York  V  ity,  f«>r  n'sp()n(i<'nt.  .No  ojiinion.  .TudR- 
ment  and   order  affinned,  with  losts.  Order 

S  ^pt.  vi ^       ^'  ^' 


FORCTAREZ.  R.spondent,  v.  AMERICAN 
GYl'SU.M  CO..  Appellant.  (Suprem.' Court.  Ap- 
pellate Division,  Fourth  Deitartiiifnt.  .January 
iri.  11»13.)  Action  by  .Fosi  j)hine  Forciarez,  as 
administratrix,  et<'.,  against  the  American  Gyp* 
sum  Company.  No  opinion.  Judgment  and  or> 
der  affirmed,  with  costs. 


FR PENCIL  Rospondcnt.  v.  WRAY,  Appellant. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment.  January  16.  1018.)  Action  by  Har- 

ma  D.  Frfncb.  as  committee  of  tbe  person  and 
property  of  WilliMiu  A.  Cot)k,  an  incompc-teiit 
person,  against  Fuima  Mann  Wray.  No  opin- 
ion. Motion  for  reargument  (1^0  N.  X,  Supp. 
339)  denied. 


FRENCTT,  Respondent,  v.  WRAY,  Apyifllnnt. 
(Siiprcmc  Court,  Ai»pellate  l»i\ision.  'J  hird  Dc- 
j)artrn('nt.  January  I'l.  IDl.'!.)  A<  tion  bv  Ilar- 
nm  1>.  French,  as  committee,  etc.,  of  William 
A.  Cook,  an  incompetent  person,  agalact  Bmma 
Mann  Wray. 

I'ER  CURIAM.  Derision  (l.tO  N.  Y.  Supp. 
?>lV.i)  anirnded,  so  as  to  read  as  follows:  "JudR- 
nicnt  and  order  reversed  on  law  and  facts,  and 
new  trial  granted,  with  costs  to  appellant  to 
abide  event.  The  specific  findings  of  fact  of 
wbich  this  court  disapproves  as  against  the 
weight  of  evidence  art-  tlie  findin.;s  Ih^it  thi-  de- 
fendant's land  was  included  in  the  de^^criptions 
of  the  deeds  under  wbich  tbe  plaintiff  claims  ti- 
tle, that  the  boundary  line  between  the  plain- 
tiff's |»rop«'rty  and  the  defendant's  was  not  prac- 
ti<"ally  h.cated  north  of  the  lands  in  question, 
and  tluit  thi^'  defendant  had  not  acquired  title 
to  8aid  I.iikIs  by  adverse 
cur;  Li'U>i,  J.,  in  result.*' 


In  re  FRINDKL.  (Supreme  Court,  Appel- 
late Pivision,  ."^tcond  Department.  January  17, 
lUl'.i.)  In  the  matter  of  Benjamin  FHndei,  an 
attorney. 

PER  CrrilAM.  Further  nffidavits  may  be 
subnutted  by  the  petitioner  or  th«  Bar  .\ssocia- 
tion  on  or  before  January  '24,  I'.ti:^,  upon  the 
question  whether  the  respondent  has  abstained 
from  practice  durinx  the  period  of  two  years. 
S.  P.  ahto,  142  AppTbiv.  (N)l,  127  D.  Z.  Supi». 


In  re  FHI.NDKL.  (Supreme  Court,  Appel- 
late Division,  Second  Department  January  2b. 
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1913.)   In  the  matter  o(  Benjamin  FzindeU  an 

attorney. 

ri-:K  CT'IU.VM.  This  proceeding  is  referred 
to  ilon.  William  D.  Dickey,  officiu  referee,  to 
take  testimony  upon  the  question  of  obedience 
to  the  direction  of  this  court  suspending  peti- 
tioner from  practice,  and  report  thereon,  with 
his  opinion.   See,  abo,  139  N.  Y.  Snpp.  1123. 


GABEL.  Respondent,  v.  HASTINGS  HOMES 
CO.,  Appellant.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  January  17. 1913.) 
Action  br  George  Oabel  anuoet  the  mstings 
Homes  Company.  No  opinion.  Motion  denied. 


GAINES  V.  CITY  OF  NEW  YORK.  (Su- 
preme  Courts 
ment.  January 
Gaines  against 

opinion.  Application  i^ninted.  Older  signed. 
See,  aliio.  13S  N.  Y.  Supp.  lUO. 


V.  CITY  OV  NEW  YORK..  (Su- 
t,  Ai)j)rl|jite  Division,  First  Depart- 
lary  31,  1913.)  Action  by  David  H. 
inst  the  Oity  of  New  York.  No 


OAYETTY,  Appellant,  v.  THOMPSON  et 
al.,  Respondents.  (Supreme  Court,  Appellate 
Dirision,  First  Department  January  8,  1J»1."{.) 
Action  l)y  Harry  K.  Gayetty  against  Ralpli  H. 
Thuinj)S(»n  and  others.  S.  C.  Crane,  of  New 
Y^ork  City,  for  appellant.  A.  G.  N.  Vermilya, 
of  New  York  City,  for  respondents.  Ho  opin- 
ion. Judgment  affirmed,  with  ooets.  Order 
filed. 


GENESEE  FRUIT  CO..  Respondent,  v.  EM- 
PIRE STATE  I'ICKLIM;  Co.,  Appellant. 
(Supreme  Court.  Appellate  Division,  t'oiirth  De- 
partment. Janunry  22,  1913.)  Action  by  the 
Genesee  Fruit  Company  against  the  Empire 
State  Pickling  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

FOOTDi  J.,  not  sitting. 


GEORGE  E.  LOEFFLER  T.AND  vt  IM- 
PROVK.MKNT  CO.  v.  EN(JLAR.  fSnpreine 
Court,  Ai';m  Ihiti'  Division,  First  Department. 
Jannary  31,  1U13.)  Action  by  the  George  E. 
Loefller  Land  &  Improvement  Gompnuy  against 
D.  Rojrer  Enslar.  No  opinion.  Application  de- 
nied, with  $10  costs.    Order  signed. 


GBRLACH-BARKLOW  CO.,  Respondent,  v. 
HALBY,  .i^peliant.  (Supreme  Court,  Appella  te 
Division,  Third  Department.  December  .'K), 
1!)12.)    Action  by  the  Gerlach-Barklow  Com- 

Jany  against  John  W.  Halev.  No  opinion, 
udgment  unanimously  alBrmsa,  with  costs. 


costs  of  demurrer  and  !n  this  court.  See.  alai, 
184  App.  Div.  989,  119  N.  Y.  Supp.  1126. 


GILRRAN-DSEN, 
ELECTRIC  CO.. 


Appcllnnt, 
Respomlfnt. 


V.  LORI' 
(Supr>':u' 


Court,  Anpellnte  Division,   First   Depart rynt. 
January  24.  l!)ia.)    .Action  by  Michael  A. 
hrandsen  against  the  Lord  Electric  Companr. 

.1.  Farley,  of  New  Y'ork  City,  for  app*»]lant. 
E.  C.  Sherwood,  of  New  York  City,  for  resp-md- 
ent. 

PER  CURIAM.  Judgment  affirmed,  wixt 
costs.  Older  filed. 

SCOTT,  dissents. 


GIBSON.  Appellant,  BARNUM,  Respond- 
ent.   (Supreme  Court  Appellate  Division,  Third 

Department.  D<'ceinber  30,  1012.)  Artion  by 
Malrolin  Gibson  against  Ijawrenco  Karnum. 
No  oitinion.  I iit<  rldt  utnry  jud^rinent  athrmed, 
with  costs,  with  usual  leave  to  plaintiff  to  with- 
draw demurrer  and  answer,  upon  payment  of 


GLEASON,  Appellant,  v.  MERCHANTS' 
REFRIGERATING  CO..  Respondent.  (Su- 
preme Court,  Appellate  Division,  Fifst  De- 
partment  Jannary  24,  1913.)   Action  by  TIm> 

nthy  Gleason  against  the  Merchants'  Refriger- 
Htinsj  Company.    .1.  B.  Leavitt,  of  Now  Yi>rk ; 
City,  for  apprilant.    F.  (r.  Mann,  of  Ntnv  Y.  r«  : 
City,  for  respondent.    No  opinion.    Judgmest  I 
afltoned,  with  costs.  Order  filed. 


GODLEY  V.  CRANDALL  &  GODLEY  CO 
et  al.  (Supreme  Court,  AppoUatp  Divi«ir.n, 
First  Department.  January  81.  r.»i:>.»  Arti  'a 
by  Elizabeth  McM.  Godley  against  the  Crao- 
dall  ft  Godley  Company  and  others. 

PER  CURIAM.  Motion  cranted,  upon 
ftiuiant  executors  givinc:  additional  bond,  ani 
proceedings  stayed  until  detirinination  of  afr 
pt  al  to  ('ourt  of  Appeals.  Settle  order  on  no- 
tiiH .  .s>  e  memorandum  per  cnriam.  See,  alsiK 
r-id  a,  Y.  Supp.  230. 


(;OI.DBER(i.  Appellant,  v.  REINLICH.  R.- 
spondent.  (Supreme  Court,  Api>ellato  Divisinn. 
Fii-st  Department.  February  7,  U<ir>.)  Acti-n 
l>y  Clara  Goldberg  against  I'aul  Beinlich.  J.  X. 
Hilton,  of  New  York  City,  for  appellant. 
S.  Petrasch,  of  New  York  City,  for  respond- 
ent. No  oj>inion.  Judgment  afflrmf'd,  with 
costs,  on  145  App.  Div.  912,  130  X.  Supp. 
1112.   Order  filed. 


GOTTHELF  KRULEWITCH.  (SopreoM 
Court,  Appellate  Division,  PMrst  Department 
January  17.  101?,.)  Artion  bv  Samuel  n  ■? 
helf  against  .Tulius  Knili  witch.  No  opini'U. 
Motion  denied,  with  .$10  costs.  Order  filed. 
See,  also,  138  N.  Y.  Supp.  75U. 


GRAHAM.  Appollnnt.  v.  GAMMACK. 
sporuli  iir.  <.Sni>n'ni<'  C'Uirt.  Appellate  - 
sion,  Fourtli  I  >epartiin'iit.  January  i!2.  r.>lU.t 
Action  by  William  E.  (Graham,  as  administia- 
tor.  etc.,  against  John  Gammack.  Ko  opiaiea. 
Judgment  aflirmed,  with  coals. 


GRAVES.  Respondent,  v.  VILLAGE  OF 
NEW  BERLIN.  Appellant.  (Supreme  Court. 
Appellate  Division,  Third  Department  Dt> 
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ember  30,  1012.)     Action  by  Francto  GfftVW 
fftioflt  the  Village  oC  2s'ew  Berlin. 
PER  CURIAM.  Judgment  and  ofder  miani- 

lon.'^l.v  afflrmed.  with  costs ;  the  court  holding 
lat  the  verdict  is  supportctl  by  sufficient  evi- 
encc,  and  that  tlie  dcc  ia rations  of  tlit'  trustee. 
Ininu'd  to  have  been  erroneously  admitted,  were 
ot  properly  objected  to.  nor  was  a  motion  made 
>  strike  them  out,  and  in  any  event,  if  error 
•as  committed  in  neeMng  the  same,  the  er- 
)r  was  not  Huffir^ient  to  call  for  a  leranaL 
•ee,  also,  llii)  N.  Y.  Supp.  1125. 
liTON,  JTn  not  atttlBf. 


UBAV^  Respondent,  VILLAGE  OF 
7KW  BERLIN.  Appellant.    (Supreme  Court, 

ppellnte  Division.  Third  Dep:t  i  ( ment.  Jan- 
ary  10.  19Ki.)  Action  by  I'ruucis  Graves 
iiuinst  the  Villape  of  New  Berlin.  No  opin- 
»n.  Motion  denied.  See,  also,  139  N.  X. 
inpp.  1124. 


CREEXE  V.  GREENE  et  al.  (Supreme  Court, 
.ppellate  Division.  Second  Department.  Jan- 
ary  24,  1013.)  Action  by  Annie  M.  Greene 
gainst  Mary  A.  Greene  and  others.  No  opin- 
)n.    Judgment  alllnned,  with  coats. 


GROTHEER  et  al..  Respondents,  SCillER- 
INBBCK.  Appellant    (Supreme  Court.  Ap- 

ellnt.>  Division.  First  Department.  January 
1.  rJl.'i.l  Action  by  Herman  Grotheer  and 
thers  against  Fn  d  S<  hierenbeck.  .T.  .7.  Fitz- 
enild.  for  appellant.  H.  Keass,  of  New  York 
!|ty,  for  respondents.  No  opinion.  Judk'tnent 
Dd  order  affirmed,  vvitb  costs.    Order  filed. 


GROTTE.  Respondent.  T.  HUDSON,  Appcl- 
mt.  (Suprome  Court,  Appellate  Division.  Sec- 
nd  Department.  .lauunry  17,  lOl.'i.)  Action 
1^-  Edward  B.  Grotte  ju-jiinst  (;<i.r;.'e  C.  Ilud- 
iu.  2so  opinion.  Judgment  atUimed  by  de- 
iolt,  with  <iOsta. 

r.rr.EL  et  nl..  Respondents,  v.  IIISCOX  et 
1..  Appellants.  (Supreme  Court,  Appellate  Di- 
ision,  Se<  (itid  Department.  January  21.  llll.'J.) 
rtion  liy  May  M.  (iugel  and  another  ujininst 
\  .  i.  tt  S.  Miscox  and  another.  No  opinion, 
iterlucutory  judgment  afttrmed.  with  costs, 
pg^alao,  143  App.  Dir.  948,  127  N.  T.  Bopp. 


(;rTTTA  I'ERCHA&  RT  BP.EIi  (  O.  v.  IIOI^ 
!AN.  (Supreme  Court.  Appellate  Division, 
irst  Department.  January  lY.  1913.)  Action 
r  the  Gutta  Percha  &  Rubber  Company 
rninst  Cha.s.  J.  Holmnn.  No  opinion.  Motion 
uuted.  Question  certified.  Order  filed.  See, 
so,  188  N.  T.  Supp.  111& 


UAGISDORN  BROS.  v.  MARQUARDT. 
Supreme  Coart  Appellate  Term.  First  Deimrt- 
ent.  January  0.  1913.)  Api)eal  from  Muni<  i- 
il  Court.  Borough  of  Manhattan.  Sixth  Dis* 


trict.  .\ction  by  Hagedorn  Bros,  against  John 
Marquardt.  From  a  judgment  for  defendant, 
plaintiffs  appeal.  Reversed.  Samuel  Ecker,  of 
New  York  City,  for  appellants.  Martin  G. 
Lippraan,  of  New  York  City,  for  respondent. 

ri:R  CT"KIAM.  Judgment  reversed,  on  au- 
thority of  Ilegedorn  Bn»8.  v.  O'Rourke  (Sup.) 
134  N.  Y.  Supp.  528,  and  judgment  awarded  tD 
the  plaintiff  ua  (44  and  coats  in  this  court. 


HAORDORN  BROS.  v.  O'ROURKE  et  al. 
(Supreme  Court.  Appellate  Term.  First  Depart- 
ment. January  9,  1013.)  Appeal  from  Munici- 
pal (Jourt,  Borough  of  Manuattau,  Sixth  Dis- 
trict. Action  by  Hagedorn  Bros,  against 
Charles  O'Rourke  and  another.  From  a  judg- 
ment for  defendants,  plaintiffs  appeal.  Revers- 
ed. Samuel  Ecker,  of  New  York  City,  for  ap- 
pellants. C.  Arthur  Arnsteiu,  of  New  York 
City,  for  respondenta. 

PER  CURIAM.  Judgment  reversed,  on  au- 
thority of  Ilegedorn  Bros.  v.  O'Rourke  (Sup.) 
134  N.  Y.  Supp.  .'"(2.S.  and  judgment  nwarded  to 
the  plaintiff  for  $57.50  and  costs  in  the  Mu- 
nicipal Coort  and  in  thla  oonrt 


HAKANSON.  Appellant,  v.  KINGSLEY.  Re- 
spondent. (Supreme  Court,  ApiH'liate  Division, 
First  Deitartuit-nt.  Januarj'  31,  1913.)  Ac- 
tion by  Terese  Hakanson  against  Hojie  Kings- 
ley.  A.  JosepbsHon,  of  New  Y'ork  City,  for  ap- 
pellant. C.  Steckler,  of  New  York  CSty,  for 
respondent.  No  opinion.  Judgment  and  order 
affirmed,  with  costs.  Order  filed. 


HALL  r.  CENTRAL  FISH  CX).  (Supreme 
Court,  Appellate  Division,  First  Department. 
January  31,  1913.)  AcUon  by  Richard  F.  Hall 
against  the  Central  Fish  Company.  No  opin- 
ion. Motion  to  dismiss  appeal  granted,  with 
$10  costs,  unless  appellant  complies  with  terms 
stated  in  order.  Order  filed. 


HANC(X;K,  Respondent,  v.  CLARK,  Appel- 
lant. « Supreme  Court,  Appellate  DivIsiOD, 
I'ourth  Department.  January  22,  1013.)  Ac- 
tion by  Robert  M.  Hancock  against  Qiaries  EL 
Clark.  No  opinion.  Jndgment  tJld  Older  af- 
firmed, with  costs. 


HANDY      VAN  CORTLANDT  REALTY 

CO.  (Suprome  Cnurt,  .\ppeIlato  Division,  First 
Department.  January  17,  1013.)  Action  by 
Henry  Handy  af;ain-t  tii'-  \'aii  ri.rtlnmlt  Real- 
ty Company.  No  opinion.  Application  grant- 
ed. Order  signed.  See,  also,  ia»  N.  Y.  Snpp. 
1125. 


HANDY  V.  VAN  CORTLANDT  REALTY 
CO.  f Supreme  Court,  Appellate  l>ivision,  First 
Department.  January  17,  1013.)  Action  by 
Henry  Handy  against  the  Van  Cortlandt  Real- 
ty Company.  No  opinion.  Motion  granted. 
Order  filed.    See,  also,  130  N.  Y.  Supp.  1125. 
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HARTMAN  et         Respondents,  ▼.  NET- 

SnilKRT.  Appellant.  (Supreme  Court,  Appel- 
I:ite  Division,  Second  Department.  January 
I's.  1913.)  Action  by  Samuel  I.  Hartnifta  and 
another  against  FYank  Netschert. 

PER  CURIAM.  Motion  to  dismiss  appeal 
from  order  denied,  on  condition  that  appellant 
perfect  his  appeal,  place  the  cause  on  the  next 
calendar,  and  be  ready  for  argument  when  reach- 
ed; otherwise,  motion  granted,  with  ^0  costs. 
8ei^  also,  139  N.  Y.  Sopp.  1128. 


IIAIiTMAN  et  al.,  Respondents,  NET- 
SCHERT, Appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  January 
28.  una.)  Action  by  Samuel  I.  Ilartman  and 
another  agaiuiit  Frank  r«ietschert. 

PER  OURIAM.  Motion  to  dismiss  appeal 
from  jiidiriiifiit  dtiiii(!,  on  condition  thn?  np- 
l>ellaut  perfect  his  aiipcai,  place  the  ainsc  on 
the  next  cah-iidar,  ami  he  ri'ady  for  art^mnciit 
when  reached;  otherwiae,  motion  granted,  with 
910  costs. 


In  re  HASRROtTCK.  (Supreme  Court.  Ap- 
pellate Division,  Second  Department.  .Tanu- 
ary  17,  1913.)  In  the  matter  of  the  judicinl 
settlement  of  the  accounts,  etc.,  of  Loois  H. 
Hasbroiick,  as  executor,  etc*  Mo  opinion.  Mo- 
tion denied,  with  $10  costs.  S«B,  also,  138  N. 
y.  Supp.  G20. 

HATCH.  Respondent,  v.  WALKUP,  BALD- 
WIN &  CO.,  Appellants.  (Supreme  Court,  Ap- 
pellAte  tMvislon,  First  Department.  January 

24.  1913.)  Action  by  Edward  W.  Hatch,  trus- 
tee, against  Walkup.  Baldwin  &  Co.  C.  F. 
Birdseye.  of  New  York  City,  for  appellants. 
H.  A.  Rubino,  of  New  York  City,  for  respond- 
ent. No  opinion.  Judgment  and  order  af- 
firmed, with  costs.  •  Order  filed.  See,  also,  138 
N.  X.  Supp.  1120.  ^  ^ 


HAWKINS,  Respondent  GESELL- 
SCHAFT  FUR  DRAHTLOSBTELEORAPH- 

lE  TICLEFT'XKK.V.  Appellant.  (Supreme 
Court,  Appellate  Division.  Second  Department. 
January  2S.  191.3.)  Action  by  Frederick  Haw- 
kins against  the  Cesellschaft  fur  Drahtlose  Tel- 
egraphie  Tdefunken.  No  opinion.  Motion  to 
dismiss  appeal  denied.  The  appeal  will  be  held 
on  tl»e  calendar  of  this  court  until  the  expira- 
tion of  the  time  in  which  the  action  may  be 
remanded  from  tJie  United  Slates  court. 


HAYES,  Appellant,  v.  ROCHESTER.  S.  & 
E.  R.  CO.,  Respondent  (Supreme  Court,  .Vp- 
pellate  Division,  Fourth  Department.  Janu- 
ary 22,  V.n-AA  Action  by  William  J.  Hayes 
against  tlie  Rochester.  Syracuse  &  Eastern 
Railroad  ('t)rHpany.  No  opinion.  -Vppi-al  dis- 
missed, without  coats,  upon  stipulation  filed. 


HEILBRUNN  ▼.  GERMAN  ALI.IANTE 
INS.  CO.  OF  NEW  YORK.  (Supreme  Court. 
Appellate  Division,  First  Department  Jaoa- 
aiy  81,  1913.)  Action  by  SimoD  Heilbnsi 
against  the  German  Alliance  Insarance  Cm- 
pany  of  New  York.  No  opinion.  Motion  de- 
nied, with  $10  costs.  Order  61ed.  .S<»e,  ab«, 
151  App.  Dir.  937,  135  N.  Y.  Supp.  1U7. 

In  re  HELDM.\N'S  ESTATE.  CSapRB» 
Court,  Anpellate  Division,  Fourth  Departin<»nt. 
January  8,  1013.)  In  the  matter  of  the  Estatf 
of  George  Heldraan,  deceased. 

PER  CURIAM.  Motion  granted,  and  order 
dismissing  appeal  and  order  of  affirmance,  both 
entered  Novamber  13,  1912,  amended,  so  as  v 
provide  tliat  the  dismissal  and  affinnanc-^. 
spectively,  shall  be  without  costs  to  •■i;h*-r  rmr- 
ty.  in  accordance  with  the  atipuiation  of  Ui* 
attorneys,  dated  July  9.  1912.  Sea.  alsOb  13S 
N.  Y.  Supp.  1120. 


In  re  HEMLOCK  ST.  IN  BOROrCIT  OF 
BROOKLY.X,  CITY  OF  NEW  YORK.  (Sv 
preme  Court,  Appellate  Division.  is»'cond  I**- 
partment  January  24.  1013.)  In  the  matt  r 
of  the  application  of  tfae  City  of  New  York 
relative  to  acquiring  title  to  Hemlock  street, 
from  Jamaica  avenue  to  .\tlantic  nv»>nu*\  in 
the  Borough  of  Brooklyn,  etc  No  opinioo. 
Motion  granted,  witlwat  coata. 


In  re  HBTMANN.  (Snptemt  Court,  App«>I 
late  Division,  First  Department  January  '21 
1013.)  In  the  matter  of  Henry  M.  Hpyman'.. 
No  opinion.  Rt-ference  ordered  to  olfi<  ial  Ttl 
eree.  Settle  order  on  noti<  (\  s*  .-.  alaou 
App.  Div.  047,  134  N.  Y.  Supp.  11^4. 


HICKEY,  Respondent,  v.  NEW  YORK 
CENT.  &  H.  R.  R.  Co.,  Appellant  (Supreme 
Court  Apjpellate  Division.  Fourth  DepartmesL 
January  8,  1013.)    Action  by  Rlfauibetii  A 

Hickey.  as  administratrix.  rt'\,  against  the  New 
York  Central  &  Hudson  River  Railroad  Com- 
pany. 

PER  CURIAM.  Judgment  and  order  le- 
versed,  and  new  trial  invnted,  with  costs  to  *^ 

pellant  to  aliide  event,  upon  th--'  trromd  \hs:  , 
the  plaintiff  (iiii  not  prove  tli.it  the  injury  whi  l- 
caused  the  death  of  lier  intestate  was  due  • 
the  negligence  of  the  defendant    See.  also.  14« 
App.  Div.  88S,  182  N.  X.  Sapp.  1132. 


HTRSCH     MAYER.   (Supreme  Court  Ap- ! 
prllate  Division.  Pint  Department  Jana^rr 
IT.  1013.)    Action  by  Einora  Hirsch  agaiiM 
David   Maver.     No  opinion.     MotiOD  snwtsdl  I 
with  $10  costs.    Order  filed. 


HITCHINGS  V.  BARR  et  aL  (Si 
Court  Appellate  Division,  Second  I>epai 
January  17, 1013.)  (Actions  1  and  2.)  Actioai 
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by  TIertor  M.  IHtrhines  against  Hpnry  Barr 
and  others;  Ella  B.  RuperL  appellant  No 
opinion.  Ordeit  afflrmtd  07  oefatut,  with  $10 
costs  and  diabonementa.   See,  alao^  188  N.  Y. 


HOFFERBERTH  t.  SMITH  &  UHLIG 
CO.  et  aL  (SapveiDe  Court,  Appellate  Divi- 
vion,  Fint  Department  January  81,  1918.) 
AetiOB  hy  Chnrles  HofTerberth  against  Smith  & 
Uhliff  Company  and  others.  No  opinion.  Ap- 
pUcatiMi  dttiiea,  witli  |10  eotta.  Order  tigned. 


HOG  AX,  Reapondont,  v.  NEW  YORK 
CENT.  &  H.  R.  R.  Co.,  Appellant.  (Supreme 
Court,  Appellate  Division.  Fourth  Department. 
January  8,  1013.)  A(  tion  by  Margaret  A.  Ho- 
enn,  as  administratrix,  etc.,  a^;aiust  the  iiew 
York  Cential  ft  Hudson  River  Raikoad  Com- 
pany. 

PER  CURIAM.  Judgment  (136  N.  Y.  Supp. 
1047)  and  order  affirmed,  with  rests. 

Mclennan,  p.  j..  and  LAMiiEirr.  j.,  dis- 

oeot,  upon  the  rrounds  that  the  defondant  was 
not  shown  guilty  of  actionable  negligence,  and 
tliat  the  plaintiffs  intestate  was  guilty  of  con- 
tribotoiy  acgUgenca  aa  matter  of  law. 


HOLLANDER,  Respondent,  v.  MELNICK. 
Ai^^ellant  (Snpreme  Court,  Appellate  I>ivi- 
aion.  Fourth  Department  January  22,  1013.) 
Action  by  Abrnm  Hollander  ngain^^t  Abraham 
Melnick.  No  opiuiuu.  Judgment  affirmed,  with 
costa. 


HOOKER,  Respondent,  SHARRETT,  Ap> 
pellant.  (Snprome  Court,  Appellate  DlTialon, 
S*>cond  Department.  Jannnrj-  24,  1013.)  Ac- 
tion by  Thomas  lluoiier  agaiuat  Clinton  J. 
Sharrett  No  opiiiion.  Judgment  alBxmad,  with 
coots. 


HORN  T.  BREAKSTONE.  (Supreme  Court, 
Appellate  Division,  First  Depart raont.  Janu- 
ary 17,  1013.)  Action  by  Joseph  Horn  against 
Naac  Broak.stone.  No  opinion.  Application 
denied,  with  |10  costs.  Order  signed.  See, 
also,  15  Mbfr  Bc9.  843,  1S8  N.  T.  Supp.  285. 


HOUOH.  Reisponflont.  v.  F.  W.  WOOL- 
WORTH  &  CO..  App«>llants.  (Supreme  Court. 
Appellate  Division.  Third  Departmpnt.  De- 
cember 80.  1012.)  Aetion  by  William  J. 
Hough  against  F.  W.  Woolworth  &  Co.  No 
opinion.  Judgment  and  order  unanimously  af- 
firmed, with  cooti. 


HOURIHAN.  Resrxondent,  t.  DELAWARE, 
H  A  w.  R,  CO..  Api>ellant.  (Supreme  Court, 
Appe  llate  Division,  Third  Department  Decem- 
ber 30,  1012.)   Action  by  Patricic  Houriban,  as 


administrator,  etc..  against  the  Delaware,  Lldl* 
a  wanna  &  Western  Railroad  Company. 
PER  CITRTAM.  Judgment  and  order  aflrm- 

ed,  with  costs. 

SMITH,  P.  J.,  dissents,  upon  the  ground  that 
there  Is  no  evidence  upon  which  the  ivj 
was  authorized  to  find  substantial 
HOUGHTON,  J.,  not  sitting. 


HUN^rER  V.  CITY  OF  ALBANY.  (Su- 
preme Court,  Appellate  Division.  Third  Depart- 
ment January  10.  1013.)  Action  by  Ciiarles 
P.  Hunter  against  the  City  of  All);iny.  No 
opinion.  Motion  granted,  with  costs,  unless, 
within  40  days,  appellant  aervea  printed  papers 
on  appeal,  and,  it  ao  lerrid,  notloa  denied, 
without  coota. 


HURWITZ.  Respondent,  BERNSTEIN, 
Appellant.  (Supreme  Court,  Appellate  IMvi- 
sion,  Second  Department.  January  28,  1013.) 
In  the  matter  of  proceedings  supplemcutary  to 
execution  in  an  action  by  Jacob  Hurwits 
against  Hyman  Bernstein.  No  opinion.  Mo- 
tion denied,  on  condition  that  appellant  per- 
fect hi«  appeal,  place  the  cause  on  the  next 
calendar,  and  be  ready  for  argument  when 
reached;  otherwise,  motion  granted,  with  $10 
cos^. 

HYAMS  V.  MORTSON  et  al.  (Supremf 
Court,  Appollate  Division,  First  Department. 
Januiry  '.'A.  1913.)  Action  by  Edwanis  llvams 
against  Margaret  Morison  and  others.  0.  A. 
Baker,  of  New  York  City,  for  appellanta.  B. 
N.  Cardoso^  of  New  York  City,  for  respondent 
No  opinion.  Judgment  affirmed,  with  costs. 
Order  filed. 


In  re  HYDE.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  January  17,  1D13.) 
In  the  matter  of  Charles  H.  Hyde.  No  opin> 
ion.   Respondent  disbarred.   Order  filed. 


INGALLS,  Respondent,  ERIE  R,  CO.. 
Appellant.  (Supreme  Court.  Appellate  Divi- 
sion. Fourth  !>•  pMr!i;ient.  .January  8.  lOl.?.) 
Action  by  Cora  In^'ulls  against  the  Erie  Rail- 
road Company. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  ipraoted.  with  costa  to  ap- 
pellant to  abide  event.  Hold  that,  while  the 
defendant  was  under  the  same  obligation  to 
maintain  the  crossing  for  the  u.se  of  the  IikmIIs 
farm  as  it  was  for  the  use  of  the  Baker  farm, 
yet  the  a^dence  fails  to  show  that  the  defend- 
ant was  guilty  of  negligence  in  the  mainte- 
nance of  the  crossing  which  was  the  pro.\iuiate 
cause  of  the  accident. 

FOOTE,  J.,  concurs  In  result  only,  upon  the 
ground  that  ne  occupants  of  the  Ingalls  ftirm 
had  the  use  of  the  crossing  either  as  licensees 
or  as  a  way  of  necessity,  and  that  in  cither 
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C  &  S  R'pJ?''P*l''^t°''»^-  BROOKLYN,  Q. 
rn..^  A  ^'n^-  f^.  Apr- Hunts.  (SuDreme 
Court.  Appellate  Division.  St  .  oud  DeDartmpnf 


MB  NEW  XOBK  SDPPLBIUJIX 


JAQUISH,  Rpspoodcnt.  v  KFT  T  Pv  „i 

A^fi-  I^epartment.    January  in   vii  '  , 

k2  i'L^TS'**  I'vJ«n"ish  apah  St  George  W 
»ee,  also,  138  N.  Y.  fcjupp.  iiri.  """eo- 

JENKINS    V    GRTIEN   «f   .1  /o 


ent.  (Supreme  Court.  A  ,V"h^  l^?;*:- ^'f^^^^ 
Department    January  hi    it  1-1      a  ■ 

ltd"  £-„,*i!rV'.'  *      «gl,iusl"th  A^irf-o^^' 

YOTk  r,?v  Co„bo.v.  of  New 

Orter  nSrtied    iSt ,  "SSSJ^I"'- 


JONES,  Appellant,   v.   DOW  R*«nA»j^.4. 

Supron,o  Court,  Appellate  Dl^lsSSfTe^^nd 
1 p  irtriK  nr.    January  24   1fti*t  ^     a  .  ^ 

I^r.n„  Rid„el,  J„p„'^„,l»lf;  ,    f  t^^ 


M„.ion''';r'd  sn.  r  ap^i3'°isfi«,''°  r;,' 

«"sts.   uuiess  Hi.ru^iia^,,       granted,  wth 
stated  ii".^;.""';ji;3S^  SSS.""' 

;i.»fcA?;^,r?i|"^«?i,ANnRr^ 

of'rX^nT^^';r.^f,^,C'^Jj;°^  ?S!!! 
party  and  j".lnn.,u  v"  ,e°d"'^''i,.'»j;«»« 
nutted  to  Ihr  Sim.  i  .l  ' '  .tl  ""ttT  r»- 

roport  of  t  c  referee    1  L^U."  ""^  "P*  "» 

.hJl«Fh?°?ye^f^v.,^s^w°i5.'!:'  '"-^ 

?!:,i.'n«!;i''^!,rcou'rt''f„i«"^^^^ 

lOU  „f  the  Code  o{'('?viPT"'"^"*  »'  ■«>'■■" 
liavebeen  oittohMr^i  .   H  "  <^"""1 

J..  di„enSr«d  nLVLt  ':m?L^^- 
judsment.  with  coaS  an.i^l.»rr?""'i.  °' 
•truing  iho  ".der  „f';ie^»'J''U'''2Sr 
without  coata.  and  ih.  «?* 

WRF ri^ vra  ^'HW  YORK 


Court,  Ap^ilite  Div^s^on  fI?nS"V. 
Noveinber  27  Ifti't^    A  P'  'V'"^^''  J >ppartnieut. 

Central  &  Hudwn  RiNerig/jr^td  ^V"^ 

><j   op  niun      Motinn   f«I  i**^'*^**""  Company. 

KENT.  Respondent,  v    KIFRVav     4  i 
(Supreme   Court.'  S^jJ.  '^fai^ 
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First  Department.  January  3,  1913.)  Action 
hj  William  J.  Kent  against  Benjamin  F.  Kier- 
nan.  J.  H.  McCrahon,  of  New  York  City,  for 
appellant.  M.  T.  Manton.  of  New  YorI<  City, 
for  respondent.  Nu  opinion.  Order  atiinued, 
with  ^10  ooata  tad  disbumnoita.  Order  filed. 


KF.RSHAW,  Respondent,  v.  STEI:p:R.  Ap- 

Eellaut.  (Supreme  Court,  Appellate  Division, 
"irst  Department  January  31,  1913.)  Ac- 
tion by  George  Kershaw,  by  guardian  ad  litem, 
aizainst  (Mmrlea  D.  Steuer.  A.  J.  Westermayr, 
of  >iew  Yurie  City,  for  appellant.  M.  L.  Hei- 
denheimer,  of  New  York  City,  for  respondent. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs.  Order  filed.  See,  also^  188  App.  Div. 
211,  128  N.  X.  Supik  77. 


Tn  re  KEYSTONE  STATE  CONST.  CO. 
(.•^iiprcrae  Court,  Appellate  Division,  Third  De- 
p.utiiient.  January  16j  1913.)  In  the  matter 
of  the  petition  of  the  Keystone  State  Construc- 
tion Company  for  a  writ  of  certiorari  against 
John  Williams,  as  Comi'iissioner  of  Laljor  of 
the  State  of  New  York,  in  which  John  Wil- 
liams, as  Commissioner  of  Lalmr.  appeals.  No 
opinion.  Motion  cnintcd,  t'x<t|)t  tlie  word 
"unanimously"  should  be  omitted  frum  the  deci- 
sion. See.  aiao,  152  App.  I>iT.  575,  137  N.  Y. 
Supp.  406. 


KIDDER  V.  PORT  HENRY  IRON  ORE 
CO.  OF  LAKE  CHAMPLAIN  et  nl.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment. December  30,  1012.)  Action  by  George 
8.  Kidder  against  the  Port  Henry  Iron  Ore 
Company  of  Lake  Champlain  and  another.  No 
opinion.  Motion  granted,  and  proposed  ques- 
tiona  certified.  See^  alto,  188  M.  X.  Suppk  1124. 


KIRKLAN^,  Appellant,  v.  HUGHES  et  al.. 
Bespondenta.  (SupreoM  Coart,  Appellate  Di- 
vltion,  FoQrth  Departmoit.  January  8,  1913.) 
Action  by  James  Kirkland  agalost  Jamea 

Hughes  and  others. 
PER  CURIABl   Oidtr  afllrmed,  with  eosts. 

MrLENN.\N.  P.  J.,  dissents,  and  vnfr"?  for 
modilitation  of  the  order,  by  disaiiowiug  the 
item  for  extra  labor  ninl  t  xpenseln  moring  the 
logs  in  the  winter  of  19U7-Oa 


KIRSCHBAUM  et  aL,  Rospondenta,  t. 
B8CHMANN,  Appellant.  (Sui>reme  Cotirt, 
Appellate  Division,  Second  Department.  .Janu- 
ary 24.  l!ti:5.)  Action  by  Simon  Kirschbnum 
and  ntle  rs.  ,»v  executon*.  etc..  against  Fte<lerick 
W.  K.  I\s(  hinann.  No  opinion.  Judgment  and 
order  uihnued.  with  costiJ.  See,  alac^  142  App. 
Dir.  806^  126     Y.  Supp.  1134. 


1911.)  Action  bgr  one  BSeln  againat  one  Ham- 
burger. 

STAPLETON,  J.  Motion  for  an  order  re- 
qniring  third  party  to  pay  tO  tha  aherifl  money 
of  judgment  debtor  denied. 


KNAPP,  Appellant,  v.  BARRETT,  Respond- 
ent. (Snpreme  Court,  Appellate  Division,  First 
Department.  January  31,  1913.)  Action  by 
Alois  Knapp  against  William  M.  Barrett,  as 
president.  T.  (i.  Prioleau,  of  New  York  City, 
for  appellant.  E.  C.  Sherwood,  of  New  Y'ork 
<"ity.  fur  respondent.  No  opinion.  Order  af- 
firmed, with  costs  to  reapondent  to  abide  event. 
Order  filed. 


KNAUSS,  Rc^imndent.  v.  WEBBER 
CONST.  CO.,  ApiH-Uant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  January 
28,  1913.)  Action  by  Frederick  Knauss  againat 
the  Webber  Construction  Company.  No  opin- 
ion. Motion  denied,  on  condition  thnt  appel- 
lant perfect  its  api>eal,  place  the  eausc  on  the 
next  i  nlendar,  and  be  ready  for  ar;;ument  when 
reached;  otherwise,  motion  granted,  with  1^10 
coata. 


In  re  KNEEN.  (Supreme  Court.  Appellate 
Division,  Second  Department.  January  IT. 
3913.)  In  the  matter  of  thr-  apiilication  of  Wil- 
liam .\l£red  Kneen  for  admisiiion  to  the  bar. 
No  opinion.  Appliottton  granted,  and  order 
signed. 


KORNBERG  v.  LA  SKI  et  al.  (Supreme 
Co\irt.  Appellate  Division,  First  Department. 
January  .'51,  1913.)  Action  by  SiKUiund  Korn- 
ber?  against  Bogumil  Laski  and  others.  S. 
Meyeia,  of  New  York  City,  for  plaintiff.  E.  P. 
Mowton,  of  New  York  City,  for  defendanta. 

PER  CURI.VM.  Exceptions  overruled,  mo- 
tion for  new  trial  denied,  and  judgment  direct- 
ed dismissing  complaint,  with  costs.  Settle  or- 
der on  notice.  See,  alao,  151  App.  Div.  835, 
135  N.  T.  Supp.  1122. 

r>AT'nHLIN,  J.,  dissents,  voting  to  anatain 
the  exceptions  and  grant  a  new  trial. 


KLEIN  v.  HAMBURGER.  (Supxeme  Court, 
Special  Term,  Kings  Connt^.    November  28, 


KRUEGER,  Appellant,  v.  BROADWAY 
JSRBWINO  ft  MALTING  CO.  et  al..  Resnond- 
ents.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  January  22,  1913.)  Ac- 
tion by  Felix  Krneger  against  the  Broadway 
Brewing  &  Malting  Company  and  others. 

PER  CURIAM.  Judgment  afllnned,  with 
costs. 

McLENNAN,  P.  J.,  dissents. 


KRUEGER.  Appellant,  v.  EAST  BUFFALO 
BREWING  CO.  et  al..  Respondent,  (Supreme 
Court,  Appellate  Diviaion,  Fourth  Department 
January  22,  1918.)   Action  liy  Felix  Kmeger 
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agrainst  the  East  Buffalo  Brewing  Companj  and 

others. 

I'EK  OUEIAM.    Judgmeat  aiBniMd.  with 

costs. 

McLENNAM,  P.  <l«enta. 


J^fiti^^  •i,!^*  ADpellanta.  JACKSON- 
STBINWAT    CO..    Respondent.  (Supreme 

Court,  Appollato  Division,  Socond  Dppnrttnout. 
January  17,  101.3.)  Action  by  Dennis  A.  Lam- 
bort  and  another  against  the  Jackson-Steinway 
Company.  No  opinion.  Motion  denied,  with- 
out prejudice  to  renewal  thereof^  it  doe  dill- 
genoa  be  not  shown  henceforth. 


LASKA,  Respondent,  v.  HARRIS,  Appellant. 
^Supreme  Court.  Appellate  Division.  First  De- 
partment. January  3.  VM'.i.)  Action  bv  Ed- 
ward Laska  against  Charles  K.  Harris.  A.  H. 
Rosenfeld,  of  New  York  City,  for  appellant. 
A.  A.  Mayper,  of  New  York  ^ty,  for  respond* 
ent.  Mo  opinion.  Judgment  tad  older  affirmed, 
with  coats.    Order  filed- 


LAWT..ER.  Respondent,  v.  PITKIN  HOLBS- 
WOUTU  W01ISTKI>  CO.,  Appellant.  (Su- 
preme Court,  Ap]>.  Hate  Division,  First  Depart- 
ment. Janoary  31,  1913.)  Action  by  Mary  E. 
i.Awler  against  the  Pitlrfn  Holesworth  Worsted 
Company.  E.  C.  Sherwood,  of  New  York  Citv, 
for  appellant.  J.  A.  Dutton,  of  New  York  City, 
for  res  pond  (.'lit.  No  o;iinion.  .Tufiu'ment  «nd 
order  aflirmed,  witli  costs.  Order  filed. 

In  re  LAWRENCE.  (Supreme  Court.  Appel- 
late Division,  Second  l)epartnient.  .Tanunrv 
24,  1013.)  In  the  nuitter  of  the  judicial  settle- 
ment of  tne  account  of  (lilbert  F.  Lawrence,  as 
executor,  etc.,  of  ThouuLs  I.,awrence,  deceased. 
No  oninion.  Decree  of  the  Surrogates  Obnrt  of 
Rocluand  County  attiin.  d,  with  costs. 

MBOARB.  Respondent,  v.  BUFFAIX)  &  FT. 
ERIE  FERRY  &  RY.  CO..  Appellant.  (Su- 
preme Court,  Appellate  Division.  Fourth  Do- 
partment.  January  8.  1913.)  Action  bv  Limiol 
Le?are  against  the  Buifalo  &  Ft  £rie  Ferry  & 
Railway  Company. 

PER  OT  RIAM.  Judgment  and  order  af- 
firmed, with  costs. 

LAMBERT,  J.,  not  sitting. 

LBGpETT,  Respondent,  v.  VTTACRAPH 
OO.  OP  AMERICA,  Appellant.  fSuprenie 
(  ourt.  Appellate  Division.  Second  Department 
.lauu.iry  L'4.  1913.)  Action  by  Julius  A.  Leggett 
asrainst  the  Vitagraph  Company  of  America. 
No  opinion.  Judgment  and  order  nMniwi«vw^iy 
affiruMd,  with  costs. 

^LEITER,  Respond,  lit.  v.  WAGER,  Appellant 
(Suprcuie  Court,  Appellate  Division,  First  De- 
partment. January  31,  1013.)  Action  bv  L^auc 
H.  Leiter  against  Daniel  P.  Wager,   it.  Wig- 


fJPv.®'  Middletown.  for  appellant.  O.  A. 
\\  ashington  of  New  YnrV  City,  for  respondent. 
No  opinion.    Order  afTirmed,  witti  $10  costs 

and  disbursements.  Order  filed. 

LESKE  V.  WOLF.    (Supreme  Court,  Appel- 
S^nd  Department.  Janoary 
24,  1913.)   Action  by  Emil  Leeke  agafnst  Law- 

rence  B.  Wolf  and  others.  No  opinion.  M-v 
tion  to  resettle  order  denied.  See,  also.  IZS  N. 
Y.  Snpp.  808. 

In  re  LESTER.  (Supreme  Court.  Appellaf* 
Division,  Third  Department  December  90. 
1912.)  In  the  matter  of  the  judicial  settlement 
of  the  acconnt  of  Willard  Lester,  as  executor 
of  and  trustee  under  the  last  will  and  tcstameat 
of  A.  Gerald  Hull,  decea.sed. 

W.U  <"rKlAM.  .Since  the  commencement  of 
this  proceeding  the  appellant  has  become  enti- 
tled, to  the  corpus  of  tne  estate.  The  matter  i« 
remitted  to  the  Surrogate*:*  Court  to  st.Ho  th.- 
final  accounts  of  the  executors  and  tru<t«H.«. 
which  he  is  directed  to  do  with  all  po<«ibl- 
speed.  The  determination  of  tlii'?  apjx^al  is  held 
pendinK  such  determination,  and  until  the  same 
shall  be  certified  to  this  court  faj  said  Suno- 
gate*s  Conrt 

In  re  LETCHWORTH'S  ESTATE.  rs,i- 
preme  Court.  Appellate  I>ivi.<;ion.  Fourth  1).- 
partnient.  .Tanuary  22.  1913.)  In  the  matt.-r 
of  the  transfer  tax  upon  the  estate  of  William 
Prj'or  r>etchworth.  deceased.  No  O|^ion.  Or- 
der affirmed,  without  costs  of  this  appeal  to 
either  party. 

LEVY,  Appellant  v.  GO>rPRECHT,  Re- 
spondent (Supreme  Court.  Apijellate  DivLoioo. 
First  I>epartment.  January  31.  1913.)  Action 
by  Aleck  W.  I.,evy  against  Benjamin  Oom- 
precht  A.  B.  Hyman,  of  New  York  City^  for 
appellant  S.  A.  Lowenstein.  of  New  York 
City,  for  respondent  No  opinion.  Order  af- 
firmed, with  ."^lO  costs  and  disbursements.  Or- 
der iiied.    iioe,  also,  139  N.  Y.  Supp.  1130. 

LE^'Y  V.  GOMPRECIIT.    (Supreme  Court 
Appellate  Division.  First  Department  Jan- 
.'ii,  19ia.)    Action  by  Aleck  W.  Levy 

aiainst  Benjamin  Gomprecbt  No  opinion, 
^otion  denied.   Order  filed.  See,  also,  139  N. 

Y.  supp.  iiao. 

LTCARI  V.  SILVER  et  al.  (Supreme  Court 
Appellate  Division,  First  Department  Janu« 
ary  17,  1913.)  Appeal  from  Special  Ttem.  New 
York  County.  Action  by  Salvatore  Ucari.  an 
^fant,  against  Thomas  Silver  and  another. 
From  an  order  granting  defendant's  motion  for 
a  bill  of  particulars,  plaintiff  appeals.  Modified 
and  uHirnied.  llosario  Maggio,  of  New  York 
City,  for  appellant  Benjamin  F.  Feiner  of 
New  York  City,  for  respondents. 

PE^  0UBIA1|.  The  order  appealed  from 
should  be  modified,  h]r  leqotriiif  the  filalintlf  to 
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eive  the  particulars  specified  in  fli<'  fir-<t  and 
tifth  subdivisions  of  the  deuiami,  aud  not  re- 
quiring tlie  plaintiff  tn  fium-ii  ihos*-  siiLvihed 
in  the  second,  third,  and  futirtti  subdivisions; 
and,  as  thus  mcditiod,  tlie  urdor  is  affifDUid, 
without  costs.   Settle  order  on  notice. 


IiIOABT,  Appellant,  SILITER  et  al..  Re- 
spondents. (Supremt?  Court,  Appellate  Division, 
First  Departiueut.  January  17,  l!)!.*!.)  Actiou 
by  (jirolamo  Licari  against  Thoinas  Silver  and 
another.  R.  Maggio,  of  New  Yorli  City,  for  ap- 
pellant. B.  F,  l  ojtu^r,  of  New  York  City,  for 
respondents.  No  oiiinion.  Order  atfirmod,  with 
^10  costs  and  disbursemenb.  Order  filed.  ISee, 
alsob  1S8  N.  X.  Bnpp.  IISO. 


LOIIMAN,  Respondent,  v.  PADDOCK,  Ap- 
pellant. (Supreme  Court»  Appellate  Division, 
iiecond  Department.  January  17,  1913.)  Ac- 
tion by  Harry  G.  Lobman  against  Judson  U. 

raddui'k.  No  opinion.  Judgment  and  Order 
uuauimuusly  aliirmed,  with  costs. 

LONDON,  Respondent,  v.  CITY,  OF  NFW 
YORK,  Araellant.  (Supreme  Court,  Appellate 
l>ivi8lon.  Second  Department.  January  24, 
K>13.)   Action  by  Hannah  London  aialnst  the 

City  of  New  York, 

I'EU  OtlBlAM.  Judgment  and  order  revers- 
ed, aud  new  trial  aranted.  costs  to  abide  the 
event,  on  the  ground  that  there  is  not  sulleleAt 
proof  of  any  BcgUcenca  mi  the  part  of  the  de- 

lundaut. 

WOODWARD  And  RICH,  JJ.,  vote  for  af- 
firmance. 


LOOMIS  et  al.,  Appellants,  v.  NEW  YORK 
CENT,  &  H.  K.  l:.  CO.,  Respondent.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 

Iiartment.    January  15,  11)13.)    Action  by  Les- 
ie  Q.  Loomis  and  another  against  the  New 
York  Central  &  Hudson  River  Railroad  Compa- 
liv.    No  opinion.     Motion  for  rL-arKument  (of 
N.  X.  Supp.  112U>  denied,  with  $10  costs. 

In  re  LORD.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  January  24,  1913.) 
In  the  matter  of  John  B.  lyord,  an  attorney. 

PER  CURIAM.  Motion  for  reargument  de- 
nied. The  court  deci(jtid  that  the  evidence  sub- 
mitted, toother  with  the  presumption  of  pro- 
fessional integrity  arising  from  many  years' 
practice  at  the  bar,  and  with  which  the  eourt 
could  not  be  unacquainted,  propondeniriiisly 
showed  that  the  respondent  was  not  guilty  of 
the  charge.    See,  also,  138  19.  T.  Suppi.  1128. 

BUBBt  J.,  not  voting; 


against  the  Bradley  Contracting  Company. 
Judgment  for  plaintiffs,  aud  defendant  appeals. 
Reversed.  James  A.  Lynch,  of  New  Y'ork  City 
(Jacob  Bernstein,  of  Alt.  Veroon,  N.  Y.,  erf 
counsel),  for  appellant.  William  Banser,  ot 
New  York  City,  for  respondents. 

PER  Cl'KIAM.  The  original  contract  by 
which  tlio  K';i:;is  wi  i*'  sold  to  the  plaintiffs 
was  concededly  rescinded.  There  is  some  evi- 
dence that  thereafter  some  of  the  beams  were 
sold  to  them  on  different  terms.  The  testimony, 
however,  ou  this  point  is  very  indefinife,  and 
is  insufficient  to  sustain  a  jtidijuicnt  jirciliratod 
on  title  in  the  plaintiff  of  the  pariiLular  beams 
which  are  involved  in  this  litigation.  Judg- 
ment is  therefore  reversed,  and  a  new  trial 
ordered,  with  ooata  to  appellant  to  ablda  the 
event 


LUBASH,  Respondent,  v.  CHARLES  A. 
SIGMOND  REALTY  CO.,  Appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment.    January  17,  1913.)     Action  by 

Aaron  Lubash  against  Charles  A.  Sigmond  Real- 
ty Company.  No  opinii>n.  Appeal  dismissed 
by  default,  with  $10  costs.  Sec,  also,  138  N.  X. 
Supp.  1127;  139  N.  Y.  Supp.  1131. 

LTIBASH,   Respondent,  v.  CHARLES  A. 

SIGMOND  REALTY  CO..  Appellant.  (Su- 
preme Court.  Appellate  Division,  Socoud  De- 
partment. January  24,  15)13.)  Action  by 
Aaron  Lubash  against  the  Charl*'.<;  A.  Sigmond 
Realty  Company.  No  opinion.  Motion  grant- 
^Without  costs.   See,  also,  138      Y.  Supp. 


LFBARH,  R.'^pond.nt,  v.  CHARLES  A. 
SIGMOND  REALTY  CO.,  Appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. January  28,  1913. >  Action  by 
Aaron  Lubash  against  the  Charles  A.  Sigmond 
Realty  Company. 

PER  CURIAM.  Ord.T  modified,  by  fixini?  tho 
costs  payable  as  a  condition  for  the  s.  rvif  o 
of  the  amended  pleadings  at  the  sum  of  $o(>, 
and,  as  so  modified,  affirmed  without  costs.  See, 
also.  ir]f>  N.  Y.  Supp.  n:n. 

JENKS,  P.  J.,  not  voting. 


IXnVY  et  aJ.  v.  BR.VDLEY  CONTRACTING 
CO.  (Supreme  Court,  Appellate  Term,  First 
Departniciif .  Fcluti.nry  7,  lOl.T.)  Appeal  from 
Munic  ipal  Courl,  lioruugh  of  Manhattan,  First 
Distiict   Action  by  David  Lowy  aud  another 


LUBASH.  Respondent,  v.  SIGMOND.  Ap- 
pellant. (Supreme  Court,  Appellate'  I'ivi.sion, 
Second  Department,  January  17,  1813.)  Ac- 
tion by  Aaron  Lubash  against  Charles  A.  Sig 
mond.  No  opinion.  Appeal  dismissed  by  de- 
fault, with  $10  costs.  .See,  also.  188  N.  T. 
Supp.  1127;  189  N.  Y.  Supp.  1131,  1132. 


LUBASH,  Respondent,  v.  SIGMOND,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  January  24,  1913.)  Action 
by  Aaron  Lubash  airain.st  Charle.s  A.  Sigmond. 
No  opinion.  Motion  granted,  without  costa. 
See,  also,  139  N.  Y.  Sapp.  1131,  1132. 


Diyiiized  by  Google 


1132 


189  NBW  TORS  8UPPLB1IBNT 


LUBASH,  Respondent,  y.  RIGMOXD,  Ap- 

gellant.  (Supreme  Court,  App«*Ilate  DIvIbIod, 
econd  Department.  Janiinry  "JS,  lOl.'i.)  Ac- 
tion by  Aaron  Lubash  BKaiust  Charles  A.  ISig- 
mund. 

PER  CURIAM.  Order  modified,  by  fixing 
the  costs  payable  as  a  condition  for  the  serv- 
ice of  the  anu  ndrd  pleadings  at  the  sum  of  $30, 
and,  as  so  inod<fi<>d.  affirmed,  without  costs. 
Sec.  alsf..  13y  N.  Y.  Supp.  1131. 

JENKS,  P.  J.,  not  voting. 


LUTKINS,  Respondent,  ▼.  LUTKINS,  Ap- 

gellant.  (Supreme  Court,  Appellato  Division, 
econd  Department.  January  17,  1913.)  Ac- 
tion by  Marv  Lutkins  against  Theodor*'  L.  Lut- 
kins,  J^.  Iso  opinion.  Judgment  modified,  by 
reducing  the  payment  of  alimonv  to  tbe  sum  of 
.?15  per  week,  and  bv  reducing  the  penal  amount 
of  the  bond  to  $5,(M)0,  and,  as  so  modified,  af- 
firnud.  without  costs.  Si'o,  alto^  102  Appw  Div. 
931,  137  N.  Y.  Supp.  Ii:i7. 

LYXCri,  ^ippdlant,  v.  NEW  YORK,  C.  & 
8T.  L.  H.  CO.,  Reanondent.  (Supreme  Court, 
Appellate  DMslon,  Fonrth  Department.  Jan- 
uary 8,  1013.)  Action  by  .Tames  Lynch  airaiiist 
the  New  York,  Chicago  &  St.  Louis  Ituilroud 
Company.  No  c^'inion.  Appeal  diamiaacd,  with- 
out costa,  upon  stipulation  filed. 

McCREARY,  Appellant,  v.  TERRY  & 
TENCH  CO.,  Inc.,  Respondent.  (Supreme 
Court,  Appellate  Division,  First  Departmpnt. 
January  31.  1913.)  Action  by  Alfred  A.  Mc- 
Creary  against  the  Terry  &  Tench  Coinpauy, 
Incorporated.  H.  G.  Aron,  of  New  York  City, 
for  appellant.  C.  C.  Marsh,  of  New  York  City, 
for  respondent-  No  opinion.  Judgment  affirm- 
ed, with  costa.   Order  filed. 


McDonald.  Aiipt  lhuit.  v.  McDONALD.  Re- 
spondent. (Supri'iiH-  ('<iiirt,  Appellate  Divi- 
sion. First  Dei'artnu-nt.  .Tanuary  17.  1913.) 
Action  bv  John  J.  McDonald  auainst  Thomas  C. 
McDonald.  A.  H utter,  of  New  York  City,  for 
appellant.  G.  G.  Battle,  of  New  York  City, 
for  respondent.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.   Order  filed. 


MeELFATRIGK  r.  MeEI/FATRfCK  et  a!. 

(Supreme  Court,  Appellate  Division.  First  De- 
partriH'ut.  January  3,  1913.)  Appeal  from 
.1  nil..'int'Ut  on  IJf'iKirt  of  Ktf.ree.  Action  by 
William  H.  McElfatrick,  as  sole  surviving  part- 
ner, agalnat  Margarette  R  McElfatrick  and 
others.  From  a  judgment  for  Dlaintiff,  de- 
fendants  appeal.  Affirmed  on  atlpulatlon.  See, 
also.  134  App.  Div.  9*t5.  119  N.  Y.  Supn.  UJKl. 
Miircan  J.  O'Brien,  for  appellants.  J.  M.  Dit- 
tenhofcr,   for  respondent. 

PER  CURIAM.  On  the  stipulaUon  filed 
herewith,  the  Judgment  appealed  from  ia  rednc- 
ed  to  the  sum  of  $771.70;  and,  as  so  reduced, 
the  judfiment  U  affirmed,  without  costs  in  thiii 
court 


McGEE.  Respondent,  t.  FEI/TER,  Apoellaat 
(Supreme  Court  Api)ellate  Division,  neconi 

I)e|)artment  January  'J4.  191.3.)  Action  by 
Thomas  A.  Mcfiee  acain.>^t  (ieorpe  W.  Felt«»r. 
No  opinion.  .Tudgnn'nt  i~'t  Misc.  Kep.  34!>.  L'i5 
N.  Y.  Supp.  2(i7j  of  the  Countjr  Court  of  Kiacs 
county  aormed,  with  coat*. 


McKTEIlNAX.  Ai.p  llnnn  v.  WHITE  HOD 
ELEVATOR  CO..  K..^p<m.l.nt.  (Suprwne 
('"urt.  Appellate  I  )ivi-;i(-ii.  Kir>t  I).'r.:i :  tment. 
January  31.  1913.)  Action  by  Patrick  Mo 
Kiernan  against  the  White  Hod  Elevator  Com* 
pany.  F.  J.  Hogan.  of  New  York  City,  for 
appellant.  L.  S.  Colt,  of  New  York  City,  for 
rewpundent. 

TER  CURIAM.  Judgment  afTinned.  with 
costs,  on  the  authority  of  McDonoufih  v.  Pel- 
ham  Bod  Elevator  Co.,  Ill  App.  IHv.  565^  t« 
N.  Y.  Supp.  90. 

DOWLING.  J.,  dissents.  INCHLMIAXI,  P. 
J.,  dissents  on  the  ground  that  ibe  defenduit, 
in  installing  the  elevator  n  part  of  the  ma- 
chinery, fnmiahed  an  unsafe  and  improper  rape 
or  cable  with  which  to  operate  It,  and  tliat  for 
that  tu<<;li»,'cnoe  the  defendant  waa  liable.  Off* 
dcr  liliHi.  * 


.\reLR\N,  Respond!  nt.  r.  WURTZ  et  at, 
.XlMjellauta.  (Supreme  Court.  Appellate  Divi. 
sit^i.  Fourth  Department    Janoary  8,  l!n3.) 

.\rfli<>ii  by  ICatht-rinc  (i.  MoT^'an.  as  adniinis- 
iraiii-x,  «'tc.,  against  Geort'e  P.  Wurtz  and  an- 
other. No  opinion.  Motion  for  rearffiun.  i  t 
(of  13S  N.  Y.  Supp.  112b)  denied,  with  ;flO 
costs.  Motion  for  leave  to  appeal  to  Court  U 
Appeala  denied. 


MALDONADO  &  CO.,  Respondents,  t. 
Y(;iJ]SL\S,  Appellant,  et  al.  (Supreme  Court, 
.\pi>ellate  Division,  First  Department.  Jan- 
uary 3,  1913j)  Action  by  Maldonado  St  Ca 
acainat  Luia  F.  Yglesiaa,  impleaded  with  othen. 
M.  G.  Holatein.  of  New  Yorlr  City,  for  apii**!- 
lant.  A.  K,  Strieker,  of  New  York  City,  for 
respondents.  No  oi)inion.  Order  affirmed, 
with  $10  costs  and  disbiirseui^nts.  Older  filed. 
See,  alao,  139  N.  Y.  ^iipp.  102. 


MAXN1NO,  RMpondent.  SEDLTO.  Appel- 
lant (Supreme  Court,  Appellate  Division.  First 
Departnu-nt.  February  i.  1913.)  Action  by 
.Ii  (III  .r.  .Manning  aKaiust  Erail  Seelig.  L.  l^  u- 
eustein,  of  New  York  Cit^',  for  appellant.  \V. 
E.  Benjamin,  of  New  York  City,  for  resp<>n<J- 
ent.  No  opinion.  Judgment  and  orders  affiroH 
ed,  with  coats.  Order  filed.  See,  alao^  188  X. 
Y.  Supp.  112&  ^ 

MANOR  REALTY  CO..  Appellant  v.  E<1- 
BEllT,  Respondent.  (.Supreme  Court  .\ppel* 
late  Division,  Second  Di  partment  Januaijr 
24,  1913.)  Action  by  the  .Manor  Realty  Com- 
pany against  Oeorge  W.  Egbert.  No  opinion. 
Alotion  for  reargunient  (of  138  N.  Y.  Supp. 
502)  denied,  with  f  10  costa. 
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,  MANWARING,  Appellant,  v.  NEW  YORK 
FT  ATE  RYS.  et  al..  Respondents.  (Supn-me 
Court,  Appellate  Division,  l-'ourth  l)ei)artJUt'nt. 
Jnnuary  8,  1913.)  Action  by  Milton  G.  Man- 
waring,  an  infanti  etc.*  against  the  New  Yoric 
State  Railways  and  another.  No  opinion.  Or- 
der affirmed,  with  costs.  Held,  that  the  plain- 
tifT  failed  to  establish  artionable  negligence 
against  the  defendants,  or  either  of  them. 

MARHOFFER.  Respondent,  r.  SWEDISH 
AUGUSTANA  HOME  FOR  THB  AGED,  Ap- 
pellant,  et  al.  (Sapreme  Goart,  Appellate  Di- 
vision, Second  Department.  January  17,  1013.) 
A<  tiou  by  Frank  Joseob  Marhoffer  against  the 
Swedish  Aiigustana  Home  for  tlic  A;;«'d,  im- 
plt  aded  with  others.  So  opinion.  Motion  to 
ifst-ttlc  order  denied.  See^  alao^  138  N.  Y. 
iSupp.  1129. 

MARTINOWITZ  et  al.,  Appellants.  ▼. 
SJ'HAFFLER.  Respondent,  et  al.  (Supreme 
<'<)urt.  .\ppellnte  Division.  First  Drprirtmptit. 
Janunry  31,  Action  by  Henmin  Mnr- 

tinowitz  and  others  against  l/ouis  SchntTler, 
impleaded  with  others.  L.  Freiman.  of  New 
Y'ork  City,  for  appellants.  I.  S.  Dorf,  of  Now 
York  City,  for  respondent.  No  opinion.  Judg- 
ment afflrmed,  with  coeta.  Order  filed. 


•M  A  S  K  L.  Respondent,  v.  BROOKLYN 
HEIGHTS  R.  CO.,  Anpellant  (Supreme  Court, 
Appellate  Division,  Second  Department  Janu* 
ary  17,  1013.)  Action  by  Joseph  Masel  against 
thr  Brooklyn  Hci:;hts  Railroad  ' 'ntnimny.  Xo 
opinion.  Motion  to  resettle  order  granted,  with- 
ont  coats.   See,  also,  188  N.  Y.  Snpp.  1129. 

MASON-HENRY  PRESS,  Appellant,  t. 
.aSTNA  LIFE  INS.  CO..  Respondent.  (Su- 
preme GoorL  Appellate  Division,  Fourth  Du- 

Sartment.  January  8,  1013.)  Action  by  the 
fa.son-IIenry  Prcfis  against  the  J']tn;i  Life  In- 
■•"irancc  Comijany.  No  oitinion.  Judgment  af- 
tiniicd,  with  costs.  Sii-.  also.  146  App.  0iv. 
ibl.  130  N.  Y.  Supp.  {Mil. 


MAYER  et  aL,  Appellants,  v.  MONZO,  Re- 
spondent. (Supreme  Court,  Appellate  Divi- 
•ion.  First  Department.    January  31,  1913.) 

Action  by  Miif  us  Miiyor  ;iih1  others  against 
.VuRelo  K.  Mouzo.  E.  D.  lirown,  of  New  York 
City,  for  appellants.  J.  S.  Sumner,  of  New 
^'ork  City,  for  respondent. 
^  PER  GTJRTAlf.  Order  entered  on  December 
Tt,  1012.  affirmed,  order  ontored  on  D^ToinlxT 
-<!.  r.»I2.  reversed,  with  $10  cost.s  and  disburse- 
ments to  appellants,  and  motion  for  rctaxation 
of  coeta  denied.  Order  tiled.  See.  alio.  151 
App.  DlT.  860,  187  N.  Y.  Snpp. 


MAYER  et  al..  Respondents,  T.  RAUDEN- 
BDSH.  Appellant.  (Supreme  Court,  Appellate 
Division,  hir^t  Department.  January  .31,  11)13.) 
Action  by  Adolph  B.  Mayer  and  others  against 
WallaoB  O.  BaodenlKisb.  T.  F.  Knper,  of  New 


York  City,  for  appellant.  W.  S.  Heilborn,  of 
New  York  City,  for  rtspoudents.  No  opinion. 
Judgment  and  order  artinned,  with  costs,  on 
the  authority  of  Te<»l  v.  Yost.  Ili8  N.  Y.  387, 
28  N.  E.  353,  13  I^  R.  A.  706.  Older  filed. 
See,  alM,  188  N.  Y.  Supp.  1120. 


MAYOR,  ETC.,  OF  CITY  OF  NEW  YORK. 
Respond.nts,  v.  P,UOAI)WAY  &  S.  AVE.  R. 
CO.,  Ai)|M  ll!int-  (.Supreme  Court,  Appellate  Di- 
vision, I'irst  Department.  January  21,  1013.) 
Action  by  the  Mayor,  Aldermen,  etc.,  of  the 
City  of  New  York  against  the  Broadway  & 
Seventh  Avenue  Railroad  Company.  A.  H. 
Masten,  of  New  York  City,  for  appellant.  H. 
('rone,  of  New  York  City,  for  respondents.  No 
opinion.  Judgment  alhrmed,  with  costs,  on  130 
Ai)p.  DlT.  884k  lift  N.  Y.  Snpp.  872.  Order 
tiled. 


MAYOR,  ETC..  OF  CITY  OF  NEW  YORK, 

Respondents,  v.  NINTH  AVE.  R.  CO.,  Appel- 
lant. (Supremo  Court,  Appellate  Division, 
First  Department.  January  24,  19i:i.>  Ac- 
tion by  the  Mayor,  Aldermen,  etc.,  of  the  City  of 
New  York  against  the  Ninth  Avenue  Railroad 
Company.  A.  H.  Masten,  of  New  York  City, 
for  appellant  H.  Crone,  of  New  York  City, 
for  respondents.  No  opinion.  Judgment  af- 
firmed, with  costs,  on  130  App.  Div.  839,  115 
N.  Y.  Supp.  878.  Order  filed. 


MELLEN,  Respondent,  v.  ATHENS  UOTEL 
CO.,  Apmdlant.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  January  P,.  101.1.) 
.Vction  by  Nathan  C.  Mellcn  against  the  .Vthens 
Hotel  Company.  A.  Thain,  of  New  York  City, 
for  appellant.  C.  Mellen.  of  New  York  City, 
for  resiiondent.  No  opinion.  Judgment  aHirm- 
ed,  with  coato.  ^  Order  filed.  See.  al8o»  138  N. 
Y.  Supp.  451;  189  N.  T.  Snpp.  1183. 

MELLEN  V.  ATHENS  HOTEL  CO.  (Su- 
preme Court,  Appellate  Division.  First  I).  |i;irt- 
ment.  January  17.  1I»1.'5.)  .\rtion  by  X.nlian 
C.  Mellen  against  the  .\th<ns  Iloi<>l  Company. 
.\o  oj.inion.  Motion  deui.d,  with  $10  coHta. 
Order  filed.  See,  also,  139  N.  Y.  Supp.  1133. 


METZGER.  Respondent,  v.  KNOX  et  a).. 
Appellants.  (Sui)r.me  roi:it,  .\]ipellnte  Divi- 
sion, Second  Department.  January  10.  1913.) 
-\ction  by  Charles  E.  Metzger  against  Kdward 
M.  Knox  and  others.  No  opinion.  Motion 
denied,  without  costs.  See,  auo,  188  N.  Y. 
Snpp.  1133,  1134. 

xMETZGER,  Respondent,  v.  KNOX  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion. Second  Department.  January  10,  1913.) 
A*  tion  by  Charles  E.  Metager  against  Edwara 
M.  Knox  and  others.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements,  with 
leave  to  defendants  to  answer  within  20  daj's  on 
payment  of  costs  of  said  action  and  of  this 
appenL  Appeal  to  the  Oonrt  of  Appeals  denied. 
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139  N.  T.  Supn.  1134.  See,  also.  137  K.  Y. 
Supp.  1129;  l5i  N.  Y.  Supp.  1133. 

METZGER.  Respondent,  v.  KNOX  et  al.,  Ap- 
pellants. (.Supreme  Court,  Appellate  Division, 
."Second  Dei»urtment.  January  17,  1013.)  Ac- 
tion by  Cbarlea  K  Metieer  against  Edward  M. 
Knox  and  others.  No  opinion.  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  (from 
139  N.  Y.  Supp.  1133)  denied. 

Tn  re  MEYER.  (Supreme  Court,  Appellate 
Division,  First  Department.  January  17,  1913.) 
In  the  matter  of  Leopold  A*  Meyer.  No  opin- 
ion. Motion  granted,  unless  appellant  complies 
with  terms  stated  In  order.    Order  filed.  See. 

188  a,  T.  hupp.  1134. 

In  re  MEYER.  (Supreme  Court,  AppUIate 
Division.  First  Department.  January  17. 
1913.)  In  the  matter  of  Leopold  A.  Meyer.  Ko 
opinion.  Motion  denied.  Order  filed.  See.  al- 
so. 188  N.  Y.  Supp.  1134. 

I^''^l'«'"'lent.  V.  SOLVAY  PRO- 
(  Kb.S  t.O..  Appellant.  (.Supreme  Court,  Appel- 
'nte  I>iyision,  Fourth  Department.  January 
15,  l'J13.)  Action  by  Fred  M.  Miller  against 
the  Solvay  PiooeaB  Company.  No  opinion.  Or- 
der amrmed,  with  f  10  costs  and  disbuisements. 


others   ajrainst  Iveonard   Paulson   and  other-. 
lmpl«a<lod  with  others.    C.  A.  Brodek,  of 
York  City,  for  appellants.    Moses  Cohen,  of 
New  York  City,  for  respondents. 

PER  CURIAM.  Order  affirnied,  witli  |10 
costs  and  disbun^ements.    Order  filed. 

INGBAUAM,  P.  J.,  dissents. 


MOORE,  Respondent,     CENTRAL  PABK 

N.  &  E.  R.  R.  CO.,  Appollnnt.  (Supretr- 
Court,  Appellate  Division,  First  I>epartnjfCL 
Fobnmry  7.  1!>13.)  Action  \>y  John  O.  Moor^ 
ajrainst  tin-  Central  Park,  North  &  Kast  RiTCf 
Railroad  Company.  Chase  Melh'n.  of  New 
York  City,  for  appellant.  A.  C.  Sherman,  ti 
New  York  City,  for  respondoit  No  opini<«. 
.TudLMnt  nt  and  order  affirmed,  with  coats.  Or- 
dcr  fihd. 

MORAN,  Respondent,  v.  DAKB  DRUG  CO., 
Appellant  (Supreme  Court,  Appellate  I>i«^ 
aion.  Fourth  Department  January  S,  ll«13w» 
Action  by  Frank  Moran  against  the  l>akf 
Drusf  Company.  Xo  opinion.  Judgment  (1 
N.  Y.  Supp.  995)  and  order  affirmed,  with  costs. 


MILLER  T.  WINPIELD  et  al.  (.Supreme 
Court,  Appellate  Division.  Stc-nd  Dei.artm.-nt 
January  2«.  11)13.)  Action  by  WUlinm  H.  Mil- 
ler a-ainst  Elizabeth  Wintield  and  Caroline 
lireiteubecker.  No  opinion.  Judgment  affirm- 
ed, with  costs. 

Hmr««  al.  Appellant,  v  ijecal 

HUMBS  CO.,  Respondent  (Supreme  Court 
Appellate  Divi.siou.  .Si.ond  Depariment.  Jan- 
uary 17,  IDIJ.)  lu  the  matter  of  the  appli- 
cation for  a  discharge  of  a  mechanic'a  lien  til- 
ed by  1^0  Mimmiobn  and  another  against  the 
Regal  Homes  Company. 

PER  CURIAM.    Morion  for  ntav  pr  inted  on 
condition  that  aiipdlants  i).'rf.-<i  ^tln'ir  ai>jjcal 
ii!ii<<-  iln'  causf  on  llir  i-alnnjar  :<ii  J;inuarv  "7' 

1U13,  aild  be  ready  lor  argument  when  reached : 
otherwise,  motion  denied,  with  |10  costs. 


MORTON,  Appellant  v.  INTER  BORO 
RAPID  TRANSIT  CO.,  Respondent.  (Su- 
preme Court,  Appellate  Division,  First  Ue- 

Eartment  January  3,  1913.1  Action  by  Mary 
».  H.  Morton  against  the  Inteiboio  Rapid 
Transit  Company.  C.  D.  Francis,  of  New- 
York  City,  for  appellant  B.  II.  Ames,  of  New 
York  City,  for  respondent  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order 
filed. 


MINRATH,  Appellant,  v.  ADLER,  Respond- 
ent (^two  cases).  (Supreme  Court.  Appellate 
Division,  First  Department  Janu  irv  17  l.n;;  1 
Action  by  Ferdinand  R.  Minratli  a«ain;it  Max 
Adler.  C.  L.  Crai:,-,  for  appellant  .M.  Bren- 
ner, for  respondent  No  opinion.  Order  af- 
tinned,  with  |10  ooats  and  Asbuxsementa.  Oz^ 
der  filed. 

MITCIIEM  et  al.,  Respondents,  v.  PAUIv- 
SON  et  al..  Appellants,  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department  Janu- 
ary 31, 1918.)  Action  by  John  E,  Mitchem  and 


MOWER  V.  ENOLI&  (Supreme  Court.  Ap- 
pellate  Division,  First  Department  Januarv 
17,  lOin.)  Action  by  Chas.  I).  Mower  against 
Chas.  M.  Englis.  No  opinion.  Application 
denied,  with  $10  costs.  Order  signed.  See.  al- 
so, 137  N.  Y.  Supp.  840.  ^ 


MCLLER  et  al.  ▼.  CITY  OF  PHILADEE- 
IIIIA  et  al.  (Supreme  Court  Appellate  Divi- 
non,  First  Department  Januanr  10.  191':. » 
Appeal  from  Trial  Term.  New  York  Countv 
Action  by  Charles  F.  Muller  and  others,  as 
survivin-;  fxeoutors.  etc.,  asain.xt  the  City  of 
Philadelphia  and  others.  From  the  judgment 
Louis  Silverman  and  others  appeal.  Affirmed. 
See.  also  137  N.  Y.  Supp.  li;n.  Mor;ran  J. 
OBnen.  for  appellant  Silverman.  L.  E.  Wai- 
rcn  of  New  York  City,  for  appellants  Brodi- 
and  Etij-ia.  J.  Power  Donellan,  of  New  York 
[yy-  for  appellant  En;,'el.  J.  Noble  Hayes. 
\V<.lrott  O.Laac^CharlM  H.Tuttle,  and  Joseph 
H.  Katner,  all  of  New  York  City,  for  respond 
ents. 

PER  CURIAM.    Judgment  affirmed,  with 

costs. 

LAUGHLIN,  J.  I  dissent  as  to  the  pur 
chase  of  jewelry  from  the  defendant  Silverman 
constituting  a  usurious  transaction. 

DOW  LI  NO,  J.  I  dissent  from  the  affirm- 
ance of  the  judgment  as  to  Brodie^  Eugel,  and 
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I^nrin.  on  the  pround  that  the  trnnsactions 
with  them  did  not  constitute  loans,  but  sales 
of  an  interest  in  the  estate.  I  also  dissent 
from  the  aflirinance  o£  so  much  of  the  jtidg- 
luont  as  adjudges  the  purchases  of  jewelry  from 
the  defendant  SUveriDan  to  liftTO  been  luarious 
ttunnactiona. 


MTTiTHA,  Respondent,  r.  CENTRAL 
I'AKK.  N.  &  E.  R.  R.  CO..  Appellant  (Su- 
preme Conrt  Appellate  Division,  First  Depart- 
ment. January  31.  lOl.'i.)  Action  by  Mary 
Murtha  against  the  Central  i'ark,  North  & 
East  Railroad  Company.  C.  H.  Tutil.,  of 
New  York  City,  for  appellant  F.  J.  liogan, 
of  New  York  Cit3r»  for  respondent 

PKR  CCRIAM.  .Tud^rinent  and  Older  affirm- 
ed, with  costs.    Order  liled. 

MclJlUOHLIN  and  CLARKE,  JJ.,  diaeent 


MYERS.  Appellant  CHANDLER.  Re- 
spondent. (Supreme  Court.  Appellate  Dinsion, 
First  l>enartmont.  January  IJl,  lltl.'l)  Ac- 
tion by  I?  lorence  M.  Myers  against  Walter  M. 
Chandler.  J.  A.  Gray,  of  New  York  Citj',  for 
appellant  F.  C.  Sconeld.  of  New  York  City, 
for  respondent  No  opinion.  Order  afHrmed. 
with  $10  costs  and  disbuxsements.  Order  filed. 


In  re  NEAL  et  al.  In  re  CIVIL  REME- 
DIES ASS'N.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  July  11.  Itfl2.)  In 
the  matter  of  Elbridge  H.  Neal  and  others. 

fn  the  matter  of  the  Civil  Remivlies  Associa- 
tion.   No  opinion.    See  memorandum. 


NEATj,  Appellant,  v.  BALL  et  al.,  Respond- 
•  nts.  (Supreme  Court,  Appellate  Division, 
First  Department  January  .'11.  1013.)  Ac- 
tion by  Sarah  C.  Neal  atrainst  Aucell  II.  Ball 
and  others.  S.  Fine,  of  New  York  City,  for 
appellant.  A.  I).  Kenyon.  of  Nt  w  York  City, 
for  respondents.  No  opinion.  Order  ai&rmed, 
witb  $10  costs  and  disbiMrsements.  Order  filed. 


York  City,  for  respondent  "No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
Older  filed. 


NEALON,  Respondent  v.  SOUTH  BUF- 
FALO  RY.  CO.,  Appellant^  et  al.  (Supreme 
Court.  Appellate  Division.  I'ourth  Dei»artment. 
January  15,  1013.)  Action  by  John  J.  Nealon 
acainst  the  South  Buifalo  Budlway  Company, 
impleaded  with  others. 

I'EU  criUAM.  Order  reversed,  with  $10 
•  I  -  ts  and  disbursements,  and  motion  denied, 
^uthoiit  costs.    Held  that,  upon  the  facts  dis- 

losed  by  the  record,  the  plaintiif  waa  not  tti- 
titled  to  a  bill  of  particulars. 

ROB  SON,  J.,  dissents. 


NEWCOMB,  Appellant  ▼.  LA  ROB,  Re- 
spondent (Supreme  Court  Appellate  Division, 
First  Department.  February  7,  1918.)  Action 

by  Warren  P.  Newcomb.  as  executor,  acniiipt 
Jeanne  La  Roe.  B.  Tatterson,  of  New  i'ork 
Gitj,  for  appellant   M.  L.  Robinson,  at  New 


NEW  ENGIJIND  THEATERS  CO.,  Re- 
spondent V.  WORKINGMEN'S  CO-OP.  PUB. 
CO..  Appellant  (Supreme  Court,  Appellate 
I^ivision,  First  Department.  January  X.  11»1.*{.) 
Action  by  the  New  England  Theaters  Company 
against  the  Workingmen's  (2o-operative  Publish- 
ing  Company.  S.  J.  Block,  of  New  York  City, 
for  appellant  W.  T.  Kohn,  of  New  York  City, 
for  respondent.  No  oiiiiiion.  Order  ntFunied, 
with  eosts  and  disbursements,  with  leave 

to   defendant  to  withdraw  demurrer  and  to 
answer,  on  payment  of  costs  in  this  COnrt 
in  the  oonrt  below.    Order  filed. 


NEW  YORK  TIMi:S  CO.  v.  LICIITEX- 
STKIN.  (Supreme  Court,  Appellate  Division, 
First  Department.  January  31.  11)13.^  Action 
by  the  New  York  Times  Company  against  Jo* 
lins  Lichtcnstein.  Mo  opinion.  Application  de- 
nied, with  ;^10  costs.   Order  signed. 


NICHOLS,  Respondent  r.  HENDERSON, 
Appellant.  (Supreme  Court  Appellate  Divi- 
sion, Third  Department.  DecemU-r  30,  1012.) 
Action  by  John  H,  Nichols  againsC  Charles  W. 
UoidevsoB.  No  opinion.  Judgment  nnanimons- 
ly  affirmed,  with  costs. 


In  re  NORTH  RIVER  STEAMBOAT  CO. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment January  10.  1013.)  In  the  matter 
of  the  application  of  the  North  River  Steam- 
boat Company  for  a  license  to  keep  and  main- 
tain a  ferry.  From  uu  order  the  North  River 
Ferr^'  Company  appeals.  (Appeal  No.  1.)  No 
opinion.  Order  alhnued,  with  $10  costs  and 
disbursements. 


In  re  NORTH  RIVER  STEAMBO.\T  CO. 
(Supreme  Court,  Ai)pellate  I>ivision,  Second  De- 
partment. January  10,  l!n:>.i  In  the  matter 
of  the  applicaliun  of  the  North  River  Steam- 
boat Company  for  a  license  to  keep  and  main- 
tain a  ferry.  From  an  order  the  North  River 
Ferry  Company  appeala  (Appeal  No.  2.)  No 
opinion.  Order  affirmed,  witn  $10  costs  and 
disbursements. 


In  re  NORTH  RIVER  STEAMBOAT  CO. 
(Supreme  Court  Appellate  Division,  Second  De- 
partment January  10,  1013.)  In  the  matter 
of  the  application  of  the  North  River  Steam- 
boat Company  to  e.xtend  its  coriK>ratc  existence. 
From  an  ordrr  the  North  River  l-'erry  Company 
appeals.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursementi. 


NORTH  STTDRE  PT^ILDINO  LOAN  ft 
SAVINGS  ASS  N  v.  REID  et  al.  (Supreme 
Oonrt,  Appttlale  Division,  Second  Department 
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January  10,  1913.)  Action  by  the  Xorth  Shore 
Building  Ix)an  &  Savinns  Association  against 
John  J.  Reid  ml  Miiy  Reid.  No  opiaioo. 
Judgment  affirmed,  with  costik 

NORTH  SIDE  BANK  OF  BROOKLYN  v. 
Bl'R(iER  et  al.  (Suprenw  Ck>urt,  Appellate 
Division,  Second  Department  January  28, 
1913.)  .Action  by  the  North  Side  Bank  of 
Brooiilin  against  Hattie  E.  Burger  and  others. 

PER  CURIAM.  Motion  ffnnt«d«  on  condi- 
tion that  within  five  days  appellant  execute  and 
file  a  bond,  with  sufficient  surety,  in  the  tam  of 
$1,000,  to  iudcninify  respondent  au'uinst  all 
loss  and  dauinge  that  may  result  from  the  grant- 
ing of  this  stay,  and  also  talse  such  steps  as 
may  be  necessan  to  protect  the  property  from 
the  foredoeuie  <»  the  nrst  mortgage  pending  the 
hearing  and  detennination  of  the  appeaL 

OBERMAYER,  Resp.ndcnt,  v.  GEERING, 
Appellant.  (Sui'ii  "If  Court,  Appellate  Divi- 
sion, First  Deuartment  January  31,  1913.) 
Action  by  Otto  Obermayer  against  Adolpii  Geer- 
intr.  C.  C.  Miller,  of  New  York  City,  for  appel- 
lant. J.  J.  Schwartz,  for  resi)ondent.  No  opin- 
ion. Judgment  allirraed,  with  costs.  Order 
lilcd.  See,  also,  140  App.  Div.  e:iT,  833,  131 
N.  Y.  Sap|».im 

ODELL,  Respondent,  v.  GENESEE  CONST. 
CO.,  Appellant  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  January  8,  1913.) 
Action  by  Heri>ert  Odell  against  the  Genesee 
Con.struction  Company.  No  opinion.  Motion 
for  leave  to  appeal  to  Court  of  Appeals  (from 
138  N.  Z.  Bupp.  1182)  denied,  with  $10  costs. 


Fourth  Department  January  8,  1913.)  Action 
by  Antonio  Paaaardll  against  Adam  Thran.  No 
opinion.  Judgment  and  ovder  affirmed,  with 
costs. 


PASSARELLI,  Bespondent.  v.  THRAN.  Ai>- 
pellant.  (^Supreme  Court,  Appellate  Division, 
Ponrth  Department  January  8,  1913.)  Action 

by  Maria  rii-sare!!i  ajrainst  Adam  Thran.  No 
opinion.  Judgment  and  order  affirmed,  with 
coati. 


O'NEILL  BBBNHEIMER  & 

SCHWARTZ  CO.  (Supreme  Court,  Appellate 
r>ivisi(in.  First  Department.  January  17, 1913.) 
Action  by  Nora  O'Neill  against  the  Bernheimer 
&  Schwartz  Cuiuiiany.  No  opinion.  Motion  de- 
nied, with  $10  cosU.  Order  iiied.  Hee,  also, 
138  N.  Y.  Suppw  1182. 

O'NEILL,  Respondent,  T.  RUPPERT,.  Ap- 
pellant.   (Supreme  Court,  Appellate  Division, 

Se<i)iid  Depurtment  Janrinry  'Jl,  1913^)  Ac- 
tion by  Annie  O'N^ll  against  George  E.  Rup- 
pert 

PER  CI^RTAM.  Judgment  and  order  affirm- 
ed, Vtilh  costs. 
WOODWABD,  J.,  dissents. 

In  le  O'SULLIVAN.  (Supreme  <3ourt  Ap- 
pellate Division,  First  Department  January 

10.  l'.M3.)  In  tlio  ni;itfer  of  Mifliael  O'SulIivan. 
No  opinion.  Ai'i)licaiiuu  denied.  Settle  order 
on  n  tl  e  S>  s  also,  144  App^  Dkw,  986,  120 
K  X.  iSupp.  1138. 


PASSARELLI,  Respondent,  v.  THRAN,  Ap- 
pellant   (Supreme  Court,  Appellate  Division, 


PENNSYLVANIA  B.  CO.  TITUS.  (Su- 
preme  Court,  Appellate  Division,  First  Depart- 
ment January  31,  1913.)  .\cfion  by  the  Penn- 
sylvania Railroad  Company  apainst  James  L. 
Titus.  No  opinion.  Ai»i)lication  granted.  Or- 
der signed.  See,  also,  78  Misc.  Rep.  317. 
N.  YTSuppw  320. 

PEOPLE  V.  ANT)ERSON.  (Snpr<  me  Conrt, 
Apix-Uate  Division.  First  Deparunent.  Janu- 
ary 17,  1913.)  Proceeding  by  i!ie  People  of 
the  State  of  New  York  against  Uarry  Anderson. 
No  opinion.  Motion  granted.  Order  fikd. 


I»EOPLB,  Bespondent,  v.  BATTLEORO.  Ap- 
pellant.  (Supreme  Court,  Appellate  Divisi^ 
Second  Department.  January  10,  1913.)  Pro- 
ceed inn  by  the  People  of  the  State  of  New  York 
awainist  (ienaro  Battieoro.  No  opinicm.  Judg- 
ment of  conviction  of  the  Court  of  Special  Ses- 
sions affirmed.  See.  alao^  152  App.  Div.  83S, 
137  M;  Y.  Snpp^  1133. 


PEOPLE,  Bespondent,  v.  BERNSTEIN,  Ap- 
pellant.  (Supreme  Court,  Appellate  Division, 
First  Department.  January  3,  1913.)  Pro- 
ceeding b.v  the  People  of  the  State  of  New  York 
apainst  Solomon  Bernstein.  K.  H.  Rosenb»'r»'. 
of  New  York  City,  for  appeilnnt.  St;inl»y  I.. 
Richter,  of  New  Yorlc  City,  for  respondent.  ^No 
opinion.  Judgment  affirmed.  Order  filed. 
mUo,  137  N.  Y.  Suppb  1133. 


PEOPLE  V.  BROOKLYN  BANK  IN  CITY 
OF  NEW  YORK.  (Supreme  Court,  Appellate 
Division,  Third  Department.  January  S.  l'.n:>.i 
Proceeding  by  the  People  of  the  State  of  N.w 
York  n;:ainst  the  Broolclyn  Bank  in  the  Citv  of 
New  York.  No  opinion.  Motion  granted.  See, 
aUo,  138  N.  Y.  Supp.  1134. 


PEOPLE.  Beepondent,  v.  CALIBRETTI.  Ap- 
pellant. (Suprwe  Court,  Appellate  Division, 
Second  Department.  January  17.  1913.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
against  Frank  Calibretti.  No  opinion.  Motion 
to  dismiss  appeal  denied,  on  condition  that  ai>- 
pelhwt  perfect  liis  appeal,  place  the  case  on  the 
next  calendair,  and  be  ready  for  aignntnt  wben 
reached;  otherwise,  motion  granted. 
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PEOPLE  COYLE.  (Supreme  Court,  Ap- 
pellate Diviiloii.  B*ir8t  Department.  January 

1013^  Profopdingr  by  the  IVople  of  the 
State  of  New  York  against  Matthew  Coyle. 
No  opinion.  Motion  to  dimniw  appeal  granted. 
Order  filed. 


PEOPLE,  Respondent,  ▼.  OULMAN,  Appel- 
lant. fSuprcme  Court.  Appellate  Division,  Sec- 
ond Depariineiit.  Janunry  17,  lOlIl.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
a^ainat  Elaie  Culman.  Ho  opinion.  Motion  to 
dumiaa  appeal  granted. 


PEOPLE  V.  DEPIASE.  (Supreme  Court, 
App«'Ilate  Division,  First  Department.  Decem- 
Iwr  13,  1912.)  Proceedini,'  by  the  IVople  <if  the 
State  of  New  York  against  Raphael  Debiase. 
With  tills  case  have  been  consolidated  in  this 
court  cases  bearing  titles  as  follows:  People  v. 
Alice  Johnson:  People  v.  Bella  La  Friel;  Peo- 
ple V.  (  Jeorpe  Malone ;  People  v.  Koln-rc  Orms- 
by.  No  opinion.  Motions  to  dismiss  granted. 
Oidoa  filed.   See^  also^  188  N.  T.  Sapp.  870. 


PEOPLE,  Respondent,  v.  DERESI.  Appel- 
lant. (Supreme  Court,  Appellate  Division.  Sec- 
onfl  Department.  January  17,  1918.)  Proceed- 
in'.;  by  the  People  of  the  State  of  New  York 
against  Gaetano  Dereel.  No  opinion.  Motion 
denied,  on  condition  that  appellant  perfect  hia 
appeal,  place  the  case  on  the  next  calendar,  and 
bo  ready  for  arg^ument  when  reached;  otiier- 
wise,  motion  granted. 


PEOPLE,  Respondent,  v.  DT  BARRT,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  January  24,  191Ii.)  Proreed- 
inu'  !>y  the  People  of  the  Stale  of  New  York 
agaiuNt  Angelo  Di  Barri.  No  opinion.  Motion 
to  diHOies  appeal  granted. 


PIBOPLE  V.  ENOCH.    (Snifreme  Court,  Ap- 

Sellate  Division,  First  Department.  January 
1,  1913.)  Proceeding  by  the  People  of  the 
Stnte  of  N»  \\  Ynrk  aiininst  Max  Enoch.  No 
opinion.  Motion  to  diamias  appeal  granted. 
Order  filed. 


PEOPLE,  Respondent,  v.  EVANS.  Appellant. 
(Supreme  Cotirt,  Appellate  Division,  Second  De- 
partment. January  17,  1913.)  Pnni-idini:  by 
the  People  of  the  State  of  New  York  against 
John  Evans.  No  opinfam.  Motion  to  diimiss 
appeal  granted. 


PEOPLE,  Respondent,  v.  FOHTUNA  et  al.. 
Appellants.  (Sjipreme  Court,  Appellate  Divi- 
sion. Second  Department,  January  24,  1913.) 
Proceeding  by  the  People  of  the  State  of  New 
York  agaiiwt  Peter  Fortttna,  and  others.  No 
opinion.  JndKment  of  CMvktlon  ai  the  Conrt 
of  Special  Sessions  affirmed  hy  defanlt. 

188N.Y.S.-72 


PEOPI/E  FRIEDMAN.  (Snpteme  Goort. 
.\ppellate  Division,  First  Department.  Januaiy 

It,  1913.)  Proffcding  by  the  People  of  the 
State  of  New  York  n^'ainst  Philip  Friedman. 
No  opinion.  Motion  granted.  Order  filed.  See, 
also,  138  App.  Div.  2U,  122  N.  Y.  Supp.  500. 


PEOPLE  ▼.  HOFFMAN  et  al.  (Supreme 

Court,  Appellate  Division,  First  Department. 
•January  31.  l!>i:{.)  Proceeding  by  the  People 
of  the  Slate  of  New  York  against  Louis  Hoff- 
man and  another.  No  oninion.  Motion  to  die* 
miss  appeal  granted.  Order  filed. 

PEOPLE  V.  HOROWITZ.  (Supreme  Court, 
Appellate  Dirislon.  First  Department.  January 

31.  1913.)  Pro.  (litij:  1)\    the  People   of  the 

State  of  New  York  a>;aiust  Charles  S.  Horo- 
witz. No  ijpinion.  Motion  and  time  extended  to 
March  14,  1913.   Settle  order  on  notice. 


PEOPLE.  Respondent,  v.  HUMPHERYj  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Se<ond  Department.  Jatumry  17.  lUlo.)  Pro- 
cceditig  by  the  People  of  tliu  ."^rate  of  New  Y'ork 
against  Uobert  Uumphery,  alias  George  Gor* 
man.  No  opinion.  Motion  to  disntte  appeal 
granted* 


PEOPLE,  Re.spondent,  v.  JUELL,  Appellant. 
(Supreme  Court.  Appellate  Division.  Second  De- 
partment. Janunry  17.  1913.)  Proceeding  by 
the  People  of  the  State  of  New  York  against 
Chriatiaa  S.  Juell.  No  opinion.  Motion  denied. 


people;  Respondent,  v.  EIRK,  Appellant. 
(Supreme  Court,  Appellate  Division,  Second 

Department.  January  24,  1913.)  Proceed iii'.,'  by 
the  People  of  the  State  of  New  York  aguiuat 
John  Kirk.  (CaK<>  No.  l.)  Noopinion*  M0ti9B 
to  dismiss  appeal  granted. 


PEOPLE,  Respondent,  v.  KIRK,  Appellant. 
(Supreme  Court,  Appellate  Division,  Second  De» 
parUnent.  January  24,  1913.)  Proceeding  by 
the  People  of  the  State  of  New  York  against 
John  Kirk,  (ra.se  No.  2.)  No  Opinion.  Motion 
to  disQiisii  appeal  granted. 


PEOPLE.  Respondent,  v.  KOIIN.  Appellant. 
(Su|)rcme  Court,  Appellate  Division,  Second  De- 
partment. January  17,  1913.)  Proceeding  by 
the  People  of  the  State  of  New  York  agtliut 
Max  Kohn.  No  opinion.  Motion  to  dismisa  ap- 
peal granted.  . 


PEOPLE.  Respondent,  v.  LEVY',  Appellant. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. January  31.  P.>13.)  Appeal  from 
Court  of  Special  Siessions  of  City  of  New  York. 
Harry  A.  Levy  waa  emivieted  of  crime,  and  he 
appeiua.   Affirmed.  Benjamin  N.  GardoiQ,  of 
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New  York  City,  for  appellant.  Robert  S.  John- 
stone, of  New  York  City,  for  the  Peopl«t 

PER  CURIAM.   Judgment  afinued. 

SCOTT,  J.,  dissents. 

LAlJOnLIN,  J.  I  diatent  from  the  amrm- 
ftim,  «ad  vott  for  reversal,  and  tor  the  dis- 
clwTKe  of  tba  defendant,  on  the  authority  of 

Thompson  v.  New  Acndemy  Thenter  Co.  (decid- 
rd  Mnrch  13.  1012)  U9  .\pp.  Div.  032.  134 
N.  Y.  Supp.  1148,  People  ex  rel,  Cisco  v.  School 
Beard,  101  N.  Y.  598,  50  N.  E.  81.48  JU  B.  A. 
113,  and  Plessy  v.  Ferguson.  108  U.  8*  087,  16 
8up.  Ot.  1138,  41  L.  Ed.  256. 


PEOPLE.  Respondent,  v.  LUND,  Appellant. 
(Supreme  Court,  Appellate  Division,  Sef<»nd  De- 
partment. January  17,  1913.)  ProceediuR  by 
the  People  of  the  State  of  New  York  against 
Victor  IiaQd.  No  opinion*  Motion  to  dismiss 
appeal  granted. 


PEOPLE.  Respondent,  v.  M.\CE,  Appellant. 
(Supreme  Court.  Appellate  Division,  Tnird  De- 
I»artment.  December  30,  1012.)  Proccoding  by 
the  People  of  the  State  of  New  York  against 
Abxam  u  Mace.  Mo  opinion.  Judgment  of 
conTictlon  affirmed. 


PEOPLE.  Respondent,  v.  MILLER,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  January  17,  1913.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
aRainst  Ceorge  Miller.  (No.  1.)  No  Opinion. 
Motion  to  dismiiis  appeal  granted. 


PEOPLE.  Respondent,  v.  MILLER.  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  January  17,  1013.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
asainst  George  Miller.  (No.  2.)  No  opinion. 
Motion  to  diemiae  appeal  granted. 


PEOPLR  Respondent,  v.  MORAN.  Api>ellant. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. January  3,  Proceeding  hy 
the  People  of  the  State  of  New  York  against 
Charles  F.  Moran.  C.  F.  Kingsley,  oTNcw 
York  City,  for  appellant.  R.  S.  Johnstone,  of 
New  York  City,  for  tiic  IVoi>le.  No  opinion. 
Judgment  affirmed.  Order  filed. 

PEOPLE.  Respondent,  v.  NAIMARK,  Ap- 
pellant. (Supreme  Court.  Appellate  Division. 
Beeond  Department  January  24,  1913.) 
Proceedinp  by  tlie  People  of  the  State  of  New 
York  against  Max  Naimurk. 
.  PER  CURIAM.  Motion  for  resettlement  de- 
nied. The  decision  in  this  case  was  made  in 
the  cserciae  of  the  discretionary  power  con- 
ferred upon  the  Court  by  section  .^27  of  the 
Cjode  of  Criminal  Procedure,  which  provides 
that  a  new  trial  niny  be  ^rnnted  when  deemed 
to  bo  required  in  the  interests  of  justice.  See, 
also,  139  N.  Y.  Supp.  418. 

JBNKS,  P.  J.,  not  TOting. 


PEOPLE,  Respondent  NAWROCKT.  Ap- 
peliant  (Supreme  Court  Appfllate  Division, 
Second  Department  January  17,  1913.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
against  Adalbert  Nawrocki.  No  c|»inion.  Mo- 
tion to  dismiss  appeal  granted. 

PEOPLE,  Respondent  v.  PARI  ST,  Anp.  l- 
lant,  et  al.  (Supreme  Court,  Appellate  Divi- 
sion, First  l)fpartmenr,  January  31,  1913.> 
Proceeding  by  the  People  of  the  State  of  New 
York  against  Frank  Parisi,  impleaded  witli  oth- 
ers. L.  O.  Reilly,  of  Mount  Olive,  III.,  for  ap- 
pellant. G.  Z.  Medalie,  of  New  York  City,  for 
the  Teuple.  No  opinioo.  Judgment  nmnned. 
Order  filed. 


PEOPLE,  Respondent,  t.  RTZZO,  Appellant 

(Supreme  Court,  Appellate  Division,  Second 
Department.  January  17,  1913.)  Pn^eedinp 
by  the  People  of  the  State  of  New  Y'ork  a^'ainst 
Donato  Rizzo.  No  opinion.  Judgment  of  con- 
viction of  the  County  Court  of  Kings  Oounty 
affirmed  by  default 

I'EOPLE.  Respondent  v.  ROTHSTEIN.  Ap- 
pellant  (Supreme  Court,  Appellate  Division, 
Second  Department.  January  17.  1913.)  Pro- 
ceeding against  the  People  of  the  State  of  New 
York  against  Aaron  iiotbstein.  No  opinion. 
Motion  to  diemiw  appeal  granted. 


PEOPLE.  Respondent,  v.  SCHMIDT.  Appel- 
lant (Supreme  Court,  Appellate  Diviaion,  Sec- 
ond Department.  January  10,  1913.)  Pro- 
ceeding by  the  People  of  the  State  uf  New  York 
against  John  Schmidt.  No  opinion.  Judgment 
of  conviction  of  the  County  Court  of  Kings 
Ckninty  aSnned. 


PEOPLE,  Respondent  v.  SMITH.  Appellant. 
(Supreme  Court,  Appellate  Division.  I  irst  De- 
partment. February  7,  191.'5.l  I'roceedinjr  by 
the  I^eople  of  the  State  of  New  York  against 
Thomas  F.  Smith.  W.  Armstrong,  of  New  York 
City,  for  appellant  L.  Fabricant  of  New  York 
City,  for  respondent  No  opinion.  Jodgm«it 
and  order  affirmed.  Order  nled. 


PEOPLE  V.  STETNKREUTZER.  (Supreme 
Court,  AppiUnte  Division,  First  Department 
January  It,  1913.)  Proceeding  by  the  Peop^ 
of  the  State  of  New  York  against  Tdisor  Stein- 
kreutser.  No  opinion.  Motion  granted ;  time 
extended  SO  days.    Settle  order  on  notice. 

PEOPLE,  Respondent  STORCH,  Ap- 
pellant. (Suiircme  Court,  Appellate  Division, 
Second  Department.  January  17.  1913.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
nguinst  Victor  Storch.  No  opinion.  Motion 
to  dismiss  appeal  granted. 

PEOPLE.  Rcappndent:  t.  SWITSKY.  Appel- 
lant (Supreme  Court,  Appellate  Division,  i3ee> 
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ond  Department    January  17,  1913.)  Pro- 

■edin;;  by  the  People  of  the  State  of  NVw 
York  agaiDKt  Isidore  Swit>iky.  No  opiuiou. 
Judgment  of  conviftion  of  tlif  County  Court 
of  Kin^  Coantj  affirmed  by  default 


PEOPLE,  Respondent  t.  TROMAS.  Appel- 
lant. (Supreme  Court,  Appellate  nivision,  Sec- 
ond Department.  Januan"  l"*".  191*^.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
asisunat  William  Thomaa.  Ko  opinion.  Mo- 
tion to  dlonlM  appeal  gnntod. 


PEOPLE.  Responrlent.  v.  TTTET.BAUM,  Ap- 
p^'Uant.  (Supreme  Cuurt,  Appellate  Division, 
I'uurth  Department.  January  22,  1913.)  Pro- 
ceeding by  the  People  of  the  State  of  New 
York  against  Philip  Tltelbaum.  No  opinion. 
Judgment  of  conyiction  and  order  affirmad. 

PEOPLE,  Reappndent  t.  TORNETYj  Appel- 
lant (Supreme  Court,  Appellate  Division.  Sec- 
ond Department.  January  24,  IDIII.)  Pro- 
'■•eding  by  tbe  People  of  the  State  of  New 
York  against  Alexander  Torney.  No  opinion. 
Moftton  Co  dinniM  appMl  imnttd.  i 


PEOPLE.  Respondent,  v.  TRUST  CO.  OF 
A.MKKIC.V,  .\ppi'lliint.  (Supreme  Court,  Ap- 
pellate Division.  Thirtl  Department  Decem- 
ber 30,  1012.)  Proceeding  by  the  People  of  the 
State  <rf  New  York  against  the  Trust  Com- 
pany America.  No  opinion.  Interlocatory 
judgment  alBrmed,  wftii  eoatm  with  nsnat  leave 
ti>  defendant  to  withdraw  demurrer  and  an- 
swer, upon  payment  of  costs  in  the  court  be- 
low and  in  this  court.  Sefc  nlM,  145  App.  DiT. 
m),  128  M.  Y.  Sopp.  114M). 


PBOPLB,  Respondent  WABBLINSKT, 

Appellant  (Supreme  Court.  Appellate  Divi- 
sion, Second  Department.  December  6,  1U12.) 
Procecdini;  by  the  Peo|>le  of  (he  Stnte  of  N«ir 
York  against  David  Warbliu.sky. 

PER  GURIAIL  Tlie  practice  on  this  appeal 
is  determined  by  the  case  of  People  v.  Vitusky 
(decided  in  the  First  Department  on  July  11. 
1912)  138  N.  Y.  Supp.  lOl.'i.  The  motion  to 
diamias  the  appeal  is  denied,  on  condition  that 
tbe  nimelliait  perfect  his  apiieal.  place  the  caae 
upon  tbe  next  calendar,  and  be  ready  for  nrgn- 
ment  when  tbe  caae  is  moved  or  reached. 


PEOPLE,  Respondent  v.  WILSON,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
First  Department  January  3.  1913.)  Pro- 
ceeding bi  the  People  of  the  State  of  New  York 
against  William  Wilson.  H.  Trice,  of  New 
York  City,  for  appellant  G.  Z.  IMrd.iIie,  of 
New  York  Qty,  zor  the  People.  No  oyiaiuu. 
Judgment  nffirmed.   Oid«r  filed. 

PEOPLE  ex  rcl.  McVKY  v.  O'LOTTOHLTN, 
Register.  (Suprome  Court.  .Appellate  Division, 
iSecond  Department.    January  24,  1913.)  I'ro- 


ceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  George  H.  McVey. 
a|:iiiust  l>'dward  T.  O'Loughlin,  Itegister  of 
Kings  County.  No  Opinion.  Final  oidar  at- 
firmeil,  wiUi  coata. 

PEOPLE  ex  rel.  MALONB  t.  HIG6INS. 

Com'r.  (Supreme  Court.  Appellate  Division, 
First  Department.  January  3,  1918.)  Pro- 
ceeding by  the  I'eople  of  the  State  of  New 
York,  on  tbe  relation  of  Martin  J.  Malone, 
against  Thomas  J.  Higgins,  as  Commissioner, 
L.  F.  msb.  of  New  York  City,  for  relator.  U. 
Crone,  of  New  Toik  City,  for  respondent.  No 
opinion.  Writ  dismissed,  and  proceediuK's  af- 
tirmed,  with  $00  cost^  and  disbursemeuLs.  Or- 
der filed. 


PEOPLE  ex  reL  MEYERS  t.  FOX.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. January  17,  1913.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  rela- 
tion of  Philip  Meyers,  against  Frank  FoZ.  Ho 
opinion.  Motion  granted.    Order  filed. 


PBOPLB  ex  rel.  NORTH  RIVER  FERRY 
CO.  V.  ROCKLANT)  COUNTY  CX)URT  et  al. 
(Supreme  Court  Appellate  Division.  Second 
Department.  Januanr  10,  1913.)  Proceeding 
by  the  People  of  the  State  of  New  York,  on  tbe 
relation  of  the  North  River  Ferry  Company, 
against  the  County  Court  of  Rockland  County 
and  others.  No  opinion.  Determination  con* 
tlnne<i.  and  writ  dismiaaed,  witb  |00 
disburaementa. 


PSX>PUD  ex  Tel.  NUTTING,  Appellant  ▼• 

MAXWELL  et  al..  Respondents.  (Supreme 
Court,  Api>ellate  Division.  First  Department. 
January  31,  1013.)  Proceedinif  by  tlie  People 
of  the  State  of  New  York,  on  the  relation  of 
William  W.  Nutting,  again.st  William  U.  Max- 
well and  others.  D.  R.  O'Brien,  of  New  York 
City,  for  appellant.  C.  Mclntyre,  of  New  York 
City,  for  respondents.  No  opinion.  Order  af- 
firmed, with  $10  costa  and  diabursementa.  Or- 
der filed. 


PEOPIJ^  ex  reL  SIMON  et  al..  Respondents. 
V.  BRADLEY,  et  al.,  Api)ellants.  (Supreme 
Court  Appellate  Division,  Fourth  Depnriment. 
January  22,  1913.)  Proceeding  by  the  People 
of  the  State  of  New  York,  on  Uie  relation  of 
William  Simon  and  otben^  aa  and  constituting 
tbe  Terminal  Station  Cbmmimion  of  the  dty 
of  P.tiffnlo,  apninst  .Tohn  TT.  Rrndlcy  ami  others, 
as  .MiUrmen,  niid  ns  constituting  the  HoJird  of 
Aldermen  of  the  City  of  Buffalo,  and  othefB. 
No  opinion.  Order  affirmed,  with  costs,  on  the 
authority  of  Ilnnrahan  v.  Terminal  Station 
Commission  of  City  of  HuffalOw  162  App.  Div. 
840,  136  N.  Y.  Supp.  1001. 


PEOPLE  ex  rel.  SIMON,  Appellant  T.  SI- 
MON et  al.,  liespottdenta.    (Supreme  Court. 
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Appellate  Division,  First  Department,  January 
31,  1913.)  Proceeding  by  the  People  of  the 
State  of  New  York,  on  the  relation  of  Yancn 
*^im<>n.  n^ainsit  Floretta  Simon  and  othrrs.  M. 
S.  YtK'bolson,  of  New  York  City,  for  ni)i)*»llant. 
N.  Frank,  of  New  Y'ork  City,  for  resiK>mlonts. 
No  opiiuoii.  Order  affirmed,  with  |iO  coats 
and  disbiinements.  Order  filed. 

PEOPLE  ex  rel.  SMITH  v.  WARDEN  OF 
CITY  I'UISON  et  al.  (Su|)rpino  Court.  Ap- 
pellate Division,  First  Department.  January 
17,  1913.)  Appeal  from  Special  Term,  New 
York  County.  Hatjcas  cori>i>iii  the  relation 
of  Laura  Smith,  agaimit  the  Warden  of  the 
City  Prison  and  others.  V^om  an  order  bus- 
tainins:  tlif  writ  and  discharging  the  relator 
from  custody,  the  Warden  appeals.  Reversed, 
writ  dismissed,  and  relator  reuiunded.  Stanley 
L.  Ricbter,  oc  New  Yorlc  Gitjr.  for  appeiiaut. 
Henr:^  A.  Friedman,  ct  New  YoA  Ofty,  for 
rcBpondent. 

PER  CURIAAf.  The  evidence  before  the 
magistrate  was  satlieient  to  justify  him  in  hold- 
ing the  relator,  and  for  tiiat  reason  the  order 
appealed  from  ie  revorKed,  the  writ  diimieeed, 
and  the  relator  remanded. 


PEOPLE  ex  rel.  WHITE  v.  PI  RDY  et  al.. 
Tax  Com'rs.  (Supreuie  Court,  Api>eilate  Divi- 
sion, Second  Department.  .January  1!4,  1913.1 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  Josiah  J.  White, 
against  liawKon  Purdy  and  others,  as  Oommla- 
sioners  of  Taxes,  eta  Ko  opinion.  Motloa  de* 
nied,  without  costs. 

PERLMAN  V.  BROOKLYN  HBIOHTS  R. 
CO.  (Supreme  Court,  Appellate  Division,  FitBt 
Department.    January  17,  1013.)    Action  by 

Morris  Perlman  against  the  P.rooklyn  Heights 
Railroad  Company.  No  opinion.  Application 
di'iiiod,  with  $10  costs.  Order  signed.  See. 
also,  78  Misc.  Hep.  KkS,  137  N.  1*.  iSupp.  »17. 


PimRINGTON,    Appellant    r.  LUDTN 

REALTY  CO.,  Respondent.  (Supreme  Curt. 
ApiM'llMte  Division,  First  Department.  .lan- 
u;u\  19i;!.)  Artlon  by  Frank  Perrinirton 
against  the  Ludia  Realty  Company.  A.  Lich- 
vjgf  of  New  York  City,  for  appellant  W.  C. 
Low,  of  New  Yurk  City,  for  respondent.  N'< 
opinion.  Judgment  affirmed,  with  ooita.  Or 
der  filed. 


PILCEB.  V.  HUIITIG  &  SIIVMON.  (Su- 
preme Gonrt,  Appellate  Division,  First  Depart- 
ment January  ^1,  1913.)  Action  by  Uarr>- 
O.  W.  Pilcer  against  Ilnrtig  &  .Seamon.  No 

opinion.  Api)li<'alion  denied,  with  .$10  costs. 
Order  signed.    See,  also,  lUU  N.  Y.  Supp.  1140. 


PILCER  V.  HURTIO  &  SEAMON.  (Su- 
preme Court,  Apj>ellute  Division.  Fii>;t  I)op;irt- 
ment    January  31,  1&13.)    Action  by  Harry 


G.  W.  Pilcer  against  Hnrtig  &  Seamon.  Nd 
opinion.  Motion  for  stay  denied,  with  $10 
costs.  Order  filed.  See,  ah»o,  139  K.  Y.  Supp. 
U40. 


POKRESS  et  aU  Appellants,  t.  MASSA- 
OHUSEITS  BONftlNQ  ft  11^.  CO..  Re 
mundent.  (Supreme  Court,  Appellate  Division, 
First  Department.  Janunrj*  .31.  1913.)  Ac- 
tion by  Herbert  Pokress  and  otlu-rs  against  tht? 
.Ma.ssachusetts  Bonding  &  lusuiance  t^ompany. 
M.  L.  Heidenheimer,  of  New  York  City,  for 
appellants.  •  W.  D.  Williams,  of  New  York 
City,  for  respondent  No  opinion.  Order  re- 
versed, with  $10  costs  and  tlisbur-^  nir>:i(>.  and 
motion  gruuted  to  the  extent  iudicutcd  in  the 
order.  Order  filed. 


POLLITZ  V.  JEFFERY  et  al.  (Supreme 
Court,  Appellate  Divi.sion,  First  Department 
January  17,  1913.)  Action  by  James  I'olliu 
against  Edward  T.  Jeffery  and  othera.  No 
opinion.  Motion  deniedi  with  $10  ooata.  Order 
filed. 


POLLUX.  Respondent     WABASH  R.  00. 

et  al.,  Appollnuts.  (Supreme  Co\irt.  Appellate 
Division.  Fii-i  Department.  January  iJl,  191.".  > 
Attion  by  James  I'ollitz  against  the  WaU^ish 
Railroad  Company  and  others.  R.  Tiiu^.;art. 
Pierce  &  Greer,  and  G.  W.  Murray,  all  of  w 
Yorlc  Ci^,  for  Mpdlante.  J.  A.  Uixlge.  uf 
New  York  City,  for  respondent  No  opini.  n. 
Order  affirmed,  with  .510  (  .sts  and  di>lMir-"- 
ments.  Order  filed.  See,  also,  139  N.  X.  Supp. 
1140. 


POLLITZ  WABASH  B.  GO.  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. January  17,  1913.)  Action  by  J.imes 
Pollitz  against  the  Wnbash  Railroad  Company 
and  others.  No  opinion.  Motion  denied,  with 
.«10  costs.  Order  filed.  See.  also,  152  Apn. 
Dir.  8S4,  186  N.  T.  Supp.  il45,  180  N.^ 
Supp.  1140. 


POST  et  al.  v.  THOMAS.  (Supreme  Court 
-Vlipcllate  Division,  First  Department.  .lanuarj 
17,  1913.)  Action  by  liklwin  M.  Poet  and  an- 
other against  Edward  R.  Thomaa.  No  opinion. 
Motion  denied,  with  $10  (->><ts.  Order  filed. 
See,  also,  139  N.  Y.  Supp.  ti. 


PRESTON   V.   CT'NEO   et  al.  (SnpresM 

Court,  Ai>pellate  Division,  Second  Department 
January  24,  191:5.)  Action  by  Henry  L.  Pres- 
ton a;;ainst  .Vi.dn  u  ('uniD  .-ind  otht-r^,  in  which 
Jacob  Tuck,  an  atiMi  nt  v,  apix  als.  No  opinion 
Slotion  granted,  without  costs.  Set-,  also^  140 
App.  Div.  144.  124  N.  Y.  Supp.  1U31. 


PRESTON     TTCK.    (Supreme  Court.  Ap- 

I»ellate  Division.  St  t  on,l  !>  rtineul.  Jaiiirirt 
24,  1913.)   In  the  matter  oi  lieury  Li.  Pre;»toB 
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a^inst  Jacob  Tuck,  an  nttornpy,  etc.    No  opin- 
ion.   Motion  granted,  witlmut  msts.    See,  ailso, 
1 149  App.  Div.  967.  IS:^  N  Y.  Supi».  1X40. 

I'KIME,  Appellant,  v.  TRIMK.  H.'^pondent. 
(Supreme  Court,  Appellate  Division,  Tliird  Dc- 

ertment.  January  8,  1!)13.)  Action  by  Julia 
,  Prime  aqalnst  Spencer  (i.  Prime,  2d.  No 
opinion.  Order  amended,  so  that  in  the  first, 
second,  tbird,  fonrtli,  and  fifth  questions  sub- 
mitted to  the  jurj'  the  <)ueBti"n«  shall  read  **on 
or  about  Iho  dates  tlicrcin  spci-iUcil."  aud,  as  Bo 
amended,  th»'  order  is  at!irnir<l.  without  costs. 
See,  also,  150  App.  Div.  807,  134  N.  Y.  Supp. 
U44. 


PRTNTE,  Respondent,  t.  CENTRAL  NEW 
nXGI.AXI)  (X)..  App.•lhln^  (Supreme  Court, 
Appfllato  Division,  Tliinl  Department.  Decem- 
ber 30,  1912.)  Action  by  Cora  A.  Trince,  as 
ancillary  admini-stratrix,  etc.,  afainst  the  Cen- 
tral New  Enirland  Company. 

PER  (TKIAM.  JudiTtiK-nt  and  order  re- 
verse<l,  on  the  jiround  that  tin'  damaires  arc  ex- 
cesaive,  and  new  trial  granud,  with  costs  to 
appellant  to  abide  event,  unh  s.s  the  plaintiff 
stipulates  to  induce  the  verdict  to  $15,000,  in 
which  ca9e  judgment  fs  so  modified,  and,  as 
modified,  judprroent  and  order  unanimously  af- 
firmed, without  costs.  See,  also,  147  App.  Div. 
488. 131  N.  Y.  8npp.  806. 


PRIOR.  Respondent,  v.  HUNKIN-CONK^Y 
OONST.  00.,  Appellant  (Supreme  Court,  Ap- 
pellate Division.  Fourth  Department.  January 
22.  IMl.';.)  A<  tion  by  Charlotte  Prior,  as  ad- 
miuistratrix.  etc..  as^ainat  the  Hunllltt^jook^ 
Construction  Company. 

PER  CURIAM.  Judgment  and  order  tfflim- 
ed,  with  co^ts. 

McIJ:NNAN,  p.  J.,  dissents. 


PRUDENTIAL  VAT'DEVILLE  EXCH.,  Re- 
spondent, V.  CLEVELAND,  Appellant  (two 
cases).  (Supreme  Court,  Appellate  Division, 
First  Department.  January  17.  ini.*5.)  Ac- 
tion by  the  Prudential  Vaudeville  Exchange 
against  William  S.  Cleveland.  W.  F.  Ashley, 
of  New  York  City,  for  appellant.  H.  A.  Fried- 
man, of  New  York  L'ity,  fur  respondent.  No 
opinion.  Order  affirmed,  with  |10  ooata  and 
<&bara«BeBta.  Order  filed* 


OT'ir-K.  Respondent,  v.  NIAGARA  FALT^ 
POWER  CO.,  App«'llnnt,  et  al.  (Supreme 
Court,  Ap»>ellate  Division,  Fourth  Department. 
January  22,  1013.)  Action  by  George  A. 
Quidc  against  the  Niagara  Falls  Power  Com- 
r>any,  impleaded  with  others.  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 


QUINN  V.  CATLIN.  (Sni>n>me  Court,  Ap- 
pellate r>ivision.  First  Department.  January 
17,  IOK;.)  Action  by  John  Quiun  against 
Donald  C  CatUn.  Ho  opinion.   Motion  denied, 


with  $10  coats.  Order  filed. 
N.  T.  Snppb  1189. 


1141 
See.  also,  138 


RACE,  Respondent,  v.  SULLIVAN  et  al.. 
Appellants.  (Supreme  Court,  .\ppeilate  Divi- 
sion, Third  Department.-  December  30,  1'.H2.) 
Action  by  Eugene  Race  ap:ain8t  Dennis  Sullivan 
and  another.  No  opinion.  Jodgmeilt  unani- 
mously affirmed*  without  cost*. 


R-\CE,  Respondent,  v.  WASITBT'RN  et  a!.. 
Appellants.  (Sniircme  Court,  Appellate  Divi- 
sion, Third  L>epartment.  IXkiu  iiibor  30,  11112.) 
Action  by  Eugene  Race  against  John  Washburn 
and  otlfers.  Uo  opinion.  Judgment  unanimous- 
ly affirmed,  witboot  ooata. 


RADLEY,  Rospnndont,  v.  McKENZIE  FUR^ 
NACE  tX>..  Appellant.  (Supreme  Court.  Ap- 
jii'llati'  Division,  Fourth  1 »' p.i rtiin-ut.  January 
8.  1013.)  Action  by  Richard  Kadley  against 
the  Mcltensie  Furnace  Company.  No  OiwiOB- 
Judgment  affirmed,  with  costs. 


RANDALL  v.  HARRIGAN.  (Supreme 
Coiirt,  Appellate  Division.  First  Department. 
January  17,  1'J13.)  .\<  ii<»n  by  Robert  J.  Ran- 
dall against  William  J.  Ilarripnn.  No  opinion. 
Motion  granted,  with  $10  costs.    Order  filed. 


In  re  R.\NDAZZO  et  al.  (Supreme  Court, 
Appellate  Division.  Fourth  Departinmit.  Jan- 
uary in,  1913.)  In  the  matter  of  the  applica- 
tion of  Frank  Randazzo  and  anotber  for  the 
restoration  of  the  ctuld,  Lillian  iUndaz2M>,  now 
in  the  custody  of  the  ChfldreD*a  Aid  Society  of 
Rochester,  N.  Y. 

PER  CURIAM.  Order  reversed,  and  motion 
denied,  without  costs.  Held,  that  the  tempo- 
rary custody  of  the  child  should  not  have  been 
awarded  to  the  respondents  pending  the  pro- 

ceedincH  for  the  legal  adoption  of  the  child. 

McLennan,  p.  j.,  and  ROBSON.  J.,  dis- 
sent 


In  re  RANSOM.  (Supreme  Court,  Appellate 
Division.    Fourth    Department.     Jantmry  S. 

irH3.)  In  tln'  inatt4  r  of  the  judi<ial  settlement 
of  the  a'  r.iimts  of  Washington  H.  Ifansom,  aa 
executor,  rt.  .,  of  Ruby  F.  Cooper,  deceased. 

PER  ri  lUAM.    Decree  affirmed,  with  costs. 

ROBSON  and  FOOTE,  JJ.,  dissent 

RATHBONB.  Respondent,  v.  T.  BRICGS  & 
CO..  Appellant.  (Supreme  Court,  Appellate 
Division,  Tbird  Department  December  80, 
1912.)  Action  by  James  B.  Rathbone  atrainst 
T.  Brigffs  &  Co.  No  opinion.  Order  aiiirmed, 
with  |0LO  coats  and  diabarsoneata. 


REARDON  V.  CJITY  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment  January  31,  1913.)   Action  bj  Jo- 
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itoSSfSS^?  'P*^?*  York. 

CmS^^  Application  denied,  with  $10  costs. 
Oton  sfgned.  See,  aiao.  132  N,  Y.  Supp.  332. 

rJPf Sw.T^^J^^If*'^  ^-  AKRON  0TP8UH 

CO,  Appellant    (Supreme  Court,  Appellate  iJ^ 

Msn.n.  Lourfh  Department.    Januaryg  IftVi^ 

mGS  J*C?if^*-^^  opinion.  Apneal  dia- 
■faied,  wffbottt  iMrtM,  vpou  stipulaUon  filed. 


ISO  MBW  XOBK  8UPPLBMBNT 


nEfJENSTEIN  V.  IIOWAnD  et  a1  i^n 
pn.:n..  Court.  Appellate  Division,  Second  Be- 
partnient   January  10.  1913.)    Al  ii^v  Min- 
r«!i"?P°"'**^r*«**»^  Annie  Louise  Howawi 

RKILLY  V.  SIMONSON.  (Supreme  Court 
V>?..ir  ^      »  '    Appeal  from  Trial  Torm.  New 

mal  onlered.     Theodore  H.  Lord,  of  New 

BS^kivi  '^n^"'  appellant  Nathan  'Marks,  of 
J^rooklyu,  for  respondent. 

nef^i^  <^;UIirAM.  The  judjrmeat  and  order  ap- 
pealed  from  are  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  th^ 
!unSnW°'}J*'fi^?"°^;*'f*      evidence  d^Si  not 

8G0IT,  J.,  diMta. 


\n  SSnS!!!^***^?*?''  *»5     cify    ^>'^  Tort 

Y  SunJ  ail9^*'*'^'°?>''  '^eargument  (138  X. 
t;.«»)^^P'  t  ^  granted,  and  caae  MC  dm  ftr 
lueadaj,  January  26,  iyi3. 

RIDGEWOOD  X.-VT.  BANK  t.  STALU)« 

iLn;^  ZnT'  f^""''  Appellate  Division  Hr!^ 
nepartment.    January  ^1,  1913.)     Action  bl 

iinnd  K^srn^  ^^^''S*^  Bank 'agains  "l^' 
mniKl  K.  Stallo  and  others.  Rock  wood  A  H.U 
dnne.  of  New  York  City,  for  appJfiSti  W 
S.  Gordon,  of  New  York  City,  for  miMUat 
No  opinion.  Order  affirmed;  with  flOcS; 
fo  1vi?hd«y£tS**-  ^^'^  leave  to  dT-f^ndT' 

gSSt.^'  6ar  'Slj£'«  co»«  ««I  in  tbe  cSSc 
RILEY,  Reapondant,    RA2V80M  et  ai  4-. 

.^^d":  ^^hou^t^'^^o-sts. 

iJiy.  9ao,  137  N.  Y.  Supp.  iliT 


In  n  REQUA,    (Supreme  Court,  Appellate 
i^rst   Department.     January  17 


1913.)  In  the  matter  of  Mao-  A  I  em,a  \o 
opinion.  Motiott  denied,  with  SIO  co^ts.  Set^ 
Unorder  en  noUca.  See.  alao»  fs8  N.  r.  Sw. 

Weme  Conrt.  Appellate  Divis  on  I'ourth  De 
ff'^Rovn  8. 1013.)   Action  by  Dwight 

S^;nn?w  r  "''"'"x^  Stewart-^erbauih: 
S^^im^ar-^wit^cS^--  Judgment  a^nd 

lant.  (Supreme  Court,  Appe  ate  Division  S?c" 
£?'Danrr"Rfanhfjr"»^!       1913^  Acfion 


&  U^Si'R^rW**'?^/-  NEW  YORK  CENT. 
«  11.  H  K.  CO.  et  al..  Appe  Ian i.s  (Sbimmm 

ii'j'^it  CUIIIAM.  Jndniait  and  ami^.  _# 
firmed,  with  costs.    •""•"^"^  ■«»  ©wer  af- 

KELLOGG,  J.«  dlaaeata. 


i^ur  Dressing  &  Dyeing  Company.  No  oMin 
tlon  Iqr  Creacentio  Richie  aid  oihera  a^^t 


In  re  ROLLINS  et  al.    (Supreme  Gmrt 
pellatc  Division.  First  DemuSmIS  '^P" 
41    lai'ii    I  ^eparcment.  Jnnuarv 

Philli;;   i'    i".,       "■«•'■  »'  thureei, 

Uw   "p^JSfi'i",""'  <"'""'•  ""or,,,;.  ", 

tJ?  £Sa1;S''S;n,".Sl  is 

York  "«  «»  Ciw  <i  N« 

any  of  ?Ki^r^""'  H^  P-xxseding.  ^Pi^ 

firm  of  RolHna  A  nAiii...  to  the 
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lliat  would  Jastify  the  presentation  of  ch&rgcs 
asainat  them,  we  think  it  proper  that  these 
T>apen  should  be  remitted  to  the  Grievance 
C'onimittee  of  the  Association  of  the  Bar  of 
♦  Vie  City  of  New  York,  with  the  request  that 
tliny  investigate  the  matters  contained  in  the 
t»ctition  and  in  the  answers  of  the  several 
respondents,  and  report  their  conclusion  to  this 
'Court,  and  that,  if  in  the  opinion  of  the  As- 
fltociation  of  the  Bar  facts  are  dereloiied  which 
•would  justify  charges,  they  be  requested  to  pre- 
sent them  to  the  court  in  the  form  of  such 
£onn«I  chum  as  lliey  may  oonslder  proper. 


ROTHMAN,  Respondent,  r.  FRIEDMAN, 
Appellant  (Sapreme  Court,  Appellate  Divi- 
sion, First  Department  January  81,  ViVk) 
Action  by  Isn«>l  Rothman  against  Henry  Fried- 
man. A.  L.  Lazarus,  of  New  Yoric  City,  for  ap- 
pellant A,  F'elt,  of  New  York  City,  for  re- 
spondent No  opinion.  Order  atHnned,  with 
910  coats  and  disbursements.  Order  filed. 


ROUALET    WINE    CO.,  Respondent 
HIPSH,  Appellant    (Supreme  Court  Appel- 
late Division,  Fourth  Department  January 
22,   1918.)    Action  by  the  Ronalet  Wine 

Company  ajrainst  Frederick  llipsli.  No  opin- 
ion. Order  aHirmed,  with  |10  costs  and  dis- 
boraementa. 


ROWE,  Respondent  HENDRICKS,  Ap- 
pellant. (Supreme  Court,  Appellate  IMvlsion, 
Third  Department  December  30,  1912.),  Ac- 
tion by  George  E.  Rowe  against  David  B. 
Ilendricka. 

PER  CURIABf.  Judgment  and  order  n- 
versed,  with  costs,  upon  the  ground  that  the 
plaintiff  was  guilty  of  contributory  ne^tm<N^ 
and  complaint  dismisned,  with  costs. 

BETTS  and  LYON,  J3^  diatent  on  the 
ground  that  thara  was  a  qoeatioa  ot  tect  for 
the  jury. 


BUS8ELL,  Ro  J  undent,  r.  ERNEST- 
NOETH  DAIRY  JANCII  CO..  Appellant  et 
al.  (Supreme  Court.  Appellate  Division, 
Fourth  Department.  .Tanuary  8,  1913.)  Ac- 
tion by  Robert  Russell  against  the  Ernest- 
Noetb  Daixy  Lunch  Company,  impleaded  with 
others. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

McLEN^AN.  P.  J.,  dissents,  upon  the  ground 
that  the  plaintiff,  having  settled  with  the  owner 
of  the  building,  cannot  reoovar  tgainafc  tlia 
tenant  a  Joint  tort-feasor. 


OT.  LAWRBNOB  CJOUNTY  NAT.  BANK 

OF  CANTON,  Appellant,  v.  WATKTNS,  Re- 
spondent, et  al.    (Supreme  Court,  Appellate  Di- 
vision, Third  Dejjarimont.     .T:iiiii,iry  S. 
Action  by  the  St  Lawrence  County  National 
Battle  fli  Oanton  agaioat  Maiy  F.  WatUna,  im- 


E leaded  with  Fiaak  H.  Watidat 
[.  SnelL 

PER  OURIAlf.   Motion  denlad. 

138  N.  Y.  Sunn.  110. 

KELLOGG,  J.,  not  sitting. 


Bartiand 

See,  also. 


SALAMANCA  VENEKR  PANt^L  CO.,  Re- 
spondent  v.  LONG  FURNITI  RH  CO..  Ap- 

gellant  (Supreme  Court  Appellate  Division, 
'ourth  Department  January  8,  1913.)  Ac> 
tion  by  the  Salamanca  Veneer  Panel  Company 
against  the  Long  Furniture  Company.  No 
opiaiOB.  Jtidgmant  aAnnad,  with  costa. 


SALVAGE  V.  HARTLEY  SILK  MFQ.  C?0. 
(Supreme  Court  Appellate  Division,  First  De- 
partment  January  31,  1913.)  .\ction  by  Sam- 
uel A.  Salvage  against  the  Hartley  Silk  Manu- 
facturing Company.    No  opinion.  Apiilication 

S ranted.  Settle  order  on  notice.  See,  also,  138 
U  Y.  Snpp.  800. 


SAVARESE.  Respondent  v.  GORDON.  Ap- 
pellant. (Supreme  Court,  Appellate  Divisiou, 
Second  Department.  January  17,  1913.)  Ac- 
tion by  Andrew  Savarese  against  Maty  Gordon. 
No  opinion.  Judgment  and  ofdar  imanimoaalj 
affirmed,  with  ooata. 


SCHAPPER,  Reanpndent,  v.  INQLEB.  Ap- 
pellant.   (Supreme  Cburt,  Appellate  Division, 

First  Department  January  3,  1013.)  .\ction 
bv  Charlotte  Schapper  against  I^wis  Inirlee. 
1".  W.  Burr,  of  New  York  City,  for  appellant 
M.  Monfried,  of  New  Yoric  City,  for  respondent 
No  opinion.  Judgmaat  and  Older  afflnaad,  with 
coats.  Order  filed. 


SCHNEIDER  v.  GOLDFINGER.  (Supreme 
Court,  Appellate  Division.  First  Department. 
January  17.  1913.1  Action  by  Jacob  Schneider 
against  Emil  GtoMfinaer.  No  opinion.  Motion 
granted,  unless  appellant  complies  with  terms 
sUted  in  oxder.  Order  filed.  See,  also,  139  N. 
Y.  Snpp.  U48. 


SCHNEIDER  et  al.  y.  GOLDFINGER. 
(Supreme  Court,  Apri  l  late  Division.  First  De- 
partment Jannan  3L  1913.)  Action  by  Ja- 
cob Schneider  and  others  against  Emil  Gnld- 
fins^r.  No  opinion.  Motion  grnnte<l.  and  time 
witiiin  wiiicli  case  mnst  be  on  the  calondar  ex- 
tended to  Februarv  18.  101."'..  Sottl^  .trder  OB 
notice.  See,  also,  139  N.  Y.  Supp.  1143. 


SCUWBID  et  aL,  Appellants,  v.  OOTHOUT, 
Respondent  (Supreme  Court  Appellate  Divi- 
sion. Fourth  Department  January  22,  101."..) 
Action  by  Bernard  A.  Schweid  and  another 
against  Christina  Oothout  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  See,  also, 
146  App;  Div.  908,  188  N.  Y.  Snpp.  11& 
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SCHWETD  et  «L,  Rpspondent«,  v.  STOR- 
ANDT,  Appellant.  (Supreme  Court,  Appol- 
latp  Division.  Fourth  Dt'iinrtment.  Jnnnnrv 
ir».  Itnn.)  Action  by  Tlrriiani  A.  Schwoid  atid 
another  ncninst  <'nrl  W.  Stornndt.  No  opinion. 
Motion  ff)r  rearKumfiit  (of  l.'!S  N.  Y.  8upp. 
1141)  denied,  with  $10  costs.  Motion  for  IcaTe 
to  Appeal  to  Ck>art  <>f  Ai>ii«  :ils  denied. 


SRALY  V.  FOOTR  (Supreme  Court.  Ap- 
pellato  Division.  I'irst  1  >tpiirtinont.  .Taniiary 
17,  1913.)  Action  by  Thomas  Scaly  against 
Clarence  Foote.  No  opinion.  Motion  granted, 
unless  appellant  complies  with  terms  stated  in 
order.  Order  filed.  See,  also,  151  App.  Div. 
88S.  185  N.  T.  Supp.  U42. 


SEAMAN.  Respondent,  v.  SMITH  et  al..  Ap- 
peliantH.  (Suiin-mc  Court.  Appellate  Division, 
Second  Department.  January  17.  1U13.)  Ac- 
tion by  Richard  E*.  B.  Seftman  against  Eitshofli 

Smith  and  othcn?. 

PER  CriUAM.  Motion  denied,  on  condition 
that  the  print.'d  papers  be  served  and  filed  oh 
or  before  January  20.  1013.  and  that  the  ap- 
pellant place  the  cause  ou  the  calendar  fo?  tte 
27th  of  January,  1913,  and  be  reader  for  aifa* 
BMDt  when  reached ;  otherwise,  motioa  sranted 
with  $10  costa.  See.  also,  137  App.  Div.  805, 
121  N.  Y.  Sapp.  1147. 

BEIBERT  ERIE  R.  CO.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Jan- 
uary 22,  1013.)  Action  by  Victor  Selbert 
a^amst  the  Erie  Railroad  Crmipany. 

PER  CURIAM.  Plaintiff  s  exceptions  over- 
ruled, motion  for  new  trial  denied,  with  costs, 
and  judgment  directed  for  the  defenduit  upon 
the  nonsuit,  with  costs. 

KRT'SE,  J.,  dissents,  upon  the  ttround  that 
if  there  was  a  sudden,  violent  collision,  caused 
by  the  engine  coming  asninst  the  car,  and  the 
men  in  charge  of  the  engine  knew  that  the  car 
was  being  loaded,  as  can  be  found  from  tiie  evi- 
dence, a  prima  facie  case  was  made  out,  al- 
though the  loaders  knew  that  an  engine  was 
UaUe  to  come  for  the  car. 


SBVERSON,  Com  r.  etc.,  y.  MACOMBER. 
I^npreme  Court,  Appellate  Divi.sion,  Third  De- 

rtment.  January  8,  191.3.)  Action  by  .John 
Sevenson,  as  Commissioner  of  Charities  of 
the  City  of  BinRliniutnn,  iiu'.iinst  Henry  M.  Ma- 
comber.  No  opinion.  Motion  granted,  ^ee. 
also,  138  N.  Y,  Snpp.  25a 


SHANAHAN.  Respondent,  ▼.  FELTMAN, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion. Second  I >epartnient.  .lanuiiiy  17.  i;H3.) 
Action  by  John  J.  Shanahan  against  Charles 
Ij.  I'eltuian.  No  opinion.  Apj^al  dismissed, 
without  costs. 


8HARR0N,  Appellant,  t.  McCAI^L  CO.,  Re- 
spondent.  (Supreme  Court,  Appellate  Divttion, 


Third  Department  December  30.  1012.)  A(> 
tion  by  Albert  Shnrron  acaiust  the  MeCall  Com- 
pany. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 


SHAW  ▼.  SriAW  et  al.  (Supreme  Court.  Ap- 
pellnf.-  Division,  Second  D-'partni-rit.  .I:tiMi:'ry 
17.  T.tin.)  Action  by  (;ertnide  L.  Shaw 
again*<t  William  Barrett  Shaw  and  another. 

PER  CURIAM.  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  denied.  As  nlreadr  fn- 
dicnfi'd.  the  vini-dy  of  thf  CMri-^-ponil'  iit.  in  the 
first  instance,  is  to  move  to  open  the  interloc- 
otory  jndgment,  and  the  final  jtid};inent.  if  one 
has  been  entered.  See,  also,  138  M.  X.  Snpm 
999, 1142. 


SIIKEIIAN.  Respondent,  v.  SOMERVIT.LB, 
Appeiluut.  (Supreme  Court.  Api)ellate  Divi- 
sion. Second  Department.  January-  17.  1013.) 
Action  by  James  A.  iSbeehan  against  Edward 
L.  Somerville.  No  opinion.  Judgment  *!• 
finned  by  default,  with  costs. 


SIDWAY,  Respondent,  v.  SIDWAT.  Apnel' 
lant.   (Supreme  Court.  Appellate  nfririon.  sVfr 

ond  Department  January  28.  1913.)  Action 
by  Mary  S.  Sidwny  a;:ainst  IInnil<]  S.  Sidwjiy. 
No  oi>inion.  Uearginnent  (of  IHiI  Api>.  Div. 
932,  137  N.  Y.  ^upp.  1143)  ordered,  and  case 
set  down  for  Monday,  March  10,  1918.  ' 

SIGNER,  Appellant,  ▼.  SIGNER,  Respond- 
ent.    (Supreme    Court,    Appellate  IHvision. 

Third  Department.  Decemher  'M.  lOTJ.i  Ac- 
tion by  Sarah  Signer  against  Frederick  O. 

Signer. 

PBR  CURIAM.  Order  ai&nned,  without 
costs,  with  leave  to  plaintiff  to  raiew  motion, 
after  making  demand  of  payment  and  Mfusal 
of  defendant  to  pay. 

KELLOGG,  Jn  dissenta. 


SILBBRMAN,  Appellant,       SCHER,  Re- 

spondent.  (Appeal  No.  1)  (Supreme  Court.  Ap- 
pellate Division,  .Second  Dejiartiuent.  iVieni- 
ber  n,  1012.)    Action  by  Ida  iSilbennan  against 

I/lllis   Si  luT. 

PER  CURIAM.    Order  reversed,  with  $10 

costR  and  disbursement?,  and  motion  for  stay 

IM'iidinR  appeal  jjrant''d,  r;  ..n  plaiiitifT';  furni<ti- 
ing  security,  duly  approved  by  a  justice  of  the 
Supreme  Court,  for  the  payment  of  the  fund  on 
deposit  to  the  defendant  on  attiriuaine.  Se« 
Silberman  Scher.  138  N.  Y.  Sunj).  1002.  de- 
<  id  d  herewith.    See,  alaob  189  N.  Z.  Supp^ 

1144. 


SILBERMAN,  Appellant,  r.  SCHER, 
spondent   iSiupreme  Court,  Appellate  Ditrisioa, 
Second  Department.   January  17.  1913.)  Ac- 
tion by  Ida  Silborraan  asrainst  Louis  S -her.  No 
opinion.     Motions  denied,  with  $10  costs  in 

each  motion.  Satb  alao,  188  N.  Y.  Supp.  1241 
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55TMMONS.  Respondent,  v.  ErSTEIX  ot  nl., 
Aiipellants.  (Supreme  Court,  Appi'llute  l)ivi- 
Fion.  Second  Department.  January  10.  1913.) 
Af-tion  bj  Mai7  J.  Siminonfl  against  Mendel 
Epstein  and  another.  No  opinioo.  Judgment 
and  order  onanimowdy  aflmd,  with  oooti. 

In  re  SIMPKINS.  (Supreme  ComtU  Appel- 
late Division,  I'irst  Department.  January  24, 
1913.)  In  the  matter  of  Charles  J.  Simpkins. 
No  opinion.  Reference  ordered  to  officiu  ref* 
tree.   Settle  order  on  notice. 


SMITH,     Respondent,  EXOEZ^SIOR 

T'K F:\VIXG  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  .Second  Department.  De- 
(ember  U.  1'J12.)  Action  by  Charles  Smith 
againat  the  Excelsior  Brewing  Company.  No 
<^nioa.  Motion  to  dismiss  appeal  denied,  with- 
out coeta.  See,  also,  138  N.      Sapp.  U43. 


SMITH,  Respondent,  v.  VALENTINE.  Ap- 
[K-llant.  (Supreme  Court,  Appellule  Division, 
Second  Department.  Januat;^  2S,  1913.)  Ac- 
tion by  John  H.  Smith  against  Benjamin  E. 
Valendne.  No  opinion.  Order  affirmed,  with 
$10  eosts  and  dmnueeiiMikli. 


SOLFANTILLX,  Appellant,  v.  AUSTIN  et  al.. 
Respondents.  (Supreme  Coort,  Appellate  Divi- 
sion. Second  Department    January  24.  1918.) 

Actinu  by  Salvatore  Solfnnelli  against  Augusta 
Austin  and  others.  No  oi»iuion.  Motion  to 
dismiss  apinals  Braute<l.  with  5*10  costs,  bi- 
cause  of  the  failure  of  the  appellants  to  show 
merit,  aa  reqaired  bj  tiie  apedal  mltb 


SPANNHAKB  t.  MOUNTAIN  CONST.  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. January  17.  VJ\:'..)  Action  by  Otto 
L.  Spannhake  aeain-st  the  Mountain  Construc- 
tion ('on)pany.  No  opinion.  Ai)i)lication  grant- 
ed. Order  signed.  See,  also,  137  N.  Y.  Sapa 
900. 


SPENCER,  Appellant,  v.  CHAMBERLAIN, 
Ktspondent.  (Suprrme  Court,  Ai)peliate  Divi- 
sion, Third  Department.  I)ecemb«'r  IJO,  1012.) 
Action  by  Don  M.  Spencer  against  Worth 
('hamberlain,  as  executor  of  the  last  will  of 
Kate  B.  Field,  deceased.  No  opinion.  Judg- 
ment modified,  by  deducting  therefrom  the  sum 
of  !?12.L>5.  and.  as  modified,  affirmed,  withont 
costs  of  tnis  appeal. 


STAGE  SOCIETY  OF  NEW  YORK,  Appel- 
lant, T.  WAUX).  Com'r.  Respondent  (Su- 
preme Goart.  Appellate  DfviaioB,  First  Depar^ 

ment  January  1013.)  .\cfion  by  the  Stase 
.*?ociety  of  New  York  aj^ainst  Khinebinder  Wal- 
do, as  Commissioner,  etc.  H.  G.  Oray,  of  New 
York  CSty,  for  appellant.  H.  Crone,  of  New 
York  City,  for  respondent  No  opinioiL  Or- 
der affirmed,  with  $10  costs  and  disbnrMments. 
Order  filed. 


.•^TALKER.  Respondent,  v.  NEW  YORK 
CENT.  6c.  U.  R.  R.  CO.,  Appellant.  (Supnme 
Court,  Apwllate  Division,  Third  Department. 
Decemlwr  30. 1012.)  Action  by  Alida  C.  Stalk- 
er, as  adndnistratnz,  etc.,  of  Stephen  Stalker, 
d»>reased,  against  the  New  Yorit  Centra!  it  Hud- 
Fion  River  Railroad  Company,  as  lessee  of  the 
I'.oston  &  Albany  Railroad. 

P£R  CURIAM.  Judgment  and  order  affirm- 
ed, with  coeta. 

KELLOGG  and  HOrGHTON,  JJ.,  dissent, 
on  the  ground  that  the  proof  shows  that  the  de- 
•  •  (!•  lit  •  xercised  no  care  and  was  gOiltX  of  con- 
tributory negligence. 

STANDARD  NURSERY  CO.,  AppeUant  v. 
LOW£RY,  Respondent  (Supreme  Court.  Ap- 
pellate Division,  Third  Department  Decem- 
ber 30,  1012.)  Action  by  the  Standard  Nursery 
Company  against  hklwin  O.  Lowery.  No  opin- 
ion. JodgiMnt  affiimed,  with  ooatau 


STARBUCK,  Respondent,  v.  fiRIE  R.  CO., 
Appellant  (Supreme  Ooort,  Appellate  Divi- 
sioD,  Second  Department  January  17,  1013.  i 
Action  by  Ida  A.  Starbuck,  as  administratrfx, 
etc..  of  llt  iiry  Starbuck,  deceasod,  against  the 
Erie  Railroad  Company.  No  opinion.  Order 
affirmed,  with  flO  coats  and  disborsementa. 


STEHLI,  Appellant,  v.  McGREQOR,  Re- 
spondent  (Supreme  Court  Appellate  Division, 

lirst  Department.  January  24,  1913.)  Action 
by  John  A.  Stehli  against  John  McGregor.  B. 
I  tiordon.  of  New  York  City,  for  appellant.  N. 
W.  Hacker,  of  New  i'ork  City,  for  respondent 
No  opinion.  Order  affirmed,  with  eosts.  Or- 
der filed. 


STEINMAN  et  al..  Respondents,  v.  CON- 
LON.  Appellant  (Sui>reiue  Court,  Appellate 
l>ivi.sion.  First  Depiirlnieut  January  17, 
1013.)  Action  by  Benjamin  Steinman  and  an- 
other against  Eva  K.  Conlon.  B.  Rembaugh. 
of  New  York  City,  for  appellant  D.  Steckler. 
of  New  York  City,  for  rt  ^iiondents.  No  opin- 
ion. Order  alBrmed,  with  $10  costs  and  diis- 
bursements.  Order  filed.  See,  also,  138  N.  Y. 
Supp.  1144;  laO  N.  Y.  Supp.  1145. 


STEINMAN  et  al.  v.  CONI>ON.  (Supreme 
Court,  Appellate  Division.  First  Department 
February  <.  1913.)  Action  by  Benjamin  Stein- 
man ni:(l  another  against  Eva  K.  Conlon,  in 
whi<  !i  i;<U\ard  H.  Hosier  appeared  a.s  a  witness. 
No  opinion.  Motion  denied,  with  §10  costs. 
Order  iiled.   See,  also,  130  N.  Y.  Supp.  1146. 


In  re  STBNTON.  (Supreme  Court,  Appel- 
late Division,  First  Department.  January  31, 
1013.)  In  the  niatter  of  lyouisa  M.  Stenton,  de- 
ceased. Xo  opinion.  Motions  to  dismiss  aj»- 
peals  granted,  with  $10  costs,  unless  appellant 
wmplies  with  terras  stated  in  orders.  Orders 
filed.  See.  also,  148  App.  Div.  918,  182  N.  Y. 
Supp.  1147. 
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STBRN  et  aL,  BaiMndents.  t.  CARL 
LABMICLS  MUSIO  CO.,  Appellant  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment Februar>*  7,  1913.)  Action  by  Joseph 
W.  Stern  and  another  against  the  Carl  Lftcni- 
nile  Music  Company.  W.  G.  Morse,  of  New 
York  City,  for  appellant  T.  B.  Bitter,  of 
New  York  City,  for  respondents. 

PER  CURIAM.  Judgment  (74  Misc.  Rep. 
2C2,  133  N.  Y.  Snpp.  IOCS)  affiniMd,  with  eoati. 
Order  filed. 

INORAHAM,  P.  diMla. 

STEIWART,  Respondent,  v.  F.  W.  WOOL- 
WORTH  GO.  et  al..  Appellants.  (Sapitme 
Court,  'Appellate  Division,  Second  Department 
January  17,  1913.)  Action  by  Susie  TT.  Stew- 
art against  the  F.  .W*  Woolwortb  Company  and 
another. 

PHR  CURIAM.  While  it  will  be  competent 
for  the  plaintiff  to  prove  the  fact  stated  m  the 
seTenth  subdivision  of  the  complaint,  upon  the 
trial,  it  is  improper  to  plead  the  evidence. 
The  allegation  is  unnece«5sary  and  redundant, 
and  the  order  must  be  reversed,  with  JflO  costs 
and  disbursements,  and  the  motion  granted,  with 


STONE,  Respondent  v.  LE  SBUR  et  a!., 
Appellants.  (Supreme  Court.  Appellate  Divi- 
sion, Fourth  Department.  Janinuy  15,  1013.) 
Action  by  Thomas  K.  Stone,  as  receiver,  ete., 
against  John  W.  Ix*  Seur  and  others.  No 
opinion.  Order  affirmed,  with  ^10  coata  and 
dubntaemakti. 


SUBURBAN  LAND  IMPROVKMENT  CO., 
Respondent,  v.  BANKERS'  SURETi  CO.,  Ap- 
pellant, et  al.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  January  31,  1913.) 
Action  by  tlie  Suburban  lyand  Improvement 
Company  against  the  Bankers'  Surety  Compa- 
Dv',  impleaded  with  others.  E.  J.  Dowling,  of 
New  xork  Citjr;  for  appellant.  G.  S.  Daniels, 
of  New  Tork  City,  for  respondent  No  opin- 
ion. Jadgment  amimed,  with  ooata.  Osder 
filed. 

SURPLUS  ASSETS  CO.,  Respondent,  t. 
T^NEt  Apnellant  (Supreme  Court,  Appellate 
Division,  First  Department.  January  31, 
1913.)  Action  by  the  Sorplua  Aaaeta  Company 
against  Frank  A.  Lane.  B.  B.  Duncan,  of 
Brooklyn,  for  appellant  F.  E.  Nea§le,  of  New 
York  City,  for  respondent  No  opimon.  Judg- 
ni.  at  and  <MNler  affirmed,  with  ooata.  Older 
filed. 

SWAN,  Respondent  t.  WOODCOCK  et  aL, 
Appellaati.  Supreme  Oourt  Appellate  Divi- 
sion, Fonfth  Department  January  8.  19130 
Action  bv  William  H.  L.  Swan  afauiat  llilo  EL 

Woodcock  and  another. 

PER  CURIAM.   Judgment  and  order  affirm- 
with  costs.   See,  alao,  14d  App.  Dir.  837, 
134  N.  T.  Supp.  U47. 

LAHBBBT,     not  alttlng; 


SYL^'ESTBR,  Respondent  ▼.  MULLEN'  et 
al.,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Deimrtnient.  January  114,  1913.) 
Action  by  Jolm  A.  Sylvester  against  Uenry  J. 
Mullen  and  another. 

TfiR  CURIAM.  Older  unanimoosly  affirm, 
ed.  with  eoats.  Aa  to  the  refusal  of  the  lean- 
ed trial  justice  to  impose  costs  as  a  conditiot 
of  grantine  a  new  trial,  see  Post  Kerwin. 
IM  App.  DiT.  821,  184  k  X.  Sapp.  714. 


TAGOARTS  PAPER  CO^  Respondent  ». 
Ni:W  YORK  CENT.  &  H.  R.  R.  CO..  Appel- 
lant (Supreme  Court  Apt>ellate  Division. 
Fourth  Department  January  8,  1913.)  Ac- 
tion by  the  Taggarts  Paper  Company  again-^t 
the  New  York  Central  &  iiuilson  River  Rail- 
road Company.  No  opinion.  Jadgment 
ed,  with  costs. 


TERHUNB,  Respondent  THRHUNE,  Ap- 
pellant. (Supreme  Court  Appellate  Division. 
t^nt  Department  January  31,  19130  Action 
by  Anna  L.  Terhune  against  Curence  R.  Te^ 
liune.  Ehrich  &  Wheeler,  of  New^  York  City, 
for  appellant.  D.  C.  Hirsch,  of  New  York  Cit}'. 
for  respondent.  No  opinion.  Judgment  aSran 
ed  with  ooata.   Order  filed. 

TERRAONI  et  al.,  Respondents,  t.  ILLI« 

NOIS  ST^RETY  CO..  Appellant  (Suprenv 
Court,  Appellate  Division,  First  Department. 
February  7,  1913.)  Artion  by  Giovanni  Tcr- 
ragni  and  another  against  the  Illinois  Surety 
Company.  N.  L.  Keach,  of  New  York  City,  fer 
appellant.  M.  Schneiderman.  of  New  Xork 
Citr,  for  renioDdenta.  No  opudon.  Jodgmeat 
affinnad,  with  eoati.  Order  Sled. 


TERWILLIGER,  Respondent,  T.  BROWN- 
ING, KING  &  CO.,  Appellant  (Supreme 
Court,  Apoellate  Division,  Third  Department. 
January  16,  1013.)  Action  bv  Frank  W.  Tc^ 
williger  against  Browning,  King  &  Co.,  a  c«r- 
poration.  No  opinion.  Motion  fbr  leaTO  to  ap- 

geal  to  Court  of  Appeals  (from  152  App.  Div. 
52,  137  N.  Y.  Supp.  572)  granted,  and  ones- 
tion  oertifled  m  nUowa:  Doat  tha  oompmiat 


TAGLIAYIA,  Appellant,  Y.  

et  aL,  Respondents.  (Supreme  Coort  Appel 
late  Division,  First  Department  January  24.  ' 
1013.)  Action  by  1'  rederick  T.  Tagliavu 
against  T.  M.  Raudolnh  Meildeham  and  anotli 
er.  J.  B.  Shope,  of  New  York  City,  for  appel- 
lant O.  WhitUeaey.  of  New  York  Uty.  for 
respondents.  No  opinion.  Judgment  nod  or- 
der affirmed,  with  costs.  Older  filed.  See,  al- 
so, 138  N.  Y.  Supp.  1145. 

TELLER,  Appellant       KUXZ  et  ai.,  re- 
spondents.  (Supreme  Court  Appellate  Divisit^u.  ' 
Fourth  Department    January  22,  1913.)  Ac- 
tion by  Oeoige  R.  Teller  against  wiUinm  Kms 
and  others.    No  opinion.  Judgment 
with 
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fltate  facte  rafidtat  to  eonstitute  a  eaate  of 
action? 


In  ro  TIIIRTY-BIOHTII  ST.  IN  CITY  OF 
NEW  YORK.  In  fe  PORTER  «t  aL  (Su- 
preme Court,  Appdiftto  DiTfafon,  Second  De- 
partment. January  17,  1013.)  In  the  matter 
of  the  application  of  the  City  of  New  York,  etc., 
relative  to  aLquirinfj  title,  etc.,  for  ferry  pur- 
poses. Thirty-Eigbth  Street,  etc.  The  City  of 
New  York  appeals,  and  David  Porter  and  Thom- 
as P.  Grflham  are  respond^ts.  No  opinion. 
Order  modified,  hy  fixing  the  taxation  of  the 
fees  of  the  clai man's.  I'ortcr  and  Graham,  at 
the  sum  of  $4,000  for  each,  and,  as  thus  modi- 
tied,  order  affirmed,  without  costs  oC  tUa  appeal. 
See,  also,  138  N.  Y.  Supp.  1147. 

Tn  re  THIRTY-EIGHTH  ST.  IN  CITY  OF 

NEW  YORK.  In  re  roRTKR  et  al.  (Su- 
preme Court,  Appclliitc  l)ivision.  Secotul  De- 
partment. January  I'S,  1913.)  In  tlw  nuirter 
of  the  application  of  the  City  of  New  York  rela- 
tive to  acquiring  title,  etc.  Thirty-Eighth 
Street,  etc.  The  City  of  New  York  appeals,  and 
David  Porter  and  Thoma.«?  P.  Gmlmra  are  re- 
sfvoudents.  No  opinion.  Motion  denied,  with- 
out costs.    See,  also,  139  N.  Y.  Supp.  1147. 

In  re  THIRTY-EIGHTH  ST.  IN  CITY  OF 
NEW  YORK.  In  re  STONE.  (Supreme 
Court,  Appellate  Division,  Second  Department 
JanuarA  17,  1013.)  In  the  matter  of  the  ap- 
plication of  the  City  of  New  York,  etc.,  relative 
to  acquiriu;;  title,  etc.  The  City  of  New  York 
appeals,  and  William  Stone  is  respondent  No 
opinion.  Order  modified,  by  fixing  the  taxation 
of  the  fees  of  the  claimant.  Stone,  at  the  sum 
of  $4,000.  and,  as  thus  modified,  order  ultirmcd, 
without  costs  of  tUa  appeat  See,  also,  138  N. 
Y.  Supp.  1147. 


Ib  re  THIRTT-BIOHTH  ST.  IN  CITT  OF 

NEW  YORK.  In  re  STONE.  (Supreme 
Court.  Appellate  Division,  Second  Department 
January  I'S.  1013.)  In  the  matter  of  the  appli- 
cation of  the  City  of  New  York  relative  to  ac- 
quiring title,  etc.,  for  ferry  purposes.  Tliirty- 
Eighth  Street,  etc.  The  City  of  New  York  ap- 
peals, and  William  Stone  is  respondent.  No 
opinion.  Motion  denied,  without  Ooatl.  See, 
also,  139  N.  Y.  Supp.  1147. 


85%  AUTOMOBILE  SUPPLY  CO.,  Re- 
spondent, V.  RUBLY,  Appellant  (Supreme 
Court,  Appellate  Division,  First  Department 
January  17,  101.?.)  Action  by  the  Zr^'/o  Auto- 
mobile Supply  Company  against  William  Rubly. 
H.  Jones,  of  New  York  City,  for  appellant  II. 
B.  Tibbctts,  of  New  York  City,  for  respondent 
No  opinion.  Order  affirmed,  with  $10  ooste  and 
Order  filed. 


Division,  Fourth  Department.  January  8, 
1013.)  Action  hy  Jacob  Thomy  and  another 
against  Alvah  E.  Hrh  lier  and  others.  No  opin- 
ion.  Judgment  aihrmed,  with  costs. 


THROCKMORTON  v.  HOWELL.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment January  17,  1913.)  Action  by  C.  Wick- 
liffe  Throckmorton  against  Wm.  8.  Howell. 

No  opinion.  Motion  granted,  with  $10  cost.s. 
Order  hied.    See,  also,  139  N.  Y.  Supp.  1147. 


THROCKMORTON  t.  HOWELL.  (Su- 
preme Court,  Apiiellate  Division,  First  Depart- 
ment. January  17,  1013.)  Action  by  C.  Wick- 
liffe  Throckniurtou  against  Win.  S.  Howell. 
No  opinion.  Motion  denied,  without  costs.  Set- 
tle order  on  aotica.  See,  aisob  ^  N.  Y.  Sow* 
1147. 


TIOGA  MILL  Sc  ELEVATOR  CO.,  Respond- 
ent. V.  ().  C.  SPAXX  CRAIN  CO.,  Appellant 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. January  8.  19X8.)  Action  by  the 
Tioga  Mill  &  Elevator  Company  against  toe  O. 
G.  Spann  Grain  Company.  No  oxanion.  Order 
aflmed,  with  $10  ooats  and  disbunementa. 


TISDALE  LUMBER  CO..  Respondent,  v. 
READ  REALTY  CO.,  Appellant,  et  al.  (Su- 
preme Court,  Appellate  Division.  Second  De- 
partment  January  17,  1913.)   Action  by  the 

Tisdale  Lumber  Company  against  the  Read 
Realty  Company,  Gustave  A.  Cooper  heing  aNo 
a  rcsjiondont  No  opinion.  Motion  d<"iiif<l. 
without  costs.   See,  also,  13S  N.  Y.  Supp.  iCO. 


THOMY  et  al.,  ApnellanU,  v.  BELCHER  et 
aLa  Bespondenta.    (Sopreme  Courts  Appeilata 


In  re  TOBEY'S  ESTATE.  (Supreme  Court 
Appellate  Division,  Fourth  Department.  Janu- 
acy  22,  19130  In  the  matter  of  the  esute  of 
Eunice  Jane  Tobey,  deceased.  No  opinion.  De- 
cree affirmed,  with  coats. 


TOMS,  Respondent,  v.  TOWN  OF  NEW- 
FANE,  Appellant  (Supreme  Court  AppeQate 
Division,  Fourth  Department.  Jan\iary  '2'2, 
1913.)  Action  by  Imo  W.  Toms  against  the 
Town  of  Newfane. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  granted,  with  costs  to  ap* 

pellant  to  abide  event.    Ucld,  that  the  evidmice 
fails  to  estahlish  actionable  negligence  against 
the  defendant 
KBUSB,  J.,  dissents. 


TOWNSEND,  Respondent  v.  TOWNSEND, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion. Second  Department  January  17,  1913.) 
Acttoa  by  Florence  E.  Townsend  against  GeofKO 

S.  Townsend.  No  opinion.  Judtrnient  affirmed 
by  default,  with  costs.  See,  also,  lUb  N.  Y. 
Snpp.  114(1. 
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TROIAXO  et  al.,  Respondents,  v.  E(iAN  et ! 
al..  Appt'Uauts.  (Sapreme  Court,  Appellate  Di- 
visioa.  First  Department.  Janunry  31,  1JU3.)  I 
Action  by  Andrew  Troiano  and  others  against 
C'harloH  E.  Egan  and  others.  J.  E.  Doherty,  of 
Hrooklyn,  for  appellants.  J,  G.  Deane,  of  New 
York  City,  for  res|)ondent8.  No  opinion.  Or- 
der affirmed,  with  $10  coats  and  disbunements. 
Order  filed. 


TROTTER,  Respondent,  v.  DirK  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
First  Dopartuu-nt  Junoary  3,  1913.)  Ac- 
tion by  Walter  F.  Trotter,  as  receiver,  tgainst 
Wlllfam  A.  Dick  and  otbers.  R.  P.  Buell.  of 
New  York  City,  for  appellant«i.  II.  .\.  Unyne, 
of  New  York  City,  for  rt'spuiident.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments, with  leave  to  defendants  to  withdraw  de- 
murrer and  to  answer,  on  payment  of  costs. 
Order  filed.  See,  also,  138  M.  X.  Sapi».  1148. 


TBOITER  V.  DICK  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department.  Janu- 
ary St  1913.)  Action  by  Walt.  r  F.  Trotter, 
as  receiver,  etc..  a;;ain«t  Williain  A.  Dick  and 
others.  No  opinion.  Mi  li. ns  granted.  Ques- 
tions ceriilied.  Order  tiled.  iSee,  Alao.  IHQ  N. 
T.  Sopp.  114& 

TROTTER  V.  IRON  RY.  CO.  pt  nl.  (Sn- 
preiiie  Court,  AppeMate  Division.  First  Depart- 
ment. January  31,  19i;{.>  Action  by  Walter 
F.  Trotter,  as  receiver,  etc.,  against  the  Iron 
Railway  Company,  impleaded  witli  others.  No 
opinion.  Moticm  granted.  Questions  certified. 
Mer  filed. 


TROTTER  v.  T.TSMAN  et  nl.  (Supreme 
Court.  Appellate  Division,  First  Dejmrtment. 
January  3,  1913.)  Appeal  from  .Special  Tenn, 
New  Yorlc  County.  Action  by  Walter  F.  Trot- 
ter, as  receiver,  against  Frederick  .T.  Lisman 
and  others.  From  a  judgment  sustaining  the 
demurrer  interposed  liy  tiie  Iron  Railway  Com- 
pany, and  dismissing'  the  complaint,  plaintiff 
appeals.  Reversed,  and  demurrer  overruled. 
See.  also,  131  App.  Div.  932,  110  N.  Y.  Supp. 
1149.  Hugh  A.  Bayne,  of  New  York  City,  for 
appellant.  George  Welwood  Murray,  of  New 
York  City,  for  respondent. 

PER  CURIAM.  .ludgment  appealed  from 
most  be  reversed,  with  costs,  and  tne  demurrer 

overruled,  with  costs,  with  leave  to  the  defend- 
ant to  withdraw  the  demurrer  and  to  answer, 
on  payment  of  costs  in  this  court  and  in  the 
court  below,  on  the  ground  that  the  demurring 
defendant  is  a  proper,  although  perliapa  not  a 
ne<»8Bary,  party  to  the  action. 


TROWBRllXiE.  Appellant,  TOWNSEND. 
Respondent.  i.Supreme  Court,  Appellate  l)i\i- 
eion.  First  Department.  January  31,  1913.) 
Action  by  Katliarine  B.  Trowliridge  against 
James  M.  Towneend,  individasJIy  and  aa  execu- 


tor, etc.  W.  T.  Jerome,  of  New  York  City,  for 
ap|)pllant.  C.  V.  .\nablc.  of  New  York  City, 
for  resi»ondent.  No  opinion.  Order  .itfirmed, 
with  $10  costs  and  disbursements.    Order  hied. 

TULT^  R. -pnnd.  nt.  v.  P,AKni:TT.  App.-Ibnt. 
(Supreme  Court,  Apj>e|]ate  Divi.sion.  I'irst  De- 
partment. January  31.  1913.)  Action  bv  J-jl- 
ward  E.  Tull  against  Marian  A.  Barrett.  B. 
1'.  Buell,  of  New  York  City,  for  appellant.  C 
().  Maas,  of  New  York  City,  for  res{)ondent. 
No  oi>inion.  Onler  allirmtHl,  with  $10  costs  auj 
dislitii  M  iiK  nt^.  with  leave  to  defendant  to  with- 
draw demurrer,  upon  payment  of  cu«U  in  tins 
court  and  in  tlie  court  Iwlow.  Order  filed. 


r\(;i:R  et  al.,  Respondent.*?,  v.  IVIITXAR  rt 
al..  Api>ellnuts.  (Supreme  Court,  .\ppellate  Di- 
vision, Fourth  Department.  January  S.  IDKi.) 
.\ction  by  (ieorge  E.  L'flger  and  others  agaiixt 
John  C.  Millar,  individually,  etc.,  and  another. 
No  opiDion.  Motion  for  leave  to  appeal  to 
Court  of  Appeala  (from  138  N.  Y.  Supp.  114C> 
denied,  witli  flO  costa. 


T^RLACIIER.  Respordent,  v.  NEW  YORK 
TELKI'IK  »NE  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division.  .Se<>ond  Department.  Janu- 
ary 17,  1913.)  Action  by  Charles  Urlach^r 
against  the  New  York  Telephone  Company.  2i9 
opinion.    Motions  denied,  without  cu»iei. 


UTESS,  lirspondtnt.  v.  ERIE  R.  CO.,  Appel- 
lant. (Supreme  Court,  .\ppellate  Division, 
Fourth  I  k'lmrtment.  January  8.  1913.)  Ai  li<4l 
by  Max  F.  t*  teas  against  the  £rie  Railroad  Com- 
pany. 

PER  CURIAM.    Judgment  and  order  afRmv 
ed,  with  costs.    See,  also,  14U  App.  Div. 
125  N.  T.  Supp.  1148. 

MeLENXAN,  P.  J.,  and  LAMBERT.  .T..  dis- 
sent.  ii{)on  the  authority  of  decision  in  .same 
rase  on  former  appeal,  WlfOKUd  at  204  N.  X. 
324,  97  N.  £.  722. 


VANDIVER,  Appellant,  t.  WILLIAMS  et 
al..  Respondent.  (Supreme  Court.  Appellato  Di- 
vision, First  Department.  January  24.  19i:t.) 
Action  by  Alinnfh  C.  Vandiver  against  .Tttlni  Wil- 
liams and  another.  C.  S.  Mn<>ken/.ip.  <>f  Nt  iv 
York  City,  for  apinllant.  W.  H.  Baker,  of  N-n 
York  City,  for  respondent  No  opinion.  Judg- 
ment and  Older  affirmed,  with  coata.  Order  filed. 


VAN  VOORITIS,  Respondent,  v.  MARTIN, 
.\ppellant.  ( Sufireme  Court.  Appellate  DivlHiiO, 
Second  Department.  January  10,  1913.)  .\c 
tion  by  Annie  C.  Van  Voorhis  acainst  James 
B.  Martin.  No  opinion.  Judigment  and  order 
unanimouely  aflkmed,  witii  coeta. 


VOJTOISOVICSH,  Beapondent,  v.  SOL.VAT 
PROCESS  CO..  Appellant  (Supreme  Oimrt. 
Appellate  DiTiaion,  Fonrth  Department.  Ja»> 


Digitized  by  Google 


MEMORANDUM  DECISIONS 


U49 


IUI17  8,  1913.)   Action  by  Jo5<»ph  Vojtoisovirsh. ' 
nn  infant,  etc,  against  the  Solvay  Troj  ess  Com- 
pany. Ko  «q[rtBlMi.  Jndgment  and  order  aoinn- 
ed.  with  eosta. 

In  re  VOXMAN.  (Supremo  Court,  Appellate 
Division,  First  Department.  .Trimmry  24,  1913.) 
In  the  matter  of  William  Voxiuan.  No  opinion. 
Application  granted.  Sottlo  ordor  on  notice, 
s.  o,  alao,  148  App.  Div.  286.  132  M.  X.  Supp. 
217. 

Tn  rc  WATiSn.  (Supreme  Court,  Appellate 
Division.  Second  Departmmt.  .January  17, 
I^IS.)  In  the  matter  of  .losoph  A.  Walsh,  an 
attorney.  No  opinion.  Motion  granted,  and 
tvspondent  sttspended  from  practice  for  a  period 
of  throe  yonrs  from  tbo  date  ot  the  entry  of 
the  order  herein. 

WAr.Sir.  Respondent,  v.  SIIEEIIY,  Appel- 
lant. (Supreme  Coort,  Appellate  Division,  Sec- 
ond Department.  January  '24,  1913.)  Action 
by  John  A.  W^alsh  acninst  Frank  Sheehy. 

PER  CURIAM.  .Tudument  and  order  revers- 
ed, and  new  trial  granted,  costs  to  abide  the 
event,  on  the  snniod  that  the  verdict  of  the  jury 
as  to  flllenatfon  of  the  affections  of  plaintira 
wifr  hy  drf.'ddant  was  not  aoffidently  juatined 
by  the  evidence. 

WARD.  Respondent,  v.  NEW  YORK  CENT. 
&  II.  R.  R.  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division.  Fourth  Department.  .Tanu- 
;  rv  L'J.  Action  by  William  Ward  aKainst 

the  New  York  Central  &  Hudson  River  Railroad 
Company. 

PliR  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  with  ooets  to  appel- 
lant to  abide  event,  upon  the  cmund  that  the 
verdict  of  the  jury  on  the  question  of  defend- 
ant's neglifrence  is  contrary  to  and  agaioBt  the 
weight  of  the  evidence. 

BOBSON.  J.,  diaaenta. 

WASnni'RN  et  al.,  Rosponrlents,  T.  SAI^ 
MON,  Appellant.  (SuprcMju-  Court,  Appellate 
Division,  Second  Department.  January  17, 
1813.)  Action  by  Albert  II.  Washburn  and 
^anotliiNr  against  William  Salmon.  No  opinion. 
Motioa  denied,  with  $10  ooata.  See,  alao,  13S 
N.  Y.  Sttpp.  1148. 

WATSON  v.  REAVER.  (Supreme  Court, 
Api»ellat('  Division.  First  Department.  Janu- 
ary 17,  irtK^)  Action  by  John  H.  Wntson 
ajrainst  William  Beaver.  No  opinion.  Motion 
p ran  tod.  unless  appellant  compiles  with  terms 
stated  in  order.  Onler  filed.  Soe.  alsO*  152 
App.  Div.  047,  137  N.  X.  Supp.  1148. 

•WEIN8TEIN  V.  CITY  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Division.  First  De- 
partment  January  17,  1913.)   Action  by  Ma- 


than  Weinstein  acalnst  the  City  of  New  York. 
No  opinion.  Application  granted.   Order  signed. 


WF.INLS  V.  LIGHT  et  al.  (Supreme  Oourt, 
Appellate  Division,  First  Department.  January 
31,  1913.)  Action  by  Morris  Weinus  against 
Benjamin  Light  and  others.  No  opinion.  Ap- 
plication denied,  with  $10  coata.  Order  aigned. 
See,  also,  127  N.  Y.  Supp.  466. 


WELLS,  Appellant,  v.  SCOFTELD,  Respond- 
ent. (Si^MFama  Court,  Appellate  Diviaion.  Tiiird 
Department  JTannary  16.  1913.)  Acnon  by 
Aaron  W^ella  against  Carrie  L.  Scofield.  as  ad- 
ministratrix, etc.,  of  Frederick  R.  Scofield.  de- 
cea.sed.  No  opinion.  Motion  ^rranted,  with  $10 
coata,  unless  the  appellant  serves  his  ca.<«e  and 
brings  the  same  on  for  argnment  at  the  March 
term,  in  which  case  motion  denied,  without 
costs.    See,  also,  138  N.  T.  Bnpp»  1148. 


WESTER  et  at..  Respondents,  CASEIN 

CO.  OF  AMERICA,  Appellant.  (Supreme 
Court.  Ai)pellate  Division,  First  Department. 
January  .il,  1913.)  Action  by  Juan  E.  Wester 
and  others  acainst  the  Casein  Company  of 
America.  C.  J.  Hardy,  of  New  York  City,  for 
appellant  P.  B.  Olney,  of  New  York  City,  for 
respondents.  No  opinfmi.  Judgment  and  order 
affirmed,  with  costs.  Order  filed.  See,  also^  140 
App.  Div.  442,  125  N.  Y.  Supp.  335. 

In  re  WRITE.    (Supreme  Court,  Appellate 

Division,  Second  Department.  January  24. 
1913.)  In  the  matter  of  William  H.  White  au 
attornev.  No  opinion.  Matter  referred  to  Hon. 
William  D.  Dickey,  official  referee,  for  hearing 
and  raport.  with  his  opinion. 


WHITE  «e  al.  CITY  OF  NEW  YORK  et 
al.  (Supreme  Court,  Appellate  Division,  Second 
Department.  January  24,  1913.)  Action  by 
Maud  S.  Whito  and  others  against  the  city  of 
New  York  and  Bryant  Seaomn.  No  opinion. 
Judgment  aflinned,  with  coats. 


WHITE,  Respondent,  v.  POWLEY  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion. Third  Department.  December  30,  1912.) 
Action  by  Daniel  White  against  Joseph  1^. 
Powley,  and  others.  No  opinion.  Judsment 
and  order  unanimously  affirmed,  with  costs. 


WHITE  v.  SCHWEITZER  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Depnrtmcnt. 
January  17,  1»13.)  Appeal  from  Trial  Term. 
Nasnau  County.  Action  by  William  B.  White 
a?aiii^)  Nathan  Schweitzer  and  another.  From 
a  jiidirment  for  defendants,  plaintiff  aiiii.als. 
Reversed,  and  now  trial  granted.  See,  also, 
14»  App.  Div.  954.  133  N.  Y.  Supp.  1149. 
Hartwell  CabeU,  of  atw  Xork  Oltj,  for  appel- 
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lant.    Tullnn  Artbvr  LcTO,  Of  New  York  City, 

for  rospondents. 

JKNKS,  p.  J.  Two  opinions  were  written  on 
the  former  appeal,  by  Thomas.  J.,  and  by  Burr, 
J.,  respectively.  147  App.  Div.  644,  554.  132 
N.  Y.  Siipp.  ft44.  O'O.  Tliomas.  J.,  conGned 
discussion  to  the  qufslion  of  delivery.  All  con- 
curred, snvo  Ilirschbcrj;,  J.  Burr.  J.,  thought 
that,  aside  from  the  ouestion  of  delivery,  there 
were  two  OtlMT  qMtnoiM  Ift  tiie  case :  First, 
whether  there  waa  any  cTldanee  of  acoepUmce 
on  the  part  of  the  defendanta;  and,  aecond, 
whether  the  verdift  was  auninst  the  weight  or 
e\  idence.  After  extended  discussion.  Burr.  J., 
said  that  "upon  this  evidence  the  court  siiould 
not  have  submitted  to  the  jury  the  question  of 
an  acceptance  Implied  from  circuawtucM,'*  and 
held  that  exceptions  to  the  charge  were  well 
taken.  As  appears  from  the  opinion  of  Barr,  J., 
the  court  did  not  pass  upon  the  wci;:ht  of  the 
evidence  as  to  whether,  under  the  contract,  the 
turlteys  were  to  be  scalded  or  dry-piclced.  All 
concurred  with  Burr,  J.,  save  llirschbeig,  J. 
Thus  the  case  upon  the  first  appeal  presented 
the  issue  of  fact  whether  the  turkeys  were  to 
be  scalded  or  drj^-picked.  The  ense  now  pre- 
sented, not  only  contains  the  original  evidence, 
but  also  additional  evidence  offered  by  the  plain- 
tiff to  the  effect  that  the  turlceys  called  for  by 
the  contract  were  to  be  scalded.  Without  paaa- 
ing  upon  the  probatlTe  force  of  the  eiMence  of 
either  party  as  to  the  kind  of  turkey??,  wc  hold 
that  this  issue  should  have  been  submitted  in 
the  first  instance  to  the  triers  of  fact.  Tliere- 
fore  the  exception  to  the  dismissal  of  the  plain- 
tiff was  well  taken,  and  there  must  be  a  new 
trial  granted,  coau  to  abide  the  event  All  con- 
enr. 


WHITE  V.  WKSTEHN  fXIOX  TELE- 
GRAl'II  CO.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  January  17,  1913.) 
Action  by  William  N.  White  against  the  West- 
ern Union  Telegraph  Company.  No  opinion. 
Motion  denied,  with  .$10  costs.  Older  filed. 
See,  also,  138  X  Y.  Supp.  GU& 

In  re  WILLCOX.  (Supreme  Court,  Appel. 
late  Division.  First  Department.  January  17, 
1013.)  In  the  matter  of  William  R.  Willcox. 
No  opinion.  Motion  denied,  with  $10  custs. 
Order  filed.   See,  also,  188  N.  X.  Supp.  1140. 

WILLIAMS  V.  BILLIXdTON  et  al.  (Su- 
preme Court.  Apjiellute  I >i vision.  First  Depart- 
ment, .lanuary  M,  J'.li;:.;  Atiion  by  Justus 
N.  Williams  against  lieno  K.  Billington  and 
Others.  No  opinion.  Motion  denied,  without 
coeta*  with  leave  to  renew  after  determination 
of  appeal  to  Court  of  Appeala.  Settle  order 
on  notice.  .Memorandum  per  curiam.  Seiu  al- 
so. 135  N.  1.  bupp.  32. 


WILLIAMS.  Respondent,  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
January  8*  1918.)  Action  hF  Heaiy  WllUant 


against  the  New  York  Central  A  HadwM  Bhtf 

Hailroad  Company. 

I'KK  CURIAM.    Order  reversed,  and 
trial  granted,  with  costs  to  apoellaot  to  thvif 
event.  Held,  that  the  Tetdlet  of  the  jury  upos 

the  question  of  piaintifT'i^  freedom   ti  la  o>ei- 
tributory  nejirligence  is  contrary  to  uuvi  a^AiUSt 
the  Weight  of  evidence. 
KRUSE,  J.,  dissents. 


WILLSON,  Appellant,  t.  FISnER.  R-s 
spondent.  (Supreme  Court.  App*'Iiat.'  1  >ivisi.>:]. 
loiirth  Department.  January  S.  lUloJ  A 
tiou  by  Frederick  M.  Willson  against  Geur^e 
T.  Fisher.  No  opinion.  Judgment  (.75  Mi*^. 
Rep.  382,  185  N.  Y.  Supp.  582)  amrmed.  witk 
coats. 


WISE,  Respondent,  v.  LAW  REPORTING 
CO.,  Appellant.  (.Supreme  Court.  Appellate 
Division,  Fourth  Department.  January  S. 
1818.)  Action  by  James  B.  Wise  acaiaat  tlir 
Law  Reporting  Company. 

PER  CURIAM.  M.ifion  for  reargument  of 
appeal  (138  N.  Y.  Supp.  Il.j0)  from  order  ii»- 
nyiug 'motion  for  change  of  venue  denied,  with- 
out coHtn.  .Motion  for  modification  t»f  ord^r 
affirming  said  order  denied,  upon  ^e  groonl 
that  the  application  for  leave  to  renew  the  ruo- 
tion  for  i  liange  of  venue  should  made  at  th* 
Special  Term.  Motion  for  reargument  of  ap* 
peal  Irom  judguit^ut  denied,  without  costs. 


WISE.  Respondent,  v.  NORTHERN  SPE- 
CIALTY CO.,  Appellant  (Supreme  Court.  Ap- 
pellate Division,  Fourth  Department.  Janu- 
ary 8.1913.)  Action  by  Jamee  B.  Wise  agaimtt 
the  Northern  Specialty  Company.  Ko  opinioa. 
Judgment  affirmed,  with  costs. 


WITKOV  T.  HARMON.  (Supreme  ConrU 
Appellate  Division,  First  Department.  Janu- 
ary 17,  1913.)    Action  by  Fnderick  A-  Wit- 

kov  against  Clifford  B.  Ilarmon.  No  opinion. 
Application  denied,   with  1^10  ooats.  Order 


In  re  WOOD.  (Supreme  Court,  Appellate 
Division,  Second  Department.  January  17. 
191.H.)  In  the  matter  of  the  judicial  ii^ttlemenr 
of  the  account  of  George  Wood,  aa  committee  of 
tlie  e.<;tate  of  Levi  Melhado»  an  incompetent 
per»ou. 

PER.  CURIAM.  Decree  and  order,  in  so  far 
as  appealed  from,  modified  bj  reducing  the 
amount  of  the  additional  allowance  to  the  com- 
mittee from  $1,000  to  $250,  and,  aa  thua  modi- 
lied,  athrmed,  without  costs. 

HIBSCHBBRQ,  J.,  votes  to  afflna. 


W.  p.  CALLAHAN  CO.,  Respondent,  v. 
HILLS  et  al..  Appellants.  (iSupreme  Court, 
Appellato  Divfalon,  Hut  Depiertnieiit.  Jaaa- 
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iry  81,  1013.)  Action  by  the  W.  P.  Callahan 
J«*mpany  against  William  Hills  and  others. 
M.  Oonboy,  of  New  York  City,  for  appellants, 
bl.  J.  NAthiui.  of  Mew  York  Oitjr,  for  respond- 
ent. 

PKR  CURIAM.  .Tudsnient  and  «fdar  afflnn- 

ed  with  cfnits.    Order  filed. 

ItfA-UGHLIN,  dissents,  and  voting  for  re- 
venal  and  diamiMal  oC  complaint  as  to  defend- 
ant WiUiam  Hilli. 


ZABLATZKT,  Appellant,  t.  UNITED 
STATES  CASUALTY  CO.,  Respondent.  (Su- 
preme Court,  Appellate  Division.  First  Dooart- 
ment  January  8»  XdlS.)  Action  by  Mary 
SSablaUdty  a«rainst  the  Umted  States  Casualty 
Company.  G.  V.  Grainger,  of  New  York  City, 
for  appellant.  C.  S.  I'etrasch,  of  New  York 
City,  for  rcsnondent.  No  opinion.  Order  af- 
firmed, with  SIO  costs  and  diabursementa.  Or- 
der  filed. 
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ABANDONMENT. 

8««  DiTom>,  II  37.  G2:  Husband  and  Wife,  |  8: 
Intoxicating  Liquon,  I  28;  Landlord  and 
Tenant,  |  134. 

ABATEMENT  AND  REVIVAL 

n.  ANOTHER  AOnOV  FBJNDIJfO. 

§  8  (X.Y.Sup.)  An  action  at  law  on  a  note 
held  not  n  bar  to  a  aubseguent  action  to  fore- 
dose  a  trust  instrument  given  by  the  maker 
to  tk  trustee  for  the  payee  to  secure  the  pay- 
ment 6f  the  note  and  other  indebtedness.— 
Hyen  t.  Stein,  189  N.  T.  8.  702. 

VI.  WAIVER  OF  GROUNDS  OF  AB  ATE- 
MBHT  AND  TIICE  AND  MAlfWEB. 
OF  FUBADINO  IN  OENERAI.. 

§79  (N.T.Sup.)  Stipulation  by  plaintiff  in  di- 
vorce that  atljonrnm«?nt  of  lioarina;  of  motion 
to  vacate  jiulKment  should  not  preju(li«'o  dt-fond- 
nnt's  rights  held  to  authorize  th<^  oiurt.  afttT 
plaintiff's  death,  to  dotermine  the  unniun  to 
vara  If,  altbouirh  there  were  no  residents  of  the 
state  who  could  be  substituted  as  plaintiff.— 
Hunt  T.  Hont,  189  N.  T.  S.  413. 

ABSENCE. 

See  Death,  |  2;  Limitation  of  Artinns,  §  105. 

ABUTTING  OWNERS. 

See  Street  Bailnada,  1 18. 

ACCEPTANCE. 

See  BUb  and  Notes,  f|  10.  7S;  Dedication: 
Salea.  |  IdSH  t  Vendor  and  Purdwaer,  |  Id 

ACCESSION. 


See  Flxtozw. 


ACCESSORIES. 


See  Tndirtmont  and  Information,  S  174. 


ACCOMMODATION  PAPER. 

See  Bills  and  Notes,  fi  75,  96,  871. 

ACCORD  AND  SATISFACTION. 

See  Novation:  Payment;  Release. 

I  7  (N.Y.Sup.)  That  the  payment  of  an  admit* 
ted  liability  on  a  judicment  for  rent  was  made 
with  money  bomwod  by  the  tenant  did  not 
make  it  a  payment  by  the  lender,  so  as  to  ren> 
der  it  an  accord  and  satisfaction  of  the  liability 
for  rent  8ul)s«Miuf»ntlv  ar<Tiiinir. — Ivv  Couit 
Realty  Co.  v.  Kuapp,  139  N.  Y.  S.  918. 

1 8  (N.T.Sup.)  A  tenant's  payment  of  a  Juds* 
ment  for  one  month's  rent  wa«  not  an  acoord 
and  satisfaction  of  an  independent  liabilijbr  for 
four  months'  rent.— Ivy  Ooart  Realty  Ot, 
Knapp,  139  N.  Y.  S.  918. 

ACCOUNT. 

See  Account  Stated;  Corporations,  $  308; 
Courts,  «8  188,  202:  Executors  and  Adminis- 
trators. II  115,  311,  507,  509;  Partnership^ 
{§  333.  336;  Reference:  Trusts.  |  296; 

ACCOUNT  STATED. 

I  19  (N.Y.Sjip.)  In  an  artion  on  an  account 
stated,  »>\  idi  nc'  hi  hi  s\i(}iti«'nt  to  make  out  a 
case  for  plaintiffs  in  the  absence  of  any  oppos- 
Inf  proof,  and  hence  a  verdict  for  defendant 
was  unwarranted.— Schalts  v.  Fitsgibbons,  139 
N.  Y.  S.  608. 

ACKNOWLEDGMENT. 

See  Evidence,  H  'SM  2fi.'. 

ACTION. 

See  Abatement  and  Revival;  Dismissal  and 
Nonsuit ;  Parties ;  States. 

n.  NATVBX:  AND  FORM. 

125  (N.Y.Sup.)  An  action  on  a  promissory 
note  Is  a  common-law  action,  and  a  defence  in- 
volving the  taklnar  of  an  account  does  not  change 
its  <  hnrarter.~OpT>«>nheimer      Tieblft  Realty 

Cm    i:'/>  X  Y  S. 
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m.  JOINDEK,  8PUTTING,  CONSOLI- 
DATION. AND  SEVERANCE. 

1 47  (N.y.Co.Ct.)  A  complaint  for  brench  of 
contract  held  not  objectionable  for  iniprnpt'T 
joinder  of  causes  of  action  bi-cnuse  of  allc};a- 
tions  of  cprtnin  torts,  inteniU-d  merely  as  evi- 
tieiicv  of  (irf(>n<]iint'K  vicilatiou  of  the  OOtttlftCL 
—Owen  V.  Brown,  139      X.  8.  451. 

148  (N.Y.Sup.)  Caa«i>  of  action  for  libel  by 
publicntion  of  a  story  of  iKivftiture.  falsely  rep- 
resented to  \ni\c  hcen  written  l»y  plaintiff,  and 
a  cause  of  action  under  Civil  I{i>;bts  Law,  ft 
51,  giving  a  right  of  damages  to  one  whose 
name  hat  been  used  for  trade  purposes  without 
hii  coHBent.  and  arising  out  of  the  MItne  pub- 
lication, hrid  properly  joined.— D'Altomottte  V. 
New  York  Herald  Co..  139  X.  Y.  S.  200. 

153  (N.Y.Sup.)  Where  goods  are  sold  on  in* 
stallments,  and  all  inatallments  are  due,  the 
seller  caimot  maintaiii  stpatate  actiona  an  the 
variottt  InatallaBOitaii— SiBMm  t.  Bierbaoar,  138 
N.  T.  &  827. 

ADJOINING  UNDOWNERS. 

See  Boandariea. 

ADJUDICATION. 

See  Courts,  H  05  US  :  JudKuunt.  H  506-952. 

ADJUSTMENT. 

Of  Ion,  aea  Insurance,  I  679. 

ADMINISTRATION. 

See  Exccntora  and  Administrators;  ReedTers. 

ADMISSIONS. 

See  Chniiual  Law.  §  400;   Evidence,  |f  23G- 
266 : '  Pleading,  U  128,  214,  360. 

ADOPTION. 

See  Depositions. 

1 7  (N.Y.Co.Ct.)  Whore  a  Roman  Catholic 
charitable  intititutioD  surrendered  foundlini:s  to 
a  married  couple  on  condition  that  they  should 
be  brought  up  in  the  Catholic  faith,  the  hus- 
band, survivin?  his  wife,  but  havinjt  no  definite 
rt  lii-'iiMis  lii  li.  f,  will  not  be  ^'ranted  an  order 
for  their  aUuptign  without  the  consent  of  the  in- 
stitution.—In  re  Korte.  139  N.  Y.  8.  444. 

ADULTERY. 

See  Divorce,  §§  l(>7,  129. 

ADVERSE  CLAIM. 

See  Quieting  Title. 

ADVERSE  POSSESSION. 

Ree  T>imitation  of  Actions;  Mines  and  Miner* 
als,  §  40. 

ADVERTISEMENT. 

See  Municipal  Corporations,  {i  630,  631. 


ADVICE  OF  COUNSEL 

See  Carriers,  i  382. 

AFFIDAVITS.  ^ 

See  Appeal,  §  564;  Attachment:  DepositkM 
Diaeomr;  Jodgnent^  |  181;  New  Mil 
106;  Tkutation,  f  706;  Tenae^  i  68.  ^ 

AFTER-BORN  CHILDREN. 

See  Descent  and  Distribution,  1  47;  Wilfail 
523. 

AGE. 

See  Evidence,  |  849 ;  Insarano^  |f  723,  73Ql 

AGENCY. 

See  Prindpal  and  Agent. 

AGREEMENT. 

Sec  Contracts. 

ALIENATION. 

See  Perpetuities. 

AMENDMENT. 

See  Judgment,  i  326;  Pleading,  i|  120.  24S- 

2sa 

AMOUNT  IN  CONTROVERSY. 

See  Courts.      IGO,  170. 

ANCILLARY  ADMINISTRATION. 

See  Executors  and  Administrators,  fi  518i  523. 

ANSWER. 

See  Pleading, 

APPEAL 

See  Corporations.  |  !522:  Coets,  H  227.  240. 
264:  Criminal  Law.  M  1023-1186:  JusticM 
of  the  Peace;  New  Trial;  Trial,  |  127. 

ni.  DECISIONS  KEVIEWABLB. 

(D)  FInnlftjr  of  Determinntlon. 

§  78  (N.Y.Sup.)  A  judgnu-nt  entered  upon  th» 
failure  of  defendants  to  act  on  the  permiis<i< 
granted  in  the  order  overruling  their  demur- 
rer, to  withdraw  it  and  answer  ia  a  final  O'^t 
an  interlocutory  judpoent.— Kramer  T.  Berth. 
130  N.  Y.  S.  341. 


(F)  Mode  of  lleiidttlOB,  Form,  aad  Batrr 

of  Jndarment  or  Order. 

I  127  (N.Y.Sup.)  No  appeal  lies  from  a  judf- 
ment  by  default— Oersmann  Waipoleb  IS!* 
N.  Y.  S.  1. 

nr.  RIGHT  or  review. 

|B)  Katoppd,  Wiilver,  or  Atfreeaaeata  Ai- 
feetlag;  Rlskt. 

5  153  (N.Y.Sup.)  lU-  consentinir  to  the  sc' 
mission  of  false  issues  ti>  the  jury,  plaintif" 
(lirj   nut   wiuve   their  rijrlit   of   appeal  on  fii 
ground  that  the  iinding  should  be  set  ai^ds  oo 


Diyiiized  by  Google 


L156 


IKDBX'DIGEST 


Appeal 


my  of  thp  prounfls  Rtated  in  Code  Civ.  Proc. 
5  l»in).— (iersou  V.  Blatick,  139  N.  Y.  S.  47. 

V.   PRESENTATION    AND  RESERVA- 
TION IN  LOWER  COURT  OV 
GROUNDS  OF  REVIEW. 

(A)   lanueM  and  (^aestlona  In  Itoitrer  Court. 

f  171  (N.Y.Sup.)  A  case  must  be  determined 

in  the  appellate  court  upon  the  same  theory  on 
wlufh  it  was  prt'Heuled  below.— .*<inuer  v.  Na- 
tional Fire  Ins.  Co.  of  Uartford,  Coniin  139 
Y.  S.  .'i75. 

i  179  (N.Y.Sup.)  Where  a  party  did  not  re- 
Queat  an  instructioB  dirediog  the  jury  to  dis- 
re^rd  certain  testimony,  tbe  iniproii«-r  refasal 
of  the  oonrt  to  strike  it  is  not  rtM»  i-i>,i.  r  rror. — 
^lulcoinsuD  V.  Mouaton  Utaity  iuvesiiug  Cor- 
iMtration,  138  N.  Y.  8.  405. 

<B)  ObfMtloM  and  MotloBB*  mmM  MwUmmm 
Tbereun. 

f  204  (N.T.Sup.)  A  party  majr  not  complain 

of  pvi<l<'iicc  reiN'ivcd  wiflioiit  objection.'—Gelger 
V.  Kapaport,  l.'W  N.  Y.  S.  .">. 

1215  (N.Y^.Sup.)  Id  au  action  for  ejection 
of  a  passenger  for  refoaal  to  pay  a  aecond  fare, 
the  acquiescence  by  defendant  in  an  instruc- 
tion authorizinj;  exemplary  damages  if  tbe  de- 
feudaut  uuihorized  the  ejection  with  malice 
was  a  <•on^•••^sion  that  there  was  t  vidtnce  frotu 
wliirb  the  jury  might  hud  the  facts  KUggested. 
— L^ayiuon  T.  Wettcbcater  St.  R.  Co.,  13f»  N.  Y. 
S.  7:11. 

1 221  (N.Y.Sup.)  Where  incidental  expenses 

in  antici|>ation  of  ix  rforrniun  e  of  rontrm  t  were 
recovered  as  (lninu;;«-s.  and  no  <niestion  was 
raised  that  thr  Ijonefit  to  plaintitT  from  such 
»'Xi)ense.s  should  have  been  dediutt'd.  the  th- 
'Iiictiou  will  not  be  made  on  aiipeal.— Itorouch 
l^evelopment  Co.  t.  Harmon.  13i)  N.  Y.  S. 

Vn.  REQUISITES  AND  PROCEEDINGS 
FOB  TRANSFER  OF  CAUSE. 

(D>  Writ  vt  Brrar,  CTltattoa*  or  NoHm. 

jj4l9  (N.Y.Sui*.  I  Tli.'re  is  iio  riuht  uf  api>cal 
from  a  p"[>er,  and  nu  appeal  purporting  to  be 
t'toiii  u  i>aper  will  be  dismiaaed.— Kramer  v. 
Bartb.  13tl  N.  Y.  S.  341. 

X.  BBOOBD  AND  PROCEEDHTOS  HOT 

IN  RECORB. 

(D)  Coateata,  MMklnir.  aad  Seltlemeat  of 

Canr  or  Statement  of  FartN. 

1564  (N.Y.Sup.;  A  third  exteuniou  of  time 
to  serve  a  case  on  appeal  was  properly  refused, 
vbere  tbe  appli<  atic<n  (ontained  no  abowing 
of  merit  in  the  proposed  appeal,  except  tbe  al- 

N'Sation  of  belief  that  the  appellate  court 
would  reverse  a  judfrmcnt  and  >{rant  a  new 
trial.— Schueler  v.  Dooley,  13*J  X.  Y.  S.  74.'{. 

1564  (N.Y.Sup.)  Where  appellaut'ti  attorney 
faued  to  comply  with  the  coart  rules  requiring 
him  to  print  and  seivc  the  case  and  papers 
on  appeal,  and  made  a  willfully  false  and  mis- 
leading atlldavit  to  exeiist'  sii<  li  di  fault.  fii)p'  l- 
lant's  motion  to  extend  tin'  tiiUf  to  have  tlu- 
«"ase  pln<'ed  on  the  ealcjidar  fur  ai;:uii)<'nt  uill 
be  denied.— Callan  v.  Callao,  lau  N.  Y.  S. 
868L 


?  569  (N.T.Sup.)  The  case  on  appeal  should 
show  ihf  facts  as  tiiey  really  happened  on  the 
trial,  and  where  there  are  errors  or  omissions 
in  the  Btenograpber's  minutes  b'buuld  not  fol- 
low  the  minntea.— People  J^ocofoni,  188  N. 
Y.  S.  305. 

The  responsibility  of  settling  a  ease  on  appeal 

is  on  the  trial  juuge,  and  his  notes  and  recol- 
lection of  wlini  l^e(•urred  must  jirevail,  and  while 
he  may  be  aidt-d  hy  the  steno|;rnphcr'8  minotM 
he  should  not  rely  upon  them  alone. — Id. 

1570  (N.Y.SUO.)  While  tbe  Anpellate  Divi- 
sion cannot  dictate  as  to  bow  tbe  trial  iodge 
should  settle  a  case,  where  be  has  based  the 
settlemcni  «'ntirel.v  upon  the  stenostranher's  min- 
ute»,  and  not  on  his  personal  reeolleetion,  re- 
freshrd  rr  aided  by  other  means,  it  will  order  a 
reset ik'Uient.—l'eople  v.  liutcufurri,  139  N.  Y. 
8.  906. 

XVI.  REVIEW. 
(A)  Scope  and  Extent  In  General. 

$  854  (N.Y.Sup.)  Reasons,  other  than  ihtm 
stated  by  the  trial  court  in  the  opinion  on  de- 
cisi«»n  of  a  motion,  existing  for  nfiirmance  of 
the  order  thereon,  its  affinnance  is  not  neces- 
sarily an  adoption  of  such  reasons.— Casey 
Auburn  TelefHMMie.  Ok>.,  138  N.  T.  8.  578. 

f867  (N.Y.Sup.)  Where  a  verdict  was  set 
aside  by  the  Munieijial  C<nirt  ns  contrary  to 
law,  and  its  order  was  affirmed  by  the  Appel- 
late Term,  the  facts  found  are  taken  as  estab- 
lisbi  d.  liamaid  Bealty  Co.  t.  Bonwit,  N. 
Y.  S.  1050. 

(B)  Interloevtorr*  Collateral,  and  flnpplca 
meatarr  Proeeedlnva  and  (|nestlons. 

S  875  (N."^  .Sui  .)  An  order  directing  defend^ 
ant's  punisbuent  for  contempt  on  lailure  to 
pay  tbe  costs  of  a  reference  Md  not  rerlewable 

on  appeal  from  a  subserpient  order  denying  a 
motion  to  set  aside  the  judgment. — Davidson  v. 
Cnger,  188  N.  Y.  &  157. 


(S)  Pv*a«ai9ti«aa* 

S  927  (N.Y.Sup  ")  On  appeal  from  a  judgment 
of  nonsuit,  plaintiff  is  entith'd  to  the  benefit  of 
all  reasonable  inferences  from  the  evicleace. — 
Judd  V.  Lake  Shore  &  M.  S.  Hy.  Co.,  138  H. 
Y.  S.  542. 

(G)  anentlona  of  Fact.  Verdicts,  and  Find- 

iasa* 

li  1002  fN.Y.Sup.^  A  verdict  on  conflicting  evi- 
dence  will  not  be  disturbed.— .lacobson  v.  hblinc 
IV..  A  in-  <'  >.,  N.  Y.  S.  :UL». 

H003  (.N.Y.Sup.)  Where  tbe  verdict  is  against 
tbe  weight  of  evidence  on  questions  of  neg- 
ligence and  contributory  negligence,  n  judg- 
ment for  plaintiflf  will  be  reversed.— Wilund  t. 
N<  w  York  Cent,  ft  U.  R.  R.  Co.,  138  N.  Y.  & 
1071. 

(H)  Harmleas  Brrar* 

S  1033  (N.Y.Sup.)  The  refusal  to  rhnrpc  that 
no  inference  could  be  drawn  by  the  jury  against 
a  I'  lrty  liei  iiuse  of  his  failure  to  call  a  wit- 
ness itreseiii  ill  court  durini:  the  trial  wa«  not 
erroneous,  where  the  eourt  gave  instructions 
more  favorable  to  the  party  than  be  was  enti- 
tled ta— Geiger  ▼.  Bapaport,  188  N.  T.  8.  55. 


Mr  casss  la  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  ladana  sea 


topic  aad  aaoUoa  (D  NUMBER 


Uiyiiizcd  by  Google 


189  NBW  TOBE  SUPPLEMENT 


1156 


i  1041  (N.Y.Sup.)  Complaint  held  safficieiit 
to  wamnt  a  recovery  eitber  upon  a  contract  or 

iqwa  a  quantum  memit.  so  thnt  tlip  nllowinR  ot 
an  anMndmrat  on  tlic  t  riul  Htiuiii;;  lliL'  Viiliie  of 
services  reudered.  if  error,  was  harmless.— Slorse 
V.  Oanaswaotu  Knitting  Co.,  139  N.  Y.  S.  tKi4. 

1 1041  (N.Y.Sup.)  Allowance  of  an  amend- 
ment to  complaint  by  additional  nllo^iUi'viis  its 
to  the  extpnt  of  plaintiff's  iMT.sonai  injuries, 
where  it  did  not  appear  that  any  new  answer 
would  lie  required,  on  payment  of  tiie  odsts  of 
the  motion  only,  held  not  prejudicial  to  defend- 
anL-Kyle  v.  Citjr  of  New  York,  13&  N.  Y.  JS. 
106D. 

fi  1048  (N.Y.Sup.)  Tlf  .  rror  in  excludinK  an 
answer  of  a  witnt  i^s.  on  (tlijeetion  to  the  ques- 
tion made  suhscquent  to  the  answer,  while  the 
remedy  was  by  motion  to  strike  out  the  an- 
awer,  wa^  harmless,  where  the  witneaa  was  mib- 
MQUentl^  permitted  to  testify  to  Che  same 
fact,  ano  tne  inquiry  was  not  continued.— Ken- 
nedy V.  John  N.  Itobins  Co.,  13!)  N.  Y.  S.  74'). 

§  1050  (N.Y.Sup.)  A  party  cannot  tomphiin 
of  the  reception  of  evidence  over  hia  objection, 
where  similar  evidence  is  later  admitted  with- 
out objection.— Malcomson  v.  Monaton  Realty 
Investing  Corjioration,  V',^  X.  V.  S.  405. 

I  1050  (N.Y.Sup.)  Error  in  admitting  evidence 
that  a  sale  of  rice  was  l>y  sample,  and  that  the 
rice  shipped  did  not  correspond  to  the  sample, 
which  was  the  basis  of  the  court's  action  in  di- 
recting a  verdict  for  defendants  in  an  artirjn 
for  the  purchase  price,  was  prejudicial  to  pluiu- 
tiff.- Standard  MiUinff  Co.  t.  De  Pass^  IW  N. 
Y.  S.  Gil.  * 

I  iOSO  (N.Y.Sur.)  Where  the  attomej  who 
drew  testator's  will  was  also  attomej  of  record 
in  a  suit,  the  judgment  of  which  snowed  that 
persons  other  than  the  solo  beneficiary  had 
claims  upon  the  testator,  knowledge  of  those 
facts  would  hv  iiuj)uted  to  the  attorm-y,  and  the 
improper  allow  anre  of  questions  as  to  Whether 
he  knew  those  ia<  t.s  was  harmless.— In  n  Van 
Ness'  Will,  130  N.  Y.  S.  485.  «  t«ii 

I  1051  (N.Y.Sup.)  Where  fraud  was  rlmrged. 
in  that  the  apidirant  and  the  person  examined 
were  not  the  .same,  and  the  suppo.sed  applicant 
was  examined  by  the  c(>mi)any.  proof  by  it  as 
to  prior  medical  attendance  and  illness,  con- 
trary to  plaintifTa  evidence,  would  not  render 
harmless  the  erroneous  admission  of  evidence 
by  insured's  physician  of  prior  metlical  treat- 
ment, based  on  insure<l*s  statements  to  tlx- 
phy.sioian.— Denaro  v.  Prudential  Ins.  Co.  of 
Am.  l  ira,  1.30  N.  Y.  S.  758. 

1  1052  (N.Y.Sup.)  Where,  in  an  action  to  re- 
cover money  represented  by  certificates  of  de- 
posit claimed  to  hi  lorii;  to  plaintiff's  intestate, 
defendant  did  not  makf  out  a  prima  facie  case 
of  ownership  of  thr  c.'ititirMtes  or  their  pro- 
ceeds, any  error  in  admitting  evidence  would 
not  recjuire  reversal  of  a  jndcment  for  jdain- 
tiff.— Sand.s  v.  Saltsman,  l.'JO  N.  Y.  S.  S(i2. 

S  1057  (N.Y.Sup.)  Exclusion  of  oral  rei)resen- 
tations  j)riur  to  written  contract  held  harmless 
error  where  they  were  shown  by  other  testi- 
mony, and  the  evidence  showed  that  the  con- 
tract had  been  perfornunl  in  accordance  with 
such  representations.- Boroimh  Development  Co 
V.  TTnrmon.  13})  N.  Y.  S.  .".(J'J. 

{  1060  (N.Y.Sup.)  In  an  action  for  malicious 
proeecutloa,  and  false  arrest  after  plaintiir 


amendf'd  the  complaint  at  the  close  of  his  eav 
to  all.'gi'  that  the  offense  charged  by  defendjnt 
was  a  viulation  of  the  hott-l  law,  instead  of  lar- 
ceny, arguments  by  plaintifTs  counsel  that  de- 
fendant's charge  on  which  the  arrest  was  ba*<eil 
was  larceny,  which  meant,  in  plain  KnmiiA^ 
that  defendant  waa  a  thief,  held  prejudidal  ts 
defendaat^Norton  t.  Wilson,  1SS»  JS,  Y.  fL 
1041. 

(K>  SsbaaetMBt  Apv««la. 


§  1099  (.V.Y.Sup.)  The  issue  of  n^-li^r^nce  hj 
a  freight  handler's  foreman  in  requiring  th-' 
work  to  be  done  before  a  skid  was  faj-ten*-: 
was  not  adjudicated  on  former  appeal,  thoofh 
counsel  then  urged  liability  on  &at  craaad, 
where  the  only  i.ssue  submitted  at  the  trial  was 
that  of  neulipence  in  failing  to  secure  the  AH 
as  an  aj>i>lianre  undiT  the  I'mjiloyer's  I^iabilitr 
Act,  so  that  tlie  question  could  be  considered  oa 
subsequent  appeal.— Nappa  V.  Eirie  B.  Go.*  139 
N.  Y.  S.  64lT 

ZTIZ*  DETERMINATION  AND  DISFO- 
8ITION  OF  CAUSE. 

(D)  Revemnl. 

§1169  (N.Y.Sup.)  Where  the  complaint  should 
have  been  disini>s,.,i  at  the  dose  of  plaintifTs 
case,  or  a  verdict  directed  for  defendant  at  the 
close  of  the  whole  cjise,  a  judgment  for  plaintiff 
and  an  order  denying  a  new  trial  must  be 
versed,  and  a  new  trial  ordered.— Mendelson  ?. 
Irving.  I'M)  N.  Y.  S.  lOd',. 

§  1 170  (N.Y.Sup.)  In  view  of  the  express  pr> 
visions  of  Code  Civ.  Proc.  §  1317,  as  amended 
by  Laws  1012,  c  380,  inconsistency  in  the  con- 
clusions of  law  of  the  trial  court,  not  affecting 
substantial  rights,  does  not  reciuire  a  reverssL  | 
—Cromwell  v.  Nichols,  139  N.  Y.  S.  1051. 

S  1 1 7 1  (N.T.Sap.)  On  appeal  from  a  judameBt 
for  profits  on  a  contract,  where  it  appearedtiuit 
plaintiff's  profits  were  necessarily  reduced  be- 
cause of  tile  sul)cotltra^t^r■s  poor  wurk.  a  juii^- 
ment  whi<  h  did  not  make  that  reduction  mast 
be  reversed,  and  the  cause  remandtd.  where 
the  amount  of  the  loss  does  not  appear  upon 
the  record.— Cole  Lttts  ft  Sheiuonan.  139 
N.  Y.  S.  323. 

§  1 175  (N.Y.Sup.)  Where,  on  plaintirs  ap- 
peal, it  appears  thnt  he  is  entitled  to  re.  over, 
and  the  findings  of  fact  show,  without  dispute, 
the  nuMiiiii.  rhe  judgment  will  be  reversed  and 
linal  judgment  rendered  without  new  trial  un- 
der authority  of  Code  Civ.  Proc.  ft  1317,  as 
amended  by  r>aws  11)12.  c.  3S0,  authori^in-  ren- 
dition of  judgment  without  a  new  trial  when 
a  new  trial  is  unnecessary.— Crowe  Lkiaid 
Carbonic  Co.,  139  N.  Y.  S.  687.  , 

§  1 1 77  (N.T.Sup.)  In  a  subcontractor's  action 
to  foreclose  a  mechanic's  lien,  upon  reversal  of 
a  personal  judgment  against  the  owner,  where 
f.'ii  ts  niM\  lie  shown  upon  anotlu-r  trial  making 
him  per>oiirilIy  iinhie.  a  new  trial  will  be  grant- 
ed, insti  ad  of  dismissing  the  complaint.— Tnid*^s- 
nmn's  Nat.  Bank  of  Consbohocken  v.  Boldt,  139 
N.  Y.  S.  531. 

S  1180  f.N'.Y.Sup.)  Where  nn  order  denving  a 
motion  to  examine  defendant  before  trial  is 
revi  ised,  an  order  denying  a  stay  of  proceedin|s 
until  such  examination  is  taken  will  also  be  re> 
vaned.— Ewen  v.  Hoefei^  189  N.  X.  S.  1055. 
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*    '  Conrt. 

§1195  (X.Y.Sup.)  A  prior  dftprmination  of 
the  Court  of  App«  als  on  reversinp  a  jiidBment 
is  the  law  of  the  case  ou  retrial,  mih-ss  it  ap- 
pears that  the  evidence  Introduced  on  retrial 
shows  that  the  premise  on  which  the  conclu- 
sion of  the  Conrt  of  Appeals  was  founded  is 
untrue— Title  (Jnnmntee  4s  Trost  Co.  lia- 
ven,  139  N.  Y.  S.  JOT. 

APPEARANCE. 

See  Courts,  S  180:  JiulgnH  iit.  §  077. 

126  (N.Y.Sup.)  ^V^H•re  d.-fendnnt  moved  to 
open  his  default  and  to  permit  iiim  to  answer, 
upon  proof  that  there  had  Iwen  no  rvu  *'  »if 
the  summoDfi.  the  court  erred  in  disiuKsmtr  the 
complaint:  defendant  having  waived  the  juris- 
dictional dcfe<  t  and  submitted  himself  to  the 
court's  jurisdiction.— B.  Crystal  *  Son  t.  Un- 
mer.  139  N.  V.  S.  841. 

APPLIANCES. 

See  Master  and  Servant,      107,  121,  125,  120, 

APPOINTMENT. 

See    Exf.Mitors    and    Administrators,   |  24: 

Guardian  and  Ward,  |§  8,  10. 

ARBITRATION  AND  AWARD. 

See  Reference. 

ARGUMENT  OF  COUNSEL 

See  Appeal,  §  lOOO:  Trial,  8  127. 

ARMY  AND  NAVY. 

See  Panpeis. 

ARREST. 

See  Appeal,  i  1000:    Criminal  Law,  fi  217; 
False  Imprisonment. 

n.  ON  OBimNAX.  OHAMB8. 

§64  (N.Y.Sup.)  An  nrr.-i  witlu  ut  a  warrant 
bfT  a  private  person  for  ini<(leuieani»r  is  la\v- 
ftl  only   where  a  mtademeanor   was  actually 
committed  in  bis  pre»ence.--Uei8ler  v.  Inter 
boroush  llapid  Transit  Co.,  IJW      Y.  S. 

ARREST  OF  JUDGMENT. 

See  Criminal  Law.  §  9<»8. 

ARSON. 

See  Criminal  T-riw.  §  loG;  Witnesses,  §307. 

128  (N.Y.Sup.)  In  a  prosecution  for  arson. 
It  was  Dot  error  tn  intrudiir  <•  in  evidence  honks 
and  papers  sliowlng  hu8incs.s  rclationw  between 
the  defendant  and  the  record  owner  of  the 
premises  burned.— People  v.  bchneider,  139  A. 
Y.  S.  104. 

ASSAULT  AND  BATTERY. 

See  New  Trial.  ?  71  ;   \Vitn<  <^«'<^s.  S  140. 


n.  OBmnrAx.  besponsibii.ity. 

(B)  ProM<>cntloii  and  PaniahmeDt. 

§82  (N.Y.Sup.)  The  failure  of  accused,  tes- 
tif.ving  in  his  own  behalf  on  his  trial  for  as- 
sault by  cutting  complainant  with  a  razor,  to 
deny  that  he  had  a  razor  at  the  time,  or  that 
he  cut  complainant,  raised  of  itself  a  ^tronjC 
presumption  of  Kuilt.— People  v.  Longebodi,  139 
X.  Y.  S.  721. 

191  (N.Y.Sup.)  Evidence  held  to  support  a 
conviction  of  assault  in  the  second  degree.— 
People  v.  Longebodi,  138  N.  Y.  S.  721. 

ASSESSMENT. 

See  Taxation,  |  486. 

ASSETS. 
See  Exeetttom  and  Admintotrators,  |  fSL 

ASSIGNMENTS. 

See  Bills  and  Notes,  §  310;  Insurance,  if  579. 
«48  ;  Landlord  and  TUoant,  i  44;  Wills,  | 

72. 

I.  REQUISITES  AND  VALIDITY. 

(A)  Property.  K»italei«,  and  Rlvhta  AsalVB* 

able. 

fi  14  (N.Y..SUP-)  The  right  of  a  receiver  to 
his  fees  Is  Inchoate,  and  npon  the  grounds  of 

jiublic  Dolicv  un:is-;!'_'nnl)Ie  until  liquidated.— 
Coloniai  Bank  v.  Sutton,  i:'.0  N.  Y.  S.  1002. 

IV.  ACTIONS. 

$  131  (N.Y.Sup.)  In  an  action  for  receiver's 

ffca  by  an  assignee  thereof,  the  issue  of  the 
validity  of  the  aj.si}:nnient  is  raised  by  a  denial 
of  the"  allesation  of  duf  assij;iini<  iit ;  tlie  de- 
fense that  unearned  receiver's  fees  are  not  as- 
signable not  beinp  personal  to  the  receiver.— 
Colonial  Bank  v.  Sutton,  138      Y.  S.  1002. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

ASSUMPTION. 

Of  risk.  Rce  Master  and  Servant,  H  217,  2SM), 

265,  288. 

ATTACHMENT. 

See  Bankruptcy,  H  IG^  185 ;  Execution, 
m.  PR0CEBDIN08  TO  PBOCnrBB. 

(B)  AflldnvitH. 

§102  (N.Y.< 'it yCt.)  (  nuchision  of  an  attach- 
ment affidavit  that  I'laintifT  was  danmced  in  a 
specified  sum  by  breach  of  contract,  the  dam- 
a»:e9  beiuK  unliquidated,  held  insufficient  show- 
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fnsr  of  damaged  to  ■uaUUn  the  attachment.— O. 
1  ennant  Sons  &  Co^  N«w  Jeraej  OU  k  Meal 
Co..  180  N.  Y.  S.  1023. 

AHENDANCE. 

See  Witneeaee,  |  27. 

ATTORNEY  AND  CLIENT. 

See  Appeal,  i  10«0:  Courts,  S  180;  Evidence, 
I  58Q;  Joint  Adventures;  .Tudfrmpiit.  S  143: 

258;  Trial.  |  127;  'Uiuiy;  Wuie.  U  M 

loo. 

I.  THE  OFFICE  OF  ATTORNEY. 
(C)  SuMpenaloa   nnd  Uiabiirmeat. 

§40  (N.y.Hup.)  An  attorney  will  be  disbar- 
red for  concealing  the  fact  that  he  had  been 
convicted  of  a  felony  prior  tn  his  admtssioa, — 
In  re  Kristeller,  V,iU  N,  V.  S.  (H, 

154  (N.X.Sap.)  Where  the  chnrBcs  of  n  pe- 
titioner on  motion  to  discipline  au  attonit-v  are 
indefinite  and  imsnstaincd  by  the  sli>iht»'st  evi- 
dence. ex(  •M'tinu'  soiih-  jteneral  statements  as  to 
matters  ii|)ori  which  petitioner  could  have  no 
personal  knowledge,  the  pruceedings  wili  be  dis- 
missed.—In  re  MolTett,  IW  N.  T.  S.  W5. 

§61  (N.Y.Snp.)  Where  the  referee.  ,,n  p.  fi- 
tion  by  an  attormy  lor  a  rehearing  of  the  ap- 
plication to  disbar  hini  and  for  his  reinstate- 
ment, found  that  the  nttorncy  was  not  guilty  of 
the  charges  on  which  he  was  disbarred,  and  the 
representative  of  the  Bar  Assodation  appear- 
ing before  the  referee  approved  his  report,  the 
eourt  will  reinstate  the  attorney.— lo  le  Opoen- 
heim.  KiO  X.  V.  S.  1053. 

n.  RETAIKEB  AND  AUTHORIT7. 

IBS  (N.T.8up.)  The  attorney  for  plaintiff  in 
divorce  iiod  authority  to  stipulate  that  an  ad- 
journment of  the  hearing  of  a  motion  to  vacate 
a  judffment  for  plaintiff  should  not  prejudice 
defen»ant*8  rights,  although  plaintiff  died  be- 
fore^ the  motion  wae  heard.— Htmt     Htint,  ISO 

IV.  COMPENSATION  AMU  UMM  OF 
ATTORNEY. 
9m9m  mm4.  Otker  ll«aimei«MoB. 

5  136  fX.Y.Siip.)  .\  contra-  t  fur  l..-al  s<'rv- 
ict*  by  .1  mercantile  agency  constituting  a  firm 
not  cniiiposed  of  mem!)er8  of  the  bar,  or  by  an 
individual  not  a  member  of  the  bar  as  assignee 
of  the  busitiess.  is  illegal,  witliont  reference 

i^f* ''■fti^'  ^'  amended  bv  Laws 

1911,  c.  317,  prohibitinu  corporations  and  aa- 
aociatlons  from  pra.ti.ing  law.— Buxton  v. 
Inlets,  l.jy  Ps.  1.  S.  4(i. 

*  *  150  (>|.Y.«up.)  The  estate  of  a  deceased  at- 
torney heU  entitled  to  the  agreed  contingent  fee 
on  a  eettlement  made  after  his  death,  where 
bis  services  were  the  proximate  .a use  of  the 
Mttlement.— Sargent  v.  Mc  L<  (m1,  N.  Y.  S. 
OOUw 

(B)  Lien. 

JS  182  (N.Y.Sup.)  Under   Jndidarv    Law.  § 
an  attorney  cannot  enforce  a  lien  against 
f**  •■'L**  ^^icli  lia.s  been  the  subject-matter  i 
in  a  certiorari  proceeding  to  review  tlie  tMon- ' 


Sf°*,2l      ,rp"'  '^''t*'®  ta»ti<wi.— In  le 

Ely,  139  N,  Y.  S.  72». 

g  189  <X.Y..Sup.)  Attorney's  right  to  com- 
pensation upon  a  setUement  by  hia  client  Arid 
Umited  by  tae  agreement  of  retainer,  and  a  k- 
covery  on  Quantum  meruit  for  more  than  tli.- 
fftipiilated  amount  could  not  be  had.— In  r.- 
\N  inkier.  l.?0  X.  Y.  S.  755. 

Where  ai  tion  for  conversion  of  chattels  was 
settled  without  knowledge  of  nlaintiflf's  attorney 
by  plaintiff  paying  defendant^  innlteeper's  Uen 
and  accepting  a  return  of  the  property,  the  at- 
torney's lien  was  not  enforceable  against  de- 
fendant without  proof  of  plaintiffs  right  to 
recover  and  collusion  by  ttie  nartiea  to  de- 
prive him  of  his  fr.(>s.— Id. 

In  an  action  for  conversion  of  chattels,  de- 
fendant held  charced  with  notice  of  plaintiff's 
attorney's  Hen  on  the  tausp  of  action,  bnt  not 
w-ith  notice  of  the  attomey'a  right  to  specific 
chatteia  under  an  agreement  with  his  cUent. 

AUTHORITY. 

See  Attoniey  and  CUent.  {  86;  Principal  and 
A«ent,  if  100-164. 


AUTOMOBILES. 

See  Pamages,  8  .'iO;   Hull  ways,  i  ist]-.  Mu- 
nicipal Corporationa,  f  706;  New  Trial,  1 8S. 

BAGGAGE. 

See  Oarrien,  H  887.  391. 

BAILMENT. 

See  Rank.^  and  iSanking.  H  126.  148;  Carriera. 

BANKRUPTCY. 

See  Ranks  and  Banking,  f  817;  Brtoppel; 

Undertakings. 

ASSIGNMENT.  ADBnNISTBATIOH. 
AND  DISTRIBUTION  OP  £Snt^ 
RUPT'S  ESTATE. 

(B)  ANNtirnment,  and  Title.  Rlcht*.  mm* 
Remedies  of  Vraatee  la  SeSLeral. 

§  150  fX.Y.Siip.)  .Mthnugh  the  title  to  land 
passes  to  tlic  trusto..  in  bankruptcy  by  the  pnv 
ceediUKs  in  bankruptcy,  if  he  .so  elects,  he  is 
not  iT<|inrod  to  accept  it.  if  in  his  opinion  it  is 
worthless  or  wm  be  Mni>rofitabIe.— McCarty  r. 
Litrbt.  ].{*>  X.  \.  S.  .S,">.",. 

S  156  (X.Y'.CityCt.)  .\  defendant's  trustee  in 
bankriiptry  is  entitled  to  njovc  in  the  state  court 
for  vacation  of  an  attachment  on  a  l)ankruilt's 
I)rop('i  ty.  4'.  Tennant  Sons  A:  Co.  v  New  Jmw 
sey  Oil  &  Meal  Co..  13Q  K.  Y.  S.  1023. 

(C)  Prcfereneea  and  TrmMfera  fcr  Baak- 
vapt.  and  Attnphaieate  aaa 

Other  LlenH. 

I  195  fX'.Y.CityCt.)  Where  an  nttnehment  was 
discharged  on  the  uivini;  of  a  sun  tv  un-icrtak- 
inff  for  wiiich  d-fendant  had  deposited  in- 
demnityin-  _s..r  nrities,  and  defendant  became  a 
banlcrupt  within  four  months,  the  attaehment 
will  be  vacated  <m  motion  by  the  baaiirapC^a 
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truBtec— C.  Tennant  Sons  &  Co.r,  N«w  Janey 
Oil  &  Meal  Co..  139  N.  Y.  S.  1023. 
i  196  (N.Y.Sup.)  Whew  a  judgmeDt  is  ren- 
red  within  four  months  of  an  adjuaication 
.>t  bankruptcy,  it  becomes  a  lien  on  real  es- 
tate which  the  trustee  does  not  elect  to  take,  in 
itpite  of  Bankruptcy  Act  July  1.  1898,  S  Uti, 
amoiuch  not  effectiTe  as  against  the  trustee, 
or  persons  cUaming  uiidar  Mna.  orj^  Uiaolvent 
Dersonally.-^cCurtjr  t.  lAgtkt,  139  K  T.  S. 
858. 

SIGHTS,  REMEDIES,  AND  DIS- 
CHARGE OF  BANKRUPT. 
1433  (N.Y.Sup.)  Where  a  judgment  creditor 
proved  his  claim  agaiiiHt  the  estate  of  a  bank- 
rupt, but  got  nothing  thereou,  and  there  was 
nothing  to  show  that  be  had  .siifn-ndered  or 
waived  the  lien  of  his  judi;m.-nt  on  land  not 
<*old  by  the  trustee,  sik  Ii  lion  wiis  not  affect»'ti 
by  the  discharge  in  bankruptcy  of  the  jud^rmcut 
debtor,  under  Bankniptcy  Act  Jul vl  1M«\  i 
."7jf.  as  amended  by  Act  1«    »  • 

McCartj  v.  Light,  139  N.  T.  8.  888. 

BANKS  AND  BANKING. 

See  Carriers.  I  57;  Courts.  $  188;  Kvidmce, 
M  m  m  les.  332;  Gifts.  8«  30  &2  : 
anty.  {  74;  Principal  and  Surety,  I  l^i  ;  Ue- 
ceivers;   Subrogation;   Trusts,  1^;  WUto, 
fi  487,  48&;  WitneMea,  fl       159.  ^ 

m.  rmronoHS  amd  dbauvoi. 

*  '      '  mud  Aseatik 

f  116  (N.Y.Sup.)  Notice  of  the  dissolution  of 
a  firm,  received  by  the  officers  and  directors 
of  a  bank  reieiviug  its  note,  would  constitute 
notice  to  th.-  l  ank.— I  nion  Nat.  Bank  of  Jlfank- 
linville  v.  Dean,  130  N.  Y.  S.  b3o. 

(C)  Deposits. 

$  126  (N.Y.Sup.)  In  an  action  on  «  .draft 

<lrawn  n\>*>n  <li-f<ndiiiit  bank,  and  on  receipt  of 
which  it  notihed  plaiiititT  that  it  had  received 
the  draft  for  its  cn-lit  li>ld  th:it,  in  th.-  ahs.'m-e 
of  oroof  that  piaiutifi  sustained  dainat:.-  by  reu- 
aon  of  not  making  an  eflfort  to  collect  b.-  ause 
of  such  notice,  or  that  if  it  bad  done  so  it 
could  have  coUected  the  debt  or  some  part  of 

it.  plaintifif  could  not  '•«;7'^t'-7^«t^% tSSJ 
Bank  v  National  Reserve  Bunk  of  City  01  Wew 
York,  139  N.  Y.  S.  117. 

1 148  (N.Y.Sup.)  Where  plaintiff.  discounUng 
a  note  made  by  8.  to  M.  and  Bm  indorsed  in 
blank  in  their  names,  and  pn>sented  W 
V.  a  check  payable  to  M.  and  B.,  and  the  banK 
naid  it  on  its  indorsement  in  the  name  of  M. 
and  B.,  forged  bv  S..  as  had  been  the  indorse- 
ment  of  the  note,  it  could  not  charge  the  ]ia.v- 
ment  to  plaintiff,  even  if  he  was  negligent  in 
SeiSg'^the^di;^  to  V.-Kobre  v.  Com  Be- 
chaago  Bonk.  189  N.  Y.  S.  890. 

"yi.  LOAH.  TRUST.  AND  INVESTMEHT 
ira*  sM^Ju*.  COMPANIES. 

(1317  (N.Y.Snp.)  On  dissolution  of  a  trust 

oompanv  designated  as  a  depository  under 
BaiVkrn'ptoy  Act  July  1.  1H98.  i»  (tl.  and  by  the 


state  comptroller  under  Code  Civ.  Proc.^  i  T4fi» 
money  deposited  by  a  trustee  or  receiver  In 
bankruptcy  is.  under  Banking  Law.  189,  V.H}. 
entitled  to  preference,  as  a  deposit  of  "money 
paid  into  court,"  or  "broURht  into  court.  — 
Morris  T.  Carnegie  Trust  Co.,  139  M.  Y.  S. 
969. 


See  Abatement  and  Revival,  |  8;  Judgment,  H 
&9t>-9o2;  Limitation  of  Actions. 

BATTERY. 

See  Ansanlt  and  Battery. 

BENEFICIAL  ASSOCIATIONS. 

See  Iiwonuioe,  H  72fr-777;  Poipotoitloi.  1  «. 

BEQUESTS. 

See  Wills. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Evidence,  ||  l^l.  182. 

BIAS. 

See  WitneoBea,|867. 

BIDS. 

See  Mnnicipol  Corporationa,  1  854. 

BIGAMY. 

See  Bvidence,  I  80. 

BILL  OF  UDING. 

See  Carriers,  i  57. 

BILL  OF  PARTICULARS. 

See  Pleading,  H  817-323. 

BILLS  AND  NOTES. 

See  Abatement  and  ReTtval,  f  8;  Action.  |  25; 

Banks  an.l  P.anking.  H  11«-  120.  lis:  Evi- 
dence §§  4(M>.  4(>i;  Good  Will;  Guaranty, 
53.  74:  JudKment,  I  951;  Libel  and  Slander. 
I  9;  Partnership,  H  292.  21M$;  IMeading.  H 
120.  317;  Pledges;  Replevin,  $  4;  bales.  > 
4:W;  SubrogaUon;  Trial;  i  3;  Trusts,  |  3^8; 
Usury. 

I.  REQUISITES  AND  VALIDITY. 

(B)  Form  nnd  Contents  of  P»©Bil8«0»y 
Notes  and  Daebllls. 

147  (N.Y.Sup.)  A  note  being  given  on  condi- 
tion that  the  maker  should  not  be  called  <>n  tu 
pav  it,  if,  when  it  was  due,  the  indebtedness 
of 'the  pavee  to  another,  payment  of  which  the 

maker  bad  guaranteed,  existed  to  the  amount  of 
the  note;  nnd.  the  indebtedness  having  so  ex- 
isted at  such  time,  the  note  never  bad  a  valid 
inception.— Copans  v.  Dougan.  i:'.9  X.  \.  S. 
427. 
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(D)  Ae««ptence. 

1 70  (N.Y.Sup.)  The  m«re  retention  of  an  or- 
der to  pay  money  is  not  an  acceptance,  unleRs  it 
be  under  circiimatanrcs  from  which  a  promise 
to  pay  inny  Im?  pn'sumed. — Koh-y  v.  JS'ew  i'urk 
Suvinss  Bank,        X.  Y.  S.  915. 

175  (N.Y.iSup.)  An  accommodation  acceptor 
of  a  bill,  as  between  himself  and  the  drawer, 
in  equity  occupies  the  position  of  n  surety.— 
Sexton  V.  Fenjsterer,  130  N.  Y.  S.  HIL 

(B)  Conaideration. 

1 92  (N.T.Sup.)  D.'a  contract  of  purchase 
from  C.  pn»Tlding  that  he  hbould  give  a  bond 
for  $1,000  to  C.*8  wife  payable  in  future  install- 
ments, and  she  refusing  to  sign  a  di-ed  unless 
she  received  .$200  down,  and  ('.  liavinR  i)nid 
it  on  I)."s  refusal  to  do  so,  D.'s  iwU-  for  ."slHW 
then  eiven  C.,  on  suggetttion  of  auuther,  was 
without  consideration.—Copana  v.  Dougan,  188 

§96  (N.Y.Sup.)  An  accommodation  note, 
transferred  lo  a  third  person,  rither  in  pay- 
njent  of  or  as  collateral  security  for  a  i>ri'-ex- 
isting  debt,  is  .sujiportod  l)v  a  sulHci'Mit  cMnsid- 
eration.--MarUn  L.  liaU  Co.  v.  Todd,  13«  N. 
T.  &  Ul. 

n.  OONSTRirOTIOHAirDOPBRATIOir. 

8  121  (N.Y.Sup.)  Where  a  drawer  of  fori-icu 
drafts  was  to  put  New  Yorli  bankers  in  funds 
15  days  before  each  draft  was  due.  and  they 
requested  a  foreign  correspondent  to  pay  the 
dfaftaand  guaranteed  it  against  loss  therefrom, 
the  correspondent,  after  acceptaiue  of  drafts, 
was  the  principal  debtor  as  between  itself  and 
the  holder,  but  as  between  itself  and  the  drawer 
tbe  drawer  was  tbeprincipal  debtor.— Sexton 

Fenateser,  139  N.  X.  a  «1. 

BIORTS  AXD  LIABniTIES  ON  IN- 
DORSEBIElfT  OR  TRANSFER. 

(C)  Amilirninent  or  Sale. 

8  3(6  (N.Y.Sup.)  It  is  no  defense  to  a  note,  as 
auaiusi  an  nssiiruee,  that  he  paid  no  considera- 
tion therefor.— Canning  v.  lAne.  139  N.  X.  S. 
884. 


repr(>8entation8,  must,  to  recover  from  the  boy^ 
er,  show  that  he  acted  in  good  faith  and  bad  no 
knowletlge  of  tbe  seUera  fzand.— Rafsky  t. 
Fredericl^  A.  Smith  Co.,  189  N.  Y.  B.  108& 


(O)  Bona  Pweluuieva. 

5  371  (N.Y.Sup.)  One  who  reeeives  an  ne- 
comniodai ion  note,  in  payment  of  or  as  c«illat- 
enil  f^ecurity  for  a  pre-existing  del>t,  is  a  hold- 
er for  value,  though  he  knows  that  the  maker 
is  an  accommmlation  party.— Martin  L.  Hail 
Co.     Todd.  139  N.  ¥.  8.  111. 

VIII.  AOTIOirS. 

f  489  (N.Y.Sup^  \Vbere,  in  an  action  on  a 
note,  tlie  answer  relied  on  an  affirmative  de- 
fense, the  mere  production  of  tho  note  on  the 
trial  establishe<l  a  prima  facie  ease  for  plaintiff. 
— Oppenheimer  ▼.  Trebla  Realty  Co.,  139  N.  Y. 

§493  (N.Y.Sup.)  Where  there  is  no  evidence 
that  a  note  was  without  consideration,  and  it 
allows  on  its  face  that  it  was  given  for  value, 
n  recovery  should  be  allowed.— Canning  Lane. 
13'.>  N.  Y.  S.  .S84.  ^ 

1497  (N.Y.Sup.)  A  purcha.ser  for  value  of 
notes  given  for  the  price  of  goods,  with  knowl- 
edge of  the  terms  of  sale  and  of  the  seller's 
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BOARDS. 

See  Countiea,  M  182, 184;  Work  and 

4  I  aa^* 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Noten,  I  871;  Vend<»  an 
chaaer,  If  230-242. 

BONDS. 

See  Corporations,  §  320:  Costs,  |  169;  Execn- 
tors  and  Administrators,  $  509;  Interest,  f 
37;  Mechanics'  Liens,  f  115;  Mort!:a:re<:.  | 
25;  Prinqnal  and  Surety;  Referencv,  i  99: 
Keplevin,  f  124;  Taxation,  1 200;  Uadertak- 
ingti. 

BOOKS. 

See  Evidence,  H  181,  182. 

BOUNDARIES. 

X.  DESCRIPTIOir. 

120  (N.Y.Sup.)  Descriptions  in  ft  mortgage 
of  city  lots  beginning  at  the  intersection  of  the 

exterior  lines  of  two  streets  resene  the  fee 
in  the  highway  to  the  mortgagor.— De  Uaua  v. 
I'ardee,  139  N.  Y.  S.  lOH. 

U.  SVDGNCE,  ASCERTAINMEIIT,  AVD 

ESTABLISHMENT. 

8  48  (N.Y.Sup.)  riaintifT  held  estopptnl  bv  ac- 
quiescent e    to    rlfiiin    that    a    boundary  ttuc« 
which  had  existed  since  1883  or  18ti5  was  not 
tlic  actual  boundary  line.— French  v.  Wray.  139 
X.  o.  tf38. 

BREACH. 

See  Covenants;  Sales ;  Vendor  and  Purchasai;. 
H  139-176.  -ru«.«.«i^ 

BRIBERY. 

See  Criminal  Law,  1 1073. 


See  Ganalg. 


BRIDGES. 
BROKERS. 


See  Evidence,  S  400;  Insurance.  S§  90.  102. 
108;  Limiution  of  Actions,  i  46;  Principal 
and  Agent;  Release,  S  12. 

II.  EBIFIiOTltEirr  AMD  AXTTHORITT. 

§8  (N.Y.Sup.)  Evidence  in  an  action  f6r  a 
broker's  commission  on  a  sale  of  real  estate 
held  insufficient  to  authorise  a  finding  of  eat- 
plovment  of  plaintifF.— Sanders  Scboltlici^ 
io9  ft.  X.  8.  80QL 

$  9  (N.Y.Sup.)  Where  an  agent  for  snbscrfb- 
ers  to  a  stock  pool  acconnt  has  anthoritv  to 
manage  the  account  and  close  it  out  when  he' sees 
fit.  his  agency  is  termitinted  when  lie  causes 
a  transfer  of  tbe  account  to  another  account  of 
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Carriers 


ivUcb  be  also  but  control.— Pott    Thomas,  189 

N.  Y.  S.  (5.  .  .  »  ,^ 

A  transfor  of  a  stock  pool  accoant  MW  a 

olosinp:  out  nf  tin-  pool  account  as  tO  OH*  o£ 

the  parties  iut<'r*  sti  d  therein. — Id. 

in.  DUTIES  AND  UABILITIUS  TO 


§24  (N.  Y.  Sup.)  A  8to(kl)rokpr'8  action 
against  a  customer,  to  recover  the  balance  due 
on  matfln  transactions  after  having  sol.l  the 
customar  ont,  could  not  be  maintained,  where 
the  customer  was  giTen  no  notice  of  the  time 
of  sate^FkOidiild  t.  Ftomerldt*  188  N.  2.  S. 
44. 

IV.  COMPENSATION  AND  I.IEN. 

I  74  (N.Y.Sup.)  A  brokerage  firm,  carrying  a 

stock  pool  account  for  two  peraona  and  execot* 

ine  a  release  of  one,  on  the  theory  that  the 
other  was  liable  for  his  intfrest,  though  he 
had  been  actualljr  discharutd,  -held  entitled  to 
sue  the  former  on  the  account;  the  rel«'iisf  ix-- 
ing  without  conaideration.— rost  v.  Thomas, 
139  N.  Y.  S.  6. 

V.  ACTIONS  rOB  OOMPKlfSATIOH. 

§  88  (N.Y.Sup.)  In  an  action  for  a  rt  al  estate 
broiter'a  commission  for  procuring  a  purchaser, 
a  question  of  defendant's  good  faith  in  cimcel- 
in?  the  broker's  authority  to  sell  ioat  before 
the  sale  was  effected  through  anotber  broker 
to  a  purchaser  produced  by  phtintiff  held,  "nd*'r 
the  evidence  for  the  jury.— LEciuse  v.  Field, 
188  N.  T.  a  383. 

'  BUILDING  CONTRACTS. 

See  Contracts,  1 198. 

BURDEN  OF  PROOF. 

See  Evidence,  S  90. 

BURGLARY. 

See  Insurance,  §  GOri. 

BURIAL  GROUNDS. 

See  Cemeteries. 

BY-LAWS. 

See  Corporations,  f  308. 

CABLES. 

See  Tdegtapbs  and  Telephones. 

CALENDARS. 


See  TKial,  i  14. 


CANALS. 


Z.  SSTABUSHMENT,  CONSTRUCTION, 
AND  KAIHTBNAMOE. 

S  17  (N.Y.Sup.1  The  canal  board  having  taken 
no  steps  to  erect  a  m  w  bridge  or  ai)propriate 
complainants'  toll  liridue  over  the  Mohawk  riv- 
er under  Harse  Canal  Act.  §  complainants. 


owning  and  operating  tbe  bridge,  were  entitled 
to  an  injunction  reatraining  tbe  board  and  ws 
employes  from  isterferloi  tbere^th.— Ilalf- 
moon  Bridge  Co.  t.  Canal  Board,  189  N.  X.  8. 

150. 

CANCELLATION  OF  INSTRUMENTS. 

See  Deeds,  |  70;  Insurance,  8  730;  Judgment, 
I  199;  Limitatioa  of  Acttona,  i  IDO;  Wat- 
log  Title. 

CAPTION. 

See  Judgment,  i  32G. 

CARRIERS. 

See  Appeal,  I  216. 

n.  OABBIAOX  OF  CWIOIM. 

(B)  Bills  of  I.ndliiK.  !Sliipplnir  ReO«l»ta* 
and  .Special  Contracts. 

8  57  (X.Y.Sup.)  Where  an  owner  taken  a  bill 
of  lading:,  "ordi  r  (rtmsignee)  notify"  ('..  and  at- 
taches a  draft  thereto,  and  delivers  it  to  a  hank 
for  valu«',  the  title  to  the  goods  pusses  to  the 
bank,  and  the  carrier  is  liable  to  tlie  bank  for 
converafon  if  It  delivers  such  shipment  without 
surrender  of  the  hill  of  lading.— CanandaiRua 
Nat.  Bank  v.  Cleveland,  C,  C.  &  St.  L.  Uy. 
Co.,  139  N.  Y.  &  661. 

IV.  OABBIAOB  or  PASIBMGBBf. 

(D)  PersoMa  Injvries. 

§280  (N.Y.Sup.)  Owner  or  occupier  of  a  store 
huildiu;;,  maintaining  a  passenger  elevator 
therein,  lu  Id  not  an  insurer  of  the  safety  there- 
of, but  only  bound  to  use  reasonable  care  as  to 
the  applianees  provided  and  in  the  maintenance 
and  operation  thereof. — Kumetsch  v.  John  Wan- 
amaker.  New  York.  1.31)  N.  Y.  S.  385 ;  Mack  v. 
Wanamaker,  Id.  391;  Dutcher  v.  Same,  Id. 
392. 

§280  (N.Y.Sup.)  In  subniitting  the  question 
of  a  subway  company's  negligence  in  failing 
to  protect  passengers  on  its  platform  from  tbe 
results  of  cxowdinc,  the  standard  of  care  taken 
should  be  that  of  one  sktllfal  in  carrying  on 
the  business ;  the  hiu'hest  degree  of  practicable 
care  not  beins  reijuirtd.— iJacon  v.  lludson  & 
.M.  R.  Co..  139  N.  Y.  S.  740. 

1286  (N.Y.Sup.)  A  subway  company's  em- 
ploy^ ahonid  give  attention  to  prevent  pas- 
sengers congregating  on  a  subway  platform 
from  congeating  or  crowding,  so  as  to  endanger 
the  .safety  "f  imssenu'ers. — ftacon  V.  Hudson  & 
M.  II.  Co..  1.39  N.  Y.  S.  740. 

1 287  (N.Y.Sup.)  An  electric  railroad  com- 
pany held  bound  to  anticipate  crowding  in. at- 
tempting to  hoard  its  cars,  and  to  use  reasona- 
ble car(>  to  protect  i)a.ss.  iij:(.rs  from  injury  there- 
from.—Keschke  v.  Syracuse,  L.  S.  &  N.  li.  Co., 
i:{9  N.  Y.  S.  555. 

§  293  (N.Y.Sup.)  In  an  action  for  injuries  to 
a  patron  of  a  department  store  by  the  breaking 
of  a  steel  band  supporting  an  elevator,  defend- 
ant held  not  negligent  in  failing  to  a.sccrtain 
!Uhl  repair  the  defect  prinr  to  the  injury.  - 
Kuuiel.-^eh  V.  John  Wanamaker.  New  York,  139 
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N.  T.  S.  385;  Mack  TTknamaker,  Id.  801; 
Dutcber  v.  Saom,  Id.  392. 

$317  (N.T.S11P.)  AdmiMfeo  of  evideoM  to 
show  precautioiw  taken  at  other  stations  and 
upon  other  roads  to  piwi  iu  inissengerg  being 
forced  against  and  between  inoviiisj  cars  htld 

Jroper.— Iteschke  v.  Syracuse,  L.  S.  &  N.  R.  Co., 
39  X.  Y.  S.  555. 

1318  (N.X.SU9.)  In  A  aubwa}-  mm^agfifm  ae- 
tloB  for  Injariw  by  being  i>us1i«d  from  the 
irfatform  onto  tho  track  by  othor  passongprw, 
evidence  held  not  to  sustain  a  lindin;;  that  de- 
fendant's empU^vY'S  were  net;Iii;eiit  iu  not  exer- 
cising due  care  to  control  and  restrain  tlie 
passengers  on  tlie  platforni.— Bacon  T.  Hudaon 
&  M.  R.  Co.,  139  N.  Y.  S.  740. 

Evidence,  In  a  subway  passenger's  action  for 
Injuries  liy  being  crowded  off  the  platform  onto 
the  track,  hdd  not  to  .show  negligence  in  fail- 
ing to  prevent  the  entrance  of  more  passenuers, 
because  of  the  crowded  condition  of  the  plat- 
form.— Id. 

$320  (X.Y.Sup.)  Evidence  held  to  present 
question  for  jury  whether  plaintiff  was  forced 
between  motor  car  and  a  trailer*  and  injured, 
by  the  pressure  of  the  crowd,  as  claimed  by 
him.— Rescbke  v.  SyXftCIUe»  L,  8»  ft  N.  B.  Co., 
139  N.  Y.  S.  555. 

Qnestion  whether  railroad  company  should 
bare  furnished  more  men  than  it  did  to  assist 
in  controlling  a  crowd  at  station  held  to  be  for 
the  jury.— Id. 

Question  whether  railroad  coniiiauy  sIiduUI 
have  erected  barriers  at  a  statinn  to  (<intro| 
crowds  held  properly  submitted  to  the  jury.— Id. 

(T)  Bleetlom  of  PMUMacow  Mi«  lBtnUI«««. 

$382  (N.T.8119O  The  fact  that  a  carrier  acta 
on  the  advice  of  counsel  in  daimins  a  second 
fare  and  ejectinf  a  passenger  for  refnaal  to 

pay  goes  only  to  the  mitigation  of  damages, 
and  not  to  the  right  to  recover  exemplary  dam.- 
age8.-I)ayinon  v.  Wcatchetter  8t  S.  Co.,  189 
N.  Y.  S.  751. 

That  a  conductor,  in  ejecting  a  passenger 
who  has  oaid  all  that  the  law  reqnirea  him  to 
pay,  acted  In  good  faitb  and  in  the  honest  be- 
lief that  the  pnssenger  was  not  entitled  to 
further  trnnspnrtation  without  additional  fare, 
does  not  atrert  the  passeng«r'a  right  to  com- 
pensatory damages.— Id. 

Tho  right  of  a  passenger  wrongfully  ejected 
to  eompenaatory  damagea  iodudea  compenaa- 
tion  for  loaa  of  time  and  tbe  amonnt  the  pas- 
sen^fT  was  obliged  to  pay  for  passage  on  nn- 
utlier  car,  and  also  suitable  recompense  for 
injoiy  to  hia  f •dinga.—Id* 


(G)  PASBenKera*  BfTecta. 

1387  (N.Y.Sup.)  A  carrier  must  transport  a 
reaaonable  amount  of  hand  baggage,  such  as  is 
commonly  taken  by  travelers  for  their  personal 
use:  tbe  quantity  and  value  depending  on  the 
passenger's  station  in  life  and  the  purpose  of 
the  journey. — Sherman  v.  Pullman  Co..  139  N. 
y.  S.  51. 

1 39 1  (N.Y.Sup.)  A  diamond  necklace,  car- 
ried by  a  female  passenger,  ia  baggage,  though 
not  iwed  on  tbe  ionmey.— Sherman  t.  Pullman 
Co.,  180  N.  T.  &  61. 


U8S 

(H)  Palace  Cars  and  ileeplms  Cars. 

1 413  (X.Y.Sup.)  If  a  porter  neglected  '.o 
watch  a  bag  which  be  received  from  a  paaaen- 
ger  on  her  retiring,  and  permiCted  ita  contents 
to  be  stolen,  or  himself  stole  it,  the  aleeping 
car  conipsinv  \\ouId  be  liable  therefor.— Shit- 
man  V.  Tullman  Co..  139  N.  Y.  S.  61. 

1 417  (N.T.8ap.)  Evidence  in  a  Pullman  oar 
paaMBger's  action  for  loaa  of  bimue  Md  to 
anatain  a  judgment  for  platntiff.'-HSnonnan  v. 
Pullman  Co.,  130  N.  Y.  S.  51. 

The  failure  of  the  porter  of  a  Pullman  car  t  - 
return  to  a  pa«sen^er  artiilos  delivered  to  biiii 
on  retiring  was  prima  fade  evidence  of  negii- 
geBoe.<-Id. 

CARRYING  WEAPONS. 

See  Weapons. 

CAUSA  MORTIS. 

See  Gifts.  §  S2. 

CAUSE  OF  ACTION. 

See  Action. 

CEMETERIES. 

§  5  (N.Y.Sup.)  A  company  formed  aa  a  boat- 

nesH  corporation,  with  wide  and  general  com- 
mercial power.s,  is  not  entitled  to  the  rights  o£ 
a  cemetery  corporation.— (iraco  ReimM  Mau- 
soleums, 131)  N.  Y.  S.  300. 

CERTIFICATE. 

See  Chattel  MorusM.  M  11«  230;  Partner- 
ahip,  if  361,  876;  mperty;  Railroad^  | 
47 ;  Uoplaviii,  H  4,  67;  Street  Bailwd*,  f 

CERTIORARI. 

See  AttotBSf  and  Client,  S  183;  Tiwtion,  1 

•  496. 

CHAMPERTY  AND  MAINTENANCE. 

§7  (N.Y.Sup.)  Where  the  title  to  the  surfaee 
of  land  has  been  severed  from  that  to  the  miae« 
and  minerals  underlying  it.  a  conveyance  of 
the  mines  and  minerals  while  the  owner  of  tbe 
surface  ia  carrying  on  mining  operations  ia  00c 
champertoua^White  v.  Miller,  138  N.  T.  & 
600. 

CHANGE  OF  VENUE. 

See  Ymw,  If  <I8,  77. 

CHARACTER. 

See  WitBeeaee,  1 848. 

CHARGE. 

To  jury,  see  Criminal  Law,  if  1038, 1172,  1173: 
TriiU,  i  261. 

CHARITIES. 

I.  CREATION,  MIOTIWCB,  AHD  VA- 

LIDITY. 

1 10  (N.Y.SUP.)  "Needy  jwmg  women  mtn 
dente"  eonatitttte  a  daM.  paUie  In  cbaractec 
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and  the  limitation  of  a  charitable  bequest  to 
the  use  of  such  students  at  a  certain  imivenity. 
which  is  a  public  institution,  dow  not  Affect 
Mich  public  character.— Sawyer  t.  Dcamtjnie, 

130  X.  Y.  S.  055. 

1 12  (X.T.Sup.)  A  bequest  of  property  to  a 
jpnidnate  assoeiatiun.  to  be  used  in  aiding  and 
assisting  ncedv  younfr  women  atndenta  at  a 

miivfisity.   hcid  to  indifato  a   cliaritable  and 
(iicnt   piiriKwe,  educational  in  character, 
niui  iis  srrii  •'iirorceable.— Snwjer  V*  Dearatyne, 
N.  Y.  S.  U55. 
I  18  (N.Y.Sop.)  Since  under  Personal  Prop*  r- 
rv  Law.  $  11'.  and  n*'nl  Property  I>i\v,  S  Il.t.  a 
trust  for  which  no  tnistoe  lias  hoen  dcaiRnateil 
\ists  in  the  Snprome  Toiirt.  failure  to  dcsis- 
nmo  the  trustee  of  a  charitable  trust  will  no i 
MX,, id  it.— Sawyer  t.  Dearatyne,  ISO  ».  i.  8. 
1)55. 

121  (N  T.  Slip.)  TTndcr  Personal  Property 
Ijiw.  S  12.  and  H-'il  Pmperty  I^rfiw.  S  11^.. 
« larinc  that  no  b«'<iuf>st  to  educational  vises  shall 
b.'  invalid  for  indefiniteness  of  l>cncfii  inrio.'*,  a 
beooest  for  the  benefit  of  ynun/c  women  students 
at  a  nnlwrrity  who  nepd«'d  aid  in  securing  an 
rrlncation.  was  sufficiently  definite  as  ti>thie  ben- 
•'»i«  iarie8.— Sawyer  v.  Dearstyne,  130  N»  »•  »• 

CHATTEL  MORTGAGES. 

St'o  Fixtures. 

I.  REQUISITES  AND  VALIDITY. 
<A)  Nature  Md  BMeatl»la  of  Tr«n«fer»  of 

Sli  (X.Y.Siip.)  A  liquor  tax  certificate  is 
not  a  (battel  within  the  chattel  mortgasc  law. 
— r.achmann-Bechtal  Brewing  Co.  Gehl,  law 
N.  Y.  S.  807. 

VII.  REMOVAL  OR  TRANSFER  OP 
PROPERTY  BY  MORTGA<H>A. 

lalMlltr. 


(B)  CrflmtBAl  ■•■] 
1230  (N.Y.Sup.)  A  liquor  tax  certifi.atp  is 
Bot  a  chattel,  within  Pen.  CoAu.  i  otl,  whuh 
mnkcs  it  a  misdemeanor  to  aell,  assign,  or  sc- 

<T.-tc  anv  inortpaRPtl  pcrsnnal  proiH'rty.-^aacb- 
niaim-Bechtel  Browing  Co.  v.  Uchl,  138  «. 
Y.  8.  807. 

CHECKS. 

Billa  and  Notea. 

CHILDREN. 

See  Adoption;  Guardian  and  Ward ;  Infants : 
XecliK.nre:  Parent  and  Child;  Beceiving 
Stoien  Goods. 

CHOSE  IN  ACTION. 

See  Aatfgnmenta;  Trover  and  Gonveralon. 

CITIES. 

See  Municipal  Corporation- 


Cellegea  and  UniTeraitiea 

CIVIL  RIGHTS. 

See  Conatttational  Law.  f  89;  Injanetion.  I 
21;  Torta. 

CUIM  AND  DEUVERY. 

See  Replevin. 

CLAIMS. 

!<ee  ExecutoTS  and  Adminlatratora,  H  200,  000. 

CLERKS  OF  COURTS. 

1 3  (N.Y.Sup.)  Laws  1909,  c.  known  as 
the  "Judiciary  Law,"  as  amended  by  Laws  I'Jll. 
cc.  640.  8at,  authorizing  the  county  clerk  o£ 
Kings  county  to  appoint  a  chief  clerk  ot  tne 
Countv  Court  for  a  tprm  of  five  years,  wJlUe 
the  nuintv  dork  only  holds  for  two  years,  ooei 
not  inviulo  the  consiitutionMl  rishts  of  the 
county  clerk.— r«^oplo  ex  rt-l.  Wogau  v.  Uafferty, 
139  X.  Y.  S.  .172.  „  .  , 

In  view  of  Const,  art  8,  |  10.  merely  provid- 
ing that  the  several  county  ck-rks  aiiail  be 
(•l<>rks  of  the  Supreme  Court  with  ppwera  and 
duti.s  presicribea  bv  law,  the  Legirtatora  naa 
p<.\v.  r  to  provide  for  all  other  clerkshipa,  inClUO- 
iiis  rlerks  of  the  County  Court.— Id. 

§  18  (N.Y.Sup.)  A  county  clerk,  acting  as 
clerk  of  the  Supreme  Court,  is  not  entitled  to  a 
fee  for  enterinj:  an  order  requiring  plaintiff  to 
give  securitv  for  costs,  under  Code  Civ.  Proc. 
i  SMiia,  oUMtling  the  county  clerk  to  a  certain 
sum  for  making  the  entries  required  of  hiin  by 
law  of  moneys  deposited  with  the  council  Meas- 
urer.—Coe  V.  Champlaln  Graphite  Co.,  138  A. 
Y  S  329. 

*A  clerk  of  the  Sopreme  Court  properly  refus- 
ed to  file  and  enter  an  order  until  it  iiad  OCMI 
judiciallv  determined  whether  he  waa  entitled  «» 
a  fee  therefor,  if  he  waa  in  doubc  aa  to  hit 
right  to  a  fee.— Id- 

|7i  (N.Y.Sup.)  If  ilefi  ndant  acted  aa  a  coun- 
ty clerk,  and  not  aa  deik  of  the  Supreme  Court, 
in  entering  an  order  requiring  plaintifl  to  give 
seeiiritv  for  costs,  he  could  only  be  compelled  tO 
enter  such  onltr  by  iiiiitula imis,  and  could  not 
be  sunimarilv  (Minii-  lI'd  i"  do  so  by  an  order 
of  the  Supreme  Court.— Coe  v.  Champlaln 
Giaphita  Co..  139  N.  T.  S.  829. 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

COLLATERAL  AGREEMENT. 

See  Evidence,      441.  445. 

COLLATERAL  SECURITY. 

See  Pledgee. 

COLLATERAL  UNDERTAKINGS. 

See  Guaranty. 

COLLEGES  AND  UNIVERSITIES. 

See  Charities. 
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COLLISION. 

See  New  Trial,  |  85. 

COMMISSION. 

See  BaOroada;  Street  Rallroada,  If  18,  22. 

COMMISSIONERS. 

See  Emint  nt  Domain,  If  280,  282:  Street  Ball- 
roads,  ii  25,  41. 

COMMISSIONS. 

See  Bfokera,  ff  8,  74,  88. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 

See  AcUoo,  f  25;  Court*,  f  188;  Jury;  Mar. 
riace. 

f  8  (N.Y.Sur.)  Tnterpretations  made  of  the 

commnn  law  by  tho  cfnirts  of  England  Bincc 
Ann-rican  independoiHr  have  no  weight  or  au- 
thority in  determining  the  pn  scnt  ( ommon  law 
iP  ti£y  i'ork.— In  re  Lamb's  Estate,  138  H,  Y. 
S.  88S. 

COMPENSATION. 

See  Attorney  and  Client.  ^  inO-lSO:  Brokers, 
§S  ^.  74,  :  ("Icrks  of  Courts:  Corpora ti«iiis, 
n  311'.  ;;20:   Eminent  Domain,  11!>. 

m  232,  202:  Master  and  Servant,  §  TO; 
Fhyaicians  and  Bargeons;  Witnesses,  {  27. 

COMPENSATORY  DAMAGES. 

See  Damages,  f  i  39,  45. 

COMPETENCY. 

See  Witnesses,  f  f  139-214. 

COMPETITION. 

See  Trade-ldbrits  and  Trade-Xamea. 

COMPLAINT. 

Sea  Indictment  and  Information ;  Pleading. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction;  Attorn.  \  and 
Client,  |§  150,  IbU;  Insurance,  |  57U;  Pay- 
ment; Rdease. 

COMPUTATION. 

See  Limitation  of  Ariinns.  4t>-100. 

CONCEALED  WEAPONS. 

See  Weapona. 

CONCLUSION. 

See  Pleading^  f  & 


CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sa]e%  ff  429.  407-481. 

CONDITIONS. 

See  Deeds,  §  145;    In>.nrnn<  ..  §  .".05. 

CONFIDENTIAL  REUTIONS. 

See  Witnesses,  gf  211,  214. 

CONFLICT  OF  UWS. 

See  Ifarrlage;  Powers,  f  96;  WUls,  f  4aa 

CONSENT. 

SeeNovatipn;  Reference;  States;  Street  Bail' 
roads,  f  41. 

CONSIDERATION. 

See  Rills  and  Note.s,  ^  92,  96.  316,  493 ;  Con- 
tracts, f  47;  Guaranty,  f  16;  BelMse,  f  U. 

CONSPIRACY. 

See  Corj)orations,  §  .*J19. 

CONSTITUTIONAL  UW. 

See  Clerks  of  Courts.  §  3:   Courts.  55  41.  95; 

Criminal  I-iaw,  §  .S7 ;   Infants,  §  12;  lutuxi- 

eating  Liquors.  §  '2'.',;  OMi.t  rs.  ff  ^  4SH 
Statutes,  §§  35'!.,  (M  :  Wenitons. 

II.  CONSTRUCTION,  OPERATION, 
AND  ENFORCEMENT  OF  CON-  I 
STITUTIONAL  PROVISIONS. 

f  20  (N.Y.Sup.)  A  uniform  construction  d 
constitutional  provisions  and  statutes  ea.nt  J 
thereunder  often  has  controlling  weight  in  tbc 
detennininr  of  a  constitutional  question. — Pini- 
ple  ex  rel.  Wogan  v.  Raflferty,  ir^J»  N.  Y.  S.  r»iij 
S  39  (N.Y.Sun.)  The  rights  enumerates!  in  tb<! 
Civil  Kights  Lavf  were  not  ereatetl  bv  tha: 
statute,  but  pertain  to  the  character  of  free  m-a 
111  a  free  state.—People  ex  rd.  Darlinir  v.  WE^ 
den  of  City  Prison,  139  X.  Y.  S.  •J77. 

h\  order  to  declare  a  statute  void  for  vi.  lur- 
ing Ihf  fuiularaetitiii  riirlits  en»im«'ratetl  in  Cr. ! 
Kiglits  Law,  the  statute  should  be  clearly  shon 
to  directly  violate  such  fOnitementnl  rishta. — 141 
§45  (N.Y.Sup.)  An  unconstitutional  sta- ;  r 
cannot  be  sustained,  thou'^h  it  has  reniain»>l  i  : 
cliallrngfd  fur  ujany  years. — reople  ex  n-l.  1; 
ert  Siiii|isoD  Co.  v.  Kempuer.  Viii  N.  Y.  S.  4+1. 

§46  I. N.Y.Sup.)  One  seeking  to  have  a  statuti 
declared  invalid  as  beyond  the  legislative  pii«^ 
er  must  definitely  and  clearly  point  oat  tbe 
want  of  power. — IVopli'  ex  rel.  Darling  v.  Wa> 
den  ..f  City  I'risi.n.  i;J9  N.  Y.  S.  277. 

S48  (.X.Y.Sup.i  While  it  ia  presnmed  that  » 
statute  is  constitutional,  the  courts  should  cc 
111  sitate  to  hold  a  statute  nnconatitatioual  if  c 
clearly  appears  so.— I't-opl.'  ex  td.  Woaa  » 
Kafferty,  i;i9       Y,  S.  072. 
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Xn.  DISTRIBUTION  OF  GOVEBH. 
MENTAL  POWERS  AND 
FUMCnOXB. 

€A)  I«estal«tlT«  P«meM  muA  Oetosmtloa 
Thevcoff* 

%  65  (N.Y.Sup.)  TIk'  r.  ft  n  ndum  provision  of 
Bronx  County  Act,  $  IG,  that  the  act  should  be 
inopcTfttive  unless  a  majority  of  the  votes  in  the 
new  county  should  be  in  ita  favor,  held  in  con- 
flict with  Conat  art.  1.  f  3,  vesting  logislative 
power  in  the  Sennto  and  Assembly.— People  ex 
rel.  Uncer  v.  Kennedy.  i:J9  X.  Y.  S.  89G. 

(U)  •Indtclnl  Power*  mnd  KanctlonH. 

1 70  (N.Y.Sup.)  The  courts  are  not  concerned 
with  the  wisdom  of  the  law,  or  whether  it  will 
arcumplish  its  purpose,  if  it  be  cuuiititutional. — 
r«  ople  ex  rel.  Darling  r.  WaidcD  of  City  Pri»* 
on,  139  N.  Y.  S.  277. 

f  70  (N.T.Sup.)  The  courts  cannot  determine 
the  propriety  of  a  statute,  but  merely  its  con- 
stitutionality.—People  ex  reL  Wogan  v.  Raffer- 
ty,  188  N.  Y.  S.  5i2. 

TV.  POUCE  POWER  IN  GENERAI.. 

I  81  (X.Y.Sup.)  Legislation  for  the  public  wel- 
fare and  safety  is  valid  as  an  exercise  of  the 
police  power,  thou^'h  it  imposes  restraints  and 
burdens  on  individuals;  tho  question  being 
only  whether  the  means  employed  are  appro- 
priate and  reasonably  necessary  to  accomplish 
the  purpose,  and  are  nut  unduly  oppressive.— 
People  ex  rel.  Darling  v.  Warden  of  Citj  Fris- 
on.  139  N.  Y.  S.  277. 

V.  PEBSOMAI..  Civile,  AND  POUTI- 
OAI.  SIGHTS. 

§89  (N.Y.Sup.)  Under  its   jioliro  power  the 
state  may  limit  the  hours  whirh  women  may 
work  in*  certain  industries,  and  Labor  Law 
?(ConBoi.  Laws  1909,  c.  41)  |  77.  limiting  the 
:'hours  women  may  work  in  factories  other  than 
^canning  establishments  does  not  unconstitution- 
ally interfere  with  liberty  to  contract.— I'eople 
ex  r«l.  Hoelderlin  t.  Kane,  130  N.  Y.  S.  350. 

X.  BQITAI.  PBOTBCnOir  OF  LAWS. 

8  238  (X.Y.Sup.)  Labor  Ijiw.  5  77.  whidi  lim- 
its, under  a  penalty,  the  hours  woineii  may  work 
in  all  factories  other  than  <aiiiiin::  establish- 
ments, is  not  invalid  as  dopriviuK  the  eniployor 
of  the  «H|iial  prote<-tion  of  the  law.  — I'(«i!>l.«  ex 
,fel.  ILirM-rlin  v.  Kiiii.-.  139  X.  V.  S.  :'.:.(». 

5  240  (N.Y.Sup. I  Liquor  Tax  Law.  Si  s.  ^i\in]. 
9.  coneerning  notice  of  abandontneut  of  pteniis- 
es  for  liquor  purposes,  docs  not  make  an  unlaw- 
fbl  discrimination  between  the  owners  of  prop- 
erty used  for  diCterent  purposes. — la  re  Nyce, 
1^  K.  T.  8.  204. 

XI.  DUE  PBOOEI8  OF  MW. 

§  277  (N.Y.Sun.)  The  right  of  an  apparent 

Rledaee  to  retain  articles  pled{;ed  as  security 
JT  nis  loan  is  a  **property  right,"  which  is 
protected  by  the  constitutional  requirement  of 
lue  prooe.'is  of  law.— People  ex  rel.  Kobert  Simp- 
'lon  Co.  V.  Kempner,  139  .\.  Y.  S.  110. 

i  278  (N.Y.Sup.)  Liquor  Tax  Law,  f  8,  subd. 
9,  wMeli  permits  a  tenant  to  abandon  the  right 


to  use  premises  for  liquor  purposes,  held  not  to 
deprive  the  owuer  of  property  without  due  pro- 
( ess  of  law.-In  re  Nyce,  139  N.  Y.  8.  204. 

i  305  (N.Y.Sup.)  A  hearing  or  opportunity  to 
be  heard  and  nonce  thereof  heli  absolutely  es- 
sential to  constitute  "due  process  of  law." — 
People  ex  rel.  Robert  Simpson  Co.  v.  Kempner, 
139  X.  Y.  S.  44(J. 

S  309  (X.Y.Sup.)  Code  Cr.  Proc.  §§  687,  80ft- 
809.  relating  to  the  possession  of  stolen  or  em- 
bezzled property,  held  invalid  as  a  deprivation 
of  due  process  of  law  as  to  a  pledgee  for  fail> 

uro  to  require  the  giving  of  notice  as  to  the 
time  and  i)lare  at  which  his  claim  of  ri^'ht  as 
pledgee  shall  be  heair]  and  determined. — I'eople 
ex  reL  Robert  iiimpson  Co.  v.  Kempner,  139  N. 
Y.  &  440. 

CONSTRUCTION. 

See  Common  Law;  Constitutional  Law,  |  20; 

Contracts,  5  17«:  Insurance.  §1  146,  164.  505: 
Statutes,  Si  181-231 ;  Wills,  f§  486-698. 

CONTEMPT. 

See  Appeal,  |  875;  Execution,  i  450. 

n.  POWER  TO  PUNISH,  AND  PBO- 
CEEDINGS  THEREFOR. 

S  55  (N.Y.Sup.)  Under  Code  Civ.  Proc.  ff 
796,  797,  802,  construed  in  view  of  Judiciary 
Law,  SS  760.  761.  an  order  to  show  cause  why 
a  judgment  debtor  slmuhl  not  be  punished  for 
<  ontenii»t  was  properly  .served  by  leaving  a  copy 
at  his  residence  witli  a  person  of  suitable  agA 
between  the  hours  of  5  and  6  p.  m.— Barrie  r. 
Priednaa,  130  N.  T.  S.  337. 

S  63  (N.T.Sup.)  Where  a  motion  to  set  aside 
a  judgment  for  nonservicc  of  summons  was 
referred  and  denied,  the  court  had  no  jurisdic- 
tion to  insert  in  the  order  a  provision  for  pun- 
ishment as  for  contempt  if  defendant  failed  to 
ay  the  costs  of  the  reference.!— Davidson 
nger,  139  X.  Y.  S.  157. 

CONTINGENT  REMAINDERS. 

See  WiUs,  ||  630.  634,  852. 

CONTRACTS. 

See  Accord  and  Satisfaction;  .\ccount  Stated: 
Aetion.  «  47;  Appeal.  221.  1041,  1171: 
Assijmmpnts;  Attachment;  Attorney  and 
Client.  SS  136,  189:  Hills  and  Xotcs;  Bro- 
kers; Champerty  and  Maintenance;  Chat- 
tel Mortgages:  Constitutional  Law,  I  89; 
Corporations,  f|  82,  306;  Counties,  If  132. 
134  ;  Covenants;  Damages,  jjj}  4.'>.  124;  Deeds; 
Evidence.  §|  314.  393-44r>:  Executors  and 
.\dniinistrators,  §  311;  Fixtures;  Frauds. 
Statute  of;  Guaranty;  Indemnity;  Injunc- 
tion, §  61;  Insurance;  Interest;  Joint  Ad- 
ventures; Judgment,  |  250;  Landlord  and 
Tenant;  Master  and  Servant;  Mechanics* 
Liens ;  Mortgages ;  Municipal  Corporations, 
i  '.i'A  ■  Xovntion  ;  Parties.  §  6;  Partnership; 
Payment;  PeriK«tnif i's.  ^  (>;  Pleading,  §!5  193, 
32i;  Pledges;  Principal  and  Agent,  Si  1%^4, 
184;  Prlndpaland  Snrety;  B«lcase;  Sales: 
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StipulntionB ;  Subro^;ition :  Tolpprnph'!  nnd 
Tolephonps :  Und'TtakingH ;  T'sury  :  \'.>nd(ir 
and  riinlinser;  Waters  and  Wati-r  Courses. 
II  iJ^liW;  Willa,  f  745;  Work  and  l^bor. 

I.  BBQUniTBS  AVD  TAUDITT. 

(D)  OoBalderatlra. 

1 47  (N.Y.Sup.)  A  promise  by  n  sollor  of  n 
bttsinem  not  to  engage  in  a  similar  husiix'ss 
for  a  specified  term  within  specified  territory 
will  not  l)p  enforced  at  the  suit  of  the  buyer, 
where  there  was  no  consideration  for  the  pur- 
chase of  the  business  and  the  promise. — Fries  v. 
Parr,  138  N.  Y.  8.  220. 

O  L^mmMtT       OblMt  •««  mf  Considern- 

tlon. 

§  117  (X.y.Sup.)  A  contract  binding  a  seller 
of  a  business  not  to  engage  in  similar  business 
will  not  be  enforced,  unless  the  restrictions  are 
limited  as  to  time  and  territory,  and  it  is  necea- 
sary  to  uphold  the  contract  in  order  to  give  the 
purchaser  of  the  business  the  benefit  of  his 
purchase.— Fries  v.  Parr,  139  N.  Y.  8.  220. 

f  127  (N.y.Sup.)  A  provision  in  a  l»«nse  that  it 
should  be  inadmissible  in  evideii<-e  in  jim\  legal 
proceeding  between  the  parties  Inid  invalid.— 
Trustees  of  Leake  and  Watts  Orphan  House  in 
City  of  New  York     Hogrle.  188  N.  Y.  S.  1086. 

n.  OOBSnVOTION  ahd  opesa^ 

TION. 

(A)  General  Rnlea  of  C'oniit ruction. 

1176  (N.Y.Sup.)  The    interpretation    of  a 

written  contract  is  a  question  of  law.  except 
where  the  intcrjiretatioji  (iejjen.ls  on  the  sense 
in  whi<  h  the  words  are  userl,  in  wliicli  case  it 
is  a  mixed  question  of  law  and  fact.— Uartboldi 
Hidiaon.  138  N.  Y.  a  847. 

(C)  8ml»|«et-M«ttep. 

I  198  (N.Y.Sup.)  A  building  construction 
contract  providing  for  $;iO<)  to  be  allowed  to 
the  owners  from  the  price,  for  foundation  walls 
to  be  built  by  them,  left  with  the  owners  the 
r«Bponsibility  for  their  cooatroctimi.— >Komeo  v. 
Grappooe,  138  N.  Y.  S.  867. 

CONTRADICTION. 

See  WItneaaes,  if  887,  380. 

CONTRIBUTORY  NEGLIGENCL 

See  NegUgenoe. 

CONVERSATION. 

See  Bvidene^  |  888. 

CONVERSION. 

See  n^Ter  and  Conversion. 

I  1 1  (N.Y.Sup.i  Where  an  owner  of  an  nil- 
divided  interest  in  the  estate  of  a  testator  exe- 
cuted a  deed  of  trust  of  the  interest,  consisting 
cMefly  of  real  estate,  and  the  executor  <  ohm  rt- 
ed  the  estate  into  cash  and  paid  it  to  the  trus- 
tee, the  corpus  of  the  trust  estate  was  person- 

J^'N^F's^  182*'*'^™*"'  * 


CONVEYANCES. 

See  Assignments;  Cliamperty  and  Maintenance: 
Chattel  Mortgages:  Deeds;  iOstoppel ;  Evi- 
dence, I  273;  Mines  and  Minerals.  {  .v.; 
Mortgases:  Partition;  Powers,  §  33;  Quiet- 
ing Titre,J|  23;  Vendor  and  Purchaser;  Wa- 
tera  and  Water  OonrMB^  ff  154, 166. 

CORPORATIONS. 

See  Attorney  and  Client,  |  136;   Banks  and 

?iiP^*2f,s  Cemeteriea;   Goeta»  f 

168;  Bddence,  f  314;  Ezecntora  and  Admin- 
istratora,  |  115:  Guaranty.  §  S7;  Insnrantn  ; 
Limitation  of  Actifuis:  Municipal  Cor|K>m- 
tions;  No%'ation :  Railroads:  Street  Rail- 
roads: Telegraphs  and  Telephones;  Watent 
and  Water  Goaraea,  f  188. 

nr.  CAPITAL,  STOCK,  AKD  DIVI- 
DENDS. 

(B)  SntoaeriptloB  to  Stoelc. 

f  82  (N.Y.Sup.)  In  an  action  against  a  cor- 
]H)ration  to  recover  the  purchase  j  rice  of  cor- 
porate stock,  under  its  agreement  lor  repur- 
chase, evidence  hi-ld  sufficient  to  sustain  the 
verdict  on  the  theory  of  ratification  uf  the 
agreement.— Malcomson  v.  Monaton  Realty  In- 
vesting Cor|)oration,  130  N.  Y.  S.  400. 

(D)  Transfer  of  Stanrea. 

I  121  (N.Y.Sup.)  An  action  for  the  purchase 
price  of  corporate  stock,  begun  after  the  time 
for  the  payment  of  all  instalhneats  due  bad 
elapsed,  cannot  be  maintained  without  a  tender. 
—Security  Title  &  Trust  Co.  of  York.  Pa.  t. 
Stewart,  139  N.  Y.  S.  74. 

(K)  lutmrm»t,  DlvldendM,  and  New  Stock. 

i  151  (N.Y.Suik)  Where  a  private  bnsinees  is 
conducted  by  a  corporation,  all  stookholder^'  of 
the  same  class  must  be  treated  alike  in  the  th»- 
tril)ntitin  of  |)rofits. — (^odley  t.  Oraodali  A  Gkid- 
ley  Co..  139  N.  Y.  S.  2;W. 

I  153  (N.Y.Sup.)  Discriminatory  dividends. 

I)aid  by  a  corj)oration  to  certain  st<x  kho'.din  r 
empl«»y<is,  held  not  recoverable  in  a  representa 
tive  action  by  a  minority  stockholder.— (^.^Iley 
V.  Crandall  &  Godley  Co.,  131)  N.  Y.  S.  2;W. 

i  155  (N.Y.Sup.)  Issuance  of  extra  dividend^ 
to  certain  stockholding  employe's  of  a  corj)ora 
tion.  not  on  the  basis  of  length  or  faithfulo(>:$s 
of  service,  but  according  to  the  amount  of  stock 
held,  hi'ld,  unsustainable  as  a  scheme  of  profit- 
sharing  with  faithful  employte.-43odley 
Crandall  A  Godley  Co.,  188  N.  Y.  a  286. 

▼I.  orncoBRS  avd  aosrs. 

(C)  lll«litN,  D«tlea,  and  Liabilities  mm  to 
Corvoratloa  and  Its  Member*. 

1308  (N.Y.Sup.)  AddiUonal  salary  voted  h^ 
directors  of  a  corporation  to  thenaselves  held  il- 
legal, and  recoverable  for  the  benefit  of  th» 

corporation  in  a  representative  suit  bv  a  niin  .r 
ity  stockholder.— Godley  v.  Crandall"  Jt  (iodU  v 

Co.,  i:i!t  \.  V.  s.  2:;t;. 

A  director  of  a  cori>oration  is  disqualified  to 
vote  on  a  resolution  fixing  his  salary  as  an 
officer.— -Id.  #  —  «. 

Where  dttreetina  of  a  corporatioa  voted  t» 
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thenuelvct  additUxDAl  ularj  as  officers,  but  tbe 
proof  showed  ttOLt  their  eerrlces  were  worth  at 

U-nst  what  thfv  had  received  before,  they  were 
only  required  to  account  for  tbe  excess. — id. 

f  308  (N.Y.Sup.)  Where  majority  atoekholders 

elected  themselves  directors,  then  officers,  and 
then  distributed  a  substantial  part  of  tbe  profits 
to  themselves  by  votinji  themselves  excessive 
Balaries,  the  minority  by  a  representative  ac- 
tion could  compel  a  return  of  the  fund  to  the 
corporation's  treasury.— Carr  v.  Kimball,  139 
N.  T.  &  258. 

Directors  of  a  corporation  being  incapable  of 
contracting  with  themselves,  a  contract  fixing  a 
tli rector's  salnry  was  voidable,  whrre  his  TOtS 
WHS  essential  tu  pass  the  resolution. — Id. 

A  by-law  of  a  corporation,  auihorizinK  the  di- 
rectors to  fix  salaries,  did  not  validate  a  reso- 
IvtJon  fixing  the  salary  <tf  a  member  of  the 
board  whose  vote  was  necessary  to  constituto  a 

quorum.— Id. 

A  director  of  a  oori)oration,  who  was  not  an 
officer,  and  who  did  not  draw  a  sjilary  or  bene- 
fit by  his  vote  in  favor  of  resolutions  improper- 
ly appRq>riating  money  from  the  corporation  to 
other  directors,  was  not  liable  for  the  refoad 
thereof.— Id. 

Where  a  corporation's  treasurer  was  not  a 
director,  a  minority  stiukholch-r  <onld  not  re- 
cover, for  the  corporation's  benefit,  money  vot- 
ed to  the  tieasarer  as  additional  salary.— Id. 

§312  (X.Y.Sup.)  Directors  of  a  corporation 
were  not  accountable  for  sums  voted  to  em- 
ployes, not  directors,  as  additional  salary. — 
Godley  t.  Cxandall  &  Godley  Co.,  1'^  X.  S. 
236. 

Where  majority  stockholders  of  a  corporation 
formed  a  new  rofporntiun.  and  appropriated  the 
;;ood  will  of  the  old.  in  order  to  freeze  out  the 
minority  interest,  tbiy  were  liable  to  account 
for  tiio  reasonable  valae  of  snch  good  wilL — Id. 

S  319  fN.Y.Sui'.i  foinjilaijit  in  a  corpomtion's 
action  apainst  directors  and  ofhcers.  allepriuK 
that  through  their  negligencp  and  fraudulent 
conspiracy  they  had  prevented  tbe  corporation 
from  obtaining  a  valuable  railroad  concession, 
held  not  to  allege  sufficient  facts  upon  which  to 
predicate  a  liability.— Occidental  Const.  Co.  v. 
Miller,  ]r.O       Y.  6.  16tJ. 

1320  (N.Y.Sup.)  Minority  stockholden  of  a 
railroad  corporation  in  their  indivldnal  capacity 

Jtcid  not  a\itborize<l  to  enjoin  a  sale  of  majority 
stock  to  a  competing  railroad  company. — Dele- 
van  V.  New  York,  N.  H.  ft  U.  R.  Co.,  138  N. 
Y.  S.  17. 

1 320  (N.Y.Sup.)  Directors  of  a  corj>oration 
may  be  compt  llcd  to  account  for  niis<  (tiiiiuct  or 
dishonorable  dealing  for  their  own  benetit  in  a 
suit  by  a  minority  stockholder  for  the  benefit  of 
the  corporation.— Godley  v.  Crandall  ft  Godley 
Co.,  ViU  N.  Y.  S.  280. 

In  n  re|)re8entative  suit  by  a  minority  cfock- 
holder  to  recover  alleged  additional  salaries  vot- 
ed by  directors  to  themselves,  it  was  not  materi- 
al to  a  Judgment  for  plaintiff  that  the  court 
omitted  to  find  that  the  additional  salaries  so 
paid  were  exce.^sive. — Id. 

Where  directors  of  a  cori  mint  ion  voted  to 
tliemselves  various  sum^  sis        ;i t   in.il  salary, 


the  harden  was  on  ihem  to  prove  the  valne  of 
their  servlcea— Id. 

Where  miscondoct  of  directors  of  a  corpora- 
tion made  necessary  the  institution  of  a  repre- 
sentative suit  by  minority  stockholders,  the  ex- 
pense of  defending  the  suit,  including  the  pre- 
mium on  a  bond  given  for  the  discbarge  of  a 
receiver,  was  properly  taxed  ai^'ainst  them.— Id. 

VU.  OORFO&ATE  POWS&B  AHS 


§  522  (N.Y.Sup.)  Service  of  summons  upon  an 
agent  of  a  coriioiatinn,  lie  being  the  sole  de- 
fendant named,  and  who  was  not  shown  to  be 
an  officer  of  the  company,  or  to  have  authority 
to  consent  to  amendment  of  summons  by  nam- 
ing the  company  as  defendant,  was  not  effective 
to  bring  the  company  into  court,  so  that  a  judg> 
mcnt  rendered  against  it  must  be  reversed. — 
Booth  V.  A.  Feldman  Const.  Co..  139  N.  Y.  S. 

Vm.  nrSOZiVasnuT  AMD  RECEIVERS. 

1545  (N.Y.Sui>.)  ".">?n<  h'*  corporation,  which 
under  Stock  CoriK>rtttiou  Law,  §  W,  may  not 
make  a  transfer  when  insolvent  to  prefer  par- 
ticular creditors,  and  for  doing  which  the  di- 
rectors are  liable,  is  one  which,  before  tiiia 
transfer,  had  refused  to  pay  an  obligatioik— 
Cesar  V.  Bernard.  139  N.  Y.  S.  974. 

XII.  FOREIGN  CORPORATIONS. 

i  642  (N.Y.Sup.)  A  foreign  corporation,  which 

sends  its  produce  for  sale  througu  a  commission 
merchant,  who  transacts  the  business,  makes 
the  sales,  and  receives  the  <  (nisideration,  is  not 
"doing  business  in  the  stati."  within  General 
Corporation  Law  (Laws  18!'-,  c.  087)  ^  15,  re- 
enacted  in  I>aw8  1806,  c  28  (Consol.  Laws 
1909,  c.  2.3).-Biookford  Mills  Baldwin,  139 
N.  Y.  S. 

§  642  (N.Y.Sup.)  Where  orders  for  special 
building  reports  were  sent  to  a  Chicago  pub- 
Itshing  company  and  filled  there,  the  transac- 
tion did  not  constitute  "doing  bonness"  in  New 

York  by  the  publishing  company,  within  <ien- 
eral  Corporation  Law.  5  !•''>.  thouch  it  had  an 
office  there  for  solii  ii  iii>:  liiisim  ss. — AnnTican 
Contractor  Tub.  Co.  v.  Michael  Nocenti  Co., 
139  N.  Y.  S.  853. 

S  668  (N.Y.Sup.)  Service  of  process  apoB  ill 
officer  or  director  of  a  foreign  corimration  casu- 
ally within  the  state  Kivi  s  the  court  jurisdiction 
of  such  corporation.— Smith  v.  Western  Pac. 
Ry.  Co.,  189  N.  T.  S.  129. 

CORROBORATION. 

Set  Wltnessn^  |  414. 

COSTS. 

See  Appeal,  §  S75:   Clerks  of  Courts;  Con- 
tnnpt;  New  Trial,  f  74. 


5  152  (N.Y.Sup.)  The  practice  of  disposing  of 
deniurrer.s  under  <'<>de  Civ.  Proc.  §!S  .■>4T,  JKV4. 
IM",.").  ;)♦;:.».  l/7<>.  loiii.  iiii'i  li»"Jl.  Willi  tiir  rr  iiicr 
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imposition  of  costs,  stated.— Kramer  y.  Bartb, 
130N.  Y.  8.  341. 

S  169  (N.Y.Sup.)  Under  Code  Civ.  Pror.  § 
32(>8,  which  provides  that  a  defendant  may  re- 
quire a  foreign  corporation  to  pive  security  for 
costs,  but  which  does  not  require  a  surety  com- 
pany's bond,  heldt  that  the  amount  paid  for  a 
■arety  company**  undertakinr  «u  not  taxable 
as  cost— LoainiUe  Lumber  Co.  Smitiit  139 
N.  T.  8.  SOT. 

Vn.  ON  APPEAI.  OR  ERROR.  AND  ON 
NEW  TRIAIi  Oil  MOTION 


§227  (N.Y.Sup.)  On  an  appi'ul  to  the  Appel- 
late Term  from  au  order  of  the  City  Court  at 
Special  Term,  granting  or  denying  a  new  trial 
on  the  grotind  of  newly  discovered  evidence, 
only  $10  costs  and  disbursements  are  allowed, 
ami  disbursements  are  not  taxable,  unless  sneci- 
fied  In  the  order  of  the  Appellate  Term.— ben- 
jamin V.  Bruwnstein,  139  X.  Y.  S.  .'US. 

J  240  (K.Y.Sup.)  A  magistrate  being  a  public 
officer  is  not  liable  for  costs  on  appeal  on  rc- 
Terfnl  of  nn  order  donvinff  iin  niiplicntion  for 

grohiliition  against  him.— People  ex  rel.  Itobert 
impson  Co.  v.  Kempner,  139  N.  Y.  S.  440. 
f  264  (N.Y.Sup.)  Where  an  allowance  of  coats 
and  dislniTsements  was,  by  an  OTeraigrbt  omit- 
ted from  the  order  of  the  App(>llat('  Term  af- 
finnin*;  an  order  of  the  City  Court  Kraiitin?  a 
new  trial  fur  rn  u  ly  discovered  evidence,  a  mo- 
tion to  resettle  lUo  order  to  include  ssuch  costs 
and  dislnirsements  will  be  entertained. — ^Benja- 
min    Bfownstein,  138  M.  X.  S.  ai& 

COUNTERCLAIM. 

See  Set-Off  and  Gbunterclaim. 

COUNTERFEITING. 

See  GHminal  Lew,  1 1212. 

COUNTIES. 

See  Clerks  of  Courts;  P,'miM.*rs. 

XL  GOVERNMENT  AND  OFFIGE&S. 

(D»  OlUcerit  nnd  AsrentM. 

HZ.  PSOPEBTT.  CONXaACTS.  AND 


Statntorr  Liabilities. 

{  132  (N.T.Snn.)  Agreement  between  board 
of  elections  and  Doard  of  supervisors  as  to  com- 
peusation  for  labor  and  ch^rk  hire  hrld  not  an- 
nulii  il,  or  its  performance  rendered  impossible, 
by  the  subsequent  ena(  tmeiit  of  Laws  H>11,  c. 
Wl,  incri'asing  the  dutio-  of  the  board  of  elec- 
tion^—Pe^^  ox  rel.  Wheeler  t.  Holmes,  139 

i  134  (N.Y.Sr.p.)  TTnder  Election  Law,  S§  193, 
197,  as  anjcnded  by  Laws  11>11,  c.  649,  an 
aRreement  between  the  buitrd  of  supervisors  and 
board  of  elections  that  the  salaries  of  the  com- 
mtsrioners  of  election,  fixed  by  the  board  of  sn- 
pervisoTL  should  include  all  expenses  for  labor 
and  clerk  bire,  held  valid,  and  to  prevent  the 
boud  of  electiona  from  maUiiff  the  salaries  of 


its  employes  a  county  cliarge.— People  ex  rel 
Wheeler  t.  Holmes,  139  N.  Y.  S.  923. 

An  agreement  between  a  board  of  aqp 
and  a  board  of  electiona  that  the  salarieu  of  th» 

commissioners  of  <  !ei  tion.  fi\.>d  by  the  board 
of  supervisors,  should  iiu  huie  all  expenses  fjr 
labor  and  clerk  hire,  could  not  be  terminatf-«l 
bv  the  board  of  elections  without  the  conM-nt 
or  the  board  of  supervisors.— Id. 

Board  of  superviaors  held  to  have  power  to 
grant  an  allowance  for  dcfk  hire  to  a  board  o( 
elections,  which  had  agreed  that  the  commis- 
sioners' salary  .should  include  derk  hire,  even 
if  Election  Law,  ;|  103,  as  amended  by  Laws 
1011,  c.  shiHild  be  read  in  connection  with 
County  Law,  §  12,  subd.  5,  as  amended  ly 
Laws  1911,  c  359.  relaUve  to  iacreaaing  the 
salary  of  county  officers.— Id. 

COURTS. 

See  Appenl;  Appearance;  Clerks  of  Courts; 
Coiistiiulional  Law,  §  70;  Contempt;  Cor- 
porations, S  ('^>^:  Criminal  I^aw,  S7,  97: 
Kxecution,  i  450;  Guardian  and  Ward,  f  *^ : 
Husband  and  Wife,  §  300;  Jury;  Justics 
of  the  I'eace ;  Municipal  Corporations,  |  tiU7 ; 
Pleading,  i  250:  Ueceivers;  Beferenoe;  Trial. 
|3M;  Wills,  li  248^  2S3,  60S^  686. 


TION,  ANB  PROCEDUBB  IH 

GENERAL. 

(A)  Creation  and  ConatltutlOA,  »nd  Court 

Ml  (N.Y.Sup.)  The  present  County  Courts 
are  essentially  new  <()urts,  being  first  cr»'ated 
by  the  Con.stitution  of  lS4t».  and  are  not  mer»- 
ly  continuances  of  the  courts  of  common  plea^ 
and  general  sessions  of  the  peace. — I'copie  ex 
leL  wogan  t.  Rafferty,  138  K  X.  S.  &72. 


CD}  Bales     of     DeciNlon.  r 

Opinion*,  and  Records. 

§  95  (N.Y.Sup.)  l)eci.siou.s  of  the  courts  of  one 
state  on  the  validity  of  a  statute,  under  the 
fourteenth  amendment  to  the  United  States 
Constitution,  are  to  be  regarded  in  another  as 
those  of  a  court  of  oononrrait  jurisdiction.— 
People  ex  rel.  HoetderUn  t.  Kane,  189  N.  T.  8. 

§  98  (N.Y.Sur.)  The  surrogate,  in  construing 
the  duties  of  American  executors  of  an  EngUsb 
subject  in  distributing  the  estate  in  this  coun- 
try, should  recognise  the  decision  of  the  Bn^ish 
courts  that  property  sent  to  (Jreat  Britain  by 
the  American  executors  may  be  there  appropri- 
ated for  anv  unpaid  legacy  due.— In  re  Holuaa 
lao  N.  Y.  S.  713. 

198  (N.Y.Sur.)  Cases  in  the  ecclesiastical 
courts  of  England,  although  decided  since  our 
independence,  are  still  of  .some  indirect  autlior- 
ity  in  the  Suncjsite's  (\»urt.— In  re  Swarta's 
Will,  139  N.  Y.  S.  1105. 

An  English  decision  in  1771  la  Undlac  here; 
-Id. 

It  is  only  in  case  of  an  original  question  de- 
void of  modern  nnthority  that  the  surrn2a*-» 
may  resort  to  the  principles  ot  the  civil  or  canoQ 
law.— Id* , 
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9  169  (N.Y.Co.Ct)  Where,  in  an  action  in  a 
County  Court  for  monej*  only,  the  complaint  de- 
mands judgment  for  nu  amount  not  ovor  $2,000, 
the  court  lias  jurisdiction  to  render  ju<li:raent 
on  the  counterclaim,  irresitei-tive  of  its  amount. 
— Weinstein  v.  Helfenberg,  Vd'J  X.  Y.  S.  303. 

8  170  (N.Y.Co.Ct.)  .V  complaint  in  the  Coun- 
ty Court  demanding  judgment  for  $800  for 
property  converted,  $:i(JO  for  ten  months'  work, 
and  $'J.0O0  for  breach  of  contnu  t  hiUI  to  state 
a  causi!  of  action  beyond  the  jurisdiction  of  the 
Coaatf  Court  tinder  Code  Civ.  I'roc.  j  340, 
8ubd.  8.— Owen  y.  Brown,  189  N.  Y.  S.  451. 

>Vhether  the  court  hns  jurisdiction  of  the  sub- 
ject of  the  action  depends,  not  on  the  facts  as 
they  actually  exist,  but  on  the  &CtS  tUB  Stated 
by  the  plaintiff. — Id. 

Though  a  complaint  Is  not  ordinarily  demur- 
rable because  the  relief  demanded  is  not  tbat 
to  which  plalntilf  is  entitled,  it  Is  otherwise 
when  the  action  is  In  'ii^ht  in  an  inferior  court, 
and  jurisdicliou  depends  on  the  relief  demund- 
*HJ.-ld. 

i  IM  (N.Y.Sap.)  Under  Code  Civ.  Proc  f 
3347,  tubd.  4,  permitting  equitable  defenses  in 

common-law  actions,  the  City  Court  of  the 
tiry  of  New  Yoric,  having  jurisdiction  of  a 
< .i;iiinon  law  action,  has  jurisdiction  to  enter- 
tain an  equitable  defense,  except  that  it  may 
iii't  srant  affirmative,  equitable  relief. — Opp^n- 
beimer  v.  Trebla  Realty  Co..  139  N.  Y.  8.  hi>4. 

$  188  (N.T.Sup.)  Under  Municipal  Court  Act. 
S  4:.',  suIkI.  2,  and  s'l  tion  InT,  i)roviditi;;  that 
any  ix-r.stin  may  be  nuide  a  dt-fnidant  wiio  has 
an  interest  in  the  controversy,  and  authorizing 
a  defendant  to  apply  for  an  order  to  bring  into 
court  a  third  person  as  a  codefendant,  the  Mu- 
nicipal Court  has  jurisdiction  of  an  action  by 
a  donee  of  a  bank  dep<><)it  against  the  bank  and 
the  administrator  of  the  fhfrased  donor. — El- 
liott V.  ilank  for  Sasinsrs,  13'J  N.  Y.  S.  930. 

I  188  (N.Y.City  Ct.)  Where  an  agreement  of 
pMtnecanip  for  division  of  profits  renders  an 
nccoanting  necosaary  to  determine  the  rights  of 
the  parties,  the  City  Court  of  the  eity  of  New 
York  has  no  jurisdic  tion  of  the  cause  of  action. 
^Tukor  V.  Kothman.  i:5t)  N.  Y.  S.  1015. 

f  189  (N.Y.Sup.)  Where  one  made  a  defend- 
ant in  the  Manieipal  Coort  appeared  generally 
by  attorney,  the  court  had  jurisdiction  to  re- 
tain liini  as  a  party  and  determine  his  claim, 
as  a;:ainst  the  ol)j<'<  tioii  relating  to  the  manner 
of  bringing  bim  into  court.— Elliott  v.  Bank  for 
Savings,  V»  N.  Y.  S.  039. 

V.  OOUBTI  OF  PROBATE  JITBISDIO- 

TION. 

5  198  fX.Y.Sur.)  A  jurisdiction  is  not  for  the 
bencfir  of  the  judge,  tint  a  niatter  of  public  con- 
cern, for  wliirh  reason  the  surrognte  sliouM  not 
be  slow  to  assert  and  protect  his  jurisdiction. — 
In  re  Swartzs  Will.  1.^9  N.  Y.  S.  1105. 

?  202  (N-Y-Sur."!  While  there  is  no  such  thing 
ns  a  dt  nnirrer  in  tlu>  .Surrogate's  Court,  held,  in 
an  ai  .  (Hint ing.  that  determination  nf  a  motion 
by  a  respondent  to  dismiss  a  defense  set  up  in 
the  answer  of  an  adverse  respondent  necessari- 


ly involved  the  admission  of  all  the  aUegationa 
of  the  original  petition  so  far  as  not  denied  bj 

the  answer,  ann  nil  tho  ;i negations  of  tlie  an- 
swer.—In  re  Kew  York  Lite  Ins.  He  Trust  Co., 
13»  N.  Y.  S.  886. 

Vm.  CONCURRENT  AND  CONFLIOT- 
IMG  JPBiaPICTIOM.  AMO 
OOMTTT. 

(A)  Cwmrtm  of  Same  state*  TnUMfM 

of  Canaea. 

§472  (N.Y.Sur.)  The  only  remwly  in  cases  of 
mistake  on  the  face  of  a  will  is  in  a  court  of 
probate  and  after  such  will  is  admitted  to  pro- 
bate there  is  no  remedv  in  any  other  court- 
In  re  Swartz's  Will,  139      Y.  S.  1105. 

(C)  Conrtu  of  Different  States  or  Coantrlea. 

{512  (X.Y.Sur.)  This  state  should  recognize 
toe  right  of  a  foteifn  state  or  nation  to  impose 
a  succession  tax  upon  personaltr  belonging  to 
its  subjects  wheiever  dtnated:  New  Torlc  im- 
posing a  similar  tax.— In  re  Hollins,  189  N.  T. 
S.  Tl.T 

Tlic  (onrts  of  this  state  will  not  ordinnrily 
aid  a  foreign  country  in  the  enforcement  of  its 
revenue  laws.->Id. 

COVENANTS. 

See  Deeds,  f  145;  Injunction,  if  61, 113;  Land- 
lord and  Tenant,  f  102;  Mortgages^  1  51. 


§  124  (N'.Y.Sup.)  On  broach  of  a  grantee's 
covenant  to  build  a  sidewalk  fronting  lota,  held, 
that  the  damages  were  the  difference  between 
the  value  of  the  grantor's  remaining  land  with 
the  sidewalk  and  its  value  without  such  side- 
walk.—Rookwdl  V.  Utz.  130  N.  Y.  S.  520. 

In  an  action  for  a  grantee's  hreach  of  a  cov- 
enant to  huild  a  sicU-walk  fronting  the  lots, 
where  the  grantor  offered  no  proof  of  damage, 
the  court  may  onlj  assume  tbat  he  has  suffered 
nominal  damages.— Id. 

CREDITORS. 

See  Attnrhmr'nt:  Rankniptcy:  Insurance.  | 
i>90;  Novation;  Principal  and  Surety,  1  147; 
Subrogation. 

CRIMINAL  LAW. 

See  Arrest:    Arson;    Assault  and  Battery; 

Chattrl  MortL'ages.  5  2.30:  Contempt;  High- 
ways. S  1S<»;  indictment  and  Infnrmati(ju ; 
T.iht'l  and  Slander,  $  14<) ;  Muniripal  Corpora- 
tions, in  (m,  631:  Nuisance,  i  ui;  Perjury; 
Keceiving  Stolen  Goods ;  Sunday;  Weapons; 
Witnesses. 

rv.  JURISDICTION. 

§87  (N.Y.Sup.)  Under  the  Hronx  County  Act. 
i  9,  giving  the  Courts  oif  Special  Sessions  as 
now  constituted  the  same  jurisdiction  of  of- 
fenses triable  by  such  courts  as  provided,  the 

Court  of  Special  Sessions  lias  jurisdiction  of 
the  crime  of  impairing  the  morals  of  a  minor, 
committed  after  the  enactment  of  the  Bronx 
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County  Act.— People  v.  Manett,  139  N.  Y.  S. 
614. 

Under  Const,  art  6,  I  23,  giving  Courts  of 
Special  Seasions  racb  joriadtction  of  nuf^de- 
meanor  offenses  as  may  be  pieaciibed  bjr  law, 

any  crime  croderl  by  law  as  a  misdemeanor, 

inclndinK  tlic  ulT.iis*'  of  impnirini:  n  minor's 
tuurals.  may  In-  prDsocuted  in  that  court. — Id. 

1 97  (N.Y.Sup.)  Under  Pen.  Code,  |  16.  mak- 
ing one  punishable  within  the  state  tor  any 
crime  committed  in  whole  or  in  part  therettt, 
ono  who  wroti'  and  d(  i)iisit<-d  in  tlie  post  office 
in  Ni'w  York  City  a  cnuiiuul  libfl  addn-ssod  to 
anothtT  in  a  foreign  country  would  be  euilty 
Of  criminal  libel— People  Bihler,  138  Y. 
S.  819. 

VII.  FORMER  JEOPARDY. 

i  178  (N.Y.8ttp.)  The  inadTertent  noting  by 
the  court,  on  6ie  back  of  an  indictment  for 

libel,  of  tlic  ^'rnnlin;;  of  n  motion  to  dismiss, 
which  motion  was  tiiadc  with  ifftTonco  to  an 
indictment  for  laneny  apainsi  tin-  same  person, 
was  not  a  dismissal  of  the  indictment  fur  libel 
BO  as  to  bar  a  prosecutiOll  ttiereOD.— People  T. 
Bihler,  130  N.  X.  &  818. 

Vm.  PRELIMINARY  COMPLAINT, 
AFPIDATXT.  WAMAHT. 


J  217  (N.Y.Map.Ct.)  Any  stntmnent  under 
oath  that  brings  to  a  magistrateV  notion  that 
a  crime  has  been  committed,  however  <  rndc  or 
imperfectly  drawn,  is  sufficient  to  justify  the 
issuing  of  a  warrant  for  the  arrest  of  the  par- 
ty charged  with  the  offense  alleged  to  have 
been  committed.— People  v.  Kingston,  139  N.  Y. 
S.  049. 

1231  (N.Y.Sup.)  A  person  under  arrest  held 
not  entitled  to  a  discbarge  on  habeas  corpus 
because  held  for  trial  without  being  confront- 
ed with  or  having  an  opportunity  to  examine 
the  complaining  witness,  in  violation  «.f  Code 
Cr.  Proc.  ^1  1&4,  1J)5,  giving  such  riglits  as  to 
witnesses  ii  in  the  county,  where  it  appeared 
that  such  witness  was  not  within  the  state- 
People  ex  reL  Domens  v.  Warden  or  Keepers 
of  City  Prison,  l.TO  N.  Y.  S.  S'JS. 

{233  (N.Y.Sup.)  A  deposition  upon  wbioh  a 
warrant  was  issued  for  the  arrest  of  defendant 
eouid  not  be  used  against  him  at  his  trial  ex- 
amination, where  he  had  no  opportunity  to 
cross-examine  such  witness  at  the  preliminary 
examination. — People  ex  rel.  Domens  v.  War- 
den or  Keepers  of  City  Priaon,  138  N.  T.  8. 
82& 

X.  EVIDENCE. 


(B)  Facta  in  Isatie  mmM.  SelvvaRt  to  laavoa, 
tin  a  Roe  Ooatse. 

1345  (N.Y'.Sup.)  In  a  prosecution  for  larceny 
of  stock,  by  cousi)iring  to  loan  money  to  an- 
other upon  cullatt-ral  of  much  greater  value, 
and  dispos««  of  tiic  t  .(llatt  i  ai.  t'vidt'ncf  was  ad- 
missible that  a<<  tis..l  sciliiited  a  broker  to  as- 
sist in  finding  a  suitable  ostensible  lender  to 
make  the  loan.— People  t.  Kati,  188  K  T.  S. 
187. 


(F)  Adaslmioas,  Deelaratleas^  mmM  Mi 

mmy. 

i  406  (N.Y.Sup.)  Statements  by  one  charged  ' 
with  arson,  voluntarily  made  to  a  tire  ouunet  \ 
with  knowledge  that  be  was  such  officer,  were 
admissible  In  evidence:    Greater  New  York 

( 'barter.  §  770.  as  to  formal  examinations  by 
thi'  fin'  marshal  not  referring  to  a  conversation  *, 
with  one  charged  with  arson  and  not  under  ' 
oath.— People  v.  Schneider,  138  N.  Y.  S.  IM.  , 


(B)  Doenmentary  BvliIpBce  and  BxetulM 
of  Parol  BTldence  Tliercbr* 

§438  (N.Y.Sup.)  On  a  trial  for  perjury  at 

the  preliminary  examination  of  one  t^barged 
witi»  committing  nn  olTcnso  in  a  private  office, 
photographs  of  the  olh<e,  not  taki-n  at  the 
time  of  the  offense,  held  a<^]missible  to  illustrate 
the  location  of  the  furniturt^  in  tho  offiCOu^ 
People  T.  Veld,  138  N.  Y.  &  78& 


<K)  Verdict. 

S  874  (N.Y.Sup.)  Under  Code  Cr.  Proc  H  6, 
450,  it  was  not  error  to  discharge  a  jiiry  with- 
out polling  it.  where  the  dofondant  was  present 
and  did  not  rHjuire  it,  altli<»ugh  dcftnidant's  at- 
torney was  not  there;  no  rea.'ion  being  shown 
why  be  was  not  present.— People  t.  bchneidart 
IW  N.  T.  ».  IM. 

XIII.  MOTIONS  FOR  NEW  TRXAIi 


5  968  (N.Y.Co.Ct.)  Motion  in  arrest,  under 
Code  Cr.  Pror.  Jf  4(»7,  of  a  conviction  of  d»'f>  nd- 
ant.  iind<>r  10  ycar.'^,  of  burj:lary  and  s.  rit.iu'e. 
will  be  granted :  the  grand  jury  not  bavin? 
jurisdiction  to  find  an  indictment  1>ecnuse  of 
defendant's  age,  under  f^aws  1{X)5.  cc  655.  656, 
no  certificate  by  a  jvidse  having  been  filed,  un- 
der said  C(»df».  §  r»7,  that  an  indictment  was 
proper.-Peoi,!,.  v.  Cardner.  ISO  N.  Y.  S.  1013. 

XV.  APPEAI.  AND  EBBOB,  AND 
CERTIORARI. 

(A)  Pons   of    Remeily.    JnrladlotlOB,  WtmM 

Riaht  u£  Review. 

S  1023  iX.Y.Snp.)  Where  sentence  is  suspend- 
ed nn<l  no  judgment  is  rendered,  therf  can  be 
no  appeal  from  the  conTiction.— People  v.  Da- 
Tie.  i^N.  T.  S.  648. 

S  1023  rS'.Y.Co.Ct.)  A  sentenco  by  the  Court 
of  Special  .'^os.sions  does  not  pr'*s»  nt  an  orrone- 
oiiR  decision  or  detprmination  of  law  or  fact 
upon  the  trial  within  Code  Cr.  Proc.  §  750.  al- 
lowing an  appeal,  and  tlie  County  Court  cannot 
modify  the  sentence  on  the  fioiuid  that  it  ia  ex- 
cessive, notwithstanding  section  764,  relating  to 
rendition  of  judgment  on  appeaL— People  T. 
Dinehnrt,  130  N.  Y.  S.  678. 

.\  claiuj  that  a  sentoncc  imposed  by  a  justice 
of  Special  Sessions  is  excessive  does  not  pre- 
sent the  question  whether  the  verdict  ia  afainst 
the  evidenrt". — Id. 

St  1024  (N.V..Sup.)  t'nder  Code  Cr.  Proc.  | 
vilS,  thi  -lat*'  may  appeal  from  a  judgin«-nt  of 
the  Court  of  .Special  Sessions  sustaining;  a  de- 
murrer to  an  information.— Peonlie  T« 
•tain.  13d      Y.  S.  107& 
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CB)  Prearntntlon  and  ReiierTatlon  In  IjOW- 
er  Coart  ot  Gronnda  uf  Hevlew. 

I  1038  (X.Y.Sup.l  "Where  a  court  stated  that 
its  reasons  for  refusing  to  charj?f  several  re- 
quests were  that  they  bad  already  been  cov- 
ered, it  was  coniuers  daty  to  call  the  court's  at- 
tention to  any  omitted  propositions,  and  re- 
quest sp<»cific  Instruction  thereon;  and,  not  hav- 
inir  dorif  so.  ho  caiiiiot  complain  mi  apiM-al  of 
failure  to  give  an  instruction. — Feuple  v.  Katx, 
138  N.  Y.  S.  187. 

(C)  Pp—a aiaiw  for  Vrmmmtw  of  CA«a*i 

and  Effect  Thereof. 

i  1073  (N,Y.Sui».)  Where  from  the  langaage 
of  bribery  statute,  in  the  ab8(>nce  of  decisions, 

questions  of  law  should  be  dctcrminod  on  ap- 
rx?<il,  a  certificate  of  reasouabU-  doubt  will  be 
;;rantpd,  to  r«'\ie\v  n  conviction  and  dt'ttruiine 
whether  the  indictment  charged  a  crime,  and 
whether  the  acts  of  defendant  constituted  the 
crime  of  receiving  a  bribe.— People  t.  Hyde,  1^ 

N.  r.  a  1000. 


(O)  Rovli 

I  1137  (N.Y.Sup.)  The  court  will  not  reverse 
a  convi«  tioii  for  the  admission  of  improper 
testimony,  acquiesced  in  bv  aecused's  cDunsel 
at  the  trial. -People  v.  Veld.  13U  N.  Y.  S.  78S. 

f  1159  (X.Y.Sui).)  It  is  not  the  duty  of  the 
appellate  rourt  to  examine  tln'  .  vidt'uce  de  novo 
to  determine  whether  it  would  have  arrived  at 
the  same  result  as  the  jury,  and  it  will  not 
reverse  because  it  might  havp  decided  different- 
ly.—People  V.  Katz,  130  \.  Y.  S.  137. 

SII69  iN.V.Sup.)  The  admission  of  testi- 
mony that  an  officer  loolied  for  accused  was 
not  prejudicial  to  accused. — ^People  Longe- 
bodi.  r.iU  S.  Y.  S.  7i'l. 

|ll70'/2  (N.Y.Sup.)  Where  defendant's  coun- 
sel was  allowed  to  interrupt  the  examination  of 
a  witness  by  the  district  attorney,  and  ask 
qnestiuns  of  the  witness  to  show  tbat  state- 
ments by  defendant  to  witness  were  the  result 
of  unlawful  pressure,  the  snnfaining  of  objec- 
tions t(»  certain  fni  t!n  r  Miu'st i<»ns,  the  court 
htatinK  that  such  gu>stiun8  could  be  asked  un 
cross-examination,  was  not  error.— People  T. 
Schneider,  130  X.  Y.  S.  104. 

f  II70I/2  (N.Y.Sup.)  Where  accused  gave  an- 
swers favorable  to  himself  to  improper  iiiHS- 
tions  on  cross-examination,  but  the  prosecut- 
ing officer  immediately  by  further  inn  stions 
insinuated  tbat  the  answers  were  not  true,  or 
were  open  to  suspicion,  the  error  in  permitting 
the  cross-examination  was  prejudicial.- People 
V.  Veld.        N.  Y.  S.  788. 

8  1172  (N.Y.Sup.)  Error,  if  any,  in  submit- 
ting a  count  under  I'enal  Law,  §  S.S1.  for  ut- 
tering a  forged  instrument,  held  cured  by  a  con- 
viction of  forgery  in  the  second  degree. — Peo- 
pie  V.  Carlesi.  139  N.  Y.  S.  309. 

§1173  (N.Y.Sup.)  Whore  reciuested  charges 
were  not  read  in  the  jury's  presence,  a  refusal 
to  charge  any  of  tbem  could  not  have  been  taken 
by  the  jurv  as  equivalent  to  charging  the  con- 
trary.—People  V.  Knts!.  130  N.  Y.  S.  137. 

Failure  to  in^trii' t  that,  if  the  jury  believed 
that  the  witness  testitied  fnl^ely  as  to  any  ma- 


terial fact,  they  could  disregard  his  entire  testi- 
mony if  tb^  saw  fit.  was  not  reversible  error, 
especially  where  the  jury  was  spedally  Mleetea 
under  the  atatnte.— Id. 

(H)  DotoraslMtlon  and  iMapooltloa  of 

Cause. 

HI86  (N.  Y.  Sup.)  Where  there  is  nothing  to 

show  that  defendant  did  not  have  a  fair  and 
impartial  trial,  a  judgment  of  conviction  will  be 
affirmed,  under  Code  Cr.  Proc.  I  642.>-People  T, 

Schneider,  13!>  N.  Y.  S.  104. 

ZVU.  FUmSHMEKT  AXD  PBEVSH- 

noir  OF  OBna. 

S  1206  (N.Y.Sup.)  A  sentence  to  the  peniten- 
tiary of  New  York  county  for  receiving  stolen 
property  was  autboriced  under  New  Yorlc  City 
Consolidated  Act  (Laws  1S82,  c.  410)  f  1453, 
providing  therefor ;  such  statute  being  in  har- 
mony with  the  Penal  Code  and  not  repealed  by 
Pen.  Law^  (  1308,  prescribing  as  punishment 
for  receiving  stolen  property  imprisonment  in 
the  state  prison.— People  ex  reL  Bodenberg 
Warden.  1^  N.  T.  a  212. 

The  "penitentiary"  of  the  county  of  New 
York  is  not  the  county  jail  of  that  county  in 
the  sense  which  the  phrase  **coanty  Jail"  is  used 
in  the  Penal  Laws. — Id. 

S  1212  (N.Y.Sup.)  Under  Penal  Law,  |  1041, 

I)roviding  punishment  for  sec*)nd  offense  of  fel- 
ony, sections  .SSl.  8y4,  defininK  forgery  and  the 
offense  of  possessing  counterfeit  coin,  and  U.  S. 
Rev.  St.  §  5457  (U.  S.  Comp.  St.  1901.  p. 
't083),  making  it  an  offense  to  pos-sess  counter- 
feit  coin  with  intent  to  defraud,  hdd  that  there 
was  no  diatinetlon  between  tiie  federal  offense 
and  tho  Itate  offense,  so  that,  after  conviction 
under  the  federal  statute,  defendunt  might  be 
convicted  of  forgery  as  a  second  offense.— PM* 
pie  V.  Carlesi,  130  N.  Y.  S.  .300. 

Under  PeoU  Law,  §  1041,  providing  punish- 
ment for  the  second  offenae  of  felony,  held,  that 
a  conviction  under  the  federal  law  of  an  offense 
amounting  to  a  felony  in  this  state,  after  par- 
don and  restoration  to  civil  rightii,  might  be 
tlie  basis  of  a  conviction  of  ft  tUlMequent  felOBJ 
as  a  second  offense.— Id. 

f  1217  (N.Y.Sup.)  The  uniform  administration 

of  criminal  laws  throughout  the  state  does  not 
require  that  all  sentences  to  imprisonment 
should  be  curried  out  in  similar  iristiliK  ions.— 
Peo^e  ex  rel.  Kodenberg  v.  Warden,  130  H,  X. 

CROPS. 

See  Landloxd  and  Tenant,  i  130. 

CROSS-EXAMINATION. 

See  Witnesses,  H  277,  34l>,  aS7. 

CUSTODY. 

See  Guardian  and  Ward,  I  29. 

CUSTOMS  AND  USAGES. 

See  Municipal  < 'oiih  ratiuns,  5  ^18. 


I^Or  cases  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  indexes  see  same  topic  aad  section  (1)  NUMBER 
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DAMAGES. 

Sec  Appeal.  215.  221  ;  Atrarlimont:  Cnrriors. 
i  :{.S2:  rov<'niints:  Eminciu  Ih.main,  §S  110. 
ms.  L'ni',  2(>2;  LWnA  and  Sland.T.  S  121: 
Mpohanics'  Liens,  H  254.  2M ;  Mines  and 
Minerals,  i  51;  New  Trial,  Jt  74;  Sales,  || 
418.  442;  Street  Railroads,  §  13;  Telegraphs 
and  Telephones;  Vendor  and  Purcba»er,  § 
174. 

m.  GROTJKDS  AND  SUBJECTS  OF 
COMPENSATORY  DAMAGES. 

(A)  Dlreet    or    Remote,    Contlnirent,  or 
ProapMtlTe  Grase^noaera  or  Loaaes. 

I  39  (N.Y.Siip.)  DninnRos  for  the  deprivation 
of  tlu'  list'  (if  !in  aiitniinihi!»>  while  it  was  hi-in? 
re|jaited  after  a  cnllisioii  hrUt  not  re<-ovfialtle, 
where  no  loss  to  nIaintilT's  buHiness  was  shown, 
and  no  other  venicle  was  hired  to  takf  its 
gtooe.— l>onneUjr  v.  Poliakoff*  138  N.  Y.  S. 

§45  (N.Y.Stip.)  A  party  perforinin?  a  con- 
tract at  a  losH  may  recover  nominal  damages 
for  itM  breach,  and  also  incidental  expenses  nec- 
essarily made  in  anticifrntion  of  perfonnance.— 
BorouKh  I>eTelopment  Co.  r.  Harmon,  139  N. 
¥.  S.  302. 

Vt.  MEASinUB  OF  DAKAOES. 

(C)  Breaeli  of  Oontraot. 

f  1 24  (N.Y.Sup.)  Where  performance  of  a 
contract  is  wron;;fiilly  prevpnte<K  ineidental  ex- 
jx'iisi's  made  in  anticipation  of  perfonnaix  e  may 
be  recovered  as  damages,  hut  iioi  in  addition  to 
a  recovery  for  pro8i>ective  pioiits.  Buroneh  De- 
velopment Go.  V.  llarmon,  138      X.  S.  302. 

DEAD  BODIES. 

See  Cemeteries. 

DEATH. 

See  Abatement_ and  R«  vival.  $  7f>:  Electricity; 
Evidence.  S  "(Til;  Kxcciitors  and  Adniiiii'-tra- 
tors,  §^  24.  .^.1.  riJ>7:  (Jifts.  §  41:  Limitation 
(»f  Actions,  jj  l!).'i;  Marriage:  Master  and 
Servant,  H  2b0.  280,  28.S.  289;  Municipal 
Corporations,  |  700;  Stipulations. 

L  EVIDENCE  OF  DEATH  AND  OP 
SVBTIVOB8HIP. 

f  2  (N.Y.Sup.)  r^nniarried  wom.nn  of  .'M.  who 
in  187M  disappeared  frtmi  her  hoiue  without  ex- 
plauHtioii,  and  from  wliom  nnthiuLi  was  after- 
wards heard,  will  be  presumed  to  have  been 
dead  after  7  years  from  the  date  of  in  r  d'sap- 
pearance.->In  re  Benjamin,  13d  N.  X.  ii.  1081. 

n.  AonoNS  FOR  OAvsnro  death. 

(B>  JnriNflictinn,  Venae,  and  I«lnlt«tlona. 

§39  (N.Y.Sup.)  Action  by  oiie*s  representa- 
tive for  his  death  from  neKlieent  injury  is  bar-  ' 
red.  he  having  died  after  the  three  "years  in 
which  he  could  have  sued  for  ih.-  injury,  with- 
out having  sued  tli.'rt  f<>r  within  sin  h  time  — 
Casey  v.  Auburn  TulepUoue  Co.,  13U  Y.  S. 
670. 


DEBTOR  AND  CREDITOR. 

Attachment :    Bankruptcy;    Insumno..  | 
Novation;  Principal  and  Surety,  1 147; 
aiiorogation. 

DECEDENTS. 

See  Descent  and  Distribution ;  Executors  tsd 
Administrators:  Witnesses,  M  IBO^  150. 

DECURATION. 

See  Pleading. 

DECLARATIONS. 

See  Evidence,  li  271,  273. 

DEDICATION. 

X.  NATURE  AND  REQUISITES. 

I  16  (N.Y.Sup.)  Acts  and  consent  of  owner  of 
premises  held  to  constitute  a  dedicatif»u  of  a 
^'l^P'"^ ^  IHihlir  highway.— Village  of 
\\ellsville  V.  Hallock,  l.iJ)  N.  Y.  S.  961. 

S  35  (N.Y.Sup.)  Acts  of  viUa<e  aothorities  hi 
getting;  consent  of  owner  and  constrm  tins  a 
roadway'  held  to  constitute  an  a.  (  .'ptan.  e  r,f 
the  way  as  public  highway.— X  illa^ro  of  Wells- 
villc  v.  Hall.H  k.  N.  Y.  S.  iHil. 

{38  (N.l'.Sup.)  An  owner,  after  urally  con- 
aentins  to  the  use  of  a  highway  over  part  of 
his  premises,  and  after  a  vfllafre  had  c.nstruct* 
ed  snch  highway  and  connected  it  with  an  iron 
bridpe  on  the  faith  of  such  consent,  held  not 
entitled  to  revoke  his  consent— ViilsjEe  of 
Wellsriile  t.  HaUock,  130  N.  Y.  S.  WO. 

DEEDS. 

See  Covenants;    Limitation  of  Actions,  {  100; 
Mortgages:    Taxation,  f  788;    Vendor  and 

Purchaser.        1 7r»,  -J.'JO. 

I.  REQUISITES  AND  VAXmiTT. 

(K)  Validity. 

f  70  (N.Y.Sup.)  Where  a  deed  from  a  mother 
to  two  of  her  children  was  drawn  by  reputatile 
atioi'ieys  the  mere  fact  of  the  rlose  relatioD- 
shij)  of  the  parties  and  the  extreme  age  of  the 
mother  will  not  warrant  its  cancellation  on  the 
ground  of  fraud.^3abTiel  v.  Gabiid,  138  N.  I. 
S.  778. 

HI.  CONSTRUCTION  AED  OFBBAp 
TION. 

(■)  CosdltioBS  oad  Restrletloao. 

i  145  (N.Y.Sup.)  Where  it  is  doubtful  wheth- 
er a  clause  in  a  deed  is  a  condition  or  a  cove- 
nant, it  will  be  con.strued  to  be  a  coveBaiit. 
leaving  the  grantor  to  his  action  for  damacM 
for  its  breach.— Rockwell  r.  Utz,  1.30  X.  Y.  S. 
529. 

The  clause,  "provided,  always,  and  this  inden- 
ture is  made  \ipon  condition."  <  ontniued  in  t 
(h'fd  of  two  lots  requiring  the  grantee  witbiB 
two  years  to  build  uw)n  each  lot  n  honss  to 

cost  not  less  than  i^OQO,  heU  a  coTennnt.  and 
not  a  oonditloii.F-.Id. 
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Til.  PLEADING  Aim  BVIDSHOB. 

%  196  (X.Y.Sup.)  Wlure  a  mother  conveyed 
and  to  luT  son  and  daushtor.  tho  presumption 
)f  fr:iii(l  arising  from  tlif  ronvcyancf  is  pn-atly 
A  '-a  k'  licd  i)y  the  lapse  of  over  20  years  without 
itt:u  k  upon  the  inttnunent.— Gabnel  t.  Gtbriel, 
LS8  N.  Y.  a  778. 

DEFAMATION. 

Bee  Libel  and  Slander. 

DEFAULT  JUDGMENT. 

See  Appeal,  i  127;  Judgment,  H  148-l<t8,  664. 

DELAY. 

See  Landlord  and  Tenant,  i  211:  Mechanics' 
liiene,  |  264. 

DELIVERY. 

See  Gifts,  |  30;   Tnsuranoe,  i  13G;   Sales,  | 
178. 

DEMURRER. 

See  Plceding,  If  lfiS-222. 

DENIALS. 

See  Pleadlnf.  f|  120,  121.  129. 

DEPOSITIONS. 

See  Criminal  Law,  j  23.'{ ;  Witnesses. 

i  25  (N.Y.Sur.)  Under  Code  Civ.  Proc,  |  013, 
aathorizing  letters  rogatory,  such  letters  are 
properly  issued  to  take  the  testimonj  of  a  Ger- 
man jud^e  who  approved  the  adoption  of  intes- 
tate's daughter,  who  claims  the  estate  ns  such, 
where  int»'State's  brother  disputes  the  validity 
Of  the  adoption.— In  ic  Smith.  V.l[)  N.  Y.  S. 

A  German  judge  to  wliom  letters  rogatory  are 
addressed  to  obtain  bis  testinmuy  may  decline 
to  answer  any  interroaatories  be  deems  improp- 
er, though  that  fact  is  not  ground  for  refusal 
to  issue  the  letters.— Id. 

The  fact  that  the  evidence  of  a  Gerinan  judge 
taken  pursuant  to  letters  rogatory  addressed  to 
him  may  be  incompetent  under  lex  fori  is  not 
ground  for  refusfus  to  issue  the  lettere.— Id. 

§  40  fX.Y.Sur.)  L<  tters  rogatory  issued  to  ob- 
tain t'vuience  of  a  (I.  rinan  juduf  nee<l  not  run 
to  the  judge,  but  sin. u Id  lie  addressed  general- 
ly to  the  courts  and  magistrates  uf  tlie  German 
Empire.— In  re  Smith,  199  N.  Y.  8.  622. 

i  46  (X.Y.Sup.)  Where  n  commission  issues 
under  Code  t'iv.  Proc.  §  802,  for  the  examina- 
tion of  a  party,  intermsatories  jiroposed  by  the 
adverse  party,  not  pertinent  to  the  issues,  must 
on  motion  be  stricken  out— 2SeKfio  V.  RolMnson, 
130  N.  Y.  S.  1070. 

$95  (N.Y.Sur.)  Where  the  dei»osilion  of  the 
propnneiit  of  a  will  is  taken  before  trial,  the 
contestants  may  read  any  portion  of  it  they  de- 
sire, and  omit  the  remainder;  the  basis  of  the 
mling  tteinaon  the  ground  of  adroissions.— In  re 
Tan  XmiTWIU.  199  N.  Y,  8.  485. 


DEPOSITS. 

See  Banks  and  Banking,  fl  126;  148. 

DEPOSITS  IN  COURT. 

See  Banks  and  BanUng,  i  817;  Bmlaent  Do- 
main, i  158. 

DESCENT  AND  DISTRIBUTION. 

See  Ezecuton  and  Administrators;  Willa. 

I.  HATVBS  AND  COITBSB  IN  OBH- 

ERAL. 

K  5  (N.Y.Sur.)  The  disposition  of  the  person- 
alty of  an  Knclish  wunian  is  primarily  governed 
by  the  laws  of  England,  including  the  laws  tax* 
ing  bequests.— In  re  HolUns,  139  N.  Y.  S.  718. 


n.  PERSONS  ENTITLED  AND 
RESPECTIVE  SHARES. 

(A)  Heira  and  Next  of  Kin. 

1 21  (N.Y.Sup.)  Where  the  death  of  a  woman 

without  issue  has  been  judicially  detenu ined  as 
of  a  date  before  the  death  of  ner  sister  intes- 
tate, the  share  which  she  otln  rwis.>  would  have 
taken  must  be  divided  among  the  intestate's 
next  oi  kin.— In  re  Benjamin,  139  N.  Y.  S. 
1091. 

§47  (N.Y.Sup.)  Under  Decedent  Estate  Law, 
S  2(>.  providing;  for  after-born  cliildreti.  and  un- 
der a  will  of  a  testator  with  three  (diildren,  giv- 
ing the  residue  of  an  estate  to  bis  wife,  stating 
that  be  mentioned  no  cliildren  because  of  liis 
confidence  that  she  would  provide  for  tliem,  an 
after-born  cMld  took  one-fourth  of  the  eatateir* 
Crocker     Mulligan,  139  N.  Y.  S.  3«L 

DESCRIPTION. 

See  Boundaries,  §  20:  Wills,  |  587. 

DEVISES. 

See  Wills. 

DIRECTORS. 

See  Corporations,  ||  308,  312.  819,  820L 

DISBARMENT. 

See  Attorney  and  Client,  li  4(HKL 

DISCHARGE. 

See  Accord  and  Satisfaction;  Bankruptcy,  { 
433  ;  Guaranty, Jl  53,  74;  Master  and  Serr- 
ant,  li  39-43;  Release. 

DISCOVERY. 

,  See  Appeal,  §  1180. 

II.  UNDER  STATUTORY  PBOVI* 
SIOHS. 


(A)  lBterros»tovlc*  MA  BaeMlaatloai  ot 
Parties  aad  mt  Other  Pevsona. 

{37  (N.Y.Sup.)  An  order  may  Issue  for  an 
examination  ot  defendants  before  trial,  where 
the  plaintilPa  nncontroverted  afBdavit  shows 
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that  he  has  a  canw  of  action  nnd  is  without 
•nfficient  information  to  intellii^ontly  frame  a 
complaint  as  to  matters  otluT  than  tho  ques- 
tion of  tilt!  unioiint  to  which  he  is  entitled. — 
Meudelson  v.  Newborg,  139  N.  Y.  S.  1052. 

(38  iN.Y.Sup.)  In  libel  against  a  publishing 
company  and  Individual  defendants,  plaintiff 

was  I'lit'ilofl  tn  «>x!iii)iri>>  hi'fftro  trial  tti<^  indi- 
vidual ilrffudaiits  and  the  aclual  ixiblisher  of 
the  litir!.  ti)  tstaldish  their  ronnt-itiou  with  tlie 
publication,  and  sliuw  that  they  knew  the  arti- 
cle to  1)0  falNe.— .Mason  v.  New  Torfi  Beviow 
Pub.  Co.,  13U  N.  Y.  S.  G30. 

DISCRIMINATION. 

8m  Oonstitatloiua  Law,  i  240. 

DISMISSAL  AND  NONSUIT. 

See  Appeal.  5S  419,  J»27.  1109.  1177;  Appear- 
ance; Attorney  and  Clii'iit.  §  5-4;  Courts.  | 
202;  Criminal  Law,  jj  178;  False  imprison- 
ment, f  37;  Husband  and  Wife,  {300;  In- 
innctiou,  i  21 ;  Landlord  and  Tenant.  |  22 ; 
Master  and  Servant,  §  2S7 ;  Municipal  Cor- 
porationa,  f  089;  Xneadins,  |  40;  Trial,  $$ 
180,  168. 

n.  nnroiiiniTAHT. 

$58  (N.Y.Sup.)  Defendant  hrJ'!  .-titifled  to  a 
dismissal  for  faihire  to  serve  a  coinjilaiiit,  wliere 
plaintiff,  on  motion  for  Irave  to  swerve  couiiilaiiit, 
sen'ed  no  copy  of  his  proposed  complaint,  no  af- 
fidavit of  merits,  and  a&xe  no  excuse  for  de- 
foult— Stoat  T.  White,  i;i8     Y.  S.  77. 

DISSOLUTION. 

8m  PartMnUp^  M  280-336. 

DISTRIBUTION. 

8m  Descent  and  Distribution;  Bseeaton  and 
Administrators,  i  311. 

DIVIDENDS. 

8m  Ooiporatloiig,  U  1S1-15S. 

DIVORCE. 

See  Abatement  and  BeylTai,  I  70:  Attorney 
and  CUent,  i  8G. 

II.  GROUNDS. 

1 37  (N.Y.Sup.)  Where  a  husband  provided 
a  place  for  his  destitute  mother  in  his  houie. 
and  she  interfered  with  the  wife's  control  of 
the  home  and  made  the  home  dlstresring  to 

her,  the  husband  was  not  entitled  to  a  dt-cree 
of  separation  liccause  the  wife  left  him,  but 
n(Ter«d  to  return  under  proper  eonditions.— 
Field  V.  I'ield.  i:'.!t  N.  Y.  S,  CuX 

nr.  JURISDICTION.  PROCEEDINGS, 
AND  RBLIBF. 

(A)  Jnrladlctlon,  Venae,  a.nd  Limltatlonii. 

i  62  (N.Y.Sujp.)  A  wife,  abandoned  in  an- 
other conntry,  and  who  had  never  been  in  the 

state,  lirld  not  entitled  to  nuiintain  an  nt  tinn 
fur  a  separation  under  Code  Civ.  l^roc.  S  17U^i, 
sobd.  1,  espedaUj  In  view  of  the  former  pn»vi> 


sion  of  the  Revised  Statutes  on  tiie  Mme  wab- 
ject— Wacker  v.  Wacker.  130  N.  Y.  S.  78. 

(C)  Plead  Ins. 

f  107  (N.Y.Sup.)  In  an  action  for  divorce  for 

adultery,  a  complaint  which  abounds  with  such 
phrases  as  "ilivers  other  men"  and  "di\«Ts  r.ta- 
er  jilaces."  which  would  perniit  plaintiff  to  sli..»- 
adulteries  conunittod  anywh<^re.  with  any  maa. 
,  within  two  years,  was  so  sweeping  that  a  mo- 
tion for  a  bUl  ofjoarticnlars  should  be  granted. 
— Fnrthmann     f^irtfamann.  139  N.  Y.  8. 

Where  a  motion  asks  for  a  l>il]  of  particular!, 
anil  that  evidence  be  not  aiiniiited  as  to  matter* 
concernintj  which  plaintiff  fails  to  cive  iiarticx- 
lars,  the  part  of  the  motion  aa  to  the  admission 
of  tMtfanoay  la  premature.— Id. 

CD)  BrMoaa*. 

I  129  (N.T.Sup.)  That  plaintiff,  on  the  adfia 
of  her  attorney,  procured  evidence  of  her  hus- 
band's adultery  by  aubterfuxe,  did  not  war- 
rant the  court  in  rejeetiiisf  tli»>  evidence.— Hj- 
man  v.  llyman,  139  N.  Y.  S.  «5. 

(E)  DiMmlaMal,  Trial  or  Hearlns.  and  Hew 

Trial. 

I  151  (N.Y.Sup.)  Under  Code  Civ.  Proc  1 
1757,  subd.  2,  giving  a  corespondent  in  an  a<s 
tion  for  divorce  the  right  to  aici'  ar  tmd  defend. 
Iit'ld,  that  a  corespondent,  wlm.  on  learning  of 
the  p<'ndency  of  the  action,  th.jii^h  after  ver* 
diet,  served  plaintiff's  attorney  with  notice  of 
anpearance  and  demand  for  a  copy  of  the  eom* 
plaint,  was  entitled  to  have  bis  default  opened, 
to  litigate  the  innes  affecting  him.— Diclcs  t. 
Dldrn.  130  N.  X.  8. 1068. 

DOCTORS. 

See  Physicians  and  Surgeons. 

DOCUMENTS. 

See  Criminal  Law,  1  438;  ErIdenM,  IS  882; 

349. 

DOMICILE. 

Sm  Husband  and  Wife,  |  8;  Paupem. 

S  5  (N.Y.Sur.ll  The  marriage  of  a  Now  York 
lady  to  a  subject  of  Italy,  there  domiciled, 
made  Italv  her  d<)niicile.— In  r'»  New  York  Life 
Ins.  &  Trust  Co..  i:>i»  N.  Y.  S.  ♦it*.".. 

§8  (N.Y'.^up.t  A  domicile,  once  acxjuired,  is 
presatned  to  contiiuie  until  a  m'W  one  is  aC" 
quired.— Wacker  v.  Wacker,  139  N.  Y.  S.  7& 

f  10  (N.Y.Sup.)  A  husband's  domidle  is  prima 
facie  that  of  the  wife.— Wacker  Wacker,  130 
N.  Y.  S.  76. 

DONATIONS. 

See  Gifts. 

DOWER. 

See  Execution,  |  386. 

DRAFTS. 

8m  Billa  and  Notea»  f  12L 
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DRAINS. 

See  Master  and  Servaot,  U  US.  109,  288; 
Maaidpftl  Gorponttona,  H  277,  908. 

DRAMSHOPS. 

See  iDtoxicatinff  Liqaon. 

DUE  PROCESS  OF  LAW. 

See  ConstitotUmftl  Law,  ff  277-300. 

EASEMENTS. 

23ee  Dedication;  Evidence.  §  273;  Highways; 
licenMs;  Weten  end  Water  Oouraea,  f  UM. 

EJECTION. 

See  Geitlen,  f  882 ;  Landlord  and  Toiant^  i  90. 

EJECTMENT. 

See  Judgment,  |  743. 

ELECTION  OF  REMEDIES. 

See  Landlord  and  Tenant,  f  90. 

ELECTRICITY. 

See  Trial,  i  352. 

f  16  (N.T.Snp.)  Where  a  street  lamp  had 

been  lowered  from  its  normal  position  only 
about  an  hour  and  n  lialf,  and  the  fact  was  iu 
no  way  indicated  at  the  power  honso.  th<'  find- 
ing  that  the  electric  light  couipany  had  con- 
structive notice  was  contrary  to  the  evideucf.— 
Hascber  New  York  &  Queens  Electric  Light 
&  Power  Co..  139  N.  Y.  8.  587. 

S  19  (N.Y.Sup.)  That  a  street  lamp,  from 
contact  with  which  plointifTs  intestate  receiv- 
ed an  electric  abock  causing  his  death,  had  in 
•ome  waj  bectHoe  lowered  from  its  normal  po- 
sition wee  not  evidence  of  neglii^ence,  or  that 
it  fell  by  reason  of  some  defect  in  the  appara* 
tus  which  held  it  in  place.— Uuscher  v.  New  York 
&  Qiu  cns  Eleetrfe  Light  ^  Power  Co.,  138 
N.  Y.  S.  :i^7. 

Jury's  answer  to  special  interrojtatories  thnt 
they  did  not  know  whether  an  electric  light 
company  exercised  reasonable  care  in  erecting 
and  maintainin?  its  lamps,  poles,  and  appara- 
tus held  inconsistent  witli  a  peneral  verdict  for 
jdaiiitifT  and  a  finding  fli:U  a  lamp  became  low- 
ered bcause  of  a  d«-fcct  in  the  apparatus.— Id, 

ELEVATORS. 

See  Carriers,  fi  280,  293. 

EMBEZZLEMENT. 

See  Conatitutional  Law,  S  309. 

EMINENT  DOMAIN. 

n.  COMFSNSATIOir. 

<B)  Talclnff     or     Injarlnfr    PrenevtT  «■ 
Ground  for  Compenimf Ion. 

i  110  (N.Y^.Sup.)  An  owner  of  a  fee  of  a  biyh 
ytBy  ia  entitled  to  compon'iation  fnr  the  use  of 


the  highway  for  a  telephone  or  telegraph  line.— 
New  York  Telephone  Co.  De  NoyeUcs  Brick 
Co.,  139  N.  Y.  S.  74S. 

(D)  Pernona  Entitled  and  ParneadL 

g  158  (N.Y.Sup.)  In  view  of  Water  SnpW 
Act  (Laws  1900,  c  724)  f  17,  requiring  imme- 
diate payment  of  an  award,  it  was  improper 
for  the  city  of  New  York  to  pay  into  court  an 
award  for  property  taken,  made  to  a  grantee 
in  a  conveyance  by  a  trustee  under  a  trust 
invalid  as  violating  the  statute  against  perpe- 
tuitiex;  the  heirs  of  the  decedent  having  also 
conveyed  to  aucfa  grantee  and  thue  confirmed 
the  title  in  him.-Morrie  T.  Cltj  of  New  York, 
139  N.  Y.  S.  IKi. 

m.  PROCEEDINGS  TO  TAKE  PBOP- 
EBTY  AMD  ASSESS  GOM- 
FBirSATIOM. 

1202  fN.T..Snp.)  An  owner,  whose  land  Is 
sought  to  be  condeniiifd,  can  show  the  bifihest 
utility  of  the  premises  and  point  out  the  adapt- 
abili^  thereof  for  Tillage  Jota  and  the  possibil- 
ities of  the  Improvement  thereof,  in  order  to 
show,  with  the  opportunities  for  improvement, 
the  present  market  value. — New  I'ork  Telephone 
Co.  V.  De  Noyelles  Brick  Co.,  139  N.  Y.  S.  748. 

f  230  (N.Y.Sup.)  Compensation  of  a  surviv- 
ing commissioner  of  appraisal  In  a,  proceeding 
to  acfpiirc  real  estate  for  water  supply  of  tlu* 
city  of  New  York  will  be  allowed  at  the  sum 
nllowod  to  one  of  the  conimissioners  with  \vhi»m 
ill'  scrvf'd  for  the  same  length  of  time,  with 
an  additional  amount  for  time  subsequently 
served  with  the  other  commissioner.— In  re 
Board  of  Water  Suppb'  of  City  of  New  York, 
K?!>  N.  Y.  S.  mry. 

\  claim  of  commissioners  of  appraisal  in  a 
|)rocf>f'din?:  to  acquire  real  estate  for  water 
supply  of  the  city  of  New  York  for  services  of 
a  stenographer  which  the  con>oration  coiinsol 
refused  to  furnish,  as  required  by  Laws  1905, 
c.  724.  I  32,  must  be  disallowed.— Id. 

A  claim  of  conimissionors  of  appraisal  for  CO 
days'  and  65  days*  service  and  ex|)enses,  re- 
spectively, on  presenting  a  report  two  years 
after  organizatiim  on  six  tracts  of  land,  is 
unwarranted,  and  will  be  reduced. — Id. 

i  232  (N.Y..Sup.)  It  is  the  dutv  of  the  commis- 
sioners in  condemnation  proceedings  to  view  the 
premises,  in  addition  to  hearing  the  parties  and 
their  witnesses,  to  determine  the  amount  of  the 
compensation.— New  York  Telephone  COw  ▼«  De 
Noyelles  Brick  Co.,  139  N.  Y.  S.  748. 

§262  (N.Y.Hup.)  The  court,  on  appeal  ftrom 
nn  order  confirming:  the  report  of  <-omniissioners 
in  cundeiiuiai  ion  proceedings,  will  not  interfere 
with  the  a^vanl  as  ex<cs>ivo,  unless  an  erroncms 
tlieor^-  prevailed  in  arriving  at  the  value  of  the 
premises  and  the  damajjes  sustained  by  the  por- 
ti<Mi  not  taken.— New  York  Telephone  Co.  v.  De 
N.>ve|les  Brick  06.,  139  N.  Y.  8.  748. 

where  the  commissioners  viewed  the  prem- 
ises. an<l  did  not  entertain  any  erroneous  th<'- 
ories  as  lo  the  <-onipensation,  the  a.vard,  atlirm- 
1(1  by  the  trial  court,  will  not  he  di-^turl»ed  be- 
cause of  the  a<lmission  of  speculative  testimony, 
'  not  shown  to  have  affected  the  result.— Id. 
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EMPLOYES. 

See  Muster  and  Servant. 

ENCROACHMENT. 

See  MuDicipnl  Corporations,  f|  671,  680,  881; 
Vendor  and  I'urchaspr,  §  loO. 

EN  VENTRE  SA  MERL 

See  Infanta,  |  72. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Conatitutional  Law,  H  238,  240. 

EQUITY. 

See  Conversion ;  Courts.  §  Is*^;  Ksinpi.cl;  In- 
junction; Interpleader;  Jury;  MuitiiUKes, 
i  28;  Municipal  Corpora tious.  s  r,li7;  Parti- 
tion; Pleadinjr.  H  120.  VXi:  Quieting  Title; 
Receivers;  Set-Otf  aud  Counterclaim  ;  Sul>ru- 
puion;  Trial,  1  8;  Trusts;  Wills,  if  440. 

ESTABLISHMENT. 

See  Highways,  §§  0-17. 

ESTATES. 

See  Attorney  and  Client.  $  150;  Descent  and 
r>ifltrihnti«jii ;  Executors  and  Administrators; 
Landlord  and  Tenant;  Life  fistates;  Per^ 
petuities;  Wills. 

ESTOPPEL 

See  Boundaries,  I  48;  Insurance.  |  579;  JudR- 
ment  1  743:  Land'ord  and  Tenant.  {  53; 
Mechanics'  Liens,  {  254;  Release,  1  28. 

m.  CQUITABLE  ESTOPPEL. 

(U)  Cironnil*  of  E^Ntoppel. 

5  93  (N  Y. Slip.)  Wlit  re.  after  a  mutual  con- 
vex nno-  lietween  coit-nants,  one  of  them  entered 
into  a  party  wall  agreement,  and  afterwards  in 
a  sctaedale  in  bankruptcy  stated  tbat  he  owned 
no  real  property,  and  for  30  years  made  no 
ctafn,  permitting;  improvements  without  objec- 
tion, he  was  estuppeil  to  claim  title  to  a  i>ortion 
omitted  from  the  conveyances.— Hamilton  v. 
HamUlon,  180  N.  T.  8.  1005. 

EVICTION. 

See  Landlord  and  Tenant,  f  172. 

EVIDENCE. 

See  Account  Stated;  .Ni.peiii.  g§  204.  027.  1002. 
KMi:;,  Kl^S.  10r.(>  lor.2.  Kir.r.  n!i.':  .\v<nn; 
Assault  and  Itattery;  Atioinev  ;in«l  ('lii  iit,  S 
54;  Bills  and  Notes,  U  ISJ»,  4«»:5.  4:t7;  Hn, 
kers,  I  8;  Carriers,  U  317.  318,  320.  417; 
Constitutional  Law,  I  48:  Contracts,  $  127; 
Corporations.  §§  S2.  .TJO :  Criminal  Law.  ^ 
.315  1.38,  102.3.  11:57.  1150.  11(50.  117(»'l.  ; 
Keiitii.  §  2  ;  l><-eds,  g  19(J;  J  »rposit iuiis  ;  dis- 
covery; Divorce,  ^  120;  1  )i«iiiii  ilf ;  lOlcc- 
tricity;  Eminent  Domain,  202.  2ii2:  False 
Imprisonment,  §4;  tiifts,  f  82;  Good  WiU; 
Gnazanty,  i  63;   Indictment  and  Infonaa-' 
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tion.  p  174.  191^;  Insorance,  $S  646.  648. 
(M55;  Juduuient.  f|  951.  952;  Justices  of  the 
Peace;  Landlord  and  Tenant,  H  1«j4.  V.^ 
231,  308;  Libel  and  Slander.  f|  104.  107; 
Limitation  of  Actions,  IS  195,  196:  Master 
and  Servant.  5§  30.  40,  205.  27^.  280.  281. 
2»S;  >ro(linnics'  Li.Mis.  §  2S1  ;  MortguKei*.  f 
1^<i;  Mniiii  ip.il  Corporations.  1S.5.  7t¥j, 
Ms:  Nt'w  Trial.  5§  .3.5.  10<; ;  Novation;  Part- 
n.  rship,  §§  2r»n,  .3,3(;.  375;  Payment;  Perjory; 
Pleading.  )i|  312.  323;  Principal  and  Annt, 
n  120.  184:  Sales,  {{  416,  440:  Strvwt  Rafl. 
n.jids.  $  11.".:  Snndav;  Taxnti-.n.  $  7SlS :  Tri- 
al. §;i  4S.  7<!.  .3:57:    rnclrrf.ikin;;s :    Wills,  *| 

.">•_'.  54.  55,  15;;.  I.5.").  ii;;;  ir.c,.  liss  :*.o.3.  4S7- 
4.SJ>,  745;  Witnesses;  Woric  and  Labor,  Sfi 
27,  28. 

n.  PRESUMPTIOm. 

{80  (N.Y.Sur.)  In  the  absence  of  proof  ci 
any  New  Jersey  statute  alterlnj?  the  common- 
law  rule  that  a  marriage  with  the  other  spouse 
livinjf  Is  void,  the  pi-*-sumptiou  was  th.^l  such 
ride  i)revniled  in  N<  \v  .Jersey.— In  r«  Katter's 
Estate.  130  N.  V.  S.  m:i. 

III.  BURDEN  OF  PROOF. 

§  90  (N.Y.Sur.)  '  I'nrden  of  pr<Kif.*'  in  its  pri- 
ninrv  and  s-rnnriaiy  mcuninus.  defined. — In  re 

Falabella  s  Will.  1.30  N.  Y.  S.  100.3. 

IV.  RELEVANCY,  MATERIALITY,  AMD 

coMPETENcnr  m  oehbblaiL 

(U)  Ilea  GeatK. 

1 121  (N.Y.Sup.)  In  an  actl<m  for  convezvion 
or^  a  bank  deposit,  where  the  qnestion  was  as 

to  the  ownership  ns  between  a  father  and  son. 
who  wert-  lioih  dead,  evidence  of  a  conversation 
between  the  two  men  as  to  such  deposit  was 
a<lniissible  as  part  of  the  res  ge-stn'.  establish- 
ing; the  r<  lations  of  th<^  pMrties  in  reference  to 
the  deposit.— Srtdly  V.  Seullv.  130  N.  Y.  S.  r.22, 
it  121  (N.Y.Sur.)  In  an  action  for  the  probate 
of  a  will,  contested  on  the  ground  of  fraud  and 
undue  influence,  letters  received  by  the  sole  ben- 
eficiary, the  testator's  young  wife,  who  married 
him  only  a  few  months  before  the  execution  iA 
the  will,  showinir  that  it  was  her  intention  to 
marry  him  for  his  money,  nri'  admissible  as  part 
of  the  n  s  i^esta*.  beiiiR  louud  in  her  pos«»essioa- 
—  In  re  Van  Ness'  Will.  130  N.  Y.  S.  4s.-.. 

i  122  (N.Y.Sup.)  In  an  action  by  a  drover,  in- 
jured while  in  the  caboose  by  bein«:  thrown 

against  the  end  of  the  caboose  by  a  severe  Jolt, 
statenif-nts  of  other  drovers  in  the  calXH»e  b^ 
foie  the  ateident,  as  fo  the  manner  in  whi<  h 
the  train  was  bein;;  handled  by  the  engineer, 
were  not  admissible  to  show  negligence  in  the 
operation  of  the  air  bralie. — Marlatt  v.  Erie  R. 
Co.,  189  N.  Y.  S.  771. 

V.  BEST  AND  BBOOHDABTBVIDBVCSBL 

S  181  (N.Y.Sup.)  Evidence  as  to  eContents  of 
books  in  plaintiff's  possession  after  the  oooh 
mencement  of  the  action  was  not  admissible. 

where  no  sufficient  reason  was  shown  why  plain- 
tiflf  could  not  have  prodm^d  them  at  trial. — 
Tuion  Nat.  Bank  of  FranklinviUe  ▼.  I>ean,  130 

N.  V.  .S.  .S'1.5. 

S  182  (N.Y.Sup.)  An  identification  of  books,  in 
the  bands  of  strangen  to  them  conceminc  en- 
tries in  which  witneas  teatifiied  tOb  w  tboae  of 
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the  "D.  *  S.  ManufactorlBlf  Co.."  by  the  label 
on  the  book*  and  by  the  fact  that  they  ccntiun- 
ed  intercst  asalnst  Messrs.  D.  &  S..  ofliv'-rs  of 
thp  Lorporntion,  was  insufficient  to  idenUly  the 
books  as  those  of  the  D.  &  S.  Mannfacturing 
<  ..  -Tuion  Nat.  Bank  ol  FranklloTilla  Dean, 
13»  N.  Y.  S.  835. 

VII.  ADXISSIOlfS. 

(C)  By  Grantors,  Fttrnter  OwB«n«  w  FrlT- 

leM. 

$236  (N.Y.Sup.)  lu  an  actiou  for  conversion 
of  a  bank  deposit,  where  the  »iuesti.)ii  was  as 
to  Ui«  ownership  aa  between  a  father  and  son, 
who  were  both  dead,  evidence  of  a  conversa- 
tion between  the  two  men  aa  to  such  de|wslt 
was  admissible  as  declarations  or  adouniona 
which  were  bindinj?  on  their  rt'presentauTee. — 
Scully  V.  Scully.  i:50  N.  V.  S. 

(B)  Proof  and  Kllect. 

§  263  (N.Y.Sup.)  Where  an  Insarer  Introduced 

b-tters  fr..ni  tlir  insured  to  his  aRtMit  or  broker 
sliouinj;  tliat  the  insured  had  returu'  d  the  policy 
10  the  broker,  it  was  in  no  position  to  object 
to  evidence  of  oral  communications  between  the 
inanred  and  such  agent,  showing  that  the  policy 
had  been  returned  under  the  mistaken  belief 
that  the  same  agent  had  already  procured  inaur- 
ance  uiton  tlie  proi.erty.— Sinf;er  v.  National 
Fire  Ins.  Co.  of  Hartford.  Conn..  l.'{9  N.  1.  b. 

8T5.  ...       ^  . 

Where  a  part  of  a  coinmunicatioa  is  put  id 
evidence,  the  party  aRsinst  whom  it  ia  used  has 
a  right  to  have  the  entire  matter  brought  out 

—Id. 

§265  (N.Y.Sup.)  Mere  admissions  of  intes- 
tate, while  certiticates  of  deposit  were  in  her 
ponesaion,  that  they  belonged  to  defendant, 
or  that  intestate  had  agreed  that  they  or  tbtir 
proceeds  should  be  his.  did  not  ebow  prima  faeie 
title  in  defendant,  in  absence  of  !»r<X)f  of  assign- 
ment, indorsement,  or  deliverv  to  him.— hands 
T.  Saltaman,  139  N.  T.  S.  862. 

Tin.  DSOLABATIOira. 


X.  DOOHMEirTABY  EVIDENCE. 

(A)  Pabllc  •>  Oflelal  Aeta.  Proeecdlasa. 
—        ~  C;cvtiae«tea. 


CA)  VAtwMt 


■n4l  ImoMoMta  la  €toa- 
eral. 


1271  (N.Y.Sup.)  rinintifTs  letters,  which 
were  necessarv  to  an  understanding  of  defend- 
ant's letters.  lu  Jd  improperly  excluded  "as  self- 
serving  <le<  larationa.— Hlrach  v.  Lichtenatein, 
rA<)  N  Y.  S.  4. 

S  273  (N.Y.Sup.)  Declarations  by  grantor  and 
prantf.'  that  tlif  ^-ratit.-c  bad  no  rij;ht  to  use  a 
water  easement  on  tlie  premisi's  ( .nivfycd  with- 
out ti»e  grantor's  permission  hel'I  ailitiissililc  to 
ahow  an  intent  not  to  convey  such  rich t  as  an 
appurtenance.— Coataworth  v.  Hayward,  139  N. 
Y.  &881. 

IX.  HEARSAY. 

1314  (N.Y'.Sup.)  In  an  action  on  a  contract 
of  a  corporation  which  nizn  i;]  to  repurchase  its 
atOCk  if  the  purchaser  s  brother  shoulil  deem  tlie 
inveatment  unwise,  eviib  nce  of  hearsay  state- 
mente  made  to  the  brother  as  to  the  value  of 
the  stock  ia  admissible  as  showing  the  basis  for 
bis  rejection.— Makomson  v.  Monaton  Realty 

Investing  Corporation,  l.'iU  N.  Y.  S.  405.  

 Por  cases  in  D«c.  Dig.  ft  Am.  Dig.  Key  No.  Serlsa  4  ladesea  ma  eame  tapie  and  seeUoa  (D  NVUBBR 


1332  (N.Y.Sup.)  In  an  action  to  recover  on 
certiticates  of  dei)Osit  beionirint;  to  i>lniiiti(T's  in- 
testate, it  was  error  to  admit  the  whole  of  the 
aorrogate'a  record  in  proceedings  asainst  defend- 
ant to  diaeover  aawta.  aa  the  certiticatea  conid 
have  been  produced  by  submena.  ducea  tecum. — 
Sands  v.  Saltsman,  139  N.  X.  8.  862. 

(B)  Bxempltflcattona.  Tr«aaerlpta» 

Certilled  Copiaa* 

§  349  (N.Y.City  Ct.)  In  an  action  on  a  mutu- 
al tienetit  ccrtilicate,  an  authenticated  trau- 
acKipt  of  the  birth  or  baptismal  record  of  in- 
sured in  the  office  of  the  mayor  of  a  town  in 

France  hdd  admissible  on  an  issue  of  miarepre- 
scntation  uf  insurc<rs  age,  and  not  obj^x-tionable 
for  want  of  identilit  ation  of  insured  with  the 
IHTson  named  in  tlie  record.— Waltz  v.  Work- 
men's Sick  and  Death  Benefit  Fund  of  the 
United  States  of  America.  I.'IO  X.  Y.  S.  1010. 

XX.  PA&OIi OB EXTRXNSICEVIDElf CE 
AFFEOTING  WRlTUfOS. 

(A)  ContradlctinK,  Vnrj  lnK.  or  .Idtllnv  to 
Ternia  of  Written  Inatrameut. 

I  393  (N.Y.Sup.)  In  an  action  by  a  tenant,  au- 

inp  for  a  di  posit,  laivin;;  cniicflcd  the  lease  be- 
cause the  owner  would  not  b-t  him  lower  the 
floor,  where  the  lease  provided  that  he  could 
make  alterations  "on  the  preuiises,  '  being  the 
first  floor,  conversations  before  tlie  execution  of 
the  lease  as  to  lowering  the  floor  were  not  ad- 
missible.—Cohen  v.  Simon  Strauss.  139  N.  Y. 
S.  U'J9. 

S400  (N.Y.Sup.)  A  broker's  bought  and  sold 
note,  which  contained  all  of  the  terms  of  the 
contract,  ia  subject  to  the  rule  against  vary- 
ing a  written  Inatmment  by  parol.— Standard 
Milling  To.  v.  De  Pass.  IHO  N.  Y.  S.  r,11. 

1 402  (N.Y.Sup.)  Promissory  notes  cannot  be 
varied  by  parol  evidence,  and  con8(^><picntly.  in 
an  action  thereon,  averments  in  the  answer, 
merely  attempting  to  change  their  terms,  pre- 
sent no  defen8e.--M7er8  y.  Stein,  139  N.  Y.  S. 

(C)  Separate  or  Stilmeqnent   Oral  Avree> 

nient* 

S44I  (N.Y.Sup.)  Where  a  contract  provided 
that  street  sweepings  would  be  furnished  as  de- 
livered by  the  street  cleaning  di'pftrtment  of  a 
city,  evidence  of  oral  representations  that  the 
sweepings  furnished  would  come  from  a  par- 
ticular part  of  the  city  was  inadmissible.--Bor- 
ough  Development  Oo.  ▼.  Harmon,  189  N.  X. 
S.  362. 

§441  (N.Y.Sup.)  Wliere  a  written  contract  for 
the  sale  of  rice  exjiressly  required  merchant- 
able rice,  evidence  that  the  sale  was  by  sample 
and  the  rice  ahlpped  did  not  correspond  to  the 
sample  was  not  admissible  as  varying  the  con- 
tract.—  Standard  Milling  Co.  v.  De  Taae,  189 
N.  V.  S.  fill. 

S  441  (N.Y.Sup.)  Parol  evidence  that  a  buyer, 
onlering  in  writint;  men  liaiidise  for  delivery 
about  December  30tb.  told  the  seller's  salesman 
that  the  mercbandiae  waa  intmded  for  the 
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Christmas  trnde,  was  Incompetent,*  as  varying 
the  writtPD  order. — Hughes  v.  Constantiu,  130 
N.  Y.  S.  865. 

f  445  (M.Y.Sap.)  l^ough  &  partnership  i«Me> 
ment  b«  written,  its  dissoliitioii  may  be  dwwn 
by  parol.— T'nion  Nat.  Bank  Ol  FnulkliB?lll«  Y. 
iKau.         N.  Y.  S.  R.?ri. 

XII.  OPINION  EVIDENCE. 

(A)  Conclnalona  and  Opinions  of  Witneaa- 
es  In  Oeneval* 

f474  (N.Y  Snp.)  It  was  iniimipor  to  pf>nnit  tho 
owner  of  a  laundry  to  state  what  tin'  laundry 
Work  siu'd  for  worth,  wln  rt'  h-^  had  no  p«M- 
aonul  knowledge  of  the  work  dune,  except  as 
Hhown  i*y  ids  booka.^Schneider  Newgoi^  189 
N.  Y.  8.  896. 

(B)  Snhjecta  of  Expert  TeatlmonT. 

1506  (N.Y.Sur.)  An  attending  physician  may 
not  testify  directly  aa  to  competency  to  malce 
a  will.-In  re  Si  hmidfa  Will,  13U  X.  Y.  S.  464. 

§  508  (N.Y.Sur.)  Tbe  opinions  of  skilled  wit- 
n«aBes  are  admiasible.  wnenerer  the  subject  is 

one  upon  which  comneti-ncy  to  form  an  opinion 
ran  be  acquired  only  by  a  cuurne  of  special 
study  or  experience.— In  re  Sdimidt's  Will,  139 
N.  \  .  S.  4(M. 

1510  (N.T.Sar.)  An  attending  physician  may 
testify  direotlv  as  to  tlu'  fact  of  insanity.— 'In 
re  Schmidt  s  U'ill,  Ki'.t  N.  Y.  S.  4«4. 

(F)  KlTeot  of  Opinion  Kvldence. 

§  574  (X.Y.Sur.)  The  opinion  of  a  physician 
ns  to  the  sanity  of  a  t<»tator  drawn  from  a 
hypothetical  statement  of  fftcts,  no  matter  bow 
correctly  stated,  cannot  be  accepted  in  prefer- 
ence to  direct  and  positive  testimony  contni- 
diclory  thereto. — lu  re  SehniidlH  Will.  L'il>  N. 
Y.  S.  4t)4. 

If  a  t(;siator  was  proven  to  be  rational  on  cer- 
tain days,  a  medical  diagnosia  that  from  certain 
patbolo^Mcal  symptoms  he  conld  not  be  rational 
on  any  day  is  in  law  rsjected.— Id. 

XIII.  EVIDENCE  AT  FOBMEB  TBIAL 
OR  nf  OTKBX  PBOCnOBDIHO. 

§579  (X.Y.Sup.)  Under  Code  Cir.  Proc.  §  830, 
testimony*  of  one  who  saw  an  accident  at  a  rail- 
road crowing  in  which  a  brother  and  sister,  both 

unmarried,  were  kill»»d.  given  in  an  action  by 
an  administrator  for  the  doalh  of  one  of  them, 
was  ndrnissilde  in  an  action  by  the  same  ad- 
ministrator in  an  action  for  the  death  of  tlie 
other;  tlie  witness  having  died. — Gohen  Jjong 
Island  B.  Co.,  139  N.  Y.  S.  887. 


EXAMINATION. 


§  590  (N.Y.Sup.)  Although  contrary  to  the 
ethics  of  the  profession  for  an  attorney  v<dun- 
tarily  to  jdaro  iiimself  in  a  position  where  it  is 
necessary  for  him  to  become  a  witness  In  order 
to  estahllsh  bia  client's  cause  of  action^  such 
act  ought  not  to  deprive  the  client  of  his  evi- 
dence.—Byman  V.  Ilyman.  135)  N.  Y.  S.  65. 

§598  (N.Y.Siir.)  The  w.  i-!.t  of  evidence  is 
not  determined  by  the  number  of  witnesses.— In 


n  Schmidt's  Wu(  189  N.  T.  8.  464. 


See  Discovery:  ExecQtioo,  H  8T2,  886;  Wit- 
nesses, 11  265.  277. 

EXECUTION. 

Z.  ■UPPI.BiaElfTABT  FBIMJEBDIlia*. 

1372  (N.Y.Sup.)  An  application  for  the  es 
amination  of  a  judgment  debtor,  under  Cod« 
Civ.  Proe.  I  2486,  held  auxiliary  and  not  sup- 

jilementary  to  the  execution,  and  was  not  barrf-i 
by  the  expiration  of  10  years  from  the  date  'j: 
the  retiirn  of  an  execution  on  the  judgujenL 
where  another  execution  has  been  issued  and 
no  return  made.— R.  F.  StSfens  Oo.  MaiH. 
139  N.  Y.  S.  1059. 

§  386  (N.Y.Sup.)  An  order  cannot  be  granted 
in  8tii>pl''"ientary  proceedings,  under  Code  <'iv. 
Proc.  S  2441.  for  the  examination  of  a  third 
person,  who  is  possessed  of  uo  property  of  the 
judgment  debtor,  except  a  dower  interest  in  real 
estate  claimed  to  have  been  fraudulently  a»- 
sicned.— Steinmann     Hosier,  139  N.  Y.  S.  863. 

The  receiver  of  a  judgtnent  debtor  appointed 
in  supplementary  proce«Hlings  can  alone  nniui"* 
to  possession  real  property  in  the  hands  of 
third  persons,  and  the  jnd;;ment  creditor  cnnnot 
have  sucli  third  person  examined. — Id. 

Under  Code  Civ.  Proc  |  2441,  an  order  for 
examination  of  third  puetj  in  supplementary- 
proceedings  cannot  be  issued  while  the  third 
party  is  under  subpa'na  as  a  witness  in  sup- 
plementary proceedings  against  the  judgment 
debtor.— Id. 

1 410  (N.Y.Sap.)  An  order  directing  a  sale 
of  certain  stock  of  a  judgment  debtor  should 

have  directed  a  sale  of  the  debtor's  right.  titb». 
and  interest  in  the  stocli.— Uawes  v.  Uaweii, 
13»  N.  Y.  8.  689. 

zi.  EZEounoif  AOAnrar  thb 

PERSOir. 

§450  (N.Y.Sup.)  The  failure  to  give  notice  to 
a  judgment  credit<ir  of  the  application  for  the 
discliarge,  under  Judiciary  Law,  f  775,  of  tlie 
judgment  debtor,  adjudged  guilty  of  contempt 
and  fined,  and  confined  in  jail  until  payment  uf 
the  fine  or  discharge,  does  not  render  the  ord^r 
of  discharge  void  for  want  of  jurisdiction,  but 
tUe  order  protects  the  sheriff  acting  tbereun- 
der.>^oldxe9«r  t.  Foley,  189  N.  T.  8.  19a 

EXECUTORS  AND  ADMINISTRATORS. 

Sec  Conversion;  Courts,  §§  98.  188,  198.  202; 
Descent  and  Distribution;  Kvideme,  •  679: 
rieading,  I  317;  Trusts;  Wills;  Witneiws. 
ii  139,  lA 

n.  APFomntEifT,  .quaxjfioation. 

AND  TENURE. 

i  24  (N.Y.Sur.)  When  a  father,  who  was  tbe 
sole  next  of  kin  of  his  deceased  danghter,  died 

after  taking  out  letters  of  administration  on  her 
estate,  letters  must  be  granted,  under  Code  Civ. 
Proc.  S  2ti«">M.  to  the  public  administrator,  as 
against  the  ri«ht  of  eitiier  intestate's  brother,  or 
a  creditor,  or  the  father's  widow  and  adminis* 
tratrix.— m  re  Hagan's  Estate,  139  M.  Y.  & 
468. 
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HI.  A8SBTS,  APPRAISA&,  AMD  HI- 

VENTORY. 

§51  (N.Y.Siip.)  A  cause  of  notion  for  death 
is  no  part  of  tlic  assots  of  the  dcrtdi'iit's  rslatc, 
nor  are  the  damages.— Cohea  v.  Ijong  Island  K. 
Co..  130  N.  Y.  8.  887. 

IV.  COIXECTION  AND  MANAOEMEHT 
or  BSTATB. 

<A)  In  General. 

ills  (N.Y.Sur.)  On  the  settlement  of  an  ex- 
«cutor'8  account*  the  surrogate  cannot  decree 
that  the  executor  return  to  the  estate  the  sal- 
ary received  by  him  as  an  officer  of  a  corpora- 
tion  in  which  the  estate  hcM  atOCk.— In  te 
Brown.  13«  N.  Y.  S.  45U. 

Such  return  cannot  be  (  om  pel  led  on  tho  as- 
•MiiwgtHon  that  the  corporation  was  the  eMtuto. 

An  objection  to  the  retention  by  the  executor 
of  n  dividend  on  stock  in  Hucli  corporation,  while 
assr-ntins  to  the  n-payiin-nt  of  the  (livid«  nd  in 
which  the  estate  waa  interested,  baa  no  merit. 
—Id. 

VI.  ALLOWMStihi  AHD  PAWBIIT  OF 

CLAIMS. 

(A)  Llabllitlea  of  Kiitate. 
§209  (N.Y.Sup.)  Where  an  estate  was  not 
liable  upon  a  guaranty  iik'r<Hin.  nt  executed  by 
ihe  decedentt  the  administratrix  could  not,  by 
4icqnieacence  and  recognition,  create  such  lia- 
hiiitv.— Metropolitan  Trust  Co.  of  City  of  New 
York  V.  Truax,  131)  N.  Y.  S.  181. 

Vn.  DISTRIBUTION  OF  ESTATE. 

f  3M  (N.Y.Sur.)  Proceeds  of  milk  of  dairy 

farms,  received  by  an  executor  under  contracts 
of  the  testator,  represent  carninRS  of  the  per- 
r<r<nal  estate,  and.  when  liny  an-  paid  U>  the 
.loviM  es  of  the  farms,  the  executor  s  account  will 
i..^  surtlinrjied  therewith.— In  re  Ellis'  KaUte, 
138  N.  Y.  S.  1011. 

XI.  ACCOUNTING  AND  SETTLEMENT. 

iWi}  Statins,   SettllnK,    OpenlnK.  Re- 
view. 

5  507  (N.Y.Siip.)  The  fact  of  the  death  oC  one 
n(  the  next  of  kin  should  be  determined  by  the 
Sn rmuate's  Court  on  a  judicial  settlement  of 
the  account  of  an  administrator,  and  not  ueces- 
aari^  in  a  separate  proceeding  for  that  purpose. 
—In  le  Benjamin,  13U  N.  X.  &.  1001. 

1 509  (X.Y.Sur.)  Proof  that  a  daim  against 
a  decedent's  estate  had  not  been  paid  nor  tak- 
en into  consideration  in  a  settlement  h<M  sufTi- 
cient  cause  for  vacatinR  a  de<  ret-  di>j<  harj;inK 
the  heir  and  her  sureties  from  liability  on  a 
bond  to  pay  debts,  under  Code  Civ.  I*roc.  { 
2481,  subd.  6,  authoriaina  modification  of  sur- 
roeates'  decrees.— In  re  Henry's  Estate,  138  N. 
Y.  &  080. 

Ttn.  FOREIGN  AND  ANCTI<I.ABT  AD- 
MINISTRATION. 

S5I8  (N.Y.Sur.)  Though  executors  were  ap- 

IMiinted  in  thi«  conntry.  where  an  Enirlish  ^n\>- 
ji'Ct  had  securities,  and  the  will   wa.s  prnvod 


here  de  novo.  England  remained  the  principal 
place  of  administration;  it  not  being  permi»- 
sible  to  have  two  [iriiit  ii)al  places  of  adminla* 
tration.— In  re  HolUns,  13»  N.  Y.  S.  713. 

8  523  (N.Y.Sur.)  The  American  executors  of 
an  English  subject  leaving  personalty  in  thia 
countrj-  fiDin  which  betiuests  were  made  prop- 
erly dediit  t.  (1  the  succession  tax  required  by  the 
laws  of  England,  before  paving  over  such  be- 
queata.— In  re  HolUna.  189  N.  x.  8. 718. 

EXEMPTIONS. 

See  Taxation,  f  200. 

EXPERT  TESTIMONY. 

See  Evidence,  |§  474-371. 

EXTRA  WORK. 

See  Interest,  S 

FACTORIES. 

See  Constitutional  Law,  U  88,  238;  Master 
and  Servant,  |  10. 

FACTORS. 

See  Brokers;  Principal  and  Agent, 

FALSE  IMPRISONMENT. 

I.  CTVUi  fiTAHITiTCT. 

(Al  Amtm  ConatltvtlBV  WmU^  InsprlaMaaeBt 
»nd  IitabUltr  Therefor. 

§4  (N.Y.Sup.)  Id  an  action  for  false  impris- 
onment, the  sole  question  was  whether  the  ar- 
rest was  lawful,  and  the  mental  attitude  of  de- 
fendant in  causing  the  arrest  was  unimportant 
— Keisler  v.  I  oterboruugh  Rapid  Transit  Co.,  139 
N.  X.  8.  885. 

(B)  Actlonii. 

8  37  (N.Y.Sup.)  Where,  in  an  action  for  false 
imprisonment,  the  plaintiff  and  two  witut-sscs 
teatified  that  plaintiS  did  not  commit  the  mis- 
demeanor for  which  he  was  arrested,  it  was  er- 
ror to  dismiss  tlie  complaint.— Reisler^ v.  Inter* 
borough  Uapid  Transit  Co.,  131)  N.  Y.  S.  335. 

FALSE  SWEARING. 

See  Perjury. 

FARES. 

See  Carriers,  8  3S2. 

FEES. 

See  Attorney  and  CUent,  U  136-180;  Clerics  of 
Courts;  Physiciana  and  Surgeona;  Witnesa* 
ea,|27. 

FELLOW  SERVANTS. 

See  Blaster  and  Servant,  H  163-180,  287. 

FILING. 

See  Mechanics'  Liens,  f  115;  Bailroada. 
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FINAL  JUDGMENT. 

Sw  AppeAl,  i  7& 

FIRE  INSURANCL 

S««  Iniurance. 

FIRES. 

See  Anon;  LandloTd  and  Tenant,  H  200,  211. 

FIXTURES. 

1 27  (N.Y.Siin.)  Where  plambine  fixtures  be- 
cfltne.  on  inBtallation,  a  part  oC  tbe  realty,  b**- 
cause  they  could  not  be  rt-raoved  without  stib- 
Btantinl  injury,  they  were  subject  fn  a  jirior  re- 
corded mortgftge  on  the  rfulty.  n«)t\vitlistnii<linsr 
an  agreement  tlint  tln-y  slmuld  retain  their  thar- 
acter  ns  personalty. — Croxson  v.  Flynn  I'lunib- 
ins  &  IleatinK  Ca,  138  N.  Y.  S.  nm. 

iMumbinK  fixturea,  removable  without  injury 
to  the  building,  aa  between  seller  and  buyer  for 
instaMntion  in  a  building,  are  pruper  snhjetts  of 
agreenieut  that  they  should  rt'tnin  their  ehar- 
acter  as  per«uuaUy,  and  a  «h;iti(  1  mortgage  to 
secure  the  price  gav(>  the  seller  an  interest  there* 
in,  nnaffecttd  bv  not  in*  of  a  prior  recorded  mort- 
lage  on  tbe  realty.— Id. 

FOLLOWING  TRUST  PROPERTY. 

See  TnMt%  H  849,  868. 

FORECLOSURE. 

See  Merchanics'  Liens,  $  liTl. 

FOREIGN  ADMINISTRATION. 

See  Ezecntors  and  Administratori,  If  518^  023. 

FOREIGN  CORPORATIONS. 

Set  Ck»tporatlone,  fi  842-008. 

FORFEITURES. 

See  Sales.  I  407. 

FORGERY. 

See  Criminal  Law,  H  1172. 1212. 

FORMER  ADJUDICATION. 

S«0  Judgment,  §f  596>0B2. 

FORMER  JEOPARDY. 

See  Criminal  Law,  |  178. 

FRANCHISES. 

See  Om, 

FRAUD. 

See  A!»peal,  |$  r»(Vl,  10r»l :  De,  <1s.  |§  70.  100: 
Kvidern  e.  §  ll'l  ;  Frauds,  Sl;ituteof:  liood 
AVill;  Insurance,  H  :  Libel  and  Slander, 
I  7;  Limitation  of  Actions,  g  100;  Trusts, 
f  849;  Wills,  U  168-100. 210.  746. 


FRAUDS,  STATUTE  OF. 
vn.  ttAiM  OF  ooom. 

(A)  (SttMtVMta  Wltklm  SCat«t«. 

S  83  rX.Y.Sup.)  The  statute  of  frauds  df»*^ 
not  apply  to  a  «oiitract  for  a  Ixdt  to  l>e  man- 
ufactured in  a  s^ijecial  manner,  even  though  a 
third  party  is  to  manufacture  the  belt,  wherr 
the  vendor  has  to  pay  for  such  manufacture.— 
Morse  v.  Caoaswacta  Knitting  Go,  138  N.  X. 
8.  834. 

VIII.  REQUISITES  AND  SUFITCIElfCT 
OF  WRITING. 

I  1 18  (N.Y.Sup.)  A  note  or  memorandum  a( 
a  sale,  sufflctent  to  satisfy  the  statute  of  frands. 

need  not  be  confined  to  n  single  paper,  but  mat 
rest  in  letters,  telegrams,  bills,  rcK-oipts.  and 
other  forms  of  signed  writing'?*. — I'oel  v.  Hrun»- 
wick-Balke-Collender  Co..         S.  Y.  S.  OCG. 

Ortain  writings  with  reference  to  a  sale  uf 
rubber  for  future  delivery  keld  to  otmstitute  a 
soflldent  mcmotandum  to  satiafy  tbe  statute  ol 
frauda^Id. 

OL  OFBBATTON  AND  EgFBOT  OF 

STATUTE. 

i  125  (X.Y.Sup.)  The  statute  of  frands  does 

not  d<M  larc  an  i>r:\]  contr.K  f  for  the  sale  of  go<.«l* 
to  be  invalid,  but  tmlv  r'tpiires  that,  to  be  valid, 
there  must  be  a  note  or  ini"inoran«luni  iber<*of. 
— Poel  V.  Brunswick  Halke-Collender  Co.,  13U  N. 
T.  8.  002. 

GARAGES. 

See  Landlord  and  Tenant,  1 167. 

GAS. 

See  Mines  and  Minerals,  {  77. 

jS  7  rN'.Y.Sup.)  Gas  franchise,   mntinf  tlie 

riu'lit  fn  l;iy  mains  in  strict><  in  general  terms, 
contiinplatts  f.\tension  of  ilu-  mains  iu  rew 
streets  as  oiicned  and  in  old  ones  as  extendi d. 
— Carroll  v.  Silver  Creek  Gaa  &  Improvement 
Co.,  1.39  N.  Y.  8.  161. 

I  7  (X.Y.Sup.)  TranRiwrtation  Corpora tions 
r^w,  a  CO.  01.  constitute  the  franchise  cf  the 
gas  companies  subject  to  its  pi'  v  i^ion-;.  an<l  the 
consent  of  municiital  authorities  to  use  of  the 
streets  merely  makes  the  franchise  operative 
in  that  municipality.— Xortbem  Westchester 
Lighting  Co.  v.  Village  of  Ossining,  139  N.  Y. 
S.  .'{T.!. 

Consent  of  municipal  authorities  to  use  of 
streets  by  gas  companies  under  Transportation 
Corporations  Law,  fi  60.  gives  the  com- 
pany tbe  right  to  exercise  within  the  munici|>al' 
ity  all  the  powers  given  by  the  statute  durinf 
the  whole  term  of  its  corporate  existence.— UL 

GIFTS. 

See  Charities;  Witnesses.      l.'iO.  159. 

I.  INTER  VIVOS. 

§  30  (N.Y.Sup.)  The  delivery  of  an  order  for 
money  on  deposit,  as  a  gift,  does  not  pass  title 
until  the  order  is  accepted  or  paid,  and  where 
It  la  neeeasary  to  present  a  bank  book,  aa 
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as  the  otder.  It  must  be  shown  that  tlip  book 
was  drliverpd  with  the  intent  that  UUe  to  U 
pass  a  ISO.- Foley  v.  New  York  Savings  Bank, 
130  N.  Y.  S.  »15. 

141  (N.Y.Sup.)  I'lUoss  titlo  has  passed,  the 
death  of  the  donor  of  an  order  to  i>ay  money 
revokes  it.— Foley  v.  Kew  York  Savings  Bank, 
139  N.  Y.  S.  U15. 

II.  CAUSA  mobth. 

I  82  (N.T.Snp.)  A  Rift  ransa  mortis  of  a  l>ank 
d.  iM.^it  is  not  establiHhed  by  the  t^timony  of 
a  third  jK-rson  that  she  witnessed  the 
tion  Ix'tween  deit-d.-iit  and  the  donpf.  nut  did 
not  Ji(.ti«e  the  linnk  l»onk  whi<h  was  delivered 
bv  the  deee<lent  to  ilit>  donee,  and  did  not  know 
whether  it  was  the  one  sued  on.— Elliott  v. 
Bank  for  Savings.  139  N.-Y.  S.  989. 

GOOD  FAITH. 

See  Bills  and  Notes,  |  371 ;  Vendor  and  Pur- 
chaser, U  230-242. 

GOOD  WILL 

See  Corporations,  f  812. 

8  7  (N.Y.Snp.)  Evidi-iic"  hrhl  to  show  that 
defendants  were  inducetl  to  make  a  note  throti^h 
the  frandalent  fepresen  tat  ions  of  the  plaintiff 
that  a  certain  restaurant  for  whieh  the  note 
was  given  would  pay  the  owner  $200  a  month 
profi^-Batier     Alter,  189  N.  Y.  8.  882. 

GRAND  JURY. 

See  Indictment  and  Information. 

GUARANTY. 

See  Executors  and  Administrators,  §  200;  In- 
demnity; Principal  and  Surety. 

I.  BBQinSITES  AHO  VAUDITT. 

S  16  (N.Y.Sup.)  Where  the  form  of  a  minrnn- 
ty  contemplated  suhsiquent  deliveries  in  reli- 
ance thereon,  the  deliveries  themselves  i'«e  ^i''- 
fu  ient  consideration.— J.  l\  DuCTy  Co.  v.  iode- 
busli,  KM)  N.  Y.  S.  112. 

ITT.  DISCHARGE  OF  OUABAHTO*. 

1 58  (N.Y.SUP.)  Where  the  note  given  for  a 
loan  Ruaranteed  varied  materially  from  the 
.stipulations  of  the  Runranty  asreement,  tne 
^^uarautors  were  not  hound  unless  there  was^a 
subsequent  ratitication.— .Metropolitan  Trurtto. 
of  Oty  of  New  York  v.  Troax,  139  N.  Y.  S. 
181. 

Where  it  appeared  that  a  loan  was  made 
Bome  time  after  the  execution  of  the  guaranty 
iiitreement  ui>on  terms  diflferinar  ma tenally  there- 
from, the  ],.r.-M!ni!.iii>»i  ^^.■>■<  tlint  the  guarantors 

did  not  eoliselit  to  tlie  \  a  rlaiK '•.  --Id. 

174  (N.Y.Sup.)  Defendant,  who  Riiaranteed 
to  put  New  York  bankers  in  funds  15  day'<  be- 
fore eacli  of  his  drafts  became  due,  upon  win.  li 
they  i:ii.ir;iiiti-ed  a  forei-.-n  correspondent  against 
loss  on  payment  of  sn.  li  (lrat"t<,  In  hi,  upon  tak- 
ing up  drafts  a<<«M'l«''l  hy  the  corieNlinndent  be- 
fore they  became  due.  and  as  to  whi'  li  he  had 


not  put  the  Now  York  hankers  in  funds,  to 
have  thereby  performed  his  obliRation  to  the 
hankers,  so  that  he  owed  them  nothiuR  upon 
his  suaranty.—8exton  v.  Fenaterer,  13»  N.  x. 
S.  811. 

IV.  RCMEDIEB  OF  OREDITOM. 

§87  (N.Y.Sup.)  Plaintiff,  who  furnish.  .1  -o.hN 
to  T.  Co.,  a  corporation,  under  a  contract  of 
euarantv  which  need  the  name  T.  ft  Co.,  in- 
stead of  T.  Co.,  hrlil  entitled  to  recover,  though 
there  was  a  part'iership  by  the  name  contained 
in  the  ;;uaranty.— J.  P.  Duify  Oo.  Todehusl^ 
13»  N.  Y.  S.  112. 

GUARDIAN  AND  WARD. 

n.  APFOIHTMBMT,  QUAI-iriCATlOH, 

AND  TENURE  OP  GUARDIAN. 

S  8  (N.Y.Sur.)  A  surroRate's  power  to  appoint 
guardians  of  infants  is  not  incidental  to  a  court 
of  probate,  but  is  derived  from  statute,  oriainai- 
Iv  Lnws  1S02.  c.  110  (3  Webster,  p.  158;  1 
Itev.  Laws  ISl.'i,  p.  4.".!.  §  30).  and  since  then 
often  re-enacted.— In  re  Lamb's  Estate,  139  N. 

Y.  s.  68S. 

The  power  conferred  upon  the  surrogate  by 
Rev.  SriSaO  (2  Rev.  St.  list  Ed.]  pt.  2.  c.  8, 
tit.  X  8  6  [now  Code  Civ.  Proc,  *  2821D,  pro- 
viding that  the  surrogate  shall  nave  tiie  same 
power  to  allow  and  appoint  guardians  as  the 
chaneellors  possessed,  ought  not  to  be  taken 
away  l>\  mere  implicationa  of  an  inconsiderate 
or  partial  character.— Id. 

S  10  (N.Y.Sur.)  While  the  surrogate  may  ap- 
point a  guardian  other  than  the  parent,  it  should 
do  so  only  on  a  showing  that  such  appointmwit 
is  for  the  chilli's  best  interest— In  re  Lambs 
Estate.  l.'iO  N.  Y.  S.  (585. 

ax.  OU8TODT  AHD  CAMOrW  ARB'S 
FEBSOir  AMD  B8TATB. 

S  29  (N.Y.Sur.)  Maternal  aunts  who  had  car- 
ed for  infant  since  the  death  of  the  mother  seio 
entitled  to  letters  of  guardianship  subject  to  a 
provision  re<|iiirin-  thnt  the  ehild  be  brought 
UD  in  the  father's  reliuious  faith.— In  re  I^mb  s 
ESBtate.  139  N.  Y.  S.  685. 

8  30  (N.Y.Sur.)  On  application  by  maternal 
aunts  for  letters  Of  Kuardlanshin,  the  father  was 
entitled  to  have  his  reciuest  that  the  child  be 
brought  up  in  his  religious  faith  complied  with, 
though  he  had  negleeted  the  child  and  forfeited 
his  right  to  any  other  consideration  in  the  mat- 
ter of  the  application.— In  te  Lambs  Estate^ 
139  N.  Y.  8.  685. 

HABEAS  CORPUS. 

Sea  Criminal  Law,  |  231. 

HARMLESS  ERROR. 

See  Appeal.  ||  1033-1060;  Criminal  Law,  || 
1169-1173. 


HEARING. 

See  Constitutional  Law,  fi  305. 
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HEARSAY. 

See  Bvideaee^  |  814. 

HEIRS. 

See  Deecent  ftod  Diitribnttoii. 

HIGHWAYS. 

See  Boundnrirg.  §  20;    Dedication;  Eminent 
Domain,  I  119;  (ias;  Licenses :  Municipal 
Corporations.  M  668-706,  796,  806;  Ntgli 
gence;  Str«et  RailroadSt  li  22,  25. 

I.  MTABLISHMENT.  ALTERATHMT, 
AND  DISCONTINUANCE. 

<A)  B«t«Mto]im«at  liy  FreBcrlptlOB,  Oaer, 

or  Recoirnttton. 

§6  (X.Y.Sup.)  Under  Highway  I^w,  f  209, 
declaring  thnt  land  »>sed  by  the  public  as  a  liigli- 
way  for  20  years  or  more  shall  be  a  public  high- 
way, hrld,  that  a  road  across  defendant's  land 

had  bet'ome  a  highway  liv  iinhlie  user.— Village 
of  \VelI«viIle  V.  Hallo<  k.        x\.  Y.  S.  061. 
f7  (N.Y.Sup.)  iV'rmittpd   use  of  land   as  a 

Eublic  highway  for  20  years,  with  maintenance 
y  public  authorities,  creates  a  highway  :  but. 
unless  it  is  taken  charge  of  and  maintained,  a 
mere  public  use  for  20  years,  with  consent  of 
the  owner,  will  not  make  it  a  highway.— Village 
of  Wellsville  v.  Ilallock,  139  N.  Y.  S.  9«1. 

1 17  (N.Y.Sup.)  Where  there  was  evidence  of 
such  user  by  the  public  as  would  have  justified 
a  record  of  a  road  as  a  highway  by  the  pultlie 
nuthorities,  their  faihire  to  eiiti  r  siifh  niord 
did  not  <  hange  the  statutory  nijuidatc  that  the 
road  should  be  a  public  highwav. — \'illiii:o  of 
Wellsville  v.  Ilallock,  139  N.  Y.  S.  <k;1. 

V.  BBGULATIOM  AND  USE  FOB 
TRAVEL, 

(B)  Vmm  of  RlKhwar  aaA  Law  mi  tka 
Road. 

I  186  (N.T.Snp.)  An  information  wliich  does 

nnt  f'harge  that  defendant  oi»erate<l  a  motor  ve- 
hicle nt  a  speed  in  excess  of  30  miles  an  hour  j 
"for  ;i  distaiKi'  (  f  one-fo»irth  of  a  mile"  charg- 
es no  crime  under  Laws  1910,  c.  374,  f  287.— 
People  r.  Winston.  139  N.  T.  8.  1072. 

HOLDING  OVER. 

See  Landlord  and  Tenant,  |  90. 

HOLIDAYS. 

See  Sunday. 

HOSPITALS. 

See  Physicians  and  Surgeons. 

HOURS  OF  LABOR. 

See  Constitutional  Law,  H  S9,  238;  Infants,  f 
12;  Matter  and  Servant,  f  10. 

HUSBAND  AND  WIFE. 

See  Divorce:  Domicile :  Kvidence,  S  121:  Tn- 
'■Mrniii'c.  S  .'litO;  Ma i  rinu'e :  Powits.  S  33: 
Vendor  and  I'urchaser,  j^jj  175,  334;  Wills,  $1 
160,  164,  166,  587,  741. 


X.  MUTUAI.  BIQBXM,  PUTIM,  AMD 

1 3  (X.Y.Sup.)  Where  a  married  woman  i» 
wn>nffCuUy  abandoned  by*  or  for  good  axtd  aaf* 
fident  reason  leaves,  her  bttrimnd.  she  mtij  mc- 

?|aire  a  separate  domicile  for  the  jiurpos*'  of  ec- 
orcing  her  rights. — Wacker  v.  Wacker.  l."iH  \. 
V.  S.  78. 

fi  14  (N.Y.Sun.)  The  fee  in  the  street  in  front 
of  property  of  tpnants  by  the  entirety  la  in 

both.  (suhjiH't  to  the  public  easement,  aud  tb^ 
consent  of  the  hiisbau<l  to  a  private  party  t» 
put  pi|>e><  therein  is  not  binding  on  the  witt.— 
Wightman  v.  CottnU.  V.VJ  N.  Y.  S.  r»<V4. 

Vm.  SEPARATION   AND  SEPA&ATS 

MAnmniAircs. 

S  300  (X.Y.Sup.)  The  Appellate  Division,  af 
firmiug  a  judgment  dismissing  the  complaint  of 
a  wife  for  seixaratloo,  has  no  p«)wer  to  mai(<- 
provisiou  therein  to  eompel  the  busband  to  sop- 
port  her.— Edwards  t.  Edwards,  139  N.  X.  S. 
1060. 

IMPEACHMENT. 

See  Wltncflseai  U  821,  890. 

IMPLIED  CONTRACTS. 

See  Worlc  and  Labor. 

IMPRISONMENT. 

See  Arrest;  False  Impxisonmeiit 

IMPROVEMENTS. 

See  landlord  and  Tenant.  H  162-157.  200.  211: 
Me<  hanics*  Lieos;  Mnnicipal  Corporatloiis,  H 
277,  354. 

INDEMNITY. 

See  (Jnaranty;  Principal  and  Surety. 

j  §  I!  (X.Y.Sup.)  \Vhere  a  contractor  to  grade 
an  avenue  emijlovcd  one  to  larry  earth  fmm 
another  street,  where  the  contractor  was  ex- 
cavating, for  use  in  gradlDK  the  avenue,  the  em- 
ploy6  could  recover  for  work  in  jnadinjc  the 
arenne,  and  one  agreeing  to  indemnify  the  city 
nLMiiivf  r|ai)iis  was  liable  to  the  city,  paying  a 
jiiiiiriiunt  obtained  by  the  employ*. — City  of 
N.  w  York  V.  M<  chanic8*  ft  Trader^  Bank  of 
City  o£  New  York,  130  N.  X.  S.  92. 

INDICTMENT  AND  INFORMATION. 

See  Criminal  Law.  ^  1024;  Highways,  |  196; 

N^uisancc,  §  91 ;  Sunday. 

m.  FOBMAI.  MQUI8IT3SS  OF  OT- 
DIOTMENT. 

$21  (X.Y.CVrt.)  The  inadvertent  striking 
from  the  printed  form  of  the  indictment  of  the 
words  "at  the  borough  of  Brooklyn,  in  the  dty 
of  New  York,  in  the  county  of  Kings."  does 
not  render  it  demurrable,  where  ii  b.ars  tli*- 
(apti<jn.  "County  Court  of  the  C«nnty  of 
Kings."— People  v.  Iviugs  County  Iron  Foundrj. 
139  N.  T.  8.  447. 
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n.  mUEt,  PBOOF.  MMD  ▼ABIAHOE. 

f  174  (N.Y.Sup.)  Thouph  an  indiotment  for 
larceny  does  not  nllt'^'o  any  one  else  as  being 
ttincorncd  in  the  Lirceny,  nr  explain  that  ac- 

<  u8«h1  is  only  charged  us  ncecsHory.  but  simply 

<  barges  that  he  committ*-(l  the  crime,  he  may 
be  convicted  upon  proof  that  lie  was  an  accca- 
aoxy^PeopIe     Kats.  189  N.  T.  S.  187. 

X.  CONVICTION  OF  OFFENSE  IN- 
CLUDED IN  CKABOS. 

§191^  (N.Y.Bop.)  The  crimes  of  laiceny 
and  Tceemng  Btolen  irooda  are  separate,  and  one 

inflicted  for  criminally  receiving  stolen  goods 
luay  uot  be  convicted  OQ  proof  that  he  was  a 
principal  in  the  larceny.— Pe(^  t.  PoUak,  139 
N.  1'.  2i.  831. 

INFANTS. 

Sec    Adojition:     ( 'liiiiinnl    T.aw,    U  87,  968: 
'.'uaniiiui  and  Ward:  N<>;liL'«nce ;  Parent  and 

Child;   Receiving  .Stolt-n  «;<inds. 

IL  CUSTODY  AND  PROTECTION. 

i  12  (N.Y.Sup.)  LalM)r  Law.  i  77,  as  anieiKled 
in  1912,  is  constitutional,  in  so  far  as  it  lim- 
its the  working  hours  of  minors:  the  state  hav- 
ing power  to  protect  ita  wards.— People  ex  rd. 
HoeMerlin     Kane,  139  N.  Y.  S.  350. 

VII.  ACTIONS. 

1 72  (N.Y.Snp.)  A  child  cannot  after  ita  birth 
recover  from  a  rallTCMid  company  damages  for 

.1  dfformity  caused  by  the  company's  in-irliKence 
111  trantii>ortiug  its  mother,  who  was  then  en- 
einte.— Nugent  v.  Bvookljr&  Ilelghta  H.  Co^  189 
N.  Y.  8.  367.  372. 

INFERIOR  COURTS. 

Sea  Conrta,  H  109-1S9. 

INFORMATION. 

Sea  Indictment  and  Information. 

INHERITANCE. 

Sea  Deacent  and  Diatrilmtion. 

INITIATIVE  AND  REFERENDUM. 

See  Conatltntional  Law,  |  65;   Statat)e«»  If 
35)6,64. 

INJUNCTION. 

See  Canala;   Corporations.  |  320:  Landlord 
and  Tenant,  {  134:  Limitation  of  Actions,  I 

'•."> ;  urines  and  Minerals,  §  52 :  Municipal 
(-'orporatious.  g  093  ;  Nuisance,  i  72  ;  Trade- 
Marks  and  Trade^Namea;  Watera  and  Water 

Courses,  §  154. 

I.  NATURE  AND  QBOUND8  IN  OEN- 

(B)  Gronnda  or  Relief. 

121  (N.Y..SUP.)  Under  QtU  Bishta  Law.  1 
51,  a  complaint  to  enjoin  the  nse  of  plaintiffs 

picture  on  a  placard,  to  illnstrato.  with  otlnn- 
pictures,  the  rinlit  and  wrong  way  to  get  on  and 


off  cnrs.  will  be  dismissed,  where  the  court  is 
satisfied  that  plaintiff  orally  consented  to  such 
use.^Almind  T.  Sea  Beach  Co.,  188  N.  T.  8. 
569. 

» 

IL  SUBJBOTS  or  PROTEOnOH  AMD 

REUtEF. 

(C)  Contracts. 

§61  (N.Y.Sup.)  A  biU  of  sale  of  a  hnaincaa, 

which  stipulates  that  the  seller  will  not  engage 
or  compete  in  the  business  fur  10  years,  and  a 
contemporaneous  contract  rcijuiring  tlie  buyer 
to  hire  the  seller  for  a  year,  if  conHtrued  to- 
gether, will  not  be  enforced  at  the  suit  of  the 
buyer  by  enjoining  the  seller  from  engaging  in 
the  manufacturing  of  articles  in  comi>etition 
with  the  bayer.->Fri68  Parr.  139  N.  Y.  S. 
220. 

A  buyer  of  a  business  who  breaclips  his  con- 
tract, may  not  enjoin  the  seller  from  bn-aching 
his  covenant  not  to  engage  in  similar  busiiK  ss 
during  a  specified  period  within  apeciiied  ter- 
ritmy.— Id. 

m.  Aonoifs  FOB  nrjuNonoNS. 

8  113  (N.Y.Snp.)  A  buyer  of  a  business  who 
without  protest  permitted  the  seller  to  engage  in 
similar  business  tor  two  9;ears.  held  barred  by 
laches  frum  suing  to  restrain  the  seller  from  en- 
gaging iu  similar  business  in  violation  uf  bis 
covenant^Friea     Parr.  188  N.  Y.  8.  220. 

INNKEEPERS. 

See  Set>Off  and  Connterdaim,  |  22. 

I  1 1  (N.Y.Sup.)  An  overcoat  of  a  guest  of  a 
restaurant,  hung  on  a  hook  provided  by  the 

restaurateur  for  that  purpose  near  to  the  place 
wln  ri'  till'  fiuf'st  was  seated,  hi  hi  "at  tnally  de- 
livered'* to  the  restaurateur,  who  was  liable  for 
its  loss.— Wentwortb  v.  Rigfii  188  M.  Z.  8. 
1082. 

IN  PAIS. 

See  Estoppel. 

INSANE  PERSONS. 

See  Evidence,  H  510, 674;  Willa,  f|  S2,  54,  63, 

ice. 

INSOLVENCY. 

See  Bankruptcy;   Corporations,  f  545;  Libel 
and  Slander,  1  9;  Truats,  |  8^ 

INSPECTION. 

See  Siaei,  i  168)4. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  §§  1038.  1172,  1173 ; 

Trial,  $  251. 
To  servant,  see  Master  and  Servant,  |  152. 

INSURANCE. 

Sec  .\pppa1,  ^  10.ll;  Evidence^  U  263,  349; 

.Iudj;iuent,  S  VM. 
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m.  nrsuKAMCE  agemts  and 


(B)  AcenoT  for  AypUoMt  or  Inrar* 

S96  rN'.Y.ntyrt.)  A  hroker,  who  \^  omployod 
to  wtMire  insurance,  is  the  agent  of  the  insured, 
nnd  not  of  the  in^nrer.— Monin  Home  Ids. 
Co..  i;{9  N.  Y.  S.  674. 

§  102  (N.Y.CItyCt.)  After  delivery  of  a  pol- 
icy by  a  broker  to  innured,  his  authority  to 
deal  with  the  insnrnnce  oeaftes. — Morriss  v. 
Home  Ins.  Co..  i:v.)  S.  Y.  S.  (574. 

I  103  (N.Y.City(*t.)  Possession  of  a  policy  by 
an  insurance  broker  is  ttie  test  of  what  lie  nmy 
do  therewith,  sad  what  notices  will  be  held 
Undinjron  ininixcd.  if  sent  to  the  broker.— Mor- 
flM  ▼THoim  Ins.  Go..  1119  N.  Y.  S.  074. 

TBS  OOVTBAOT  IH  OEMBRAIi. 

(A)  Hatare,  Reqnlaltea,  and  Valltlltr. 

SI36  (N.Y.Sup.)  A  delivery  of  an  Insarance 
Icy  to  an  agent  for  the  Insaicd  and  his  de- 
livery to  the  insured  cnn«<titiite8  a  Rood  delivery 
by  the  insurer  with  an  intent  to  become  bound 
thereby.— Sin«er  v.  National  Fire  Ins.  Oo.  of 
ilartford,  Cunn.,  139  N.  Y.  S.  375. 

f  136  (N.T.CItyCt)  In  nn  actfon  on  a  policy 

returiif'd  by  the  broker  solifitinsr  it.  horause  of 
pl.iiniifT's  failure  to  i»ay  Ihe  iireniiuni,  i»laintiff 
III  Id  not  entitled  to  recover,  for  want  of  a  le;;nl 
delivery  of  sucb  policy. — Morriss  v.  Home  Ins. 
Go..  180  N.  Y.  8.  674. 

(B)  CToaatrwotloB  mmti  Oyorotloa. 

i  146  (N.Y.Sup.)  The  intention  of  the  parties 
to  an  insurance  contract,  even  though  extrane- 
ous evidence  is  permissible,  must  primarily  be 
sought  in  the  lust ruim-iit  itself.  ('zerwenV  v. 
National  Fir«  lus.  Co.  of  Hartford,  130  N.  Y. 
S.  345. 

1 146  (N.Y.Sup.)  A  policy  insaring  against 
loss  from  theft,  etc.,  is  to  be  liberally  construed 

in  favor  of  asstired. — Dii*«chenes  v.  National 
Surety  Co.  of  New  York.  130  N.  Y.  S.  881. 

§  164  (N.Y.Su|t. )  I'nder  a  fire  insurance  pol- 
icy on  goods  held  "in  trust,"  recovery  could  be 
had  for  the  lon.s  of  matches  stored  with  the  in- 
sured as  a  bailee  for  hire.— Czerweny  v.  Nation- 
al Fire  Ins.  Co.  of  Ilartfonl.  V.IU  N.  Y.  S. 

TZ.  PBEMIUMg,  DUEB.  AJfD  ASS£SS- 


1 182  (N.Y.Sup.)  Defendant  Is  not  liable  for 

premium  for  increasing  amount  of  a  policy,  in 
accordance  with  a  letter  sicned  "M.  J.,"  his 
name;  the  evidemi'  hi'ln^  tli.ir  that  was  also 
the  name  of  his  uin  l.-.  who  owiuhI  tlie  property, 
and  that  the  jettrr  was  written  by  defendant's 
bookk'-eper,  without  his  authority,  at  request  of 
tlie  un>  te.— Scbroeder  t.  Jarmalowsiqr,  139  N. 
Y.  S.  45. 


OF  LOSS  AND 
BII.ITY  OF  INSURER. 

(B)  Insnrance  of  Property-  and  Titles. 

1 505  (N.Y.Snp.)  A  condition  for  *  separation 
by  insured   after  a  fire  of  the  daniasid  ;:oods 
from  the  undamaged  is  given  a  liberal  conHlrue-  i 
tion  in  favor  «f  insured;  and  it  is  enough  that ' 


there  is  such  a  reparation  tiiat  insurer  cao 
tiinate  the  loss.— Greengrass  T.  North  fiUTCr  T 
Co.,  138  N.  X.  a  837. 

XTV.  NOTICE  AND  PBOOF  OF  Z^l 

1 559  (N.Y.Snpb)  An  unqualified  denial  of 
biiity  under  the  trust  clause  of  a  fire  insunnj 

polifv  waivetl  proof  of  ioss.^Czerweny  v.  Ns- 
lional  Tire  Ins.  Co.  of  Ilartford.  139  N.  Y.  a. 

i  559  (N.Y.Sup.)  An  insurer  who  repudiatn  t 
policy,  and  denies  liability,  because  there  w««  n 
]MiI;iy  in  f<«rce  at  the  time  of  the  ]•:-• 
(auiii)t  >hi>u  that  the  insured  has  lost  his  riz.u 
thereunder  by  failing  to  jjive  imme<liate  !)■  ■...> 
of  lofss.  as  required  by  t^e  policy. — Singer  t 
National  1  ire  Ins.  Co.  of  Hartford,  Conn.,  131 , 
N.  Y.  &  376.  ! 

XV.  ADJUSTMENT  OF  I.OSS. 

SS79  (N.Y.Sup.)  The  assignee  of  the  owo^ 
of  matches  covered  by  a  policy,  and  stored  witi 
insured  as  a  bailee  for  hire,  held  not  afT>-<  t«ii  i;. 
a  settlement  Iwtween  the  insured  and  the  in- 
surer with  Icnowledse  of  the  owner's  claim: 
there  being  no  estoppel  or  waiver. — Caerwes} 
V.  National  Fir«  Ins.  Co.  of  Hartford,  138  N. 
Y.  S.  345. 

XVT.  RIGHT  TO  PBOOEED8. 

5  590  fN.Y.Sup.)  In  dctermininjr  whether  an- 
nual insurance  premiums  on  the  husband's  lif' 
exceeds  $.500  within  Domestic  Relations 
S  5-.  so  as  to  subject  the  excess  to  the  claim* 
of  creditors,  assessments  paid  benefit  insoraat'^ 
societies  should  not  be  considered,  in  view  of 
Insuraaee  Law,  If  212.  238.~Dttiiiiiiifik  v. 
Stem.  138      Y.  S.  68. 

XVm.  ACTIONS  OH  POUCIES. 

S  624  (N.Y.Sup.)  The  owner  of  matches  burn- 
ed while  stored  with  insured  as  a  baile*'  f  r 
hire  held  the  proper  plaintiff  in  an  action  uno^r 
the  trust  clause  of  a  policy.— Caerweny  v.  Na- 
tional Fire  Ins.  Co.  of  Hartford.  138  N.  T.  S. 
345. 

1646  (N.Y.Sup.)  Fraud  by  insun^i  in  applv- 
iuR  for  a  life  i)olicy  is  not  i)resuiiied.  and  nia<t 
be  proveil. — Denaro  v.  Prudential  ins.  Co.  of 
America,  139  N.  Y.  S.  758. 

1648  (.N.Y.Sup.)  Evidence  of  correspondence 
between  third  parties  to  policy  sued  on  and  of 
a  void  policy  (in  nierch.niulisi>  taken  out  pur- 
suant thereto  held  incompetent  in  an  action  hy 
a.sKignee  of  owner  of  the  merchandise  destroyed, 
under  a  trust  clause  of  insurance  policy  ob- 
tained on  the  merrhandlse  by  a  bailee  of  same 
for  hire.— (Verweny  v.  National  Fiia  Ilia.  Co. 
of  Hartford,  130  N.  Y.  S.  345. 

§  665  (N.T.Sup.)  Insertion  of  trust  clansr 
h«ld  Strong  probative  evidence  that  insorvd  iH' 
tended  to  Insure  another's  merchandise  wlii^ 
was  stored  \\it!i  l  ira  as  bailee  for  hire. — t'z'r- 
ucnv  V.  National  I'lre  lus.  Co.  of  Uartford,  13it 
N.  Y.  S.  'M'k 

i  665  (N.Y.Sup.)  Under  a  policy  requiiing  ia* 
sured  to  produce  ''direct  and  affimatlTe  eri* 
dcnce"  that  the  loss  of  the  insured  articles  was 
due  to  burglary,  theft,  or  larceny,  a  recovery 
cannot  ba  bad  merely  by  proof  of  the  diaappes^ 
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nee  of  jewelry  from  a  place  in  insured's  room 

0  whifh  only  she  had  access— Duschenes  v^Na- 
ional  Siirftv  Co.  of  New  York,  139  N.  Y.  S. 
SI. 

§  668  (N.Y.Sup.)  Whether  insurer,  by  retain- 
iis.  winHrat  objecstion.  an  inventory  furnished 

fter  a  fire  and  neK«>tiating  for  settleinent,  did 
H.t  waive  more  fonnnl  proof  of  loas.  to  & 
i.in  for  tho  jury.— <;rrongra»      North  Siver 

rw.  Co.,  139  N.  Y.  S.  im. 

ffj-x.  MUTUilL  BENEFIT  XMSUBAMCE. 
(B)  The  ContrMt  Im  OeMonil. 

1 723  (N.Y'.CityCt)  In  an  action  on  a  mutual 
>i>nefit  certificate,  a  misstatement  of  insured's 
ii;<>  to  such  an  extent  that,  if  he  had  truthfully 

aatod  his  age,  he  would  not  have  been  insurnblf. 
'it  Id  a  (h  ft  use,  whetlii  r  con.sidored  a  warranty 
.r  morp  nusniinsi'iiMtion. — Waltz  v.  Work- 
men's Sick  and  Deatli  lienefit  Fund  of  the  Unit- 
ed States  of  America,  189  K.  Y.  S.  1016. 

§730  (X.Y.CityCt.)  Defendant,  sued  on  a  mu- 
tual btnt  lit  cortituiitf,  iiaviuR  i-lected  to  resciud 
because  of  an  alU'gt-d  niisrepre.sentatlon  as  to  in- 
KUred's  age.  held  bound  to  tend<.'r  a  return  of 
duee  and  assessments  paid  by  insured,  with 
in  to  rest— Waltz      Workmen's  Sick  and  Death 

1  U  uofit  Fund  of  the  United  States  of  America, 
rj»  N.  Y.  8.  1016. 

(K)  neneflclarlea  and  BenefltM. 

S777  (N.Y.Sap.)  Under  the  laws  of  a  frater- 
order,  where  a  member  desienates  his  "affi- 
aiK  od  wife"  as  a  bonoCu  iary,  and  at  the  time  he 
lias  a  lawfully  wcdd.d  wife,  the  latter  at  his 
death  is  entiiied  to  the  death  iM  iu-tit. — Mendel- 
son  T,  Gausman,  13U  X.  Y.  S. 

INTENT. 

See  Statutes,  SI  224.  226 ;  Wills,  %  439.  480. 

INTEREST. 

See  Usury;  Wills,  f  784;  Witnesses,  |  867. 

I.  BIOBTS  AND  LIABIIJTIBS  HI 

GENERAL. 

f  19  (N.Y.Sap.)  A  dsim  for  extra  work  being 
unliqtiidated  as  to  amoant.  interest  tliereon 
should  not  \ye  allowed.— Penlchel  v.  Ztcherman. 
13f>       Y.  S.  lis. 

§  19  (N.Y.Sup.)  In  an  action  on  an  unliqui- 
dated demand,  interest  was  properly  denied. — 
Tradesman's  Nat.  Bank  of  Consbohocken  t. 
Boldt.  130  N.  Y.  S.  631. 

n.  RATE. 

§37  (N.Y.Sup.)  A  Uuuf]  .s.'fiin'il  by  n  mort- 
gage providing  for  tin-  payinent  of  the  i)iinrii>al 
sum  in  five  years,  at  a  fixed  rate  of  interest,  and 
after  tliat  tune  interest  to  be  paid  semiannual- 
Iv  until  the  sum  shall  be  paid,  permits  the 
obli^rt'c  to  iiuTease  the  rate  of  interest  after  rh  - 
faiilt:  the  provision  fixing  the  rate  applying 
onlv  to  thj>  pavnieuts  before  maturity. — Savage 
V.  Beecher.  139  N.  Y.  S.  173. 

INTERLOCUTORY  JUDGMENT. 

Seo  ATippal.  S  78. 


INTERPLEADER. 

I.  BIOST  TO  nmSRFUADBR. 

i  II  (N.l'.Sup.)  A  complaint  by  a  warehouse- 
man, alleging  that  gomls  in  his  possession  are 
claimed  by  the  depositor  and  others,  and  pray- 
ing that  the  defendants  be  required  to  intcr- 

Elead,  states  a  cause,  of  action  under  General 
tusiness  Law,  §§  H».{  and  104.  authorizins  in- 
terpleader by  a  warehouseman  in  such  cases, 
and  excusing  his  failure  to  deliver  until  he  has 
had  time  to  ascertain  the  owner  or  to  sue  for 
that  purpose.— Manhattan  Storage  &  Warehouse 
Co^  V.  Benguiat  Art  Mosenm,  139  M.  Y.  S. 

INTERPRETATION. 

See  Common  Law:  Constitutional  Law.  ^  20; 
Contracts,  §  176;  iMurance,  M  lti4, 
606 ;  SUtntes.  H  181-231 ;  Wills,  If  436-608. 

INTERROGATORIES. 

See  Depositions;  Trial,  f  852. 

INTER  VIVOS. 

See  Gifts,      30,  41. 

INTESTACY. 

See  Di  sc.  lit  and  Distribution. 

INTOXICATING  LIQUORS. 

See  Chattel  Mortgages.  11.  230:  Constitu- 
tional Law,  fS  240,  27S:  Evidence.  §  303; 
Landlord  and  Tenant,  f  134;  Property;  Re- 

ph'vin,      4,  57. 

I.  POWER  TO  CONTROL  TRAFPIO. 

$6  (N.Y.Sup.)  The  state,  in  the  exercise  of 
its  police  powers,  may  absolutely  prohibit  the 
sale  of  intn.vionting  liquors  or  impose  any  lim- 
itation or  restriction  on  the  use  of  property  for 
that  purpose,  if  such  exercise  of  the  police  pow- 
er is  reasonable,  and  nfT  •  alike  all  persons 
of  the  same  class.— In  re  Nyce,  130  N.  X.  S. 
204. 

n.  CONSTITUTIONALITY  OF  AOTS 
AND  ORDINANCES. 

{23  (N.Y.Sup.)  Liquor  Tax  I^iw.  §  8,  snbd. 
9,  which  permits  a  tenant  to  abandon  the  right 
to  use  premises  for  liquor  purposea.  held  con- 
sUtutional.— In  le  Nyee.  139  N.  7.  &  204. 

ISSUES. 

See  Appeal,  §§  171.  179. 

JEOPARDY. 

See  Criminal  Law,  §  178. 

JOINDER. 

See  AcUon,  §§  47,  48;  Partie.s.     SO.  92. 

JOINT  ADVENTURES. 

§  I  fN.Y'.Sup.)  Fnder  a  contract  of  attorneys, 
one  of  whom  had  been  retained   to  prosecute 
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claims  on  a  contingent  fee.  to  prosecute  them 
toR^'ther,  the  one  retained  to  be  attorney  of  rec- 
ord, the  (»th«'r  to  act  as  counsel  whj-nfver  r<'- 
quireU,  they  to  each  pay  half  the  expensos,  and 
to  divide  the  profits  e<iually,  the  survivor,  in 
caM  of  one  during  before  the  end  of  the  litign- 
tion,  to  cariy  it  to  Its  condasloii  for  the  bene- 
fit of  both,  they  were  joint  VODturen.— HIU  V. 
Curtis,  IIH)  N.  Y.  S.  4'2s. 

JUDGES. 

See  Appeal,  ff  569.  570;  Court* ;  Depoaitions; 
Justlcea  of  the  Peace. 

JUDGMENT. 

See  Appeal;  Rankniptcy.  SS  lOfi,  433;  Con- 
tempt; Corporations.  S  .')22 ;  Criminal  Law,  § 
1023;  Divorce.  )i  ITil  :  Kxc<'ution:  Kx.<cii- 
tors  and  Adniinistralors,  $  ."00;  .Tustiics  of 
the  Peace:  MortKncos.  S  175:  Pleading'.  -JiS 
34ft,  346.  350:  Keferences,  I  UO;  Hepl«vin.  $ 
124;  Stipnlatlona;  Willa.  f |  344,  SM. 

IV.  BY  DEFAUI.T. 

(B)  OiienluK  or  Setting  Aalde  Defnalt. 

I  143  (N.Y.Sup.>  A  default  not  willfully  or  In- 
tentionally allowed,  but  attributable  to  the  inex- 
perience of  defendant's  attorney  will  be  opened 
on  iiu'tioii.  .siini'  it  i<  tli«'  iliit\  nf  tln'  rourfs  to 
protect  litigants  from  the  ueiiie<-t  of  their  at- 
torneys.-.Ki«aa  T.  Comet  Film  Co.,  189  N.  Y. 
S.  .'JCHl. 

i  161  (N.Y.Sup.)  Defendant's  motion  to  open 
a  default  should  have  been  jrrnnti'd.  where  his 
affidavits,  if  true,  showed  that  he  probably  had 
a  meritorious  defense.  tliouKh  his  proposed  an- 
awer  waa  improperly  verified.— Miller  v.  Pet- 
tera.  139  N.  T.  S.  316. 

S  163  (N.Y.Sup.t  Tliat  the  time  fixed  for  de- 
fendants to  tile  an  answer  after  the  overruling 
of  their  demurrer  was  not  8et  in  motion  by  i 
oerrice  of  notice  may  be  raised  upon  a  motion 
to  racate  a  judgment  entered  for  want  of  an  an- 
swer, predicated  ui>on  an  affidavit  showing  the 
facts.— Kramer  v.  ISarth,  i:il»  N.  Y.  S.  ;{41. 

VI.  ON  TRIAL  or  ISSUES. 
(A)  Rendition,  Form,  and  Ileuaialtea  In 

I  199  (N.Y.CityCt.)  Where  insurer,  clectinjr  to 
rescind  for  misrepresentations  as  to  n^'-.  faibnl  ; 
to  tender  rt  p;! \  iii'  iit  of  (bn's.  the  conrt,  hnvin? 
directed  verdict  for  insurer  subje<-t  to  opinion,  • 
niii-'ht,  under  Code  Civ.  Proc.  $  1185,  set  aside 
such  verdict  and  render  judgment  for  plaintiff. 
—Waltz  V.  Workmen'a  Sick  and  Death  Benefit 
Fund  of  the  United  Statea  of  America,  189  N. 
Y.  1010. 

(C)  Conformity  to  I'roceNM.  I'leii«1inKii« 
PrttofM,  nnd  Verdict  or  FIndlnKN. 

1250  (N.Y.Sup.)  Where  the  theory  of  the 
complaint  was  that  the  defendant's  ogreement 

was  for  the  purchase  of  stock,  and  not  to  sub- 
scribe to  capital  stock,  no  n-covery  ttiuld  b"  had 
on  the  theory  that  the  a>;re«>ment  cousti'  ii  d  a 
subscription  agreement.— Security  Title  &  Trust 
Go.  of  York,  Pa.,     Stewart,  139  N.  Y.  &  74. 


VZn.  AMENDBfCNT,  CORRECTIOV, 
AHD  REVIEW  IK  SAME  COURT. 

{326  (N.Y.Sup.)  The  Supreme  Coait  hm 
power  to  amend  its  judgment  nunc  pro  tnae. 
so  aa  to  have  the  caption  read  "Stipreme  Coon. 
County  of  Erie,"  instead  of  ••(  ouniy  Cotm. 
County  of  Erie."— Buffalo  Commercial  *  Bank  i. 
Mce,  189  N.  Y.  &  322. 

XXII.  MERGER  AND  BAR  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 

(B)  Cauiiea  of  Action  nnd  Oefenaea  Meni> 
ed.  Barred,  or  Conel«AMl* 

1586  CK.Y.Suu.)  Judgment  for  tenants  in  s::; 
action  for  rent  tor  specified  months  hrld  not  m 
judicata  against  a  landjonrs  ri-ht  to  rtH-ovc: 
lor  subsequent  months.— tieHon  v.  Blanck.  1^ 
N.  Y.  &  47. 

xnr.  OOVO&USIVENESS  or  jldjwu 

CATION- 

(A)  Jndsnients  Conciualve  la  General. 

i  654  (.N.Y.Sup.)  A  default  jndftment  agaiast 

defendant  is  not  conclusive  as  to  the  ie->< 
raised  by  a  counterclaim  which  was  dismisse<i.- 
Simou  V.  Bierbauer,  139  N.  Y.  8.  327. 

(H)  Persoaa  ConelndeA* 

§677  (N.Y.Sup.)  A  final  judgment  in  an  a^ 
tion  by  one  in  behalf  of  himself  and  all  otbfr* 
in  lik«-  siliiaiioti.  in  which  all  chiiniants  are  re- 
iiuired  to  prove  chiims,  is  binding  not  only  upioD 
those  who  so  apiiear,  but  upon  those  who  6<! 
not,  where  it  determines  that  no  others  thaa 
tho.^e  apiiearing  are  entitled  to  reoorer.— SantiOU 
V.  lUinoia  Surety  Co.,  139  N.  Y.  &  656. 

(C)   Mattern  Conclnded. 

8  743  (N.Y.Sup.)  In  an  ejectment  to  compel 
defendants  to  remove  water  pipea  in  the  street 
in  front  of  plaintiff 'a  pioper^,  a  deciaion  in  a 
l>rinr  action  by  the  defendanta  to  reatrain  him 

from  interfering  with  the  pipes  that  the  de- 
fcn(bints  had  a  revocable  license  estoiM  such 
defendants  to  claim  moie^Wifhdttfta  T.  Ooct' 

rell.  VA'J  N.  Y.  S.  564. 

XXII.  PLEADING  AND  EVEPEWCE  Of 
JVDOMBHT  AS  ESTOPPEL  OB 

DEFENSE. 

S  948  (N.Y.Sup.)  A  former  decree  bctve«i 
the  same  parties  involving  the  same  subject- 
matter  is  not  conclusive,  unless  jpleaded.--Ga- 
briel  v.  CJabriel,  139  N.  T.  8.  TTfC 

iS95l  (N.Y.Sup.)  In  an  action  on  a  chf>«  k.  the 
burden  is  on  defendant,  pleading  a  prior  juds- 
juent  in  bar,  to  show  that  such  judgment  wa< 
not  for  a  balance  of  aceonnt  reached  by  indod- 
int;  In  defendant*B  credits  tte  amooat  of  tte 
check.— T.embeck  &  Beta  Ea^le  Bnwinc  OOi  T. 
Crudo.  lay  N.  Y.  S.  927. 

i  952  (N.Y.Sup.)  The  findliige  of  fact  in  a  for- 
mer decree  between  the  aame  parties,  invotriaf 
the  aame  subject-matter,  thoo^h  not  pleaded, 
would  at  least  be  presumptive  evii'.  :ic-«^  on  tb? 
same  issue  bittween  the  same  parties. — (iabriei 
V.  Gabriel,  139  N.  Y.  S.  778. 

JUDICIAL  POWER. 

8m  Constitntlonal  Law,  |  7a 
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JURISDICTION. 

See  Appearance;  Contempt;  Corporations,  1 
608:  Courts:  Criminal  Law.  fi  87.  97;  Ex- 
t  «  utinn.  §  450;  (iunrdinn  nnci  Wnrfl,  5  8; 
Husband  and  Wif<'.  S  H(K);  Muiiicipnl  ('urpo- 
rations,  fi  01)7;  Plcadin):.  §  li.'d;  It. "divers; 
Reference;  Wills,  ||  24^  253,  t)95.  iiiib. 

JURY. 

See  Criminal  Law,  |  874;  'Electricity;  Tliftl, 

f§  131>-.J37. 

II.  RIGHT  TO  TRIAL  BY  JURY. 

$  13  (N.Y.Sup.)  No  risht  to  a  jury  trial  iip- 
<ni  a  <'oiiiitercIairn  for  munt-y  only  iiitc-rixisHd  in 
an  equity  action  exists  at  common  law. — Gers- 
Riami     Walpole,  139  N.  Y.  S.  1. . 

§  14  fX.Y.Snp.)  Wlirro  nn  iindortakins  lias 
\,t-en  Kivfn  to  disdiar;:*'  a  int''hani<"8  lii'ii,  and 
til*'  surftit's  arc  !na<lr  parties  dffi'ndant,  tli««  a<"- 
tion  to  foreclose  is  triahic  by  tlio  conrt  without 
a  jury;  the  prowfvlin^'  bf'inir  <'<mitable.— Oers- 
rnann  v.  Waliwl.-.  VAU  N.  Y.  S.  1. 

§  25  (N.Y.Siip.*  rnib-r  court  rub'  .'U.  the  priv- 
ilf'go  of  a  jury  trial  in  an  pquity  action  nn  a 
counterclaim  must  bo  ar>plii'd  for  within  10 
dajra  after  joinder  of  isKin^.  and  an  application 
made  moatha  after  the  joinder  of  issue  is  prop- 
erly deniedr- GenmanD  v.  Walpole,  189  N.  Y. 
8.  1. 

JUSTICES  OF  THE  PEACE. 

V.  REVIEW  OF  PROCEEDINGS. 

(A)  Appeal  and  Brrov. 

i  190  (N.Y.Sup.)  trader  Tode  Civ.  Prf>c.  1 
iiiHSS,  which  provides  that,  whcro  the  judgment 
i«  aRainst  the  weight  of  the  evidence  the  ap* 
pf  llatp  conrt  may  reverse  and  order  a  new  trial, 
the  Conntv  Court.  reversInK  a  judgment  of  a 
justice's  c.iurt  oil  the  ^-round  that  the  vt^rdict 
ua«!  nKaiii-^t  the  weiulil  of  tlie  evideuct',  .should 
<>rd«»r  a  new  trial  b<'fore  the  same  justice*— 
Brown  v.  SuUivan.  I'V.)  S.  Y.  S.  655. 

KEY. 

See  lAndloid  and  Tenant,  if  104,  231. 

KNOWLEDGE. 

See  Evidence,  i  474';  Master  and  Servant,  H 
217,  220;  Notice. 

LACHES. 

See  Injunction,  S  113. 

LANDLORD  AND  TENANT. 

See  Accord  and  Satisfaction:  Constitutional 
Law,  i  278;  Contnu  ts,  §  127;  Husband  and 
Wife,  i  14;  Intoxicating  Liquors,  S  2."t;  Judu- 
nient.  S  500:  Mines  and  Minerals,  ft  77: 
I'riii.  ii.al  aiKl  .\u'ent.  H  100.  KMJ.  120.  1.14: 
Taxation,  {i  T^^ :  Trial,  51  2r>l  ;  Waters  and 
Water  Courses.  5  154. 


U.  LEASES  AND  AGREEMENTS  IN 


(A)  Reqalaltea  and  Validity. 

122  (N.Y.Sup.)  Where  the  evidence  in  a 
landlord's  action  for  breach  of  an  oral  agree- 
ment to  lease  showed  a  binding  agreement  be- 
twei'n  the  parties  as  to  the  terms  of  a  lease, 
it  was  error  to  grant  a  non.suit,  though  defend- 
ant did  not  idgn  the  lease.— Uirsch  v.  Lichten- 
stein.  138  N.  Y.  8.  4. 

1 22  (N.Y.Sup.)  Where  the  parties  only  ajireed 
in  oral  discussion  on  the  term  of  the  lease  and 
the  rental,  without  di8cus.*iing  other  terms,  ex- 
cept that  it  should  be  reduced  to  writing  and 
other  conditions  added,  there  was  a  mere  agree- 
ment for  a  lease,  and  not  a  naroi  letting.^Ueib 
V.  Day.  130  N.  Y.  S.  931. 

$23  (X.Y.Sup.t  \    parol  lease   for  a  year 
arises  when  the  parties  agree  upon  all  the  terms, 
though  they  intend  thereafter  to  reduce  them  . 
to  writinc— Herb  v.  Day,  188  N.  Y.  S.  931. 

Where  the  tenant  knew  that  the  landlord  ex- 
pected a  written  lease  for  a  year  h<'fore  taking 
possession,  and  the  landlord  stated  the  terms 
ujion  \vhi<li  he  \\onld  biisr  when  the  printed 
lease  was  submitted,  to  which  terms  the  tenant 
did  not  object,  but  eontinaed  in  possession  for 
several  montba,  there  waa  a  valia  parol  leaae. 
—Id. 

§  30  (N.Y'.Sup.)  A  provision  in  n  lease  that  it 
shall  terminate  up'  n  ♦'»(>  days'  noti<  e  of  a  bona 
tide  sale  is  a  valid  limitation  of  the  term.— 
Bruder  t.  CrafU  &  D'Amora  Co.,  139  M.  Y.  S. 
307. 

(B)  Coaalmetlon  and  Operattos. 

§44  (N.Y'.Sun.)  Under  a  lease  which  provid- 
ed that  if  landlord  made  a  bona  fide  sale  of  the 
premises  dnringr  the  term,  be  might  cancel  the 

lense  upon  fW)  days'  written  notice  to  the  ten- 
ant, the  rixht  of  termination  on  sale  was  n*- 
served  only  to  the  original  lessor,  and  did  not 
nass  to  his  assignee  on  sale  of  the  'premises.— 
I  trader  T.  Crafts  ft  D'Amora  Co.,  ISO  Y.  S. 
307. 


III.  LANDLORD'S  TITLE  AND 

VERSION. 
<A)  Rlirlita  aad  Pawvva  af  Irfiadlovd. 

5  53  (N.Y.Sup.)  On  fac  ts  stated,  held  that  the 
K  ran  tee  of  the  lessor  of  farm  land  by  tenancy 
from  year  to  year  was  not  estopped  from  pro- 
ceeding to  remove  the  tenant.— In  re  Steele,  138 
X.  Y.  a  QjSO. 

nr.  TEBMS  FOR  TSARS. 

(O  BzteaaloiiN.  Rrn«>vvni>i.  mni  optima  to 

Fari'liaiic  or  Hvll. 

1 90  (N.Y.Sup.)  Where  a  tenant  from  year  to 

y«'ar  holds  over,  the  landlord  may  either  treat 
him  as  a  wronjrdoer.  and  eject  him  without 
notice,  or  may  waive  the  right  to  |>ossession,  and 
recover  the  rent  for  another  year  on  the  ground 
that  by  holding  over  be  ha»  become  a  tenant 
for  another  year.— In  re  Steele,  138  N.  Y.  8. 
550. 

S  90  (N.Y.Sup.)  The  leaving:  of  certain  mate- 
rial tui  hiisi  d  pr<  inises  by  the  lessee,  uu  vacat- 
ing at  the  end  of  the  term,  did  not  constitute  a 
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holdtnf  oT»r  boyond  the  term.— TmatMS  of 

Leaki'  ,)ik1  Walts  Orphan  IIouw?  in  City  of  New 
York  V.  Uoylo.  LM)  N.  Y.  S.  1(«>8. 

Where  a  lease  nuthorizod  a  renewal  fur  from 
three  to  nine  montbH  at  the  lessee's  election,  its 
holding  over  without  stating  the  period  would 
be  deemed  for  the  shortest  period  under  the 
prlvih'Re.— Id. 

Wlii-re  a  lease,  providinc  for  renewal,  declared 
that,  if  renewed  for  less  than  six  months,  the 
rent  should  be  paid  monthly,  instead  of  quarter- 
ly, the  lessee,  by  continuing  to  pay  quarterly, 
renewed  for  six  months,  and  by  holding  over 
extended  the  lease  for  another  nx  months.— Id. 

(D)  Termination. 

I  109  (N.Y.Sup.)  That  a  tenant  informed  the 
landlord's  agent  that  he  had  sickness,  and  was 
nnabie  to  pay  the  rent*  and  asked  to  he  releas- 
ed, and  moTM  from  the  premises,  did  not  con- 
Rtitnte  a  surrender  and  acceptance,  where  the 
agent  declined  to  release  him.— Ivy  Court  lieal* 
ty  Co.  v.  Knapp.  189  N.  X.  S.  918. 

V.  TENANCIES   FROM  YEAR  TO 
YEAB  AND  MONTH  TO 
MONTH. 

{(  116  (X.Y.Sup.)  .V  tenancy  from  year  to  year 
may  be  terminated  at  the  end  of  any  year  by 
either  tlie  landlord  or  the  tenant  without  pre- 
viotis  notice  of  intention  to  do  so.— In  re  Steele. 
130  N.  Y.  S.  550. 

VII.  PREMISES,  AND  ENJOYMENT 
AND  USB  THSHBOr. 


(B)  Poaseaston,  Enjoyment.  a»d  ITse. 

S  134  (X.Y.Sup.)  An  owner,  leasiofc  a  build- 
ing for  use  as  a  hotel  after  the  tenant  has  sur- 
rendered his  hotel  license  and  taken  out  a  li- 
cense to  run  a  saloon,  cannot  restrain  such  ten- 
ant from  abandoning;  the  saloon,  under  Liquor 
Tax  T.aw.  8  8.  suUd.  0,  as  added  by  Laws  li)10, 
0.  404,  as  HUiended  by  Laws  IJIll.  e.  21KS,  pro- 
viding that  there  shall  be  no  more  than  one 
saloon  for  each  750  persons,  but  that  a  saloon 
license  may  be  abandoned  and  the  business  mo%'- 
ed  to  another  place. — Young  v.  Rogers,  139  N. 
Y.  S.  rc,:i 

f  139  (N.Y.Sup.*  One  renting  farm  land  un- 
der an  oral  lease  at  a  yearly  rental,  without 
provision  as  to  how  long  he  should  have  the 
premises,  became  a  tenant  from  year  to  year, 

aii'l  li:ul  no  implied  right  to  reninve  rmjis  whieh 
matured  after  the  termination  of  his  tenancy. — 
In  re  Steele,  18»  N.  X.  S.  G60. 

(Q  taevmbranceii.  Taxea*  mad  Aaaeaa- 

menta. 

1 149  (N.T.Sup.)  The  contractual  relation  of 
landlord  and  tenant  imposes  no  obligation  ujion 
the  landlord  to  pay  water  rates,  which  are  not 
a  tax  upon  the  property.— Brandt  r.  Stadler, 

1:J9  N.  Y.  S.  SS4. 

<D)  Repiilra,  I^ksurance.  and  Improve- 
meats* 

§  152  (N.Y'.Sup.)  A  Inti(t!c>rd's  covenant  to  pay 
for  repairs  upon  teriaiiiation  nf  the  lease  on 
notice  of  sale  is  a  "covenant  rniuiini;  with  the 
land. "  uml  hinds  the  heirs  and  assigns  of  the 
iMirties.  Hnider  V.  Crafts  &  D'Amora  Co.,  130 
N.  Y.  S.  307. 


I  152  (N.Y.Rop.)  A  lease  of  the  ground  or 

first  floor  allowing  the  tenant  to  make  altm- 
tions  ou  the  "premises."  did  not  i»ermit  th»'  t**!- 
ant  to  l«A\er  the  floor  tlirt'o  fr.  t  at  tnu'  '^t'i 
for  the  purixise  of  making  a  moving  picture 
house  of  it;  the  basepient  being  rented  to  as* 
other  tenant— Cohen  t.  Simon  Stranss,  139 
N.  T.  S. 

§  157  (X.Y.Sup.)  A  stipulation  in  a  lease  ihjt 
the  les.see  .shall  erect  on  the  premises  a  f^an:- 
costinK  not  less  than  $1.(XI0  reiiviires  him  ■■' 
use  his  judgment,  and  unless  it  is  ><hown  th^r 
he  acted  in  bad  faith,  or  improvident ly,  or  with- 
out rea.sonable  skill,  the  money  expendf^l  Ij 
hiui  inu.st  be  accepted  bv  the  lessor. — Parrisb  t 
Fishel.  1.39  X.  Y.  .S.  lUlV.]. 

A  le8.sor,  in  a  lease  requiring  the  lessee  to 
erect  a  parage  on  the  premises  CoatioK  not  le« 
than  $1,000,^  who  accepted  the  garage  at  a  cos: 
of  $1,000  in  fulfillment  of  the  lease,  and  wb-^ 
with  knowledge  of  the  insufTiciency  of  the  build- 
ing.  deducted  a  specified  hiuu  per  month  frnm 
the  rent  on  account  of  the  i;arage  until  the 
whole  amount  was  so  accepted,  could  not 
cover  bacic  the  amount  so  allowed.— Id. 

(E)  Injuries  from  DaiiKeroaa  or  DefectlTc 
CoadltioB. 

I  164  (X.Y.Sup.)  A  landlord  was  not  nefli- 
gent  for  failure  to  nail  a  rug  to  the  Ihior  in 
till'  hall  of  :t  tenement  house  over  which  rug  th-- 
tenant's  child  fell. — Goldstein  Uershkowitx. 
130  N.  T.  8.  8. 

i  164  (X'.Y.Sup.)  A  tenant  cannot  recover  for 
injuries  caused  by  the  ceiling  falling,  thousa 
she  relied  on  the  promise  of  the  janitor  to  tak*r 
care  of  it,  having  noticed  that  it  was  cracked, 
where  there  is  no  oTidence  of  any  duty  by  tbf 
owner  other  than  a  contract  duty. — Weiss  t. 
Valenstein,  139  N.  Y.  S.  851. 

(F)  Eviction. 

S  172  ( .\'.Y.S\ip.)  Xightly  noi«««s  of  rats  in  tb" 
walls  and  ceiling  of  a  tenement,  coupled  with 
nn  oflfeusive  odor,  which  increased  until  the 
premises  became  untenantable,  amoiinted  to  a 

(•(msf met tve  eviction. -  Hnrnard  Realty  Go.  t. 
liouwit,  lay  N.  Y.  S.  1050. 

Vm.  RENT  AND  ADVAHOB8. 

(A)  Riarhta  and  Liabilities. 

S  194  (X.Y.Sup.)  The  delivery  and  acceptance 

of  the  keys  to  an  apartment,  though  evidence 
of  a  surr>  nder,  does  not  of  itself  constitute  t 
Rurrender.  n-lieving  from  liability  for  rent,  un- 
less delivered  to  one  authorized  to  accept  thaa 
and  under  circumstances  justifying  an  infer* 
ence  that  the  parties  Intenaed  to  terminate  ^ 
lease.-IIerb  v.  Day,  ino  X.  Y.  S.  931. 

§  200  (X.Y.Sup.)  Under  a  lease  rolioving  the 
lessees  from  liability  for  rent  while  the  prem- 
ises are  put  in  good  repair  after  a  tire,  tht^ 
were  not  liable  during  months  when  the  build- 
ing was  untenantable  because  of  the  absen. d 
a  stairway  required  by  law. — Gerson  v.  Hlanck. 
VV.)  X.  Y'.  S.  47. 

$211  (X.Y..Sup.)  r.Andlord3  held  not  suiity  of 
unreasonable  delay  in  maidns  necesaaxy  v^ain 
to  the  rented  prmiaw  to  ratore  it  to  tenaat* 
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ulilc  condition  after  a  firo  as  roquired  by  the 
k-a»e.--<jer8on  v.  Blatick,  I'li)  N.  V.  S.  47. 

A  lessee  held  not  entitled  to  complain  that, 
in  making  certain  repairs  on  rented  premises 
after  they  bad  been  damaged  by  fire,  doors  were 
h'<in(;  tn  oppu  oiitwardly  to  comply  witb  the 
I^abor  of  the  state. — Id. 

CB)  Aetlona. 

1  231  P?.T.8up.)  The  defense  of  surrender  of 
the  premiaea  and  their  acceptance  by  the  land- 
lord must  be  eetablisbed  by  tbe  tenant,  wben 

au«'d  for  rent.— H.  rb  v.  Day.  l.''.!)  N.  Y.  S.  !»:',!. 

Kviilence  in  a  iainllurd's  aetion  fur  iciit  fulil 
not  to  show  that  tin*  keys  to  an  apai  tim  nt  worv 
delivered  to  the  landlord's  agent  when  tbe  lea^e 
waa  claimed  to  be  terminated,  ao  aa  to  consti- 
tute surrender.— Id. 

UL  RE-ENTRY  AND  RECOVERY  OF 
POSSESSV>N  BY  LANDLORD. 

1 308  (N.Y.Sap.)  In  a  proceeding  for  the  re- 
moval of  a  tenant  from  year  to  ywr,  evidence 
hetd  insufficient  to  show  that  tbe  tenant  bad 

put  a  new  riHif  on  a  barn  iindor  n  verbal  airref- 
mciit  that  lit-  KhonUl  remain  as  tenant  until  the 
rental  reimbursed  liiin  for  th«'  amount  ao  ex- 
pended.—In  re  Steele.  l.'iO  N.  Y.  S.  550. 

LARCENY. 

See  Carriera,  S  413;  Constitutional  Law.  1309; 
Criminal  Law,  {  345;  Indictment  and  Infor- 
mation. H  174,  Itniv,:  Insuranr...  {ig  14«. 
tJC5;  IMeadini?.  $  52;  Keceivinj;  Stolen  Goods. 

LAW  OF  THE  CASE. 

See  Appeal,  IS  1099,  119.-,. 

LEASE. 

See  Landlord  and  Tenant. 

LEGACIES. 

See  Wills. 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  i  iHj. 

LETTERS. 

See  Evidence,  H  121,  27L 

LETTERS  ROGATORY. 

See  Depoeitiona. 

LEX  LOCL 

See  Uarrlase;  Powera,  |  86;  Willa,  i  490. 

LIBEL  AND  SLANDER. 

See  AcHon.  f  48;'  Criminal  Law,  ff  07.  178: 
Diaeovery. 

I.  WORDS   AND   ACTS  ACTIONABLE, 
AND  LIABILITY  THEREFOR. 

1 6  (N.Y.Sup.)  An  article  cbarginx  Cbarlea  F. 

Mnri'hy  and  Mayor  Gaynor  with  wrongfully  re- 
tiring; a  deputy  fire  chief  on  full  pay  under  a 


plan  to  have  him  appointed  state  fire  marshal, 
and  that  "the  first  step  was  the  preparation  of 
a  long  letter  to  the  mayor  by  .lames  Creelraan," 
the  plaiutifiF.  did  not  reflect  upon  plaintiff's  act 
or  motive  In  writing  the  letter,  and  waa  not 
libelous  as  to  hink—Creelmaa  v.  Star  Co.,  139 
N.  Y.  s.  m. 

5  7  (N.Y.Sup.)  A  false  charge  that  an  attor- 
ney had  admitted  advising  giving  a  witness  mon- 
ey to  jjet  her  out  of  the  way  was  libelous  per 
sc.— Bird  v.  Press  Pub.  Co..  VV.)  N.  V.  S.  8^. 

5  7  (N.Y.Sup. I  An  article  intimating  that 
plaiiitilT  liad  been  arrestrd  for  and  was  guilty  of 
l'rau<lulent  sales  of  corporate  stock,  held  libelous 
i)er  sc.— Smith  v.  New  Yorker  Staats  Zeltonf, 
N.  Y.  s.  :v2o. 

i  9  (N.Y.Sup.)  A  charge  that  a  tiraft  accepted 
by  a  merchant  hail  been  jirotested  for  nonpay- 
ment, standing  alone,  is  libelous  per  se.— Mal-> 
donado  &  Co.  v.  Yglesias,  139  N.  Y.  S.  102. 

Defendant's  notice  to  customers  that,  because 
plaintiff  bad  accepted  a  draft  which  was  after- 
wards protested  for  nonpaynn  nt,  it  would  not 
accept  drafts  against  plainlilT,  ex'ppt  for  col- 
lection, the  reason  assigned  being  in  fact  true, 
held  not  libelous  as  charging  that  plainti£[  waa 
insolvent  and  vnwortliy  of  credit.— Id. 

I  16  (N.Y'.Sup.)  Publication  of  a  stoiy  falsely 
purporting  to  be  by  i)lainti£F.  and  relating  in  the 
first  person  an  absurd  and  improbable  adven- 
ture, held  as  to  plaintiff,  a  member  of  geograph- 
ical societies  and  a  noted  newspaper  correspond- 
'  ent  and  traveler,  and  the  holder  of  political  and 
I  editorial  positions,  an  actionable  libel. — D'Alto- 
monte  V.  New  Yoric  Hetald  Co.,  138  N.  Y.  S. 

li(MJ. 

n.  PBIVILEOED  OOmnTKIOATIOllS, 
AND  MAUOB  THFRBTW* 

5  42  (N.Y.Sup.)  The  qtialified  privOege against 

libel  for  the  publication  by  a  newspaper  of  the 
reiiort  of  a  judicial.  legislative,  or  other  public 
and  otticial  proce»'<ling  created  by  Code  Civ. 
Proc.  1907.  15MIS,  hrld  only  to  apply  to  a 
fair  and  true  report  of  the  prncecdings.  and  not 
to  extend  to  matters  added  thereto.— iSmitb  v. 
New  Yorlier  Staats  Zeitnng,  189  N.  Y.  8.  826. 

1 49  (N.Y.Sup.)  An  article  publishtHi  in  de- 
fendant's newspaper  of  and  coocerniog  plain- 
tifl  held  not  privii<'L:<  <1.  Smith  v.  New  ZwlMr 
iSiaats  Zeitung,  m>  N.  Y.  S.  326. 

nr.  Aonomu 

(C)  Brldeno*. 

6  104  (N.Y.Sup.)  A  letter  to  a  publisher,  stat- 
ing that  a  publication  was  false,  and  containing 

many  self-serving  derlarations,  and  that  he  was 
going  to  sue.  was  not  a  request  for  a  retraction, 
and  its  admission  in  evidence  wa.s  reversible 
error.— Bird  v.  Press  I'ub.  Co.,  ISU  N.  Y.  S.  88. 

5  107  (N.Y.Sup.)  In  u  libel  action,  plaintiff 
may  testify  as  to  the  effect  of  a  publication 
upon  hiti  feelings.— Bird  v.  Press  Pub.  Co.,  13^ 
N.  Y.  S.  8& 

i  121  (N.Y.Sup.)  A  verdict  for  $3,000  was  not 
excessive,  where  plaintiff,  an  attorney,  was 
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falsely  charged  with  advUiDg  siving  a  witness 
money  to  leave  the  country.— Bird  v.  Press  Pub. 
Oq^,  189  N.  y.  8.  88. 


(A)  OfTcnaea* 

1 146  (N.Y.Stti>.)  The  publicaUon  of  a  libelous 
letter  addressed  to  one  In  Switzerland  was  com- 

?lete  when  dpiMisitcd  in  the  post  offitf  in  \p\v 
ork  City  with  postage  prepaid  for  its  transmis- 
KiuQ  to  Switzerwnd.— People  t.  Bililer,  139  X. 
X.  S.  819. 

LICENSES. 

See  Munii  ipal  Coriiorutions,  ■§  ISo. 
n.  Ur  &£SP£CT  OF  BEAT.  PROP- 


8  44  (N.Y.Snp.)  \Vh»'rp  plaintiff  said  that  ho 
had  no  olijt'ctions  to  drfcndants  pnttinji  pipes 
in  the  atr<'«'t  in  front  of  liis  pioi't-rJy,  pmvidod 
the  defendants  would  allow  him  to  put  in  hy- 
dnnts  for  $3  per  year,  it  was  no  nioi'<>  than  a 
revocable  licenae,  and  could  not  be  construed  to 
give  mn  eaaement— Wightman  t.  CottreU,  139  N. 
T.  S.  064. 

LIENS. 

See  Attorney  and  Client,  SI  182»  189;  Bank- 
ruptcy. SI  1J>6.  4.1.3;  Mechanics*  Liens;  Mort- 

unu't's.  §S!  l-'l'l^'I ;  IM.-ndin-.  8  2r),S  ;  lM.'.lu,>s; 
Subrogation;  Tavati-ui.  S  TU.S ;  Wills,  (j  741. 

LIFE  ESTATES. 

f25  (jN.Y.Cit7  Cl)  In  an  action  to  recover 
taxes  paid  by  plaintiflFs.  the  remaindermen  on 

pfinisi's  nociipji'd  liv  (lifiml  nit  and  len'sod  to  liira 
ity  the  lifo  ttnaiit.  it  is  no  di  fonsc  tliat  di'fonil- 
aiit,  p*'ndini:  appeal  from  a  judnment  in  his  fa- 
vor on  demurrer  to  the  complaint  to  recover 
the  taxes  paid.  tond<>n'd  the  rent,  and  it  was 
accepted  by  plaintiffs  without  j;irejudioe.—Hin- 
ton  T.  Bogart,  139  K.  T.  8.  1021. 

LIFE  INSURANCE. 

See  lusurance. 

LIMITATION  OF  ACTIONS. 

See  Death.  K  39;  Kxerution.  I  372;  Taxation, 
i  496;  Waters  and  Water  Oonrses,  f  154. 

I.  STATUTES  OF  LIMITATION. 

(A)  Hat«r«f  iralidity.  nnd  ConatrnatlOB  la 

Gencrnl. 

f  2  (N.Y.Sup.)  Tender  Code  Civ.  Proc.  55  390, 
401,  a  foreipn  corporation,  sued  by  a  nonrosi- 
dent  for  broker's  commissions,  may  plead  the 
limitations  of  its  domicile.— Smith  Western 
PftC  By.  Co.,  139  N.  Y.  S.  129. 

n.  COMPUTATION  OF  PERIOD  OP 
LIMITATION. 

(A)  Aeenial  oC  Rlarlit  of  Aettoa  or  De- 

(eniie. 

1 46  (N.Y..Snp.)  A  bond  broker's  cause  of  ac- 
tion for  cunmiissions  for  jirocurinK  purchasers 
for  first  mortgage  bonds  accrued  when  the  cor- 
potation  execated  Its  mortgage,  punuant  to  the 


acceptance  of  the  parchasera,  procured  by  the 
broker,  of  the  offer  to  sell.— Smith  r.  Weateta 

Pac.  Ry.  Co..  139  X.  Y.  S.  129. 

A  broker's  comtnissions  IxM  ome  duo  iip^^'Q 
acceptance  l)y  his  employers  of  purchasvr>  pro- 
duced by  him  ready,  willing,  and  able  to  per- 
form npon  the  preaeribed  terma.<-Id. 

§55  (N.Y.Sup.)  Where  an  elevated  r-Tilrf^ad 
vnis  cninplottMl  .Taniiary  15,  1*<.'><0,  thou^rh  n<  t 
openerl  to  tlie  jHihlir  until  .Mnnli  I.  1  >»SO.  ir 
was  in  operation  from  the  fniim-r  date.  t«o  that 
an  action  first  brought  by  tlu-  d.  fendant  or  hi* 
predecessors  on  February  28,  1900,  to  remtndn 
Its  operation  and  maintenance,  waa  barred  by 
the  statutory  |)t'riod  of  'JO  years.— Rothmflnn  r. 
Interborough  Rapid  Transit  Co.,  139  Y.  S- 
1041, 

(P)  Ignorance,  MiMtnko.  TruNt,  Fran4»  mmM' 
roncealmrnt  of  Caane  nf  .\ctioii. 

5  100  (N.Y.Sup.)  Where  a  |!rnndson  of  the 
grantor  learned  in  1S5)."{  of  defendants*  fraud  in 
procuring;  the  deed,  held  that,  under  Code  Cir. 
I'roc.  jj  382,  snbd.  5,  his  time  to  stie  for  can- 
cellation WHS.  despite  fsection  39<).  limited  to  ^> 
years  from  that  date,  altbough  he  was  then  only 
20  years  old.^abriel  Qabriel,  189  M.  T.  & 
778. 

XU.  ACKNO'WLEDGBIENT.  NEW 
PROMISE,  AND  PART 
PA-TMENT. 

S  155  (N.Y.Sup.)  I*avmento  of  prindpitl  or  lo- 
terest  upon  indebtedness  mast  have  been  made 

with  the  debtor's  knowledge  and  Rcquie<r^>nce, 
in  order  to  remove  the  bar  of  limitatiuos. — 
Union  Nat.  Rank  of  FraoklinTille  Dean,  138 
N.  Y.  S.  835. 

V.  FIiEADINO,  EVIDENCE,  TKIAX*, 
AND  REVIEW. 

1 195  (N.Y.Sup.)  An  action  for  death  of  one 
from  an  injury  that  he  received  more  than 
three  years  before  his  death  is  presnmptively 

bnrrod,  nnd  the  burden  is  on  his  reprp>onta- 
tive  to  show  that  he  rommenced  an  action  with- 
in the  three  y^iirs.  wliii  li  is  still  pending,  with 
the  result  of  keeping  alive  the  cause  of  action 
for  death. Casey  V.  Aobum  Tdepboos  Co., 
i:w)  N.  Y.  S.  r»79. 

8  195  (N.Y.Sup.)  Where  plaintiff  in  an  action 
for  good**  sold  nmde  a  i)rima  facie  showinR  of 
defendant's  absence  from  the  state  after  the 
sale  and  delivery,  the  burden  was  on  defend- 
ant to  show  bis  presence  in  the  state  after  tlie 
debt  accrued  for  8  sufficient  time  to  bar  the  ac- 
tion by  limitations.— Qoldbetg  V.  Lsckshin,  ISD 
N.  Y.  S.  943. 

8  196  (N.Y.Sup.)  Where  a  reply  to  the  de- 
fense of  limltationa  alleges  a  new  promise  in 
writing  by  defendant  within  six  years,  parol 

evidence  is  admissible  to  iden'tify  tht*  debt,  and 
h'tters  between  the  i)arties  are  adrais.-^ible  to  aid 
in  tlie  interpn  tation  of  the  writing  pb-aded  in 
the  reply.— Zinn  v.  Stamm,  139  N.  Y.  S.  992. 

H  199  (N.T.Snp.)  Where  the  oncontradicted 
i'\  irli  in  n  in  an  action  for  money  Innned  was 
thai  ihi'K'  was  no  other  trnnsartion  bctwfvn  the 
linrtifs,  and  tlic  n-t  i-jit  i.ui  in  evidenci-  of  a  let- 
ter of  plaintiff  to  defendant  was  limited  to 
identifying  tlie  debt,  wlilch  was  adoiowledgsi 
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1>y  <1.  fondant,  it  was  orror  to  flir.ct  a  verditt 
I'or  di^fondaat,  and  a  verdict  should  have  been 
-Uirecti'd  for  plaintiir.->'Zinii  t.  Stamm.  139  N. 
"X.  S.  1)92. 

LIMITED  PARTNERSHIP. 

•See  FMMiahlik.  U  881,  STtS. 

LIQUOR  SELLING. 

S€«  Intozicatluf  Uquon. 

US  PENDENS. 

See  Abfttement  and  BeviTal,  |  8. 

LOANS. 

See  GnarantTt  f  83:  Limitation  of  Actioni,  S 
190;  Uiaty. 

LOCATION. 

Hee  Railrofldo. 

LOCO  PARENTIS. 

See  Parent  and  Chiid. 

LUCID  INTERVALS. 

See  Wills*  H  62>65. 

MACHINERY. 

See  BCaater  and  Servant,  H  121,  125,  120. 

MAINTENANCE. 

See  Ohamperty  and  Bffalntenanee. 

MALICIOUS  PROSECUTION. 

See  App«al,  S  10)'>0-,   False  Imyrisooment 

MANDAMUS. 

See  Clerks  of  Courts. 

MANDATE. 

See  Appeal,  i  im 


See  Bailroads. 


MAPS. 
MARRIAGE. 


S<M>  Divon  pt  Domicile;  Evidence,  I  80;  Hus- 
band ami  Wife. 

§3  (N.Y.Sur.)  The  validity  of  a  mnrrlage  in 
New  Jersey  must  be  (b'lcrmined  by  tli<^  law  of 
that  state.— In  re  Kutter's  Estate,  I'AU  N.  Y. 
S.  60:i. 

§54  (N.Y.Sur.)  I'nder  Domestic  Kelations 
T^w.  I  C.  a  second  mnrriaRe  in  New  York  in 
ROrtd  faith  of  a  pt-rsou  whoso  spouso  has  been 
nbsent  for  five  siicrt-ssiv  »>  yt  ars  withoiit  b<'ins 
known  to  be  living  snhsists  until  (l«-:ith  or  an 
a<ijudi<  ation  avoiding  it,  and  cannot  be  ques- 
tioned oollateralljr*— In  re  Kutter*8  Estate,  130 
N.  Y.  S.  603. 

At  common  law,  the  remarriage  of  a  person 


bavins  a  huslijind  or  wife  actually  linnc  al- 
thougli  unheard  of  for  years  and  believed  to 
be  dead,  waa  void  from  the  beKinning.<--Id. 

MASTER  AND  SERVANT. 

Se<»  Appeal,  {  lOSW;  Constitutional  Law,  S§ 
■S!).  23S;  Corporations,  |S  153,  155;  Indem- 
nity ;  Infanta,  1 12;  Trial,  |  251;  Work  and 
Labor. 

I.  THE  RELATIOir. 
(B>  Matvtttvr  BcsvtetloB. 

§  10  (N'.Y  Srij).)  T'niVr  its  p  dic^  power,  tin* 
state  Juay  limit  tlic  hour.s  whii-h  wnni.ii  may 
work  in  i  i  i  tain  industries  and  Lai- .r  Law 
(Consol.  Law.s  I'JOi^,  c.  31|  §  77,  limiting  the 
hours  wotuen  may  worlc  in  factories  other  than 
canning  establishments  is  valid.— People  ez  raL 
Iloelderlln  v.  Kane,  139  N.  Y.  S.  350. 


(C)  Termlaatloa  and  Dlaeharce. 

8  39  (X.Y.Sup.)  Where,  in  an  action  by  an 
employ^  for  bis  wrongful  discbarge,  the  only 
issue  under  the  pleadings  was  whether  the  cm- 
pluyor  disc-hanrt-d  th>'  omplnyi''.  tin-  employer 
could  iu>t  prove  a  justiticati'm  of  tlie  disi-harge. 
— tJeiger  v.  Itapnport,  138  N.  Y.  S.  55. 

MO  (N.Y.Sup.)  Evidence  held  to  support  a 
finding  that  the  diacharge  of  an  employ^  was 
n«>t  justified.— tieiger  v.  Bapaport,  138  N.  Y. 
S.  .'55. 

An  employer,  who  pi.  ads  justification,  baa  the 
burden  of  establishing  the  defense. — Id. 
$48  (N.Y.Sup.)  The  proper  construction  of  a 

contratt  of  cmploympnt  hrld  to  dei)end  on  the 
st-nse  iu  wiiich  certain  words  were  usfd,  and 
till'  cfinstruction  Tnu-^i  he  su():iiitted  to  the  jury. 
^  I'.arthuldi  v.  Ilicks.)n,  N.  Y.  S.  8t7. 

II.  SERVICES   AND  COMPENSATIOM. 
(B)  \%'affeii  nnd  Other  Reinniierntion. 

5  70  (X.Y.Sup.)  A  'niitraot  by  a  l)u.\f^r  of  a 
bu'-iupss  to  employ  fhf  si  Her  at  a  sptM  d  sum 
per  week,  and  at  the  eud  of  each  six  mouths' 
continuous  employment  to  strike  a  balance  and 
pay  a  half  of  the  actual  cash  net  profita,  re- 
quires the  buyer  to  strike  a  balance  and  ascer- 
tain the  i)rofi(s  ovry  six  months,  and  pay  one- 
half  thertof,  at  tlicir  cash  value,  regardless  of 
the  form  in  which  thej  exiat— Friet  Parr, 
139  N.  Y.  S.  HL'O. 

m.  MASTER'S  LIABILITY  FOB  IN- 
JURIES TO  SERVANT. 

(A)  IVatare  aa<  Bzteat  la  Oeaeral. 

§  89  (N.Y.Sup.)  Where  a  foreman  of  a  com- 
pany manufacturing  interior  woodwork  ordered 
a  servant  to  help  a  former  employ^,  who  was 
going  away,  to  move  hia  furniture,  tlie  c<Mnpany 
was  not  liBDle  tor  injuries  to  audi  aervan^  re- 
ceived while  doins  so.— Crowley  V.  Murray  ft 
II ill  Co.,        N.  Y.  S.  188. 

Where  plaintiff  was  ordered  by  his  employer'-* 
foreman  to  assist  in  some  outside  work  with 
other  employte,  the  mere  fact  tliat  he  thought 
he  was  acting  as  bis  employer's  ser\'ant  is  not 
sufficient  to  fix  liability  on  the  employer  for  a 
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negliKt'rit  injury,  in  tln'  iil)soncp  of  farther  IWOOf  ' 

of  the  foreman's  autliurity.  — Id. 

CB)  Tools.  Maehlnery,  Appliances,  and 
PlaeM  tor  Work. 


15  101,  102  CN'.Y.Sup.)  A  Miast.T  is  bound  to 
furnish  his  sorvant  n  sale  plare  to  work  and 
reasonably  safe  tools  to  work  with.— Wistioetz 
(Joldraan.  I'M  N.  Y.  S.  402. 

§  103  (N.Y.Sup.)  Whore  an  employ^i  prejjares 
his  own  place  in  which  to  do  his  work,  the  em- 
ployer is  not  liable  for  injuries  resulting  froui 
the  dangerous  chara>  ti  r  uf  the  place.— Leddy 
V.  Cnrley,  lao  N.  Y.  S.  227. 

§  104  (N.Y.Sup.)  If  an  employer  provided 
chis<  l  bars  for  use  in  cuttiui;  rivets,  wliit  !i  were 
upon  the  premises  and  easily  aeccssible  at  the 
time  of  an  accident,  defendant  \v(juhl  not  lie 
liable  for  injuries  claimed  to  have  been  caused 
by  failnre  to  furnish  a  chisel  bar. — Muench  v. 
Terry  &  Tench  Cm  ,  K'.i*  X.  Y.  S. 

§  107  (N.Y.Sui».»  Where  an  employe  had  no 
right  to  assume  that  a  way  to  his  work  lay  in 
part  over  planks*  there  was  no  obligation  on  the 
emploj'er  to  make  the  planks  reasonably  secure 
;i  Wily  — Kennedy  V.  John  Ilobuis  Co., 
i;!<»  X.  V.  S. 

§  107  (X.Y.Sup.)  Under  Consol.  Laws,  c.  fil 

ftiW8  1U09,  c  3U)  U  200-204,  as  amended  by 
ws  1910,  c.  352,  relating  to  compensation  of 
an  employ^  for  injnriis  from  defeats  in  the 
ways,  works,  machinery,  or  plant,  "jilaut"  in- 
cludes anything  animate  nr  iiiaiiiniaic.  lixei] 
or  nio\able,  regularly  used  in  the  hu^ini  ss,  that 
is  neither  ways,  works,  nor  nia  hiiury,  and 
without  which  the  business  could  nut  be  car* 
ried  on  in  the  nsaal  manner.— Li  pstein  r.  Prov- 
ident  Loan  Society  of  New  York»  139  N.  T.  S. 
79f>. 

A  ladder  furnished  to  an  employe  to  enable 
hiiu  to  clean  electric  lijiht  globen  was  a  part  of 
the  employer's  "plant,"  within  Consol.  Laws,  c. 
31  (Laws  lUCe,  c  m  U  as  amended  by 

Laws  1910.  c.  352.— Id. 

That  a  laddrr  furnished  to  an  employe  had  no 
njeans  to  prevent  it  from  slipping  constituted  a 
"d«fect,"  within  Cousol.  I^siws.  c.  '.il  (Laws 
1U09.  c  36)  §i  200-204,  as  amended  by  Laws 
1910,  e  852.— Id. 

§  107  (X.Y.Siii'.i  Chain  tnnirs,  which  broke, 
causing  an  injury  to  a  servant,  are  a  part  of 
tiie  emi)lover's  plant.— .MrK.itn  v.  Proctor  & 
Gamble  Mfg.  Co.,  i:tO  >\Y.  S.  805. 

I  118  (N.Y.Sup.)  Where  an  employe  laying 
a  sewep  asked  the  einjiloyer  to  shnrf  uj)  the 
trench  which  he  had  (hii;.  but  the  ciiiiildyer  with 
knowb'du'e  of  the  conditions  refused  the  reijUest, 
and  dini  te<l  the  employe  to  lay  the  pijie.  the 
employer  was  under  the  duty  to  furnish  a  safe 
place  in  which  to  work.— Leddy  v.  Carley.  139 
N.  Y.  S.  227. 

f  121  (X.Y.Sup.)  Where  a  statutory  saw 
guard  was  removed  because  it  was  impractica- 
ble for  a  partieular  kind  of  work,  the  master 
was  under  an  absolute  duty  to  promptly  replace 
the  gunnl  on  the  finishing  of  the  work. — Pook- 
rass  V.  Kaplan.  IHO  X.  Y.  S.  'A[)H. 

I  125  (X.Y.Sup.)  In  an  action  for  injuries  to 
a  servant  l)y  reason  of  the  r^-moval  of  a  statu- 
tory stmrd  from  a  saw  a  half  hour  before  the 
injury,  defendant  held  entitled  to  an  instruc- 


tion that  such  lengtli  of  time  ua-i  not  neces- 
sarily suflicient  to  charge  defendant  with  no- 
ti<  ,  (if  the  removal  of  the  guaid.- Pockmss  T. 
Kaplan.  lliU  X.  Y.  S.  .'i'.ts. 

$  126  fX.Y.Su|).»  A  statutory  saw  guard  bat- 
ing l)een  reiiH'Vifl  t<'m|i'irarily  without  tbo  di- 
rection  or  knowledge  of  defendant's  sui»^rin- 
tendent  or  foreman,  defendant  was  entitled  to  a 
reasonable  time  in  wliich  to  discover  its  ab> 
senee.  and  have  it  veiilaocd.'-Po^nMs  t.  Kap* 
Ian,  139  N.  T.  &  m 


(C)  Methods  of  Work. ! 

8  141  (X.Y.Sup.)  Wliere  dei-edcnt's  yardinas> 
ter  tlirected  hini  to  get  certain  cars  fr<«ni  switch 
X»».  .'».  it  was  negligence  to  also  order  .iintth<-r 
engine  to  work  on  the  switch  from  the  »>ther 
end  without  [jromulgating  rules  to  govi  rn  such 
Joint  use  of  the  switch  by  different  train  crew&. 
— Jodd  ▼.  Lake  Shore  &  M.  S.  By.  Co.,  139 
N.  T.  8.  542. 


(D)  Wnrnlna  and  lUBtraetlav  S^rvaat. 

i  152  (N.Y.Sup.)  A  master  was  under  do  duty 
to  instmct  a  servant  as  to  the  proper  war  of 
putting  a  belt  OVer  a  pull^  where  the  servant 
had  v^crkt  d  around  machinery  for  seven  yenr-. 
and  in  di  f'  lidant's  shop  for  a  year  and  a  half, 
and  had  Ireuuently  put  belts  over  pulleys.— 
Mattos  T.  Felgenhaaer,  139  N.  T.  S.  879. 

(B)  F«llow  Servants. 

§163  (X.Y.Sup.)  I>ef.«ndaiits  were  not  liable 
for  failure  to  provirle  plaintifif  with  a  helper  to 
do  certain  work  as  promised  by  their  foreman, 
until  a  reasonable  time  had  elapsed  within 
which  the  foreman  could  give  the  necessary  di- 
rv>ction8.— Wiatinets  v.  Goldman,  189  X.  X.  & 
402. 

A  master  is  bound  f  >  fsirni-h  hi--  rvant  a 
sufficient  number  of  ethcient  fellow  senrants.— 
Id. 

5  190  (X.Y.Sup.)  Where  plaintiff  was  directed 
by  his  fiirenian  to  hold  a  >-i.aft  while  the  fore- 
man ne'_'ligeiiily  stru(  k  it  with  a  haniTuer.  i-au-- 
ing  itparks  to  lly  into  plaintiff's  eye.s,  from  which 
he  became  blind,  the  master  was  liable  undiY 
Labor  Law  S  200.  subd.  2,  as  amended  by  lAwt 
1910,  c.  352.— Cashmore  v.  Peerless  Motor  Oar 
Co.  of  Xew  York.  18J>  X.  Y.  S.  350. 

S  190  (N.Y.Sup.)  Failure  of  defendants'  fore- 
man to  designate  a  helper  from  among  defend* 
ants'  other  employes  to  assist  plaintiff  in  ac- 
cordance with  the  promise  of  the  foreman  keti 
negligence  of  a  fellow  servant,  for  which  d-"- 
fendants  were  n(»t  liable. — Wisitinetz  v.  Gold- 
man, i;.!)  X.  Y.  S.  402. 

i  190  (N.Y.Sup.)  A  railroad  company  would 
be  liable  for  the  negligence  of  its  freifrhthonse 
foreman  in  directing  freight  handlers  to  wi  rk 
upon  a  skid  known  to  bo  insecure,  though  it 
was  not  a  defect  in  the  ways,  etC^Nappa 
Erie  R.  Co.,  130  N.  Y.  S.  547. 

§  196  (N.Y.Sup.)  Where  a  place  in  which  sa 
emidoy<^  is  to  work  is  prepnre^l  by  a  fellow  em- 
ploye, and  the  |»rogres.s  of  the  work  creates  a 
danger,  and  the  i  jiiiiln\t''s  are  engaged  in  tlie 
prosecution  of  tlu-  same  enterprise,  the  employ- 
er is  not  liable  for  injuries  to  the  employ^  re- 
sulting from  the  dangerona  ci»racter<^  the 
place^Leddy  ?.  Oirley,  139  N.  Y.  8.  227. 
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I  199  (X.V.Sup.)  One   set  of  empUiy^s  pre- 
paring and  fiuiflbiDg  a  trench  for  the  laying  of 
■ewer  pipe  are  not  fellow  servants  of  employes 
sent  intf>  the  trench  to  lay  the  xitpe.— Leady  v. 
J  Carliy,  130  N.  Y.  S.  227. 

(F)  Rlaka  Aaanmed  by  Servant. 

1217  (N.T.Sup.)  An  employ^  who  continues 

his  Work  with  knowledge  of  a  danger  asBumea 
lUv  risk.-Lrddy  v.  Carley,  139  N.  Y.  S.  227. 

1 217  (N.Y.Sup.)  A  senrant  who  contimu  <i  to 
o|ierate  a  lumber  cutting  machine  without  pro- 
test or  objection  after  the  remoTal  of  a  stop- 
Itin^  devirc  n^isuraed  the  risk  of  injury  Ix'f^aiise 
*'{  the  absence  of  such  device. — Wistintlz  v. 
liehlnian,  l.'H)  N.  Y.  S.  402. 

i  220  (KY.Sup.)  Where  an  employ^  has  equal 
knowledge  of  a  danger  with  the  employer,  the 
latter  t*  assurance  of  safety  docs  not  rt'Ii<'v»'  the 
employ^  of  the  assumption  of  risk  ;  but,  wliero 
the  employer  has  .supt  t  inr  kno\vh'<l;;<'.  an  assur- 
ance of  safety  relieves  the  enu'loy^  from  the 
assumption  of  rislr,  unless  the  danger  is  so  im- 
minent as  to  prevent  a  reasonably  prudent  man 
from  risking  it.— Leddy  v.  Carley,  139  N.  Y.  S. 
227. 

An  eniploy<^  will  not  l>e  (l»-t  iinMl  to  have  waiv- 
•  •d  performance  by  the  etupluy<  r  of  a  common- 
law  duty  to  provide  a  i<afe  place  because  he 
has  some  Icnowledge  of  the  danger,  where  the 
«  tnployer  with  better  Imowledge  assures  him  it 
is  safe.— Id. 

(C«)  Contributory  NvaHarnce  of  Servant. 

I  238  (N.Y.Sup.)  An  experienced  laborer,  or- 
d.  n-d  to  go  to  tlif  hold  of  n  sliip  in  dry  dork  to 
tlean  the  tops  of  water  tanks,  htJd  not  t-ntifU-d 
to  recover  for  injuries  caused  by  tin-  lin  akiup:  of 
a  plank  used  by  him.  instead  of  grabirous  pro- 
Titled  for  his  use.— Kennedy  t.  John  N.  Robins 
Co^  138  N.  Y.  S.  745. 

(H)  Aottons.  « 

5  252  (X.Y.Sup.)  A  notice  of  injury  to  a 
frt-ighl  handlt  r.  whi<  h  stated  that  the  injuries 
wore  causeil  hv  the  falling  of  the  skid  on  whirh 
he  was  standing,  causing  him  to  fall  and  a 
barrel  of  sugar  to  fall  upon  him,  and  that  its 
fall  was  <:au8ed  by  the  unsafe  manner  in  which 
the  skid,  fDmished  by  defendant's  superintend- 
ent.  was  secured,  sufficiently  stated  the  cause 
of  the  injury,  as  required  by  Labor  Law.  |  201. 
^Nnppa  V.  Erie  R.  Co..  l.^ii  X.  Y.  S.  o41. 

I  252  (N.Y.Sup.)  A  servant's  notice  of  injury, 
alleging  that  the  cause  was  furnishing  defective 
tools  and  cutters,  and  in  not  furnishing  a  chisel 
bar,  etc..  and  which  failed  to  state  any  negli- 
gent act  l>y  a  superintendent,  or  any  defect  in 
the  ways,  works,  or  injK  liitu  ry.  w  ould  not  sup- 
port an  action  uikIit  tlif  Kmployt  i's  Liability 
Act  of  1902  (Laws  lim,  c.  tiOO).— Muencb  v. 
Terry  ft  Tench  Co..  139  N.  T.  8.  781. 

§  265  (N.Y.Sup.)  The  bntdt  ii  of  pro\  in-  that 
an  employ^  assiuned  a  risk  is  on  the  employer. 
—Leddy  v.  Carley,  139  N.  Y.  S.  227. 

§278  (N.Y.Sup.)  Evidence  in  a  servant's  ac- 
tion for  injuries  by  being  caught  by  a  belt  and 
revolving  shaft  while  trying  to  put  the  belt  on 
a  pulley  hi  1(1  not  to  show  nt'i;li::t'nre  as  to  the 


belt  and  it.s  fastening!.— Ifattos  Felgeohaiier, 

Ki9  N.  Y.  S.  379. 

§278  (X.Y.Sup.)  Evidence  held  to  support 
jury's  finding  that  at  the  tiint-  of  an  accident 


>rk  was  safe.— Leddjr     Carley,  139  N.  Y.  8. 


street  car  was  not  e<iuij»ped  with  reasouabh 
safe  wheels  or  trucks.— .Xloran  T.  New  York 
State  Hys.,  I'iO  N.  Y.  S.  731. 

§  278  (X.Y.Sup.)  In  an  action  for  injuries  to 
a  driver  of  a  truck,  resulting  from  the  breaking 
of  the  tongue,  evidence  held  inauthcient  to  show 
negligence  of  the  employer.— Limerick  Holds- 
worth,  139  X.  Y.  S.  737. 

1 278  (N.Y.Sup.)  Under  Labor  Law,  §  200,  as 
amended  by  Laws  1910,  c.  3.''»2,  making  an  em- 
ploy er  liable  for  injuries  from  ni-gligence  in 
not  discovering  or  remedying  a  dcfeit  in  the 
plant,  evidence  that  chain  tongs  were  somewhat 
worn,  but  tiiat  an  experienced  employe  believ- 
ed they  were  sufficient,  did  not  show  negligence 
of  the  employer. — McKeon  v.  Proctor  &  (Jamble 
Mfg.  Co.,  139  N.  Y.  S.  S<).-). 

§279  (N.Y.Sup.)  In  an  action  for  an  iron 
worker's  injuries  while  riding  a  beam  which 
was  being  hoisted  in  a  building  by  the  rope 
brealdag,  evidence  fteld  to  sustain  a  finding 
j  that  the  foreman's  acts  in  ordi-rini:  plaintiff  to 
ride  the  b«'am  were  acts  of  superintendence, 
so  as  to  make  the  employer  Uable.— HolfflStrom 
v.  Ward.  139  N.  Y.  S.  592. 

«280  (N.Y.Snpk)  In  an  action  for  the  death 
of  an  employ*',  evidence  held  to  justify  a  finding 

that  the  employer  assured  the  employ<^  that,  the 

y^.^  •  ^   .  - 

22* 

f  281  (N.Y.Sup.)  Where  a  servant  was  caught 

in  a  l»elt  revolving  over  a  pulley  and  drawn 
around  a  revolving  shaft,  evidence  held  to  es- 
tablish his  (oniributorv  neuliirenoe.— Blattos  V. 
Felgenhauer,  130  X.  Y.  S.  379. 

1285  (X.Y.Stip.)  In  motonnan's  action  for 
injuries,  fpu  stion  whether  car  would  have  made 
a  curve  notwithstanding  the  rate  of  speed  if 
there  had  been  no  defect  in  the  truck  held  to 
be  for  the  jury.— Moran  v.  New  York  State 
Rys.,  139  N.  Y.  S.  731. 

§286  (X.Y.Sup.)  In  an  action  for  a  yard 
brakemau's  death  by  being  crushed  between 
cars  as  a  result  of  two  engines  operating  on 
the  same  switch,  whether  it  was  negligent  to 
so  operate  the  train  without  special  roles  re- 
lating to  such  operation  hrjil  n  inrv  question.-— 
.Tudd  V.  Lake  Shore  &  M.  S.  Uy.  Co.,  13'J  X. 
Y.  S.  .■>12. 

1286  (N.Y.Sup.)  Evidence,  Id  an  action  for 
injuries  to  a  freight  handler  by  a  skid  slipping 

from  a  platform  and  permitting  him  to  fall. 
Iifid  to  make  it  a  jury  question  whether  the 
fort'Mian  was  negligent  in  directing  the  men  to 
work  upon  an  insecure  skid.— Nappa  v.  Erie  H. 
Co.,  1S»  N.  Y.  S.  647. 

S  287  (X.Y.Snit.)  Whore  neglect  of  a  fellow 
servant  working  with  plaintifT,  a  minor,  at  a 
machine,  was  the  cause  of  i)laintiff's  hand  being 
injured,  and  defendant  prior  to  the  a<  l  ificnC 
had  promised  to  discbarge  the  ineomp<  it  fel- 
low servant,  motions  to  dismiss  on  Um  evidence 
and.  after  verdict  for  plaintiff,  for  a  new  trial, 
u  ill  be  denied.- Ginsbnig     Wolf,  13d  N.  Y.  8. 

ICJO. 
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§288  (N.Y.Sup.)  Whrre  an  enii)I-iy^  layinjj 
sewer  pipe  was  assuri'd  by  his  eiiipluyer,  who 
was  prt'sful  ami  diroitod  the  work,  that  it  was 
unneces8ary  to  shore  up  the  trench  because  the 
work  of  laying  the  pipe  would  take  only  a  short 
time*  the  employ<^,  relying  on  the  assurance,  did 
not  assume  the  risk  as  a  matter  of  law  of  the 
tn  nch  caving  in.— Leddy  v.  Carley.  188  N.  Y. 

1 288  (N.Y.Sup.)  In  an  action  for  a  yard 
brakeman'a  death  by  being  crushed  between 
ears  while  two  engines  were  switching  on  tlie 
same  switch,  whether  deci'dcnt  assumod  tin- 
ri.sk  of  injury  fntm  two  enjiinrs  oi)orating  at 
liic  same  time  held  a  jury  quest  ion.— Judd  V. 
Lake  Shore  &  M.  S.  Ry.  Co.,  l.'«>  N.  Y.  S.  542. 

1288  (N.Y.Sup.)  Evidence  in  an  action  for 
an  iron  work>'r'.s  injiirifs  while  ridiii*^  n  Immiii 
uiiich  WHS  Ixinj,'  lioisted  by  the  ro])e  breaking 
and  permittiup  it  to  fail  hi'id  tu  make  it  a  jury 
question  whether  plaintiff  assumed  the  risk.— 
Ilohnstrom  v.  Ward,  189  N.  Y.  8.  582. 

5  289  fX.Y.Siip.)  An  employ^  digging  a  sewer 
treucli  and  liiyinj;  pipe  hfld  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law  in  rely- 
ing on  the  employer's  assurance  that  the  work 
of  laying  the  pipe  could  be  done  .safely  without 
^orine  the  trench.— Leddy  v.  Carley,  138  N. 
X.  S.  22T. 

§289  (N.Y.Sup.)  In  an  a<'ti"ii  for  a  yard 
brakeman's  death  by  being  caught  between  cars 
while  his  own  and  another  engine  were  both 
switching  on  the  aame  switch,  whether  decedent 
was  guilty  of  contribntory  negligence  held  for 
the  jury. -.Ttidfl  v.  Lake  Shore  *  M.  8.  Ry.  Co., 
189  N.  Y.  S.  r.  IL'. 

§289  (N.Y.Sup.)  In  an  a.  tion  for  injuries 
to  an  iron  worker  while  riding  a  beam  which 
was  being  hoisted  by  the  rope  breaking,  evi- 
dence' held  to  make  it  a  jury  (iiiestiuu  whether 
plaintiflF  was  guilty  of  contribntorv  nej.'iigouce. 
—  Ilolmsfrom  v.  Ward,        N.  Y.  S.  rm. 

j  289  (N.Y.Hup.)  In  motorman's  action  for  in- 
iuries  from  derailment  of  car,  question  whether 
he  w;Ba  negligent  in  running  the  mr  a  round  a 
carve  at  an  excessive  rate  of  speed  htld  to  be 
?Q«  v*"  ^-  State  Hyfc, 

loii  !\.  Y.  S.  tSl. 

§  293  (N.Y.Sup.)  In  an  action  for  injnriee 
from  the  breaking  of  chain  tongs,  the  modifica- 
tion of  defendant's  ro<iuested  clmrRe  that  no 
neirlitience  may  be  based  ou  tlie  worn  condition 
of  the  tongs,  if  they  were  reasonablv  safe  for 
use  l)y  hand,  if  that  is  the  manner  in  which 
they  were  to  be  used  properly>  by  adding,  "pro* 
Tided  it  was  improper  or  unnsual  to  use  them 
as  plaintifl  did,"  is  error.— McKeon  v.  Proctor 
ft  Gamble  Mfg.  Co.,  130  N.  Y.  S.  805.  ""^""^ 

MEASURE  OF  DAMAGES. 

8ee  Damages,  §  124. 

MECHANICS'  LIENS. 

See  Appeal,  «  1177:  Jury;  Work  and  Labor, 
f 

II.  RIGHT  TO  LIEN. 

(B)    Snhront  rnctorN*       and  Cuntractora' 
AVorkmen  and  Materialmen. 

1 115  (N.Y.Sup.)  Person  making  contract  for 
construction  of  building  held  not  liable  to  a 


subcontractor  who.so  lien  was  ineffective  be- 
cause filed  too  late,  although  upon  payment  to 
the  principal  contractor  he  had  taken  a  bond 
of  indemmty  against  the  subcontractor's  claim. 
-Tradesman's  Nat.  Hank  of  Conshohockeu  t. 
Boldt,  138  N.  Y.  8.  681. 

m.  PROCEEDINGS  TO  PEBFEOT. 

f  146  (N.Y.Sup.)  Where  the  notice  of  lien  did 
not  comply  with  Lien  Law.  §  9.  subd.  f,.  r*. 
quiring  it  to  state  wlien  the  finst  and  bust  items 
of  work  were  performed,  the  lien  was  invalid.— 
Fenichel     Zkherman,  138  N.  Y.  &  11& 


§  254  (N.Y.Sni).)  Owner  held  precluded  fmm 
chiiming  liquidated  damages  from  contractor* 
delay  by  his  agreement  with  the  subcontractor 
as  against  such  8ut>contractor'8  claim  lor  ma- 
tertals  furnished  both  before  and  afttr  the 
agreement.— Schlosa  Troman,  138  N.  Y.  & 
oi6. 

Owner's  iifrrermrnt  with  subcontractor  not 
to  reduce  amount  ihio  principal  contractor  bj 
claiming  liquidated  damages  for  delay  in  per- 
formance held  to  inure  to  the  benefit  of  person 
furnishing  materials  to  subcontractor.— Id. 

Promise  hj  owner  not  to  claim  liqnidaieJ 
dnmnges  held  on  the  theory  of  estoppel  to  en- 
title .subcontractor,  who  delayed  fding  its  lien 
and  lost  its  priority',  to  such  benefits  as  wouM 
have  followed  the  filing,  but  on  the  theorv  <>f 
an  agreement  to  the  amount  of  its  claim  with- 
out deduction  of  liquidated  damages,  regardless 
of  prejn<Ii<-e  from  the  flelay.— Id. 

S27I  (N.Y.Sup.)  A  subcontractor  stiing  to 
forec  lf.se  a  mechanic's  lien  should,  if  he  wishes 
to  hold  the  owner  oersonally  UaUe,  allege  the 
facts  showing  such  liability,  and  demand  a  per- 
sonal judgment— Tradesman's  Nat.  Bank  of 
Conshohocken  v.  Boldt.  139  N.  Y.  S.  53L 

§281  (N.Y.Sup.)  Evidence  held  to  show  an 
agreement  by  owner  with  subcontractor  not  to 
enforce  provision  for  liquidated  damages,  and 
a  reliance  thereon  by  the  subcr.ntracior  to  ir* 

SrejudSce.— Schloss  v.  Tromau,  139  N.  Y.  S. 
18. 

MEMORANDA. 

See  Frauds,  Statute  of,  i  118. 

MERCANTILE  AGENCIES. 

8ca  Attorn^  and  Client,  |  130. 

MESSAGES. 

See  Tel^grapha  and  Telephonea 

MINES  AND  MINERALS. 

See  Champerty  and  Maintenance. 

(A)  niKTlitR  and  Remedlea  of  Ownma. 

§49  (N.Y.Sup.)  Wkene  there  has  been  a  spv- 
erance  between  the  surface  of  the  soil  nnd  th^ 
minerals  tinderneath,  the  owner  of  the  snrfa<^. 
by  carrying  on  mining  operations,  has  no  ad 
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▼erse  posspsHinn  of  thf>  minornlR  rt'mniniiiK  in 
the  land.>-Whito  v.  MilU  r.  lan  N.  Y.  S.  000. 

Where  the  title  tx>  the  surface  of  lands  is 
severed  from  that  to  the  mines  and  minerals 
ondertylnff  the  aarface.  th«  owner  of  the  sur- 
face n' quires  no  rislits  !>y  prosrrintinn,  as  dis- 
tinguiHlu'tl  from  adverse  i)o»>.sesiiiuu,  to  the  luin- 
erais  which  have  not  boon  removedt  1^  carrying 
on  mining  operations.— Id. 

fSI  (N.T.Sap.)  \Vhere  plalntUP  became  the 
owner  of  mines  jui'l  minerals,  he  was  entitled 
to  (laumpcs  frmn  tin*  owm-r  of  the  surface  for 
the  reniuvnl  of  n.vpsuni  during  the  six  years 
next  precetling  the  commencemeut  of  the  ac> 
tion.»White     MiUer,  139  K.  T.  S.  660l 

§52  (N.Y.Snp.)  No  |>eriod  of  inaction  will 
bar  the  ripht  to  iDjiinction  ajiainst  the  removal 
of  minrrals  from  land  Ixloncine  to  plaintilT, 
unless  « ontinued  for  such  time  ati  will  author- 
ize tiie  presumption  of  a  grant.— White  v.  Mil- 
ler. 138  N.  Y.  S.  660. 

Where  plaintiff  became  the  owner  of  mines, 
he  was  entitled  to  an  injunetion  ajiainHt  the 
owner  of  the  surfaee  who  had  quarried  min- 
erals* durinfT  the  six  years  next  preceding  the 
commencement  of  the  action.— Id. 

(11)  ronveyancea  In  Uenernl. 

8  55  (N.V.Sup.)  Wliero  a  conveyance  of  lan<l 
e\i  ejiis  ninl  rcst  rvcs  to  the  grantor  all  mines 
and  minerals,  it  works  a  severance  between  the 
ownership  of  the  surface,  includinfc  the  lime- 
stone thereon,  and  the  minerals,  including  the 
gypsum,  beneath.~White      Bfliler,  130  N.  Y. 

(C)  ItenH^B.  I.lronH*'M.  nnd  Contract*. 

i  77  (N.T.Sup.)  Reservation  in  n  release  of 
an  oil  and  gas  lease  ooverins  property  platted 
for  a  city  addition  hrld  not  to  renew  cnniplain- 
nnt's  rights  in  the  tract,  on  a  grant  by  the  vil- 
lage to  another  company  of  the  right  to  lay  gas 
mains  in  the  streets  to  supply  consumers  from 
an  outride  aource.— Carroll  v.  Silver  Crec^  Gas 
A  Improvement  Co.,  139  N.  Y.  S.  16L 

m.  OPERATION  OF  MINES,  OVAR- 

RIE8.  AND  WELLS. 

<B)  Mlntna  Partnerahlpa  and  C'ompante*. 

S  99  (N.Y.Sup.).  Tlie  act  of  a  ni.  ml.er  of  a 
mining  iiartnership  in  refusing  to  consent  to  an 
advantageous  sale  held  no  defense  to  an  action 
ti^  a  trnstee  for  his  benefit  to  foreclose  a  pledge 
of  the  interests  of  a  copartner,  irresperrive  of 
the  motive  of  such  refusal.— Mycra  v.  islein,  lliU 
N.  Y.  S.  702.  ' 

MINORS. 

See  Infanta. 

MISREPRESENTATION. 

See  Insurance,  Sit  T-">.  T-fO. 

MISTAKE. 

See  Municipal  (  orporatioi>s.  {  354;  WiUs,  H 

2ir».  'jin.  'jL'o.  ;m  I.  440.  «;!»s. 


MODIFICATION. 

See  Vendor  and  Pniehaaer,  i  SSL 


MONEY  LENT. 

a  of  Actions,  §  I'.tO 

MONEY  RECEIVED. 

i  Purchaser,  {  3^ 

MORTGAGES. 


See  Limitation  of  Actions,  §  I'.tO ;  Pleading,  f 
280. 


See  Vendor  and  Purchaser,  i  SiH ;  Witnesses,  { 


See  Boundaries.  !i  20:  Chattel  Mortg.T-'<  s:  Fix- 
tures;  \  tMidor  ami  Purchaser,       1!>7,  L':'.0. 

I.  REQUISITES  AND  VALIDITY. 

(A)  Hatare  aad  IBsaentlala  of  Conveyaucea 

MM  *<«•«•  tirlty. 

1 25  (X.Y.Suu.)  A  debtor's  mortgage  on  real- 
ty,  reciting'  a  bond  of  the  same  date,  and  also 
a  consideration,  and  covenanting  to  pay  the 
debt,  although  no  bond  was  ever  executed,  even 
if  given  to  secure  an  antcce<lent  d<»ht.  was  valid 
as  between  the  parties  and  ai;ains;  all  then  hav- 
ing no  e<iuitable  interests  or  noi  acquiring  rights 
as  .«<uh8CMiuent  purchaaers  for  value.— Sullivan 
V.  4  orn  Ezeh.  Bank.  130  N.  Y.  a  97. 

Where  a  mortgage  recited  a  debt  secured  by 
bond  and  a  consideration  of  $1.  the  fact  that 
no  bond  was  a<  tnally  js'ivcn  did  nut  im;niir  tlic 
mortgage,  since  there  was  other  sulhcient  con- 
sideration therefor. — Id. 

The  validity  of  a  mortgage  does  not  depend 
upon  the  form  of  the  debt,  whether  by  note, 
lx»nd.  or  oth«>rt\ise,  but  upon  the  existence  of 
the  debt  which  it  is  given  lo  secure. — Id. 

§28  (X.Y.Sup.)  An  equitable  mortgage  may 
be  constituted  by  any  writing  from  which  the 
intention  may  he  gathered,  and  an  attempt  to 
make  a  leual  mortgage,  which  fails  for  want  of 
some  .«olen»nitv,  is  valid  in  equity.— Sullivan  v. 
Corn  Ex.  h.  P.ank.  I.'IO  X.  Y.  S.  97. 

It  is  not  necessary  to  bring  an  action  lo  re- 
form an  equitable  mortgage,  so  as  (o  make  it  a 
b'Kal  obligation,  in  order  to  enforce  it. — Id. 

(B)  Form    and    ContentM    nf  InHtrtimenta. 

§51  (X.Y'.Sup.)  A  ninrtiiage  which  contains 
an  cxpti'ss  <ovenant  to  pay  the  debt  is  not  un- 
enforceable because  no  date  for  payment  i*  spec- 
ified ;  since  in  such  case  the  right  to  enforce  It 
accrues  immediately  or  in  n  reasonable  time 
after  demand.— Sullivan  v.  Com  Exch.  Bank, 
138  N.  Y.  8.  97. 

m.  OOHSTBUOnON  AHD  OPBRA. 

noir. 

(D)  U'ea  andl  Prforitr* 

§  151  (X.Y.Sup.)  An  cquitaldo  mortgage  takes 
precedence  over  a  lien,  whether  general  or  spe- 
cial, which  only  attadwB,  as  does  a  judgment,  to 
such  riylit,  title,  or  interest  as  the  debtor  has 
in  such  ri'al  property. — Sullivan  v.  Corn  Exch. 
Bank.  13J)  X.  Y.  S.  97. 

1173  (N.Y.Sup.)  Within  Roal  Property  Law, 
f  291,  providing  for  the  record  of  conveyances, 

n  mortsrage  is  a  "convevance." — Sullivan  V.  Com 
Kxch.  Bank,  l.'JO  X.  Y.  S.  07. 
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i  175  (N.y.Sup.)  Under  Heal  Property  Law, 
i  291,  prorldinfT  for  tbe  reoordlnr  of  mortga- 
ges, hihl,  that  a  jiulpment  imlitor  wns  not  a 
**sul)stM|U('Ut  pimliastT,"  and  tluit  nn  uiircfonl- 
mI  mortjinKC  had  proftTi'iict'  ovit  his  judyincnt, 
iu  tho  ab8«nce  of  some  superior  equity. — Sul- 
livan V.  Com  Exch.  Bank,  139  X.  Y.  8.  07. 

A  judgment  creditor  held  to  have  no  ioch  sa* 
p«rior  (Hiuity  as  to  entitle  tint  to  a  preference 
over  the  hnUlor  of  a  inortRago  previously  ♦•xe- 

iifod  l>y  the  judgment  debtor,  but  not  recorded. 

i  186  (N.Y.Sup.)  When  ft  norfsage  apeeifies 
no  date  for  paymont.  and  hence  it  enforceable 

in  a  r«'nsonabli»  tinif.  a  defendant  in  fore<  losnre 
proceedinRS.  ass«Ttini;  a  claim  us  a  judiriueut 
creditor,  iins  th«'  burden  of  sliowinsj  tliat  a 
lapse  of  nearly  two  years  without  paynieul  of 
either  interest  or  taxes  is  not  su(*h  reasonable 
time.-SulUvan  v.  Com  Ezch.  Bank,  138  M.  Y. 
8.  U7. 

MOTIONS. 

See  .\batenient  and  Revival,  §  7J>;   Appeal.  US 
854,  875:  Appearance:  Criminnl  Law.  | 
Divorce,  f  107;    Judgment,  H  14».  lUl: 
Fb  ading,  H  340-3tt7;  Stipulationa ;  Truata, 

I  1»JS. 

jl  19  (N.Y.Sup.)  Neither  Code  Civ.  Proe.  { 
7^*>.  rehitiiig  to  nulircs,  nor  ;,'i'iiiTal  rule  of 
practieo  37,  providing  for  notice  of  argument 
and  motions,  defines  the  cases  in  which  notice 
of  aMtion  ia  required.— Uoldreyer  t.  Foley,  139 
N.  ¥.  8.  100. 

§59  (N.Y.Sup.)  When-  a  motion  is  made  ex 
parte,  and  the  adverse  party  should  have  re<'eiv- 
ed  notice,  the  order  granting  the  motion  in 
merely  irregular,  and  may  be  vacated.— Uoldrey- 
er  TTFoley,  139  N.  T.  8.  190. 

MOTOR  VEHICLES. 

See  Highways,  {  186. 

MUNICIPAL  CORPORATIONS. 

8ce  Counties;  Covenants;  Dedication;  Immi- 
nent Domain,  5  15.b;  Kvidence.  g  441  :  (iaa; 
Uniband  and  wife.  $  14:  Ind  etunity  :  Licens- 
es; Mines  and  Minerals,  $  77;  Negligence: 
Street  Railroads;  Subrogation;  Waters  and 
Water  Courses,  |  mL 

OrriCEJU,  AGENTS.  AMD  EH- 

lIvMlelpal  Departasauto  mmA  oaiaan 

Thereof. 

$  185  (N.Y.Sup.)  Evidence  on  proceedinus  for 
removal  of  a  member  of  the  police  force  held 
sufficient  to  sustain  a  finding  that  he,  as  exam- 
ining officer,  by  prearrangement,  aslced  ques- 
tions of  a  candidate  for  an  engineer's  license, 
so  enabling  him  to  pass.— People  es  lel.  Lynch 
V.  Waldo,  i:{l>  X.  Y.  S.  Km. 

$213  (N.Y.Mun.Ct.)  Under  New  York  City 
Charter,  g  1543,  providing  that  heads  of  de- 
partments may  deduct  from  the  salaries  of 
aulmrdinatcs  for  absence  from  duty  witlioiit 
leave,  the  commissioner  of  bridges  bad  auitior- 
ity  to  deduct  from  auditor's  Mlary  for  time 


absent  without  leave  or  notice,  though  his 
abaence  was  caused  by  sickness.— Reuly 
City  of  New  Tork.  139  N.  T.  &  7ia 

IX.  PUBLIC  IMPROVEMENTS. 

(A)  Power    to    MaIco    lasproremeBto  or 

GrMt  Aid  Tkerofov^ 

$  277  (N.Y.Suj).)  t'nder  Creater  New  Tortt 
Charter,  §  383  (Hi,  relating  to  sewers,  the  gov- 
erning power  with  reference  to  the  constnictioa 
of  a  tiewer  syKiem  and  the  maintenance  of  sew- 
ers is  in  tbe  borough  president,  who  may  pro- 
vide for  outlets  beyond  the  corporate  limits  of 
his  borough.— Kelly  v.  Miller.  139  N.  Y.  S-  99L 

(C)  Contracts. 

1354  (N.T.Sup.)  Where  plaintiff,  in  bidding 
for  a  curbing  contract,  by  mistalce  transposed 
the  figures  per  lineal  foot  for  stone  and  concrete 

curbing,  and  tin-  city,  witli.nit  fraud  or  inn'oil 
mistake,  accepted  its  bid  for  stone  curbing, 
plaintiff  thereafter  was  iu>t  entitled  to  a  de<  r.'C 
IN  rmittinc  it  to  rescind  and  recover  its  deposit. 

Aimer  .M.  Harper  T.  City  of  Kewbnrsb,  130 
N.  Y.  S.  1057. 

X.  POUCB  POWER  AND  REOUI.A- 

TION8. 

(B)  Vlotattoaa  mmd  KnforeeaBea«  off  Rosw 

Intiona. 

§  630  (N.Y.Gen.Sess.)  T'nder  Greater  New 
York  Ciiarti'r.  a  violation  of  an  ordinance  of 
the  city  is  not  a  misdemeanor,  unless  expressly 
so  declared.— People  t.  Lookstein.  180  N.  T.  8. 

A  violation  of  New  York  City  Ordinances, 

i  40.S.  prohibiting  the  <li^triliution  of  advertis- 
ing tuHtter  in  the  streets  or  public  places,  not 
being  a  misdemeanor,  one  ranuot  be  li-gally 
convicted  of  aiding  and  abetting  a  violation 
thereof. — ^Id. 

§63!  fN.Y.G.-ii.Se^s.)  New  York  City  Ordi- 
nances. §  4(iS,  proliibitiug  the  distriljutiou  of 
advertising  matter  on  the  streets,  ur  public 
places,  does  not  impose  a  penalty  on  one  who 
furnishes  another  circulars  for  distribution  on 
the  streets.— People  v.  Lookstein,  130  N.  T.  & 

XL  USE  AND  REGULATION  OF  PUB- 
UO  PLACES.  PROPEBST, 
AND  WORKS. 
(A)  fltreete  m«  Other  PvMlo  W«r«. 

1658  (N.Y.Sup.)  The  only  interest  of  a  mu- 
nicipal corporation  in  its  streets  is  that  of  the 
public  in  tbe  hfirhwaya,  and  it  baa  no  interMt  in 

protecting  the  rights  of  abuttinc  owners  of  the 
fee  against  interference  with  the  iiiuhway  by 
third  persons  witiiout  consent  nf  siu  h  owners. 
— Northern  Westchester  Lighting  Llo.  v.  Village 
of  Ossining.  139  N.  Y.  S.  373. 

1 671  (N.Y.Sup.)  New  York  City  Charter 
(T>aw8  IIMH,  c.  4m)  B  5,  407.  did  not  affet  t  the 
leuality  (if  provisions  of  the  Muilding  Code 
l>rior  to  January  1,  HKKi.  and  did  not  prevent 
the  city  from  removing  encroachments  on  the 
streets  prior  to  the  time  the  act  went  into  ef- 
fect, if  it  had  such  power,  on  account  of  the 
Building  Code  being  contrary  to  state  laws.— 
Acme  Realty  Co.  v.  Scbiuasi,  lUU  N.  Y.  S. 
060. 
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11680,  681  (N.Y.SuD.)  No  local  authority 
wnataoever  can  authorise  any  private  individual 
to  ciK-rnacli  on  a  piiblir  street. —Acme  Realty 
Co.  V.  Schinnsi,  l.'il)  N.  Y.  S.  2m. 

I  689  (N.Y.Sup.)  A  complaint  to  annul  a  per- 
mit by  the  board  of  estimate  to  railroad  com- 

?anie«  for  temporary  operation  over  Manhattan 
trifK'o.  wlnrb  fails  to  all»'t:o  corruption,  bad 
laitli.  or  rolluBiuii  of  tlie  city  otticiaU,  will  l>e 
dismissed  on  motion.— Groas  r.  Qaynor,  130  N. 
Y.  8.  177. 

fi  691  (N.Y.Snp.)  The  nnauthorlaed  operation 

of  a  surf;i(  p  railroad  on  n  public  liicliway  is  a 

Eublic  nuisance.— Mauhattan  Hridge  Three-Cent 
ine  V.  TUzd  Atuiim  By.  Co.,  139  N.  X,  S. 
434. 

I  697  (N.Y.Sup.)  A  conrt  of  equity  had  juriH- 
diction  of  a  cause  of  action  by  a  municipality 
to  restrain  tbo  olistniction  of  streets.  Blthoiish 
the  stntiitc  i)ro\  ii!.><i  tliat  lii-rliwny  <  niiiiiiis-i'iti- 
crs  could  maintain  such  action.— Village  of 
Wellsvllle     Hallock,  189  N.  Y.  S.  061. 

?5  706  (N.Y.Sup.)  Evidence  in  an  action  for 
iiijuiifs  to  idaintiff's  team  by  collision  with  de- 
fendant's runaway  team  held  nn*  to  sustain  a 
venlici  for  i>laintiil  on  the  ground  of  neizliKcnce 
in  tying  the  strap  to  the  outaidc  horse,  so  that 
tlie  inside  horae  came  in  contact  with  it  and 
broke  it— Mnmm     Dance,  130  N.  T.  H.  300. 

§706  (N.Y.Sup.)  In  an  action  for  daim^nc  to 
plaintifTs  automobile  by  collision  with  (l<'f<>nd- 
ant"s  horse,  which  was  running  away  because 
of  a  prior  collision  with  another  automobile,  evi- 
dence hetd  not  to  sustain  a  finding  of  negli- 
gence by  defendant,  on  the  ground  that  his 
horse  was  not  attended  when  it  started  to  run 
away. — James  v.  Morten.  I'.iU  N.  Y.  S.  941. 

f  706  (N.Y.Sup.)^  IMaintiff  could  nut  recover 
for  the  death  of  liis  intestate,  who  waa  run  over 
by  defendant's  truck  while  crossing  a  street, 
however  negligent  defendant's  servants  were, 
in  the  absence  of  evidence  that  defeased  was 
not  L'uiity  of  contributory  negligence. — Neumann 
V.  Hudson  County  Oonsumeia*  Brewing  Co., 

i3i»  N.  Y.  s.  icea 

An  instruction  on  contributory  negligi'nce  aft» 
er  fright  held  erroneous,  in  that  it  did  not  re- 
quire a  finding  that  the  fright  was  not  due  to 
the  contributory  negligence  of  deoeaaed.— Id. 

(O)  Defectii  or  ObiitrnrtlonM  in  StrMtfl 
•nd  Other  Publle  Waya. 

fi  763  CN.lT.Sup.)  If  an  abutting  owner  was 

permitted  to  keep  nn  opening  in  the  sidewalk, 
the  city  was  bound  to  see  thnt  it  was  jtroperly 
uscii  and  sufficiently  yii::r(l.  i!,  and  if  the  city 
knew,  or  siiould  have  known,  thnt  it  was  not  .*iO 
used  or  pnile<  tcd.  it  would  be  liable  to  one  in- 
jured by  falling  into  it.— Myers  v.  City  of  New 
York,  13ft  N.  Y.  S.  432. 

1796  (N.Y.Sup.)  Where  the  condition  of  a 
part  of  a  Btre«>t  next  a  railroad  track  from 
wliich  tlia  asphalt  waa  removed  for  repaving. 
waa  obvious,  the  ci^  waa  not  reasonably  bound 
to  erect  a  barrier  alonf  the  side  of  the  track 
to  prevent  driving  on  that  parr  of  ilic  str<'<'t. — 
Malonev  v.  City  of  New  York.  N.  Y.  S. 

794. 


i  806  (N.Y.Sup.)  The  driver  of  a  fire  engine 
assumed  the  rlw  of  being  jolted  off  of  his  seat 

by  drivlne  over  a  part  of  a  street  from  which 
the  asphalt  had  Deen  removed  for  repaving, 
thouKh  such  part  was  not  barricaded.— Malon^ 
V.  City  of  New  York,  139  N.  Y.  S.  794. 

§818  (N.Y.Sup.)  In  an  action  for  personal  in- 
juries by  falling  into  an  opening  in  the  side- 
walk, it  was  error  not  to  permit  a  polico  officer, 
whose  duty  it  was  to  observe  the  comliiiori  uf 
the  plact«  anu  its  negligent  use.  to  test  if  v  as  to 
the  custom  of  leaving  the  place  open  when  not 
in  use.— Myers  v.  City  of  New  York,  130  N.  Y. 
S.  432. 

8  821  (N.Y.Sup.)  Wluthor  one  was  nesliijent 
in  walking  along  the  sidewalk  with  his  eyes 
raised  to  the  bulletin  boanl  of  a  newspaiier  of- 
tiee.  causing  iiim  to  fall  into  an  opening  in  the 
walk,  was  a  question  for  the  jury.— Myers  ▼. 
City  of  New  York.  l.".n  N.  Y.  S.  4:'.-2. 

W'lu'tlK'r  an  o|)ening  in  a  sidewalk  was  sulfi- 
ciently  protected  by  the  doi>rs.  and  whether  it 
was  left  open  unnecessarily,  and.  if  so.  negli- 
gently, were  questions  of  fact  for  the  jury.— Id. 

If  the  facts  sliould  show  that  a  lift  in  a  side- 
walk was  a  nuisance,  the  questiou  of  the  uegli- 
gen<  o  of  the  city  in  allovdng  it  to  «d8t  ia  a 
qu<  >ti(,n  fcr  the  jury.— Id. 


XIII.  FISCAI.  MANAGEMENT.  PUB* 
UO  DEBT,  SECURITIES,  Am 
TAXATION. 

(E)  Hlxhta  nnd  Remedies  of  Taxiiayer*. 

« 993  (N.Y.Sup.)  Taxpayer  of  city  of  New 
York  hvid  not  entitled  to  maintain  a  suit  to 
restrain  connection  between  s'^wer  in  tin'  lU'onx 
and  sewer  belonging  to  t!ic  rity  nf  Vnnkers  a,t 
the  sole  expense  of  the  petitiom  rs.  on  <'undition 
that  it  be  di>' ■  iiiinued  at  the  election  of  the 
city  of  New  York;  it  being  of  benefit  to  the  lat- 
ter city.— Kelly     MillerTlSO  N.  Y.  S.  flOl. 

MUTUAL  BENEFIT  INSURANCE 

See  Insurance,  7ii.'5-777. 

NAMES. 

iiee  Inauranee,  f  182;  TorU;  Trade-Marka  and 
Trade-Mamea. 

NAVIGABLE  WATERS. 

See  Canals;  Waters  and  Water  Courses. 

NEGLIGENCE 

See  Appeal,  if  lOOTl.  lOtW:  Carriers,  i|  280- 
.'{20.  417:  Death.  $  .11);  Electricity:  Evidence, 
S  122;  Infants.  S  7'J:  LmimIIoi.!  and  Tenant,  f 
1»>4  ;  Master  and  Ser\;in!,  S!»-2!>.'?;  Mu- 
ni(  ipal  ( 'ori>«>rations.  §ji  7<n;.  T<>."{  S21  ;  Street 
iiaiiroada,  i  113;  Telegraphs  and  Telepbonea; 
Trial*  H  S87,  862. 

m.  COXTSIBIITOBT  XEOLiaSKOE. 

<B)  ChtlAvm  mmA  4MkMPa  VnMmr  DlMribllltT. 

§85  (N.Y.Sup.)  A  child  oxercisinjr  due  care  in 
crossini:  a  stn^el,  who  finuid  Iwr^elf  in  a  posi- 
tion of  d;ini.i'r  <aused  h\-  tin'  n''::liueni'e  of  d.- 
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fendant's  Bervants,  was  not  i  liarjieaMe  with  the 
exercise  of  what,  in  a  iiKjui.iit  of  caliunesa, 
would  bo  oidiiiary  cjii>^'.— Neumann  v.  Hudson 
Couiity  Consuuierg"  Brewing  Co^  la©  X^.  S. 
1028. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIOENCL 

6ee  New  Trial.  S  106. 

NEWSPAPERS. 

8ee  Libel  and  tilandor;  Torti. 

NEW  TRIAL 

Soe  Ajipenl,  f,^  lico,  UTo.  11T7;  CoBts,  If  227, 
Justices  of  the  Peace. 

n.  GROUNDS. 
(C)  Rnlinir"  and  InatrnctionH  at  Trial. 

§35  (N.V.Sup.i  Tlu'  exclusion  (if  tcstiniuiiy  of 
a  cuiiii.c).  ut  witness  i!ucs  not  rc<]nire  tlie  "set- 
tin;:  i\>uU-  >{  tbti  Verdict,  where  his  tc'StimoDjr 
would  iiii\e  been  purely  cumulative. — Www  v. 
Liuslej',  139  N.  Y.  S.  5^10. 

I  35  (N.Y.Sup.)  In  an  action  for  injuries  from 
a  collision  witli  defendant's  a\itorii<il»ile,  where 
defendant  was  asked  a  question  rclatiug  to  in- 
suiaiK.,  a  verdict  for  plaintiff  must  be  set 
aside,  though  the  answer  wa.s  strickca  out,  and 
th«'  objection  to  the  question  sustained.— >1niiek- 
nell  V.  Ketchnian,  130  N.  Y.  8.  020. 

CP)  Verdtot  or  Fladlajr*  Coatnwy  to  IMW 
or  BTldcoee. 

§  74  (N.Y..Suii.)  In  an  action  for  assault, 
willfully  provoked  by  plaintiff,  where  the  costs 
are  sulistautial,  a  verdict  for  defeudaut  will 
be  set  aside  and  a  new  trial  granted,  though 
plaintiff  could  recover  only  nomliial  aamafjes. 
unless  defendant  enters  into  a  Sttpolation  waiv- 
ing costs  and  disbursements.— Blan  v.  Linsley, 
IS^  N.  Y.  S.  540. 

(II)  XeTTljr   Diaeovered  BTideaee. 

f  106  (N.Y.Sup.)  Defendant  should  be  pranted 
a  new  trial,  plaintiff's  only  witness,  beside  liim- 
self.  having  after  the  trial  made  aflida\it  that 
he  did  not  sec  the  accident  as  he  testihed,  though 
be  utt<  rwards  made  one  tliat  he  did.~SliaDabaD 
V.  FeiUnan,  13U  N.  Y.  S.  4U9. 

NEXT  OF  KIN. 

8ee  Descent  and  Distribution;  Bxecutota  and 

Administrators,  §  507. 

NOISE. 

8ee  Landlord  and  Tenant.  |  172. 

NONSUIT. 

SSee  Dismissal  and  Nonsuit 

NOTES. 

See  BUU  and  Note*. 


NOTICE. 

See  Attorney  and  Client,  f  180:  Banks  and 
i tanking.  |  IIU;  Brokers,  i  24;  Constitu- 
tional I-aw.  f9  240,  305,  30i»:  Dlrorre.  | 
151;  Electricity;  Execution.  S  4."0:  Fixture*: 
Insurance,  j^f  UKi,  rt'^U,  (m:  l.andlonl  and 
Tenant,  U  30,  44.  llf, ;  Master  and  Servant. 
H  125.  2o2;  MecbanicH*  Liens,  |  14U;  Mo- 
tions: Partnership.  ^  L'90-202,  290;  Vendor 
and  I'lircbaser,  S  230. 

16  (N.Y.Sup.)  Wliere  one  is  nut  on  inquiry, 
lie  is  chari^eahle  with  the  knowledfe  which  be 
reasonably  would  have  .htained  on  iuiiuirv.— 
Tuscarura  Club  of  .Miili  nxk  v.  Brown,  13y  N. 
Y.  &  76a 

NOVATION. 

I  7  (N.Y.Sup.)  That  a  creditor  knows  a  cor- 
poration lias  assunusd  the  debts  of  its  or}rani2»  r 
which  were  connected  with  the  business  incor- 
ix»rated  does  not  substitute  tlie  torpuiatiun  us 
d«'btor.  tiiere  being  no  consent  shown  on  the 
imrt  of  the  creditor.— (iibbs  v.  Warring,  130  N. 
\.  S.  081. 

i  12  (N.Y.S'u]).')  Novation  is  not  to  In?  pn- 
sumed.  but  nmst  be  cMaldished  by  clear  proof 
that  the  old  olili-afiou  was  extinguislu^l,  and 
the  new  party  assumed  the  obligation  of  the  for- 
met  contract— Ulbbs  v.  Waring,  138  K.  X.  S. 

NUISANCE. 

See  Municipal  Corporatiuns,  §  691. 

II.  PUBLIC  NUISANCES. 
IB)  KlurlitN  and  Remedies  of  PrlTOto  Po»> 


S72  (N.l.Sup.)  A  private  party  can  sue  to 
abatp  a  public  nuisance  only  bv  alle^lne  and 
proving  greater  injury  than  the"  injurv  to  tbe 
public  generally.— Manhattan  Bridge  Thiee^ent 
Line  V,  Third  Avenue  Rjr.  Co.,  139  N.  T.  8. 
•1.'.4. 

The  competition  resultinif  from  the  unlawful 
operation  of  a  street  railroad  is  not  mi-  h  sik- 
cial  injury  as  will  authorise  another  railroad 
company  to  maintain  a  suit  to  abate  it  as  a 

nuisance.--Id. 

iU)  Criminal  Proiiecatlonit. 

f9l  (N.Y.Co.Ct.)  An  indictment  for  main- 
taining a  public  nuisance,  containing  no  allega* 
tion  tiiat  tbe  acts  described  annoy,  injure,  or 
endant;er  any  considerable  number  of  people  is 
demurrable,  as  not  substantially  conforming  to 
the  requirements  of  Code  Cr.  Proc.  1  275.- 
People  V.  Kings  County  Iron  Foundqr,  138  JL 
X.  b.  44 1. 

NUNC  PRO  TUNC. 

See  Judgment,  f  326. 

OATH. 

See  Criminal  Law,  1 217. 

OBJECTIONS. 

See  Appeal,  $  i;u4;  Trial,  |  70. 
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OBSTRUCTIONS. 

2See  Municipal  Corpora  t  ions,  §  t>U7. 

ODORS. 

9ee  Landlord  and  Tenant,  |  172. 

OFFER. 

^  Vendor  and  PaidiaBer,  |  16b 

OFFICERS. 

Se«  Clerks  of  Conrts:  Costs,  S  240;  Jtistices 
of  tli*^  IVnTf;  Miinuipal  Corporation?.  5  '2^.>; 
Quo  Warranto ;  Keceivers ;  Street  Railrouds, 
I  26;  Witncflaea,  i  277. 

C  AFPOniTMENT.  QUAX.IFIOATIOW* 

AND  TENURE. 

lA)  Ofllcea.  and  Poiver  to  Appoint  to  «nd 
RemoT-e  from  Ofllee. 

I  2  (X.Y.Sup.)  The  Lenslatura  has  power  to 
r»rovi(le  for  a  fixed  or  indeterminate  term  of 

'  tJ.r.-  as  to  ofllcfrs  wliovf  ti-mis  are  not  fixod 

K the  Constitution— I'eunle  ex  rel.  Wogan  v. 
afferty,  139  N.  Y.  a  672. 

CF>  Tcm  mt  OIBce.  Vacanelea*  mmM.  BoM- 
Ins  Over. 

i  49  (N.Y.Sup.)  The  Leglalatnre  has  power  to 

providf  for  a  fixod  or  indotfrminate  term  of 
oiru  o  as  to  (>ni(*Ts  whose  terms  are  not  fixed 
hv  tlie  rnn-iitntion.  and  even  the  pnwer  of  re- 
moval of  mihordinates  by  constitutional  otficers 
raav  be  rpf'tricte<l.— Poonle  ez  reL  Wogan  v. 
Raiferty,  139  N.  Y.  S.  572. 

m.  BIOKT8.  POWERS.  DUTIES,  AKU 
LIABILITIES. 

illO  (N.y.Sup.)  The  I^etrislature  has  power 
to  reifulate  the  dutica  of  locally  elected  officers.— 
People  ex  reL  Wogan  r.  Rafferty,  189  N.  z.  8. 
572. 

OPENING. 

See  Judgment,  if  14;^,  161. 

OPINION  EVIDENCE. 

See  Biridence.  H  474-674. 

ORDERS. 

See  AvvetiL 

ORDINANCES. 

See  Municipal  Corporations,  fH  630,  631* 

PALACE  CARS. 

See  Carriera,  i|  413,  417. 

PARENT  AND  CHILD. 

See  Adoption:   D  Is.  58  70.  10^:    Divorce,  S 

37:  Guardian  and  Ward ;  Infants:  Paupers; 
Vendor  and  Purchaaer,  i  242;  WUla,  H  Kl, 
741. 


1 15  fX.T.Co.C!t.)  A  Roman  Gatholle  eharita- 

ble  instittition  linvinu'  statutory  power  to  re- 
ceive deserted  children  stands  to  them  in  loOO 
paientia.— In  xe  Korte,  139  N.  Y.  &  444. 

PAROL  EVIDENCE. 

See  Criminal  Law,  S  438;   Evidence,  U  3U3- 
446. 

PARTICULARS. 

See  Fleadini,  ||  817-32S. 


PARTIES. 

See  Courts,  S  1«8:   luaurauce,  |  624; 
pleader;  Sunday;  Taxation,  f  703. 


Inter- 


(A)  Penoma  Who  mar  or  m««l  Boo. 

(6  (N.y.Sup.)  A  company  whirh  confirms 
and  a.s.siiines  as  made  in  its  behalf  a  cuntiact 
by  a  comnii.ssion  mercbant  for  goods  is  bound 
therebv  and  may  sue  ur  be  sued,  it  beioK  the 
real  party  in  interest.— Bsookfoid  IfiUaT*  Bald- 
win, 139  N.  Y.  S.  196. 

DBITCTS.  OB  JECTIONI»  AMD 

AMENDMENT. 

§80  (N.Y.Sup.)  Where  plaintiffs  failure  to 
join  parties  has  not  been  taken  iKhantaze  of 
by  demurrer  or  answer,  it  cannot  be  urged  as 
a  ground  for  defeat ine  the  action.— White  V. 
Miller.  139  N.  Y.  S.  OGO. 

§92  (N.Y.Sup.)  Code  Cir.  Proc.  §  48S,  .snbsec. 
»'..  pnividiii;:  that  a  defendant  may  demur  where 
there  is  a  defert  of  parties  plainiifT  or  deff-nd- 
ant,  permits  a  demurrer  only  for  nonjoinder, 
not  miajoinder,  of  parties.— Kramer  v.  Uartb,  liiO 
N.  01841. 


PARTITION. 


See  rerpetiiities,  $  6. 
I 

II.  ACTIONS   FOR  PARTITION. 
(A)  niKht  of  Aotlon  flmd  Uereuaea. 

i  16  (N.Y.Sup.)  Purehaaer  at  a  tax  eal^  of 

the  fee.  coudnc  ted  i^irsuant  to  Laws  ISSS,  c. 
114.  relatinp  to  la.x  sales,  has  a  tfood  title  as 
against  previous  owners  and  all  persons  elnira- 
ing  under  them,  which  is  enforceable  in  parti- 
tipn.— De  Bann  t.  Faidee.  139  N.  Y.  8. 1OT7 

(B)  rrowMwmm'  Mid  llollot. 

$  48  (N.Y^.Sup.)  Although  some  of  the  defend- 

niit^  ill  partition  are  not  tenants  in  common, 
tlu  ir  ri;;iits  may  be  tried  and  determined.— De 
l^.aun  V.  Pardee.  139  N.  Y.  S.  1077. 

155  (N.Y.Co.Ct.)  Complaint  in  partition  filed 
Within  three  years  after  death  of  person  whose 
estate  w*as  involved,  held  bad  for  failure  to 
comply  with  Code  Cir.  Proc.  f  1538.  requiring 
allegations  whether  any  executor  or  a<lministra- 
tor  had  been  ap|>ointe<l.  thoujih  certain  phiin- 
tiffs  cunld  liave  been  joined  as  defendants  in- 
steafl.— 1  Mierintrer  v.  Klo<ke.  I'AU  N.  V.  S.  ♦»70. 
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PARTNERSHIP. 

8fff  Court*,  I  IR^:  Evi.J.  rur.  {  44.';  Gtiarantr. 
fan'  Jo^t  •^<^ventares;  Mines  and  Miiieni«, 

Tn.  DissoLunoir,  settxemeht. 

AlfD  ACOOVHTUfO. 
(B)  Riskts,  rmwewu,  mm*  lAmhUlUmm  «ft«r 


1290  (N.Y.Stiii.)  No  fonrial  notice  of  the  dis- 
solution of  a  partriprHhip  need  be  served  to  re- 
lieve a  {Mrtn^r  from  indmdoal  Uabllity;  knowl- 
edge of  faru  leadinjT  0D«  to  believe  tlut  il  bad 
been  diasolvcd  beine  eoflldentr— Uita  Nat. 
Bank  of  rfankUnviUe  v.  DtM,  138  N.  & 
835. 

1291  (N.Y.Sup.)  CoDstnicttve  notice  of  the 
dlaeolotion  of  a  partnembip  ia  enfficient  as  to 
persons  not  having  previoasly  dealt  with  it,  but 

flt'tiial  notice  must  ::iv»'n  to  pprnons  who  had 
di'fllt  with  it— I'nioii  Naf.  Bniik  of  Franlclin- 
viM.   '..  lUnn,  VMi  N.  Y.  S.  H.';.". 

(  292  (N.Y.Sup.)  After  tbe  dissolQtioii  of  a 
ftrm,  neither  partner  eonld  bind  the  other  by 
tbe  execution  of  a  firm  note  to  one  havini?  actu- 
al or  constnirtive  IcnowledKe  of  dissolution. — 
I'nion  Nnt.  I'.ank  of  FiBiikliiiTille  T.  Dean,  188 
N.  Y.  S.  Ki',. 

1296  (N.Y.Sup.)  f'vidence  ns  to  dissolntiOD 
waa  admissible  to  show  whether  the  firm  was 
dissolved  before  the  note  was  made  on  whidi  a 
former  pfirtiicr  is  f;oii:,'lit  to  be  cljarKfd.— Union 
Niit.  I'.:iiik  of  Frankliiivillc  v.  Deau,  13S>  N.  Y. 

S.  s:;:.. 

in  on  action  to  charge  defendant  with  lia- 
bility on  H  note  purporting  to  be  signed  by  a 
Ann  of  which  he  was  formerly  a  m^rnhcr,  evi- 
dence *ffd  to  make  It  a  jury  i|ueMtiou  whether 
plnintifT  had  notici'  of  tbe  firm'a  dissolutioa 
when  it  re<«'ived  thi*  note.— Id. 

(O)  AotloBB  for  DlMolatloB  «ad  Aeeoaat* 

imm» 

§333  (N.Y.Snp.)  Wlwro  dofr-ndant,  in  nn  ac- 
tion for  a  jiiii  tnt-rxliip  n<  i  (Minting',  elected  t^) 
credit  paviiitnt.s  to  iirincipal  acc<niut,  he  coiiM 
not  thcrcHi  tcr  ( linnge  that  election  and  credit 
HBuie  to  nn  infcn-st  account.— Keller  T.  Keller, 
lai)  N.  Y.  S.  87. 

1 336  (N.Y.Sup.)  In  a  firm  accounting,  the  ( 
burdi  n  wjis  upon  the  surviviii;;  jiartner  to  show 
that  the  firm  waa  chargeable  with  an  expense 
account  not  entered  until  after  the  death  of  the 
deceased  partner.— Keller  v.  Keller,  i;i8  N.  X* 
8.  87. 

VIII.  LIMITED  PARTNERSHIP. 

1 361  (N.Y.Sup.)  A  certificate  for  the  contin- 
uation of  a  sj)ecial  pnrtiit  rsliip.  lilcd  und.  i 
I'artncrsliij)  Law.  g  ,'{0,  wliich  mentioned  the 
special  partnerH  by  name  instead  of  as  a  firm, 
as  was  done  in  the  original  certificate,  will  be 
considered  08  creating  a  valid  special  partner- 
Nhip  if  the  capital  originally  contributed  has 
remained  intact— Patterson  Younss,  139  N. 
\'.  S.  ('i70. 

S  375  t.N.V.Sup.)  In  an  action  against  defend- 
ants its  hpecial  partners,  where  the  first  cer- 
liticato  of  special  partnership  was  defective,  but 
one  for  continuance  waa  good  as  a  certtocatt 


forminjr  a  sp^HMal  partnership,  plaintiffs  hjir* 
the  l.urrlen  of  proving  that  tbe  r»nitml  ccc- 
tribute<i  hy  the  special  partners  «m  tetorc 
at  tiie  time  of  tbe  filing  of  the  aeeoai  ^r^^tK- 
eatCd— PatteftsoD  r.  Tomgs,  198  X  Xi  8L  <7IL 

PART  PAYMENT. 

See  Limitation  of  .\ction8.  f  l.>5. 

PARTY  WALLS. 

See  EIstoppeL 

PASSENGERS. 

See  Carriers,  ii  280-^7. 

PAUPERS. 

nr.  SUPPORT,   SERVICES.   AND  EX- 
PENSES. 

i  37  (X.Y.Co.Gt.)  Sona  of  an  indisent  retcvaa 
held  boQttd  to  contribute  |2  each  per  week  for 
his  support  under  fmle  Cr.  Pioc  |  814.— Ia  le 

Conklin.  laO  X.  Y.  S.  449. 

§  39  (N.Y.Sup.)  Under  Poor  Imw,  fi  40,  42. 
51,  a  town  in  a  county  or  the  eo«^  keU 

chnrtreable  for  the  sujuiort  of  a  person  and  his 

family  who  had  a  le«al  settlempnt  in  th»^  f  ^vu. 
and  liad  not  lost  it  liy  their  temporary  removal 
to  other  counties.— Bro^jnie  CouotJ  Cortland 
County.  139  N.  Y.  S.  305. 

PAYMENT. 

See  Accord  and  Satisfaction ;  Eminent  Domain, 
I  15M:  Limitation  of  Actions,  I  155:  Prin- 
cipal and  Agent.  U  Km;.  VJi),  154:   J^.-iles.  $j 
481;  Subrogation;   Usury:  Vendor  and 
Purchaser,  fi  174^  17S.  3S4. 

nr.  PIiBADING.  EVIDENOB,  VBXAlt, 
AND  REVIEW. 

8  63  (N.Y.Sup.)  Where  plaintiff  gave  defen<l- 
ant  a  cheek,  which  the  latter  turned  over  to  pay 
for  his  share  in  a  chicken  ranch,  which  thej 
l)ouj;ht  on  equal  terms,  in  sn  action  by  plaintiff 
for  the  amount  of  his  check,  claiminsr  that  it 
was  a  loan,  evidence  as  to  the  distribution  of 
tlie  St  "  Ic  f  ir  which  the  ranch  was  incorpt»rate<J 
was  aduiiiisible,  although  defendant  diid  not 
]>l(  ad  payment.— MiUa  t.  Gold,  188  N.  7.  & 
840. 

PERJURY. 

See  Criminal  Law,  §  438 ;  Witnesses,  S  1»77. 

II.  PROSECUTION  AND  PUNISHMENT. 

133  (N.Y.Sup.)  Evidence  JbeM  to  support  a 
conviction  of  peiJnry.r-P6opIe  ▼.  138  X. 

Y.  S.  788.  '   '         '  ^ 

PERPETUITIES. 

1 4  (N.Y'.Sup.)  A  testamentary  trust  to  Istt 

five  years  is  invalid  where  the  property  is  n-'t 
certain  to  vest  within  a  life  or  two  lives  la 
being.    Sniitli  v.  .^inith,  139  N.  Y.  S.  124. 

§  4  (N.Y.Sup.)  A  trust  estate  may  be  limited 
for  an  arbitrary  period  of  time,  provide<l  its 
termination  at  an  earlier  time  is  called  for 
in  case  of  tbe  expiration  of  two  Uvea  in  beios 
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it  the  crefttioa  of  the  t mat— Anthony  Taa 

r'nlkenburgh,  139  N.  Y.  S.  !500. 

%  4  (N.Y.Sur.)  A  remainder  which  because  of 
n  nncertiiin  event  cannot  vest  in  possession  un- 
il  the  termination  of  more  than  four  lives  in 
leinfc  at  the  creation  of  the  first  estate  is  in- 
/ali«l.-In  re  Raab's  Will.  139  N.  Y.  S.  809. 

§  6  (N.Y.Sup.)  Devise  of  property  in  trust  to 
>ay  the  income  to  decedent's  seven  children, 
:hejr  to  dispose  of  the  eapital  by  will,  or  in 
^bMoce  of  will  the  same  to  ko  to  their  lineal 

lescendants,  if  any,  nnd  if  none  to  the  sur- 
vivors, is  an  unlawful  sijsi)«'iisi()n  of  alienation 
'••r  a  term  of  inoif  than  two  lives  in  hciiip. — 
Morris  v.  City  of  New  York.  139  X.  Y.  S.  93. 

S  6  (N.Y.Sup.)  A    provision    of   a    will,  be- 
inf'.'ithinj;  certain  of  testator's  estate  in  trust 
to  invest  and  pay  the  income  therefrom  for  tive 
years  to  certain  benefit  associations,  was  in-  \ 
valid.— In  re  Berry  s  Will,  i:'.t>  N.  Y.  S.  186.; 

{6  (N.Y.Sup.)  An  aKreemcnt  between  owners 
of  real  estate  that  none  of  them  would  bring 
an  action  for  partition  without  the  consent  of 
the  others  does  not  snspend  the  power  of  aUen- 

Mtion,  and  hence  is  n  pood  defense  to  an  »©• 
tion  to  partition.— Buscbmann  v.  McDermott, 
131*  N.  Y.  S.  314. 

S6  (N.Y.Sur.)  Where  a  will  devised  the  re- 
mainder in  trust  to  pay  the  jirofits  to  testator's 
ffrnndehildren  durin;:  minority^  and  n  propor- 
tionate share  to  any  of  the  jjrandchildren  or  the 
n-presentative  of  any  iirandchild  livlii;;  when 
the  oldest  grandchild  attains  majority,  and  giv- 
i  ng  the  share  of  a  grandchild  dying  before  ma- 
jority to  its  issue,  or.  if  none,  to  remaining 
grandchildren,  the  pift  to  ench  grandchild  was 
not  severed  instantly  from  the  estate  to  be  paid 
.absolutely  at  his  majority,  with  payment  of  the 
incxime  during  minority.— In  re  Banh*s  Will, 
139  N.  Y.  S.  869. 

A  testamentary  tmat  dlNcCing  the  division  of 
the  estate  Iwtween  tPHtator'a  grandchildren,  four 
of  whom,  between  the  ages  of  eight  and  two, 
were  livinR  at  his  death,  upon  the  arrival  at 
majority  of  any  grandchild,  nnd  the  issue  of 
any  dying  before  maj..rity,  and,  if  none,  to  the 
surviving  grandchildren,  held  to  suspend  the 
power  of  alienation  of  real^  contrary  to  Beal 
Jproperty  Law,  S  42.— Id. 

I  9  (N.Y.Sur.)  Under  the  »!ubatantially  direct 
provisions  of  jReal  Troperty  Law.  f  61,  and 
Personal  Property  Law,  f  16,  a  direction  In  a 
testamentary  trust  for  the  accumulation  of  an 
Income  for  the  benefit  of  minors  not  in  being 
when  the  ac(  unuilnli<in  commeneed  was  void.— 
In  re  Itaah's  Will.  V.V.)  N.  V.  S.  8«!0. 

Bent.s  and  profits  cannot  be  accumulated  un- 
der a  testamentary  trust  for  the  benefit  of 
adolta.— Id. 

PERSONAL  INJURIES. 

See  Appeal.  ^  1041.  1099;  Carriers,  §§  280- 
ni'O:  Landlord  and  Tenant,  i  l<i4:  Master 
and  Servant,  f|  89-'J93;  Municipal  Corpo- 
rations, J|  TtJ3-821;  Negligence:  New  Trial. 
I  »5:  Pleading.  «  121;  Street  lUUroadSi  f 
113;  TrUl.  I  2^1;  Venu^  i|  8.  68. 


PERSONAL  PROPERTY. 

See  Pnqperty. 

PETITION. 

See  Pl  »ding. 

PHOTOGRAPHS. 

See  Criminal  Law,  i  438:  Injaw  tion,  f  8L 

PHYSICIANS  AND  SURCiEONS. 

See  Evidence,  H  B06^  SIO,  674;  Vlfltneeeee,  || 

211.  214. 

I  13  (N.Y.SopO  Where  defendant,  when  ho 
called  in  plaintiff,  a  physician  in  the  eame  hospi- 
tal, to  finish  an  opera tioti  beravae  defendant 
could  not  control  a  heinurrhaK'e.  platntifT  was 
deemed  to  have  rendered  such  services  from  a 
sense  of  professional  ohliRation,  and  cannot  re- 
cover on  an  implied  promise  to  pay  for  such 
services,  though  defendant  received  a  nominal 
fee  and  himself  paki  for  the  operating  room. — 
Gilday  r.  Hennen,  139  N.  Y.  8.  934. 

PICTURES. 

See  Injtuietion,  i  2L 

PLANS. 

See  Street  RaUroada,  i  IS. 

PLEADING. 

See  Action.  S  47;  Appeal,  ff  78,  1041;  Am- 
signments.  f  131;  Corporations,  i  311):  Costs, 
fi  152:  Courts.  HI  170.  202:  Dismissal  and 
Nonsuit;  Divnice.  $  107:  Evidence,  fi  402: 
Indictment  ami  Information;  Interpleader: 
Judgment.  2r.O.  IMS.  Mechanics* 

Liens.  Si  271:  Municipal  Corporations,  jj  689; 
Parties.  §!$  so.  !»2;  I^artition.  S  55:  Payment; 
<iuietine  Title,  fi  34;  Replevin.  S  57;  Sales, 
fig  3^i,  416 :  Taxation,  fi  708;  Wills,  fi  274. 

I.  FORM  AMD  AX.LEOATIOK8  ZH 


5  8  fN.Y.fJnp.)  An  allegation  Of  a&  Indebted- 
ness in  favor  of  plaintiff,  without  any  facts  to 
sKpport  it,  is  a  mere  conclusion  of  law.  in.suffi- 
cient  to  austkin  a  cause  of  action.— McCarthy 
V.  Fitsgemld,  180  N.  T.  8.  950. 

IL  DECLARATION.  COMPLAINT,  PE- 
TITION. OR 


fi  40  (N.Y.Sup.)  In  an  action  commenced  by 
Hummons  without  complaint,  held,  that  leave  to 
serve  a  comi)laint.  aftei-  n  motion  to  dismiss 
for  want  thereof,  should  be  denied,  where  plain* 
tiff  served  no  copy  of  the  proponed  complaint, 
no  affidavit  of  merits,  and  nve  no  excuse  for 
default— Stout  t.  White,  IW  N.  Y.  S.  77. 

fi  52  (X.  Y.  Sup.)  A  paragraph  olIeKinc  that 
certain  premises  were  broken  into  nnd  personal- 
ty stolen  therefrom  related  to  a  distinct  cause 
of  action  from  another  parafsapb  alleging  Uiat 
defendant,  intending  to  canae  ft  to  be  believed 
that  plaintiff  had  stolen  propert.r  from  the 
premises,  falsely  stated  that  plaintiff  was  the 
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Eerson  who  had  brokpn  into  and  robbed  his 
onse.  and  hence  the  jiaragraphs  should  be  sep- 
arately Ktnted  and  n umbered. — Kenny  Phyie, 

139  ^^  Y.  S.  324. 

HI.  PXXA  OR  ANSWSR.  CROSS-COX- 
PIUUNT.  AMD  AFFIDAVIT 

OF  DEFENSE. 

(C)  Traverses  or  UenlMln  an«l  .\dinlN>ilonH. 

{  120  (N.Y.Sup.)  Defendants  in  a  suit  in  eq- 
uity. whiTf  _tlif'  coniplaiiit  was  VDlnniinous  and 
pleaded  evi<ifnce  and  cuuelusiuns,  held  not  re- 
<iuired  to  ami'ud  their  answers,  .so  as  to  specif- 
ically admit  or  deny  the  material  allegation*  of 
the  complaint.— Olenn  Vnton-Baflnilo  MiHs 
Co.,  130  N.  Y.  S.  70. 

f  120  (N.Y.Sup.)  Where  the  allegations  of  the 
complaiDt,  in  an  action  on  promiaaory  notes  and 
a  ooilateial  agreemtnt,  are  not  controverted  by 
Iteneml  or  specifip  denial,  they  are  not  put  in 
issue  by  stat<  nients  in  the  answer  merely  in- 
consistent therewith. —Myers  v-  Stein,  IIK)  X. 
y.  S.  HV2. 

I  121  (N.i.Sup.)  Under  Code  Civ.  Proc.  | 
600,  president  of  exprem  company,  sued  for 

Eersonal  injuries,  held  entitled  to  (h-ny  any 
nowledse  or  information  as  to  certain  allega- 
tions of  complnitif ,  fis  against  motion  to  require 
^eciflc  deuial.— Walsh  v.  Barrett.  139  N.  Y.  S. 

S  125  fX.Y.Siip.)  An  allecntion.  in  a  com- 
phiiut  by  a  trustee  for  creditors  to  sell  person- 
alty pledped  by  the  trust  instninu  iit.  that  no 
procetdinps  at  law  or  in  equity  Lad  been  taken 
by  plaintiff  for  the  enforcement  of  the  agree- 
ment, which  affected  only  peraooalty,  was  au- 
perfluons,  and  a  denial  thereof  raised  no  istne. 
— >ryer«  v.  Stein.  130  X.  Y.  S.  7(V2. 

§  129  (N.Y.Su)>.»  Allegation  in  coniiiiaint.  not 
denied  by  tlic  answHr.  /wW  to  be  thereby  ad- 
Walsh  V.  h 


order,"  with  notice  of  entry  upon  defendant 
attorney,  the  service  of  the  order  as  tfafiUt 
by  defendant's  attornej-  upon  plaintiff's  atl-Tp 
ney  will  not  set  the  time  running. — Kramer  i 
Barth,  138  N.  T.  8.  841. 

VI.  AMENDED  AND  SUPPJLEMEHTAl 
PLEADINGS  AMD  REPLEAD: 


mitted. 


Barrett,  130  X.  Y.  S.  68. 


V.  DEMURRER  OR  EXCEPTION. 

f  193  (X.Y.Co.Ct.)  A  complaint  alleging  the 
existence  of  a  contract,  performance,  or  offer 
of  jierformance  by  plaintilT,  nonperformance  by 
defendant,  and  resulting  damajre  is  not  demurra- 
ble, though  it  states  evidentiary,  instead  of  ul- 
timate, facts.— Owen  v.  Brown,  1^0  N.  Y.  S. 
451. 

\  complaint  is  not  demurrable  because  the 
facts  are  imperfectly,  informally,  or  argumenta- 
tively  averied,  or  because  it  lacks  deflniteness. 
—Id. 

The  fact  that  complainant  asked  for  equitable 
relief  in  an  action  to  recover  damages  for 
breacli  of  contract  would  not  in  Itself  render 
the  complaint  demurrable— Id. 

I  198  (N.Y.Sup.)  (Jne  of  several  defendants 
may  demur  where  the  complaint  states  no  cause 
of  action  against  him.— Kramer  v.  Barth,  13!i 
N.  T.  8.  841. 

15  214  (N.V.Siip.1  vV  demurrer  admits  the  truth 
of  all  the  facts  alleged  and  such  inferenct^s  as 
may  reasonably  and  fairly  be  drawn  therefrom, 
but  does  not  admit  conclusions  of  law.— Mc- 
Carthy V.  PitBgerald.  130  N.  Y.  S.  950. 

Si  222  (X.Y.Sup.)  WhiTi'  an  order  overrulinc 
a  demurrer  reiiuired  defendant  to  plead  over 
within  six  days  after  service  of  a  copy  "of  this 


1 248  (N.Y.Sup.)  An  amendment  to  • 
plaint,  Insertinft  additional  allegations  as  to  i) 

extent  of  injuries  sued  for.  does  not  rbnnge  tk 
cause  of  action,  or  substitute  a  new  cause 
action  therefor.— Kyle  T.  City  of  Mew  York,  I 
N.  Y.  S.  1080. 

f  250  (N.Y.CcCt)  Where  an  action  was 
menced  by  the  service  of  a  summons,  and  th( 
complaint  stated  a  cause  of  action  n<Jt  wit!.tt| 
the  jurisdiction  of  the  court,  plaintiff  was  >-un-l 
tied  to  leave  to  amend.— Owen  v.  Brown,  1^ 
X.  Y.  S.  451.  I 

1256  (X.Y.Sup.)  Where  the  answer  did  t  t 
deny  any  of  the  averments  of  the  coniplaint.  aci 
all  of  the  defenses  set  up  were  iii>iithci»'i;t  ia 
law,  no  amendment  will  be  permitted. — Mjtn 
V.  Stein.  l^O  X.  Y.  S.  762.  [ 

§  258  (N.Y.Sup.)  Where  attorneys  a.«!serted  s 
lien  for  fees,  and  were  adjudicated  a  certsii ' 
sum  by  default,  which  was  sul»s<  (ju.-iii  1  y  oi>en-l 
nn<l  an  answer  filed,  and  the  mutter  scut  to  a 
referee,  the  court  did  not  err  in  refusing  to  a] 
low  an  amendment  of  the  answer  three  yean 
later  to  set  up  limitations,  laches,  and  negli- 
gence.—In  re  Prentice,  130  X.  Y.  S.  1027. 

§  280  (X.Y.Sup.)  In  an  action  for  mouey  lent, 
the  court  properly  refused  to  allow  a  supple- 
mental answer  pleading  in  bar  a  jadfment  for 
money  borrowed,  where  it  was  not  alleged  that 
such  other  cause  of  action  was  a  part  of  tt 
same  transaction  or  a  sinitle  course  of  dealiiii::> 
between  the  partics^Mills  t.  Gold,  139  M.  I. 
S.  846. 

Vm.  PBOFERT,  OYER,  AMD  SZ- 
KIBITS. 

§  312  (N.Y.Sup.)  That  one  suing  on  a  wrltta 

instrument  under  s.-al  which  called  for  paj* 
nients  on  certain  dates,  a  copy  of  which  was  st- 
ta«he<l  to  tli>  iiiniplaint,  referred  to  it  in  the 
complaint  as  a  promissory  note,  did  not  justify 
its  exclusion  from  evidence. — QaOBage  T.  Uewd* 
lyn,  130  N.  X.  S.  030. 

DC  BILL  OF  PARTICT7LABS  JLXD 

COPY  OF  ACCOUNT. 

§3f7  (X.Y.Sup.)  In  a  suit  on  a  note 
defendants'  executors,  defendants  Jicld  not  enti- 
tled to  a  bill  of  particulars  as  to  pronjises  mad' 
by  the  testator  to  pay,  pleaded  to  toll  the  stat- 
ute of  limitations*  and  stating  wliether  the 
promises  were  in  writing,  discovery  of  copicfl. 
and  a  dejiosit  of  the  original  note  for  inspe<> 
tion.-  Herrington  v.  Davitt.  I.'VJ  X.  Y.  S. 

§321  (X.Y'.Sup.)  A  plaintiff,  suing  for  tte 
balance  due  on  a  contract  for  furnishing  9M 
and  guards  to  defendant  during  a  strike,  need 
not  furnish  a  bill  of  particulars,  showing  tf» 
names  and  nddr»»sses  of  the  men  and  the  numt"-: 
of  hours  each  worked,  until  aft«'r  coinplft  ri: 
an  examination  of  the  officers  of  defendant  aui 
an  inspection  of  its  bookSi  the  nole  aonres  d 
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iformation  — DouKhcrty  T.  Soutlu  rn  Pac.  Co., 
in  S.  V.  S.  1100. 

i  323  (^'.Y.Sup.>  Where  a  bill  of  particulars 
'as  Dot  aerred  within  time,  it  wan  improper  on 

motion  to  prerhidp  the  givin:;  of  pvidt-nrp  to 
ct«*nd  the  tiiiu?  for  st^rvinR  the  bill  witliout 
•rms  niul  \\  ithuut  a  tnotiou  by  plaintiff  to  oi»on 
is  default.— Craig  v.  Roach,  139  N.  Y.  S.  317. 

XI.  MOTIONS. 

§  345  (N.Y.Sup.)  Judgment  for  plaintiff  on 
le  pleadings  held  improperly  Krantwl.  where 
le  answer,  after  admitting  plaintiff's  incori>o- 
fction,  denied  all  the  other  auctions  of  the 
jmplaint.— Mnrine  &  Contractors*  Supply  Co, 
.  Paltrowitz.  139  X.  Y.  S.  43. 

i  345  (N.Y.Siijp.)  Where  an  answer  contains 
enials  of  material  allegations  of  the  complaint, 
idmnent  for  plaintiff  on  the  pleadings  la  im- 
roperly  granted.— Gibbs  T.  TItIa  Guaranty  A 

urety  Co..  139  N.  Y.  S.  W5. 

1346  (N.Y.Sui>.)  A  judgment  fur  q^aintUE  can 
e  granted  on  the  ground  that  the  answer  is 
rlTolotts  only  where  its  frivolous  character  ap- 

rnrs  plninlv  on  its  faro.— (libbs  v.  Title  Guar* 
nty  A:  Surety  Co.,  1.39  N.  Y.  S.  945. 

S  350  iN.Y.Sup.)  Where  a  party  moves  for 
idgment  upon  the  pleadings,  the  allefsatious  in 
is  adversary's  pleadings  are  to  be  accepted  as 
rue  for  the  purposes  of  the  motlOD. — SNinon 
Uerbaiier.  i:{J»  X.  Y.  S.  3:!7. 

$350  (.V.i.Sup.)  A  defendant,  by  moving  for 
jdgment  on  the  pleadings,  admits  every  ma- 
>rial  allegation  of  the  complaint.— McCarthy  ▼. 
'itzgerald.  139  N.  Y.  S.  O.'O. 

>\  here  dpfcndaiit  jiioves  for  judsiment  on  the 
lendinifs  coiisisiiiiL'  <<f  tli«'  » (unidaint  and  a  dr- 
iUi  rer  thereto,  the  cuiirt,  in  granting  the  motion, 
lay  permit  plaintiff  to  plead  over  as  if  the 
ause  had  been  brought  on  for  hearing  on  the 
emurrer. — Id. 

§362  (N.Y.Suit.)  Paragraph-;  <if  an  ari'^wrr 
rintnining  denials  of  the  <<inii>l:iiiiant"s  nlh'ga- 
lons  cannot  be  jitricken  out  as  siiaui.— Gilihs  v. 

iUe  Guaranty'lk  Surety  Co.,  130  Y.  S. 
45. 

§367  fWY-Siip.)  Where  the  allegations  of  the 
jmplaint  leave  it  uncertain  whether  one  or  two 
lu-'ici^  of  action  are  intended  to  be  pi  n  i  l, 
nd,  if  only  one,  which  of  the  two,  plaintiff 
■ill  be  ordered  to  make  his  complaint  more  def- 
lite  and  eertnin.  or  to  separately  state  and 
umber  his  cau^H.■8  of  action. — Madifloii  Iteal 
top-rty  &  Security  Co.  Hutton,  139  N.  Y. 
.  1104. 

Zm.  DEFECTS  AMD  OBJECTIONS, 
WAIVER,  AND  AIDER  BY  VER- 
DICT  OR  JUDOMENT. 

I  406  (N.Y.Sup.)  .\n  agreement  by  parties  to 
rv  the  proceedings  upon  the  merits  waives  anv 
efeot  in  the  peUtion.— In  re  Steele^  ISd  N.  x. 
.  550. 

PLEDGES. 

ee  ConstitnUonal  Law,  fjj  277. 809. 

i  31  (N.Y.Sup.)  Wlu  re  n  pledgee  sells  collater- 
1  deposited  as  security  fur  a  note  so  as  to  be  itn- 


able  to  deliver  the  collateral  on  jiayiiK-iit  of  the 
note  or  of  h  jiujgmeut  recovered  tiicreon,  he 
is  guil^  of  "conversion."~White  v.  SShonts,  13i) 
N.  T.  8.  169. 

5  55  (N.Y.Sup.)  In  an  action  on  a  note  se- 
cured by  certain  stock,  the  maker's  right  to  the 
stock  depended  on  her  liability  on  the  note  or 
payment  thereof,  since,  if  sht«  was  not  liable  on 
the  note,  she  could  recover  the  stock  in  replev- 
in.—White  y.  Shonta,  139  N.  Y.  S.  100. 

POLICE. 

Sec  Mnnidpal  Corporations,  |  1S5;  Witnenee^ 

POLICE  POWER. 

See  Constitutional  Law,  |$  81,  8t>;  Intoxicating 
Lfiquors,  {  0;  Master  and  S.  rvani,  |  20; 
Municipal  Corporations,  f|  0;iO,  (i^l. 

POLICY. 

See  Insaranoe. 

POOR  LAWS. 

iSee  i^npem 

POSSESSION. 

See  Quieting  Title,  |  23. 

POST  OFFICE. 

See  Criminal  Law,  i  87;  Libel  and  Slander,  f 
140. 

POWERS. 

See  Tmta.  I  tm, 

X.  CREATION,  EXISTENCE,  AND  VA^ 
UDITY. 

I  I  (N.Y.Sur.)  Technical  powers  in  connec- 
tion with  personsl  property  are  anthoritiM  to 

do  an  act  in  relation  to  such  property,  or  to 
create  and  revoke  interests  therein,  or  charges 
thereon,  which  the  owner  granting  the  power 
might  himself  lawfully  perform. — In  re  New 
Yorlc  Life  Ina.  A  Trust  da,  109  N.  T.  S.  000. 

n.  CONSTBVOTZON  AND  saoBounoN. 

$25  (N.V.Sur.)  I)i>n<e  of  income  of  jkiscii  iI 
property  under  testamentary  trust  with  power 
of  appointment  over,  in  default  of  which  the 
principal  went  to  the  donor's  next  of  kin,  held 
to  be  merely  the  instrument  through  wbidi 
donor's  will  was  effected,  and  to  have  no  es- 
tate in  the  property  affected  by  his  will.— In 
rc  New  York  Ins.  A  Trust  Co.,  139  N.  T.  8. 

A  power  to  appoint  to  others  than  (he  donee 
of  the  power  is  a  "power  in  trust.'*  and  not  a 
"beneiBoial  power.*'    It  is  a  mandate  rather 

thnn  till'  property  of  the  dnn«'<\  M. 

i  33  (X.Y.Sup.)  Whether  a  «lisiH)sitif»n  of  real 
I»ruiit  r(y  is  in  execution  of  a  power  conferred 
by  will  is  a  question  of  intention;  the  convey- 
ance being  construed  to  effectuate  the  intent  of 
the  partiei^  unless  inconsistent  with  settled 

sss  ssms  topic  and  seettoa  (i>  NUMBER 
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rules  of  law.— Ptpper     Cutler,  189  N.  T.  8. 

970. 

RonI  Property  Law,  §  175,  relating  to  the  ex- 
ecution of  powers,  held  inapplicable  to  a  con- 
veyance of  the  fee  of  real  property  by  a  wMow 
under  her  huHband's  will  giving  the  property  tO 
her  ill  trust  to  use  and  soil  for  the  benefit  of 
herself  and  daughter;  tin'  widow  having  an  Un- 
divided iuterost  in  the  proiKTty. — Id. 

Conveyunce  by  a  widow,  both  as  executrix 
and  individually,  held  a  valid  transfer  of  the 
property  under  ,a  power  contained  in  her  bus- 
band'.s  will. — Id. 

j  36  (.N'.y.Sur.)  A  will  of  the  donee  uf  a  pow- 
er of  appointaient  making  no  rt'ferfiiti'  to  tin- 
power  would  not  a  I  c-oinuion  law  be  an  exer- 
cise of  the  powers.— In  re  New  York  Life  ln«. 
St  Trust  Co.,  138      \\  &  OUC. 

Where  a  power  is  a  purely  beneficial  power, 
or  assets  of  the  dr)nop.  tlif  It*x  loci  domicilii  of 
the  donee  may  govern  the  construction  of  the 
testamentary  execution  and  diatribution  under 
the  will.— Id. 

In  respect  of  powers  of  testamentary  appoint- 
ment over  settled  property  in  England  or  Amer- 
ica, the  law  of  toe  domicile  of  the  donor  of 
the  power,  and  not  that  of  the  donee,  deter- 
mines in  most  oases  whether  there  is  suffi- 
cient tcstnuH-ntary  o\i'>ntion  of  tlM  donee'M 
power  of  appointment. — Id. 

I'nder  a  will  of  testatrix  domicib-d  in  Italy, 
and  having  a  power  of  appointment  over  j>er- 
wjnal  property  in  the  hands  of  trustees  in  New 
York,  executed  while  in  New  York.  Kiving  to 
her  husband  all  her  real  and  personal  property, 
prove«l  both  in  Italy  and  in  Xi  w  York,  hrltl. 
that  the  execution  of  the  pown-  whs  to  he  con- 
strued ac<'ordingr  to  the  law  of  New  York.— Id. 

Under  Personal  Property  Law.  X  IS,  wbitrb 
dispenses  with  the  necessity  of  special  reference 
to  personal  property  embraced  in  a  power  of 
appointment  held,  that  a  will  of  n  lady  giviue 
nil  her  propert.v  to  he»*  buslmnd.  without  re- 
ferring to  her  power  to  ni))«iint  inu-  liulf  of  |ier- 
sonal  property  in  thi^  luiixls  of  trustees  in  New 
York,  operated  as  an  execution  of  such  power. 

PRACTICE 

See  *'ourts:    Criminal  T,aw :    Evidence:  .Tudg- 
meot;  Mot  ions;  Parties;  Pleading;  Xrial. 

PREFERENCES. 

Sea  Banka  and  Banking,  |  817;  Corporations, 
i  64B. 

PREJUDICE. 

f3ee  Appeal,  if  1088-1000;  Criminal  Law.  fi 

PRELIMINARY  EXAMINATION. 

See  Criminal  Iaw,  ||  281,  23». 

PREMIUMS. 

See  Insurance,  S  182. 

PRESCRIPTION. 

See  Highways,  ||  G-17 ;    Limitation  of  Ac- 
tions. 


PRESUMPTIONS. 

See  Appeal,  1 027;  BvideiKab  f  80. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Banks  and  Bankins. 
1  UO;  Brokers;  Corporations,  U  3a8-%jU. 
522.  1142;  Brldenee,  |  26:{;  Insurance,  ff  WS- 

jm.  VM:  Landlord  and  Tenant,  S  10!»:  Set- 
off and  t'ounten  laim,  (  Uli ;  Subrogation. 

II.  MUTUAL  RIGHTS.  DUTIES.  AND 


(A)  Execiitluii  of  Aicrnrr* 

{69  (X.Y.Sup.)  An  agent  may  not  sell  to 
himself  without  his  principal*a  conaent.— Post 
V.  Thomas,  139  X.  Y.  S.  6. 

m.  BIGHTS  AND  LIABILmBI  AS  TO 
THIRD  PERSONS. 
(A)  Powova  of  Aareat. 

§  100  (.V.Y.Sui*.)  Aiiihority  ijivfu  an  asi-nt 
merely  to  *-\im  utr  a  li  asi-  did  not  authorize  httu 
to  thereaftt-r  ( luiii;;.'  its  t'-rms.'— Everdell  Car- 
rington,         N.  Y.  S.  11!>. 

f  106  (N.Y.Sup.  >  .\n  Jiut  nr.  who  merely  had 
authority  to  e.\c(  ute  si  l.  :i->'  iind  rt  i  .  ivf  r«  nr 
at  the  end  of  the  monlli  as  providinj  th.-ifin.  had 
no  implied  authority  to  receive  paymi  nt  in  ad- 
vance.—Everdeli  V.  Carrington,  XSi)  Y,  H. 
110. 

§  120  (X.Y.Sup.)  An  aK»ut"s  authority  to  re- 
ceive payments  of  rent  in  advance  'ould  nut 
be  proved  by  showing  pri<w  similar  payments  to 
him,  unless  it  were  shown  that  the  principai 
had  knowledge  of  such  prior  payments.— Ever* 
deU  V.  Carrington,  138  N.  X.  S.  110. 

(O  rnanthnrl.ed  and  Wronirfal  .4cta. 

S  147  (X.Y.Sui*.)  One  dealing  with  an  agent 
must  ascertain  the  extent  of  his  powers  and 
bear  the  loss  for  hia  failure  to  do  so. — ^£verdeU 
V.  Carrington,  l.'tO  N.  Y.  S.  119. 

§  154  (X.Y.Sup.)  Where  ditfrmlant's  le.is* 
from  plaintiff's  agent  only  required  payment  of 
rent  on  the  last  day  of  the  montn,  plaintiff 
could  recover  from  defendant  rent  paid  to  the 
agent  in  advance,  with  interest  thereon,  under 
an  unauthorized  agreement  with  the  acenL— 
EverdeU  v.  Carrington,  13S>  X.  Y.  S.  111*. 

(D)  Hatlflrntlon. 

I  164  (N.T.Sup.)  A  prineipnl  may  adopt  sod 
acquiesce  in  the  agent's  pur<  lia-ie  of  th**  jirin'-i- 
pal's  property.— Post  v.  Thomas,  139  >i.  X. 
8.  Ob 

(F)  Actions. 

f  184  (X.Y.Sup.)  Since  a  company  which  cna- 
firnjs  and  assumes  as  made  in  its  l>ehalf  n  ("i^n- 
tract  by  a  commission  men  Imnt  for  goods 
eomos  liable  to  the  purchaser  for  a  breach 
thereof,  it  may  prove  such  assumption  of  the 
contract  in  an  action  for  the  price. — Biookford 
Mills     Baldwin,  138  N.  X.  8.  186. 

PRINCIPAL  AND  SURETY. 

See  Hills  and  Xotes,  jji  7.';  Guaranty;  lo- 
dcmuity:  Replevin,  i  124;  Subrogation;  Ua- 
dertaklnga. 
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H.  HATTTBE  AKP  EXTEllTOr  UA- 
BIUTT  or  SUBBTT. 

§59  (X.Y.Sup.)  The  liability  of  sureties  is 
strictissirni  juris,  and  should  not  1»<'  extended  by 
construction.— First  Commercial  I'.iuik  of  Pon- 
tiac      Valentine,  13tt  N.  Y,  S.  1037. 

166  (N.Y.Sup.)  Code  Cir.  Proe,  f  815,  rela- 
tive to  linhilitv  on  bond!*  or  undertakings  after 
bringing  in  of  new  parties,  only  preserves  the 
liabilitv  unimpaired  in  favor  of  the  party  for 
whooe*  benefit  it  was  or>«»i»Uy  glven^lfjwt 
0»mmeicUil  Bank  of  Pontiac  Valentine,  ld9 
N.  Y,  8.  10S7. 

IV.  REMEDIES  OF  CREDITORS. 

f  147  (N.Y.Sup.)  A  creditor  whose  debt  is  due 
is  subrogated  to  the  benefit  of  securities  and  in- 
demnities furnished  by  the  principal  to  the  sure- 
tv. — Sexton  v.  Fensterer.  139  N.  Y.  8.  811. 
'  I ».  f.  iidant.  who  guaranteed  to  put  his  bankers 
in  funds  before  bis  drafts  be<anie  due.  upon 
which  they  guaranteed  a  forei;;ii  corresixmd'  nt 
against  loss  on  the  payment  thereof,  fuld,  upon 
payment  to  the  correspondent  of  drafts  ii<  tept- 
ed  by  it,  but  not  charxed  to  the  bankers  and 
against  which  the  bankers  had  not  been  put  in 
funds,  to  discharge  both  the  bankers*  obligation 
to  the  correspondent  and  defendant's  guaranty 
to  hit  banken.— Id. 

PRIORITIES, 

See  Mortgages,  ||  151.  176. 

PRISONS. 
8ee  Criminal  J  ait,  f  1206. ' 

PRIVILEGED  COMMUNICATIONS. 

JSee  Lribel  and  Slander,      42,  49;  Witue8»c»,  ii 

PROBATL 

See  Wills,  U 

PROBATE  COURTS. 

8«e  Coaria,  ||  106,  202. 

PROCESS. 

See  Appearance;  Arrest:  Contempt;  Corpora- 
tions, ii  522.  668;  Criminal  Law.  |  217; 
Oismissal  and  Nonsuit;  Evidence.  1832:  Ex- 
ecution; Injunction;  Pleading,  if  40,  250. 

PROFITS. 

See  CorporatloDS,  i  151;  Perpetuities,  1 9, 

PROHIBITION. 

See  Costs,  |  240;  Intoxicating  Liquors. 

PROMISSORY  NOTES. 

bee  Bills  and  Motes. 

PROOF. 

0£  loss,  see  Insurance,  U  660,  66&   


PROPERTY. 


211.214. 


Sec  Dedication:    Eminent  Domain;  Pixtur«; 
Good  Will:  Mines  and MiBSMls;  Tmde-Marlm 

and  Trade-Nnmes. 

§  2  iX.Y.Sup.)  A  liciuor  tax  certificate  UM  to 
ri>|»r.  sfui  proiH  rtv,  mid  to  be  itself  personal 
propertA'.— Bachnianu-Bechtel  Brewing  Co.  v. 
Gebl,  ia»  N.  Y.  8.  8Q7. 

PUBLIC  ADMINISTRATORS. 

Bee  Executors  and  Administrators,  f  24. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  if  277,  354 

PUBLIC  NUISANCES. 

See  Nuisance. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;    Bailroads;    Street  Railroads; 
Telegraphs  and  Tdepbones. 

PUBLIC  USL 

See  Dedication:  Eminent  Domsln. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Courses,  i  1U2. 

PUNISHMENT. 

See  Criminal  Law.  §§  1200-1217. 

QUANTUM  MERUIT. 

See  Worit  and  Labor. 

QUESTIONS  OF  UW  AND  FACT. 

See  Trial.  1*188. 

QUIETING  TITLL 

I.  RIGHT  OF  ACTION  AKD  DEminW. 

1 23  (N.Y.Sap.)  Where  tennntH  in  common 
made  mutual  conveyances,  the  devisees  of  one 
of  them,  wbo  with  such  devisees  held  open  and 
notorious  possession  over  SO  years,  showed  ms- 
session  suffifient  to  maintain  an  action  under 
Code  Civ.  I'l  "  -  §  IC'W,  to  detemuiio  a  f  lnim 
to  real  prouvrty.— Hamilton  v.  Hamilton,  131) 
N.  T.  8. 1096. 

n.  PROOEEDINOS  AMD  KELtXF, 

§  34  (N'.T.Sup.)  A  complaint  under  Code  Civ. 
Pror.  §  1639,  to  determine  a  claim  to  real  pro])- 
ertv.  held  suflfcient,  regardless  of  certain  imma- 
terial allegations  or  an  inappropriate  prayer  for 
relief.— Hamilton  t.  Hamilton.  189  n.  T.  8. 
1605. 

QUO  WARRANTO. 

U.  JUBISDIOTION.  PM0EEDIII08» 
AMD  RBLIBP. 

§  55  (N.Y.Sup.)  In  an  action  to  try  title  to 
an  otBce,  tbe  party  whose  title  is  assailed  must 
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show  by  what  authority  be  holds  the  office.— 
8^72.*'  ^-  Kafferty,  139  N.  Y. 

RAILROADS. 

See  Carriers:  Corimrations.  S  320:  Evidonco, 
fi  122,  570;  Infants,  §  72;  Limitation  of  Ac- 
tions, S  55 ;  Master  and  Servant,  |S  141,  IIK), 
252  2.S(;,  2.SS>;  Municipal  OorporatioiM,  i$ 
<iSj;.  (iJll  :  Street  Hailroads. 

XV.  XiOOATIOM  OF  ROAD.  TEBMUn, 
Aim  STATIONS. 

147  (N.Y.Suik)  Under  Railroad  Law,  §  9, 
prohibiting  the  public  service  commission  from 
t-ertlfyini?  that'pnblic  ronvenience  and  neces- 
sity ro«|uire  tlie  construction  of  n  road  as  i)ro- 
posid  in  "said  <<'rtifi<jU<'  of  inoorporal itm"  un- 
til the  direc  t<i:  N  jiiitilish  a  copy  of  tlie  cortili-  , 
catc.  construed  witli  sections  lb,' 24,  and  bi>,  and 
Puhlic  Service  Commission  Law,  f  53,  U|)ou 
determining  the  question  of  convenience  and  ne* 
oenlty,  the  commission  may  consider  any  route 
not  varying  from  tliat  contained  in  tin*  Arti<'!t  s 
of  Incorporation,  irrespective  of  tlmt  in  the 
petition.  — In  re  Directors  of  Frontier  A  W,  K. 
Co..  VAU  X.  Y.  S.  «27. 

In  KHuitiiiL'  a  certificate  of  puUic  conveni- 
ence ami  necessity  for  constructing  a  railroad 
under  I'ublic  Service  CommissSan  Law.  |  53. 
the  public  service  commission  acts  solely  as 
fniaraian  of  the  public  interest  and  sucli  cer- 
tificate docs  not  control  the  precise  roate  of 
the  road.— Id. 

f  S3  (N.T.Sup.)  A  rule  by  the  public  service 
commission  requiring  the  filing  of  a  map  of 
the  proposed  ronte  of  any  railroad  niH^)  np- 
plicntion  for  certificate  or  public  convciiii-nce 
and  mx-cssity  has  not  the  elTe-c-t  of  a  statule, 
and  docs  not  limit  (he  commission's  power. — 
In  re  Directors  of  Frontier  &  VV.  it.  Co.,  139 
N.  Y.  8.  027. 


RAT^ 

Sea  InteiMfc,  1  87. 

RATIFICATION. 

See  Corporations.  §  82;  Principal  and  Agent, 
I  IMrWills,  i  KK). 

RATS. 

Sea  Landlord  and  Tenant,  |  172, 

REAL  ACTIONS. 

Sea  Partition;  Quieting  Title. 

RECEIVERS. 

See  Assignments,  U  14,  131;  Executloo,  { 
380. 

XV;  MANAOEMEMT  AMD  DXSPOSI- 
TlOir  OF  PROPERTY. 
(B)  taperrlsioa     nnd     laatraetlom  of 

Court. 

I  110  (N.Y.Snp.)  Application  by  executor  for 
summary  order,  directing  the  superintciKlcnt  of 
banks  to  pay  out  of  moneys  in  bis  hands  as 
linuidator  the  deposit  of  nctitioncr'a  dei'cdent, 
will  be  denied  for  want  oi  jurisdiction.— Ln  re 
Peters,  130  N.  Y.  &  952. 


RECEIVING  STOLEN  GOODS. 

Sec  Criminnl  l^w,  S  1200;  Indictment  mM 

Information,  §   191  Va- 

S2  (X.Y.Sup.)  Under  Penal  Law  (Conv.l. 
Laws  l!Hn».  c.  -10)  U  1290,  1308,  1309,  punish- 
ing the  receiving,  of  stolen  property,  and  de- 
fining larceny  and  section  2186  msiting  a  child 
between  7  and  IG  years  of  «i;e  suilty  of  juvv- 
ntie  delinquency  for  committiuK  an  act  uhiih. 
if  committed  by  an  adult,  would  be  a  criiie-. 
one  criminally  receiving  goods  from  a  chiU 
tinder  the  a^e  of  16  years  who  appropriated 
the  same  in  a  manner  to  constitute  larcenv.  if 
appropriated  by  an  adult,  is  guHty  of  rvceiVios 
stolen  goods.— People  v.  Pollak,  138  N.  Y.  S.  i 

I 

One  inciting  toys  under  10  years  of  age  to  a  ' 
vicious  course  of  general  conduct,  and  boldins 
hims.'lf  out  to  than  as  wining  to  purchase  anr 
silk  which  they  may  procure  in  any  manner, 
is  not  a  principal  In  a  specific  larceny  by  th. 
hoys  of  silk,  s..  as  to  destroy  the  cliaracter  "f 
liis  act  as  a  criminal  receiver  of  the  stolen  silk. 
—Id. 

RECOGNIZANCES.  ! 

Sea  Witnesses,  |  27.  I 

RECORDS. 

See  Appeal.  §S  .5i'.4-."»70,  1171;  Evidence,  (f 
a:V2,  Mi);  Iliul.ways  $  17;  Mort-a.--.  H 
173,  170;  Vendor  and  l*urtliaser,  |  231. 

REDEMPTION. 

See  Taxation,  i  70& 

REFERENCE. 

Sea  Attorney  nnd  Client,  |  6L 

I.  VATURB,  GROUKDS.  Ain>  ORDER 

OF  REFERENCE. 

5  26  (N.Y..Sup.)  Wliere  the  City  Court  of  the 
cit^  of  New  York  had  jurisdiction  to  try  an 
action  at  law  to  which  an  equitable  defense  in 
volving  the  taking  of  an  account  was  inti  ri>'>>- 
ed.  It  could,  by  consent,  refer  the  a^  ti  n  ;  and 
th.'  mere  fact  that  the  order  of  rel.  n  iue  was 
inaptly  phrased  did  not  aflect  its  juri.*.<li.  tiou — 
Oy^^eimer  v.  Trebla  Kealty  Co.,  130  X. 

m.  REPORT  ARB  PUIDIltOS. 

S  99  (N.Y..Sup.)  In  a  representative  actioB 
ui)on  a  surety  bond  for  a  priv^ate  banker,  a 
referee's  conclusion  of  law  that  only  the  plain- 
tiffs and  the  claimants  therein  were  entitU^l  to  ' 
recover  thereon,  not  carried  into  the  jiidsnient, 
which  merely  determined  that  such  plaintiifs 
and  claimants  mislit  recover,  but  not  that  oth- 
ers were  not  entiil.'d  to  pm  i.ver,  held  not  WS 
judicata  as  to  plaimiiVs  riulu  to  recover  in 
a  subsequent  action  on  tiie  bond.— SantiUl  T. 
Illinois  Surety  Co.,  138  N.  Y.  &  060. 

REFORMATION  OF  INSTRUMENTS. 

See  Mortgages,  |  28. 
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REHEARING. 
RELEASE. 


See  Accord  and  Satisfaction  ;  Broter8»  8  <f : 
Mines  and  Minerals,  |  77;  Payment;  WiUs, 
i  72. 

I.  REQUISITES  AND  VALIDITY. 

%  12  (N.Y.Snp.)  A  brokerage  firm,  carryinp  a 
»took  pool  !»<  (oiint  for  two  persons  and  exociit- 
ing  a  release  of  <)ii«\  on  tho  theory  that  the 
other  was  liable  for  his  intiM-est.  though  he  had 
been  actually  discharited,  held  entitled  to  sue  the 
former  on  the  aeeount;  the  release  beins 
otit  conaideradoo.— Post  Thomas,  189  N.  1. 
s.  n. 

II.  CONSTRUCTION  AND  OPERATION. 

§29  (N.Y.Sup.)  A  release  of  one  joint  tort- 
feasor, unless  expressly  reserving  the  ri«ht  to 
pursue  the  others,  itlrnses  them,— Casey  v. 
Auburn  Telephone  Co.,  i:'.l>  N.  V.  S.  571». 

As  regards  the  rule  that  relonso  of  one  joint 
tort-feasor  will  release  the  others,  it  is  imma- 
terial that  one  claimed  by  the  injured  persou  to 
bf  liable,  and  who  was  released  by  hini  for  a 
consideration,  was  in  fact  not  liable;  the  par- 
ty releasing  thereby  being  estopped  to  claim 
such  nonliaUli^.— Id. 

RELIGION. 

See  Guardian  and  Ward,  S§  29,  80. 

RELIGIOUS  SOCIETIES. 

Sec  Adoption ;  Parent  and  Child. 

REMAINDERS. 

See  Life  Estates;  Perpetuities,  i  4;  Wills,  ii 
473,  ivlii. 

REMOVAL  OF  CAUSES. 

See  Yenue.  H  68,  77. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENT. 

See  Landlord  and  Tenant,  If  90,  194^231;  Per- 
petuidea,  1  9. 

REPAIRS. 

See  Laadloid  and  Tenant,  H  162-1S7,  200, 


211. 


REPLEVIN. 


See  Pledges;  Sales,  $  479. 
I.    RIGHT  OF  ACTION  AND  DEFENSES. 

8  4  (N.Y.Sup.)  C<»rta!n  docnments  of  value. 

^,,,.1,  ns  <1  N.  '-t'  ..      III  snhject  to  replevin,  hut 

that  a  canrt'l<  <l  <  l\.'.  k  ■  .mid  not  he  repleviued, 


Rachmann-Beehtel  Brewittf  Co.     GeU,  139  N. 

Y.  S.  807.  .   .  . 

Under  the  law  providing  for  the  replevin  of 
rliattels,  a  liquor  tax  certificate  may  be  re- 

plevined. — Id. 

IV.  PLEADING  AND  EVIDENCE. 

§57  (N.Y.Sup.)  Under  Liquor  Tax  Law,  H 
21,  22.  20,  authorizing  the  sale  of  a  liquor  tax 
certificate  to  qualitiecf  persons.  Laws  1911,  c. 

407.  amending  section  26,  and  Laws  101 1.  c. 

providing  for  registration  and  proof  of  an 
assignment  of  a  certititate  as  collalfral  st^urity, 
held,  in  replevin  for  a  certifuale.  that  the  com- 
plaint need  not  allege  that  plaintiff  was  not  for- 
bidden to  traffic  in  liquors.— Bachmann-Bechtei 
Brewing  Co.  v.  Gehl,  139  N.  Y.  S.  807. 

VII.  UABILITIES  ON  BONDS  AND 

inmERTAxnicM. 

§  124  (N.Y.Sup.)  Sureties  on  replevin  bond, 
under  Code  Civ.  Proe.  $  lOlH).  held  not  liable 
fur  the  amount  of  a  judyim-nt  in  favur  uf  a 
third  person  subseviuently  made  a  party  de- 
fendant and  awarded  pos^essiun  of  the  ciiattela. 
■  -First  Comni.-reial  Bank  of  Fontiac  ».  Valen- 
tine,        N.  Y.  S.  1037. 

RESCISSION. 

See  Sales,  {  bl. 

RESERVATIONS. 

See  Vendor  ami  Purchaser,  §  230, 

RES  GEST>E. 

See  Bvidence,  if  121,  122. 

RESIDENCE. 

See  Domicile. 

RES  JUDICATA. 

See  :riidgment,  H  6064)02. 

RESOLUTIONS. 

See  Corporations,  f  308b 

RESTAURANTS. 

See  Innkeepers,  |  11. 

REVENUE.  . 

See  Taxation. 

REVERSAL 

See  Appeal,  U  1169-118a 
REVIEW. 

See  Appeal. 

REVOCATION. 

See  Dedication;  Gifts,  i  41;  Tmsti,  |  80. 
RISKS. 

See  Master  and  Servant,  ||  217,  220,  26S,  288. 
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ROADS. 

8m  Hiffawayi. 

RULES. 

S«e  Master  and  8*-rv:int.       141.  2S& 

RULES  OF  COURT. 

See  Appeal,  i  5G4;  Jury. 

SAFE  PLACE  TO  WORK. 

See  lUater  and  Servant.  %%  101-103»  107,  118. 

SALARY. 

See  Corp  riti  t.s       808.  312.  320;  Mnnlc^ 

ipal  Curporatious,  f  21.*^. 

SALES. 

See  Appeal.  |  1050;  Itllls  and  Notes,  |  497; 
Hrokers;  Contrnets.  H  47.  117:  Corpora tions, 
M  121,  320;  IVeds:  E\  id.  ruv.  «  441;  Kx.- 
c-iition,  S  410:  Frauds,  Statutf  of.  jiS  lis. 
125:  Injnn«tinn.  y  01.  IKJ:  IiitDxicntinR 
L^iiors;  Liuidlord  and  Tcnunt.  $  44:  Limi- 
tation of  Actions,  S  195;  Master  and  Serv- 
ant. «  70:  Mines  and  Minerals,  1  80;  Plead- 
ing, I  125;  Pledges;  Principal  and  Agent  11 
flO.  104;  Set-Off  and  Counterclaim,  |  21; 
Vendor  and  Purchaser. 

I.  REQUISITES  AND  VALIDITY  OF 
OONTBAOT. 

5  23  (X.Y.Sup.)  Fnrts  held  to  '^how  a  siiffi- 
«  i(  nt  iiUM  tinu  of  minds  to  constitute  :i  contract 
fur  the  soil'  of  nilil»<r.  — I'dcI  v.  T>rua8wick* 
lialke-CoUender  Co..  l.'iO  M.  Y.  S.  (i02. 

n.  coNSTRtrcTtoir  of  ooxtraot. 

{81  (X.Y.Sup.l  Where  one  orders  a  belt,  sny- 
ing  that  he  desirt'd  it  by  a  c  rtniii  day  and  the 
other  party  said  in-  wnuhi  try  to  ha\<"'  it  roady 
then,  but  did  nut  have  it  ready  until  the  day 
following,  the  same  beinK  within  ;i  reasonable 
time  after  the  order,  the  right  of  reaciasion  did 
not  exist.— Morse  v.  Canasvracta  Knitting  Co.. 
139  N.  Y.  S.  «;;!4. 

{8!  (N.Y.Snp.)  A  contract  calling  for  the  de- 
livery of  merchandise  about  DecemlM'r  L'dtli,  and 
for  a  siiiiiinent  f.  o.  b.  Boston,  ia  complied  with 
u  here  the  eooda  are  shipped  on  Decemoer  22d.— 
iluglies  V.  ConaUntia.  ia»  N.  Y.  S.  866. 

■ 

IV.  PERFOBMANCE  OF  «MMITBAOT. 

(C)  Delivery  iind  Acceptance  of  Goodn. 

5  l68'/2  (N.Y.Sup.)  Where  purchasers  of  rice 
reserved  the  right  to  examine  it  before  accept- 
ance, and  di<l  examine  and  reject  it,  title  did  , 
not  pass,  so  tiiat  they  could  not  he  compelled  to  [ 
accept  the  rice  and  recover  by  counterclaim 
damages  for  its  defective  quality,  luit  could  re- 
sist nn  action  for  its  price  on  the  ground  of 
brt  ach  <.f  contrnt  t.—  Standard  Milling  Co.  v.  I>e 
Pass,  i::;)  x.  Y.  s.  oil. 

I  173  (N.Y.Sup.)  Defendant,  selli  np  tomatoes 
to  be  packed,  by  contract  giving  tlie  uddn  ss  of 
plaintiffs,   the   pnrcha<.  rs,   i»ro\  idiiiL-   for  ship-  1 
tnent  "as  soon  as  packed,"  and  not  providing] 
for  farther  shipping  instructiona,  could  not  r^ ' 


VIU.  REMBDIBS  OF 

(C)  i%ction»  for  BVMMh  mt  Comttmnt. 

i4l6  (N.Y.Sup.)  In  an  action  for  breach  of  a 
contract  to  sell  gocKis  for  resale,  it  was  ♦rror 
to  exclude  plaintitT's  cvid.-ncc  that  he  t  rideavor- 
ed  to  buy  goods  of  tiic  same  character  iti  the 
o|)en  market,  thonuii  the  complaint  did  not 
Htate  the  measare  of  daaMMpa  to  which  such 
evi<lence  would  be  pertinent— Ffntcelsteln  v.  Sel- 
witz.  139  N.  Y.  S.  122. 

§418  (N.Y.Sup.)  A  manufacturer,  breaching 
his  contract  to  furnish  goods  for  resale,  is  liable 
for  the  difference  between  the  market  pric«  at 
the  time  and  place  of  dellverr  and  the  agreed 
price,  if  the  goods  are  ol)tainable  in  the  market, 
and.  if  not,  for  tiie  difference  between  the  coD- 
tra<  t  ))rice  and  the  resale  price,  less  expen.-^ 
saved.— Finkolstcin  v.  Selwitz,  130  N.  Y.  S.  122. 

For  breach  of  a  contniet  to  manufacture  and 
deliver  merchandise  bought  for  resale,  the  par- 
chaser  is  entitled  to  recoyer  as  general  damages 
the  difference  between  the  market  prir<»  .nt  the 
tinif  and  place  of  delivery  and  the  cuntraet 
price,  though  he  falls  to  prove  special  daaaagea 
—Id. 

(D)  Actions  and  Conntcrclnlms  for  Brcack 
of 


1429  (N.Y.Sup.)  Where  the  sale  of  a  mare 
was  conditional  on  payment  of  the  p>rife.  an  .n-  - 
tion  for  breach  of  warranty  of  sonndmss  will 
not  lie,  where  the  purchase-monef  note  was  not 
paid  at  ninturity.— Carpenter  t.  Chapman.  13B 
N.  Y.  S. 

11430  (N.Y.Snp.)  If  tliere  was  a  warranty  as 
to  the  <ii:.rliii,,ii  of  a  mare  sold  and  breach 
thereof,  the  mare  dying,  the  st  llcr  could  not  re- 
cover the  balance  of  the  pun'h.a3e-monejr  sole 
in  the  buyer's  action  for  breach  of  warrantr.— 
Carpenter  v.  Chapman,  180  N.  Y.  8.  849. 

§440  (N.Y.Sup.)  In  nn  action  for  broach  of 
an  exi>ress  warranty  that  yam  should  be  of  a 
quality  ciiml  to  a  sauiplr.  jiroof  that  under- 
wear manufactured  therefrom  waa  worth  00 
cents  per  doaen  leas  than  If  mada  from  aaeh 


fuse  to  deliver  because  no  such  in.<tructi"ris 
were  promptly  given.— Seeman   v.   Ctias.   JtL  i 
Scon  Packing  Co..  139  N.  Y.  8.  Mt. 

VI.  WABRAXm. 

1272  (N.Y.Sup.)  The  law  would  imply  tU 
seller's  agreem<  nt  thsit  rice  sold  was  of  a  mer- 
chantable (piality.— Standard  Milling  Co.  T.  Da 
Pass,  lao  N.  Y.  S.  (ill. 

f  288  (N.Y.Sup.)  Where  an  oral  contract  for 

the  sale  of  yarn  contained  an  (  X press  warranty 
of  quality  equal  to  a  sample,  sui  h  expresr*  war- 
ranty survives  accei)tant  f  of  the  roikIs.— Pow.  :i 
V.  New  England  Cotton  Yarn  Co.,  130  K.  Y.  is. 

Vn.  BEMBDIES  OF  8ELI.EB. 

(E)  Acftonii  for  Price  or  Valac. 

|3S3  (N.Y.9up.)  Complaint  in  an  action  f.T 
price  of  lumber  hcM  Insufficient.  Ive.  aus*  it  dm 
not  show  that  the  hinibt  r  \\,ns  sold  by  jdaintifi-.. 
or.  if  sold  by  another,  that  the  ciaiui  bad  lit-ea 
assigned  to  them,  or  that  defendant's  i>romi!ie 

'""d"^  ^«  them.— .McCarthy  v.  Fitager- 
aid,  139  N.  Y.  &  WO, 
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yarn  as  drfondant  was  to  funiish  waB  not  the 
proper  modo  of  showing  the  diffprencf  in  value, 
and  heDC«  the  admusioa  of  such  proof  wa«  er- 
ror.—Powell  V.  New  Bngltnd  Cotton  Yarn  Go^, 
X.  Y.  S.  569. 
1 442  (N.Y.Siip.)  'SVlit  re  an  nrtidc  is  deliver- 
ed tO  a  buvor  with  an  express  warranty,  the 
mearare  of  the  buyer's  damasks  on  breach  of 
"w  arwrtity  \n  the  difference  between  the  value  of 
th-  article  if  it  had  been  as  warranted  waa  its 
aruial  value.— Powell  v.  New  Eugland  Cotton 
Yam  Co..  139  N.  Y.  S.  660. 

nC  CMI1IDITIOHA&  SALES. 

5  467  (N.Y.Sup.)  Where  there  is  no  evidence 
of  intent  nor  any  disputed  facts,  the  eonatmc- 
tion  of  the  waiver  in  a  contract  jiroviding  that 
a  purchaser  waived  all  the  benetits  of  tlie  pro- 
visions of  tlM  Lien  T^w,  the  blank  in  which  the 
contract  was  drawn  Imying  been  printed  when 
8uch  law.  which  had  then  been  repealed  and  re- 
enacted  in  the  Personal  Property  Law,  was  itt 
force,  is  solely  for  the  court.— Sutch  v.  Kellej', 

N.  Y.  s,  ri:i4.  .  , 

A  contract  drawn  by  a  vendor  which  is  de- 
aifned  to  woric  a  forfature  of  goods  sold  and 
money  paid  thereon  on  certain  conditions  is  to 
be  strictly  construed  8i;ainst  the  vendor. — ^Id. 

1 479  (N.Y.Siip.)  A  seller  in  a  conditional 
contract  of  sale  may.  in  default  of  payment, 
exercise  his  right  to  take  possession,  and  he  is 
not  deprived  thereof  merely  because  be  attempt- 
ed to  exercise  it  by  void  process  of  replevin.— 
3iIend»^lson  v.  Irving,  139  N.  Y.  S.  IM.-. 

1481  (N.Y..^np.)  Under  Personal  Property 
Law,  f  65,  iMoviding  that  a  seller  is  liable  for 
payments  made  for  property  sold  conditionally, 
whew  he  retakes  the  property  and  retains  it 
cvceedinfr  a  certain  time  without  sellinR  same, 
a  seller  who  retook  property  and  rente<l  it  for 
four  months  and  appropriated  llie  rent  witliout 
applying  it  on  tlie  cnntraet,  was  liable  for  a  re- 
turn of  the  pavinents.— ("rowe  Liquid  Car- 
bonic Co.,  13»  ii.  Y.  S.  587. 


SERVANTS. 


See  Master  and  Servant. 


SERVICES. 

See  Master  and  Servant,  $  70 :  Work  and  Labor. 

SET-OFF  AND  COUNTERCLAIM. 

See  Judgment,  fi  054;  Jury:  Sales,  1  168V6* 
Work  and  Labor,  U  oO. 

X.  HATURE  Aim  OROimOS  OF 

REBffEDT. 

121  (N.Y.Sup.)  The  fact  that  defendant,  sued 
for  the  conversion  of  horses,  had  sold  them 
without  compliance  with  the  Lien  r.>aw.  did  not 
preclude  him  from  proving  a  counterclaim,  al- 
leKing  that  a  certain  amount  was  originally  due 
from  the  plaintiff,  and  allowing  credit  for  the 
sale  price.— Waters  v.  Lang.  139  N.  Y.  S.  844. 

BL  smunBOT-MATm. 

J  22  (N.Y.Sup.)  Manager  of  hotel,  who  wrong- 
fully continued  in  the  posses-sion  and  manage- 
ment after  discharge,  /ie/*i  not  entitled,  when 
sued  by  the  owner  for  the  money  collected,  to 
recoup  his  losses  on  the  hotel  from  the  rents 
wrongfully  collected  for  storerooms  in  the  same 
building,— Pakas  v.  Hurley,  13U  N.  Y.  S.  72. 

§29  (N.Y.Sup.)  A  couuterclnini  in  an  action 
for  the  conversion  of  horses,  alleging  that  a  cer- 
tain amount  was  originally  due  from  the  plain* 
tiff,  and  allowing  credit  for  the  sale  price,  arose 
out  of  the  contract  under  which  the  horses  were 
delivered,  and  so  was  connected  with  the  sub- 
j«vt  of  the  action,  as  defined  by  Code  Civ.  Proc. 
§  501,  relating  to  the  subje<n  of  a  counterclaim. 
-Waters  v.  Lang,  139  x\.  Y.  S.  844. 

SETTLEMENT. 

See  Accord  and  Satisfaction;  Account  Stated; 
Bxecntors  and  Adminlatmtors,  U  507.  808; 
Payment;  Release. 

SHAM  PLEADING. 

See  Fleadinf,  i  862. 

SHERIFFS  AND  CONSTABLES. 

See  Conrts,  f  169;  Execution,  f  400. 

SIDEWALKS. 

See  Municipal  Corporatfons,  §1  763.  818.  821. 

SIGNATURES. 

ISee  Landlord  and  Tenant,  §  22;  Wills.  |  ^03. 

SLANDER. 

See  Libel  and  Slander. 

SLEEPING  CARS. 

See  Carriers,  §§  413,  417. 

SPIRITUOUS  LIQUORS. 

See  Intoxicattng  Ltgnon.  

In  Dee.  Dig.  A  Am.  Dig.  Key  No.  Ssrtes  4  Indexes  see  same  tople  and  saetton  (D  vmtBm. 


SAMPLES. 

Sea  Saica,  i  dda 

SATISFACTION. 

Sea  Accord  and  Satisfaction;  Payment;  Be- 
lease. 

SECONDARY  EVIDENCE. 

See  Evidence.  §§  181,  182. 

SELF-SERVING  DECLARATIONS. 

See  Evidence,  IS  271. 

SENTENCE. 

See  Criminal  Law.  §§  102.!.  120<;,  1217. 

SEPARATE  TRIALS. 

See  Trial,  i  3. 

SEPARATION. 

See  Husband  and  Wife,  t  80ft 
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SPUniNG  CAUSES  OF  ACTION. 

S«e  Action.  1  68. 

STATES. 

See  Conatltutionnl  Law,  ^  05 ;  Criminal  Law, 
I  1024;  Intoxicating  Liquors,  |  ti;  Officers, 
U  2,  110;  Weapons. 

▼I.  Aonomk 

§  (91  (X.Y.Sup.)  Tho  state  can  only  be  S"od 
by  its  own  consent— Lippmann  t.  Mende,  139 
N.  T.  8.  208. 

STATUTES. 

S.     i^rands,  Statute  of;  liiniitation  of  Ac- 

tiuiis. 

Z.  EH ACTMENT.  REQUISITES,  ANB 
VAUDITT  m  OERBRAIi. 

§  35^  J  (X.Y.Siip.)  TIu'    rt  fct  cnduin    provision  ' 
of  Itruiix  ('<»unty  Act,  $  Kl,  that  the  act  sboiilil  . 
bo  inopf'nitive  unlt'ss  a  majority  of  the  voii'H 
in  tbo  new  cuunty  should  be  in  its  favor,  hfld 
uneonstltutionnl.— Teoiilo  ex  r«l.  Unger  Ken- 
nedy.      N.  Y.  s.  s;m-,. 

§64  (N.Y.Sup.)  Invalidity  of  Bronx  County 
Art,  §  providin;;  tliat  the  act  should  be  in- 
ouerativt>  unless  a  majority  of  the  votes  cast  in 
the  county  sbould  be  in  its  favor,  held  to  affect 
a  substantial  part  of  the  act,  and  to  render  the 
whole  act  unconstltutionaL — People  ex  reL  v. 
linger  t.  Kennedy,  188  N.  X.  8*  896. 

yi.  oomnvcTioN  Ajm  ofbba* 

TIOM. 

(A)  G«aeral  RsIm  off  CoBBtvastlm. 

f  181  (N.T.Sup.)  While  the  courts  cannot  so 
interpret  a  statute  as  to  avoid  inequaUtiea 


where  its  intention  is  plain,  they  may  where 
there  is  room  for  interpretation  ronstnie  it  so 
as  to  avoid  false  <  onst'qut  n«  <  >  wlii'  h  cannot  I*' 
deemed  to  have  been  intended  by  tiie  Li^isU- 
ture.— People  ex  rel.  Braebom  Aae*n  Hank- 
ing, 139  N.  Y.  S.  430. 

§  184  (N.Y.Sup.)  Statutes  ranst  be  construed 
in  view  of  the  existing  condition  of  the  law 
and  the  evil  aimed  at. — I'eople  ex  rel.  I>ariin.; 
v.  Warden  of  City  Prison,  139  N.  Y.  S.  277. 

$215  (N.Y.Sup.)  In  determining  the  meania: 
of  a  word  used  in  a  statute,  the  court  is  wir- 
rant'  d  in  considering  the  sr  ope  and  purp« 
of  the  act,  its  history,  other  statutes  in  iwri 
materia,  and  judicial  construction  of  similar 
statutes  in  other  jurisdictions.— Lipstein  v. 
Provident  Loan  Society  of  New  Tone,  139  N. 
Y.  S.  7!>9. 

$224  jN.Y.Sup.)  In  determining  the  proiurr 
construction  of  apparently  conflicting  statutes, 
the  intent  in  their  pas-sage  governs,  which  is  t» 
be  gathered,  not  only  from  the  language  of  the 
acts  themselves,  but  from  their  relation  to  each 
other  in  the  order  of  titne  of  their  enactment.— 
Dominick  v  St.  rn,  i:;-.)  N.  Y.  S. 

1226  (N.Y.Sup.)  When  the  legislature  en- 
acts a  statute  which  is  a  transcript  of  an  Ens* 
lisb  act  that  has  received  a  known  and  settled 
construction  by  the  courts  of  that  ^  country. 

such  ronstnution  is  deemed  to  be  within  the 
intent  of  ilie  lawmaking  power.— Lipstein  r. 
Provident  Loan  Society  of  New  York,  138  N. 
Y.  S.  799. 

^  231  (N.T.Sup.)  A  construction  of  statutes 

based  upon  the  order  of  their  pas^rige  ^  n-?  n<'t 
affected  by  the  subsequent  re-ennettnent  th^^re- 
of  in  the  Consolidated  Laws,  in  view  of  tli- 
statutory  iiroviiiion  for  tlie  construction  of  tin- 
Cousolidateii  Laws.— Dominick  t.  Stem,  139 
N.  X.  S.  09. 


CONSTITUTION. 

Art  1.  g  3  806 

Art  3.  I  IS  216 

Art  6,  I  19  672 

Art  6,  I  28  614 

OODB  OF  CIVIL  PROGE- 
1>URE. 

I  ;M().  subsiec.  3   4." I 

.".s-j,  subeec.  5   TTs 

390   l::*.) 

396    778 

401    12!) 

S  4HS.  subsec.  0   341 

§  .'»()<>    ISS 

r.01   844 

.^.47    341 

746    9t;9 

780    100 

§8  706,  707.  SH2   3.17 

SHI.^   1(».37 

S  SL'2    ;;iio 

I  S29   540,  022,  915 

I  830    887 


STATUTES  CONSTRUED. 

I  8314   758 

f  S02   1070 

i  U13    .-22 

U  'Mi4.  965.  869,  876  341 

fi077   .320 

§    47 

If  1010,  1021   341 

I  1022    OSO 

S  11  ^   1010 

§  i:'>17.    Amended  by  Laws 

1012,  ch.  380  ri87.  ir.'il 

f  15.3.S   070 

I  1(5.39   W)n 

1  1099   KK'.r 

IS  17r»7.  subsec.  2  KM'tS 

i  17<»3.  subsec.  1   78 

Sf  1!>07,  1908  32.-. 

i  24:m   i(».-,o 

I  2441    S!l3 

i  2472   llO.-i 

I  2481,  subeec.  6  < 

§  2>;j4   ll;-.-, 

i  2000  403 

i  2604    685 


f  2818.  Amended  hy  Laws 

1884.  cb.  408  784 

§  2821   « 

i  .-JCMi.-J  •••••••••■•>•••■•  «>«>•• 

I  32»N   3.'T 

:V.UH\a.   32l> 

3347.  subsec  4  894 

CODE  OF  CRIMINAI.  PBO- 
CEDUBB. 

§  0   104 

8  -.7   1013 

k  104,  105   82S 

5  275    447 

i  4.->0    li>4 

$  407   l<il 

$  viliS  •«••«•••••••■••••  •X^^A*' 

542    104 

«»10,    Amendi  d  by  Laws 

istm,  ch.  OS  90} 

§  .■••*••.•■•«••«.•  9S'.> 

§  G.S7    44 » 

>S  7ri(>.  7* '4  67< 

Ji  80U-^   44ti 
814   418 
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PENAL  CODE. 

S  10   8in 

I  571    807 

REVlSi:i»  LAWS  1813. 
Vultnuo  1. 
rage  4.-  ).  8  30   GS5 

III : V 1 SED  STAT  UTES. 
Fint  Bditiou, 
Volume  2. 
Pt2iCli.8,  tit  3.  f  6....  685 

CONSOLIDATED  LAWS 

lOOO. 

Ch.  2,  IS  189.  100  tMiO 

Ch.  3,  I  61  650 

<;h.  0   2n 

Oh.  e,  i  51  200 

Ch.  11,  I  12.  ^nh«-4'.  r>. 
Am«'ndo»|  h.v  Luwa  I'Jll, 
ch.  .•?.-.:»  023 

<'Ji.  Hi.  S  L»«!  aSl 

Ch.  r.\  g  47  m:> 

Cb.  14,  I  G  603 

Ch.  14.  I  82   50 

Ch.  17,  $!  lO.-].  in- 
AiiiorifU'd  by  Lnws  11>11. 
rh.  »»41>   itL'.l 

Ch.  20.  ij§  103, 104  l(»7:j 

h  •  23  ••■••••»•«••••••«  1 0"  > 

Ch.  23.  I  15   sr,:{ 

Ch.  2ri.  J  200   IM.I 

Ch.  -js.  55  •.»i2.  288   r.t) 

Ch.  ;u».  SI  475   72;) 

<  "h.  :u>.  ss  760,  761   337 

Ch.  ,30,  i  775   100 

Oh.  81    47 

Ch.  31.  I  77   ZrrO 

Ch.  31.  f  77.    Anif^nded  by 

Laws  1!>12.  ch.  530,  |  1  350 

Ch.  31.  IfS  2(»0-2f>-l   547 

<;h.  31.  S  200.  Anicndod 
by  Laws  1010.  ch.  3.52. . 

79ff.  805 
Ch.  31.  5  200.  sul.<*cc,  2. 
Atin  ii'l»'<l  by  I^ws  11)10. 

ch.  .'{.VJ   350 

Ch.  31.     U     201.  202. 
Amondod  hy  Laws  1010, 

ch.  352   709 

Oh.  81.  ii§  203.  204   700 

Ch.  33    ,531 

Ch.  33.  $  0,  suhsoc.  6   US 

Ch.  34  (I  8,  sTib.sor.  0.  add- 
ed by  Laws  1910,  ch. 
4n4>.   AmradMf  by  Laws 

1011.  fh.  20S   .-r.:^ 

Ch.  34,  iiil  21,  22,  20  807 


Ch.  34.  i  26.  Amended  by 

Ijiws  l!tll,  ch.  407   807 

Ch.  30.  i  -.U)  670 

Ch.  40.  |j|  S81.  8M  309 

Ch.  40,  I  1290  «31 

Ch.  40.  S  1.308  212,  831 

Ch.  40.  I  13(K)   831 

Ch.  40.  f  1S97.  Ameuded 

by  Laws  19U,  ch.  196»  § 

1    277 

Ch.  40  t§  I'.n  1  added  by 

Laws  1911.  cb.  105,  i  2)  277 

Ch.  40,  I  1037   1075 

Ch.  40.  I  ItUl   309 

Ch.  40.  f,  2H5   044 

Ch.  40.  $  2ir>2..644,  640,  H»75 

Ch.  40.  IS  liist;  KM 

Ch.  41    rwM 

Ch.  41,  «  12  1>.V> 

Ch.  41,  fi  16   800 

Ch.  41,  s  IS   (;•>.-. 

Ch.  41.  I  23   1112 

Ch.  41,  JS  <i5  .5S7 

Ch.  42,  If  40.  42,  51   3t55 

Ch.  50.  11  42.  01  SJIO 

Ch.  50.  I  113  955 

Ch.  r>0.  I  KMJ  7S4 

Ch.  50,  §  175....   070 

Ch.  50,  S  242   77S 

Cb.  51).  i  2!»1   97 

Ch.  50.  i  on  074 

Ch.  60.  II  251,  253.  260. .  436 
Ch.  68.  ii  60.  61........  873 

CONSOLIDATED  LAWS 

1010. 

Ch.  IS,  S  53  210.  <;27 

Ch.  40.  $  9  216,  (;27 

Ch.  49,  S  10  027 

Ch.  49.  S  22  210 

Ch.  49.  SI  24,  80  627 

Ch.  49,  IS  171,  174  216 

CITY  CHARTERS. 

Greater  New  York.  Laws 

1901.  cb.  466   680 

Greater  New  York.  | 

Laws  1901,  rh.  4m  206 

Grcntor  Now  York,  |  3iS.3, 

siiUs.'c.  0.    Laws  1001, 

ch.  400    991 

Greater  New  York.  $  407. 

r>aw8  1901.  ch.  m>  266 

Greater  New  York.  S  779. 

l.aus  10(11.  .  ti.  40<;   104 

(Jrejitt  r  Ne  w  York.  |  103.5. 

I>aws     1!MH,     cb.  4(50. 

Amended  by  Laws  1011. 

rh.  65  298 

Greater  New  York.  5  1.'13. 

1.11  \vs  nm,  ch.  400   718 


MUNICIPAL  COURT  ACT. 
(Laws  1902.  eh.  680.) 

i  42,  8ul»sec.  2   939 

I  187   039 

LAWS. 

1802,  ch.  110  685 

is.s_'.  oh.  410.  I  1453   212 

1S.S.5.  ch.  114  1077 

Is^J,  ch.  408    784 

1501,  cb.  4,  I  4.  Amended 
by  Laws  1912.  ch,  226.  | 

1   rr.   982 

ISJM.  ch.  4.  J  6  982 

1502.  ch.  OSf,  §15  195 

1S95.  ch.  9S  9!»5 

1901,  ch.  400    680 

1001,  cb.  466.  f  5  266 

1001,  ch.  466,  f  383,  sab- 
sec.  9  091 

1!H>1,  ch.  4«iO.  f  407   266 

1IK)1,  ch.  4ni;,  s  77'.)   104 

1901,  cb.    4t;0,    I  10.35. 

Amended  by  Laws  1911. 

ch  05. .  *  .  •  208 

1901,  ch.*46e,'i*i64s!!!!!  tis 

1902,  ch.  580.  §  42,  sub.sec. 

2   939 

1002,  ch.  .5S().  1 187   030 

1002,  ch.  r,()0  7si 

1903,  ch.  147.  8  3   150 

1005^  chs.  655.  656  ..1013 

1906.  ch.  724/1 17   93 

190.5.  ch.  724.  I  32    505 

100<».  ch.  :5.5.    Amended  by 

Lavv8  1011.  chs.  640.  826  572 
1!HK».  ch.  74   180 

1909.  ch.    ■isn.  AineiKled 

by  lM\n  1911,  ch.  317.  .  46 

1910.  ch.  .^52  .m  7J>!).  805 

1010.  ch.  374.  I  287  1072 

1910.  ch.    494.  Amended 

by  Law8  1911,  ch.  298. .  5.'.:{ 

1911,  ch.  t«  298 

1911,  ch.  195.  HI.  2  277 

1011,  ch.  2«a   S07 

1011,  ch.  298   553 

1911.  eh.  296k  I  8^  sabsec 

9   2m 

1911.  ch.  317   4<^ 

1011,  ch.  .359   923 

1911,  ch.  407   807 

1911,  ch.  040   .'■,72 

1911.  ch.  m*)   923 

1911,  ch.  sJO  572 

1!»11.  ch.  SOI  023 

1012.  ch.  220   082 

1012,  cb.  .m  587,  1051 

1012.  ch.  530. 1  1  350 

1912.  ch.  54S.  19   014 

1912,  ch.  548.  I  10  890 


STAY. 

See  UndeitalrinKs. 

STIPULATIONS. 

Sec  Abatement  and  Revival,  |  70:  Attorney 
and  Client,  f  86:  PleadinR,  |  406. 


fi  14  (N.Y.Sup.)  On  motion,  after  plalntilTs 
dentb,  anaiust  his  representatives  to  vacate  a 
judcment,  court  held  to  have  power  to  mnke 

sucli  papers  ns  ini-'ht  l>e  a  jm  rtincnt  purt  of 
the  prrH'eedin>:.-»  in  a  iii-'tinn  tuMili-  before  phiin- 
tifT's  death,  wliirli  did  i>m|  .ihati'  lM<a>ise  of  a 
Ktipuiation  by  plaintiff. — lluut  v.  liuut,  130  N. 
Y.  8.  413. 
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STOCK. 

8m  Cbrpomtlont,  H  82-166,  820l 

STOCKHOLDERS. 

See  Corporatiuns.       151,  908,  32a 

STOLEN  GOODS. 

See  Iie<.'<  i\  ins  Stolou  Goods. 

STREET  RAILROADS. 

Sec  Master  and  Servant.  If  278^  286»  280: 

Nuisance,  $  72 ;  Railroads. 

I.  ESTABLISHMENT.  CONSTRUC- 
TION, AND  MAIlfTEIfAllOB. 

913  (N.Y.Sup.")  The  confirmation  in  1907  of 
a  report  of  comnus.si<in«'rh  that  ii  subway  shonld 
not  then  bo  (■(>iistru<'tfd  in  a  i  rrtaiii  sticft  hi  hi 
not  an  adjudicution  that  a  subway  siiould 
never  be  constructed  in  that  street,  so  as  to 

f>reclude  a  subsequent  application.— In  re  Pub- 
ic Service  Commission,  13»  N.  Y.  S.  982. 

Under  Itapid  Transit  Act  (Laws  ISJU.  c.  4.  as 
amended  by  Laws  1J)12,  c.  21'(t)  5  4.  n'<]uiring 
thegoniTul  i>lun  of  (  (iiist  imk  tinn  i>f  a  subway,  etc, 
to  contain  details  showing  th*-  t'Xt»'nt  to  which 
abutting  proi>erty  is  affected,  and  sei-tion  tJ.  re- 
quiring Public  Service  Commissions  to  prepare 
mteil  plans  of  construction  in  accordance  witli 
the  general  plan,  tbe  general  plan  need  not 
show  how  deep  an  excavation  will  be  necesaary, 
or  what  detailed  changes  are  required  to  prop- 
erly construct  tlip  road.— Id. 

The  action  t.f  the  Public  Service  Commission 
in  amending  tbe  general  plan  of  construction  of 
a  double^tmclc  aubway,  so  a.s  to  show  tliat  th« 
tradn  were  to  be  on  one  level,  was  a  mere  de- 
tail, not  requiring  tbe  plans  to  be  resubmitted 
to  a  new  conmisiicm  or  tbe  monidpftl  autbori* 

ties.— Id. 

In  so  far  as  possibb  .  the  city  should  sec\ire 
abutting  owners  for  dania:>'e  to  abutting  prop- 
erty because  of  defective  plans  for  the  construc- 
tion of  a  subway  or  negligence  in  construction, 
or  for  damairea  from  its  construction  upon  tbe 
proposed  i)lan. — Id. 

1 22  (N.Y.Sup.)  Before  a  street  railway  may 
construct  its  road  over  n  public  faighwoy»  it 
must  obtain  tbe  certificate  of  convenienoe  and 
necessity  from  the  Pobtfe  Service  C'ommlssion 

provided  by  Kailroad  Law.  5  0.  or  the  ron«cnt 
of  the  Conitiiission,  under  Public  Service  ( 'oin* 
mission  I*aw.  §  or  both,  the  const  iit  of  the 
local  authorities,  and  the  consent  of  tbe  abut- 
Ung  owners,  or  the  doterminntion  of  commis- 
sioners in  favor  of  the  road,  under  Const  art 
8,  f  18,  and  Railroad  Taw.  |I  171.  174.— Man- 
hnttaii  P.ridge  Three  Cent  Line  v.  Brooklyn 
Heights  1{.  Co..  139  N.  Y.  S.  21C. 

§25  (N.Y.Suii.)  The  commissioner  of  bfldfea 
of  New  Yorlc  City  cannot  authorize  the  opera- 
tion of  a  street  railroad  over  a  public  street 
not  otherwise  aiitliori/td  in  th<'  nuimiir  pre- 
scribed by  law.— Manhattan  Bridge  Three-Cent 
Line  V.  ^hird  Avenue  Uy.  Co.,  138  M.  Y.  S. 
434. 

141  (N.Y.Snp.)  Application,  under  Railroad 

Law,  5  22.  for  the  api»oinitiu'nt  of  corninissiun- 
ers  to  determine  tbe  couipeusatiou  for  crossing 


tracks  of  defendant  railway  at  their  inter*-:- 
tion  with  Flalbush  Avenue  extension,  w  her»- 1  ** 
constant  of  the  requisite  number  of  owuer»  a!i>ci| 
Flatbush  Avenue  extension  is  shown,  will  b* 
granted.— Manhattan  Bridge  Three  Cent  Lin* 
V.  Brooklyn  Heights  R.  Co.,  139  N.  Y.  S.  21«;. 

The  consent  of  existing  railroads  hari.i( 
trackage  on  streets  other  than  Flatbush  .\vfnu» 
extension,  on  routes  coincident  with  thi».>e  r.f 
plaintiff,  is  not  nece«.sary  to  plaiDtifTs  right  ,f 
crossing  tbe  defendant's  tracia  where  tbey  is- 
terteet  that  avenue.— Id. 

n.  ItEOUI.ATIOH  AND  OPERATEOK 

SII3  (N.Y.Sup.)  Evidence  that  the  city  had 
contracted  for  tJie  paving  of  a  street  adjac**^ 
to  the  tracks  of  d(>fendant  street  railroad.  I7 

defects  in  which  pi \intiff  was  jolted  from  hi» 
waijon.  and  that  ila-  <  outractor  agretHl  to  re- 
pair it  for  li)  \i-.\v-.  and  the  city  had  rendt'ivl 
a  bill  to  the  railroad  company  for  its  part  of 
the  expense,  held  admissible  for  the  railr<.>tl 
company  in  an  action  for  plaintifTs  injuries.- 
Maloney  T.  City  of  New  York,  189  N.  Y.  & 
794. 

STREETS. 

See    Highways;    Municipal   Corporatiuns,  ii 
658-706.  796»  806. 

STRIKING  OUT. 

See  Pleading,  |  S62. 

SUBROGATION. 

S«»e  Principal  and  Surety.  S  147. 

J  I  (X.Y..*<up.)  Sul»ro}:alion  is  based  on  th* 
fact/<  of  each  jjarticular  case,  and  is  geuenillT 
applied  where  one  person  is  <ompelled  for  hi* 
own  protection,  or  that  of  voine  interest  whi<b 
he  represents,  to  jpay  a  debt  fur  wliicb  another 
is  iiritnarilv  liable.—- SextOD  v.  Feaaterer.  139 
X.  Y.  s.  sn. 

§7  (N.Y.Sup.)  A  surety,  who  pays  the  d^^bt 
of  his  })ririci|)al.  is  submgateil  to  all  tbe  secur- 
ities. Ileus,  and  equities  held  by  the  creditor 
against  the  principal,  and  is  en  tided  to  en- 
force them  against  the  principal  in  a  oourt  of 
equity.— Sexton  v.  Feosterer.  iJ»  N.  T.  8.  81L 

A  surety  for  the  drawer  of  a  bill  on  paynieot 
is  8ubr6gat«'d  to  the  rights  of  tlie  bolder.— Id. 

A  prior  surety,  conijielled  to  pay  a  dcl^t. 
be  subrogated   to  the  rights  of  the  creditor 
against  the  subsequent  tunty^Id. 

I  1 1  (N.Y.Sup.)  Where  an  agent  received 
money  from  the  owner  to  pay  asses.vnients  on 
property,  and  the  agent's  servant  fori;.  <l  a  cli«ik 
against  funds  of  tbe  agent,  which  was  used 
pay  the  assessments,  the  liank  on  which  th« 
check  was  drawn  was  not  entitled  to  aubioga- 
tion,  on  repaying  the  money  to  the  asenfs  cs> 
tate.  to  the  lien  of  the  city  on  the  asstessment?. 
—Title  Guarantee  &  Trust  Co.  v.  Haven,  13U 
N.  ¥.  8.  207. 

SUBSCRIPTIONS. 

See  Corporationa,  |  82;  Judgmont,  1  2SQL 

SUIT. 

See  Action. 
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SUNDAY. 

129  (N.Y.Sup.)  I'ndpr  IVnal  Law.  §  2ir)2. 
f orhiiitlinjc  theatrical  perfoniii\Dce«  on  Sunday, 
uiifi  inakins  everv  person  aiding  the  performance 
|ruilt>-  of  a  oiiMciemennor,  keUl  on  demurrer  to 
information,  that  only  luanaKers  and  ownerH, 
and  not  actors,  ticket  sellorH,  and  othcr>i  la- 
l>i<rinir  nli  iin  tln^  tluntor.  wore  prlnripals:  the 
nctors  niiii  lalxiriTs  only  Iwine  puniHbable  un- 
<lcr  section  2145.— PMpIe  v.  IlammeXBteiD,  139 
14.  Y.  8.  644. 

fi  29  (N.T.Snp.)  TTnder  Penal  Law,  |  2162, 
forliiddins;  tlH-ntrlfal  performances  on  Sunday 
iiiid  tnHkin;;  ovfry  i)crs(in  aiding  the  porform- 
ani'c  guilty  of  a  inisdi  nu'nn«ir.  lirM.  on  demur- 
rer to  information,  that  Ivith  the  iHTfornuTtt, 
nanagen,  and  any  per»ton»  aaniiitiner  in  the 
Iperformance  were  prindpala  conunittinx  the 
•ane  olfenRc  by  \  iolatlon  of  the  same  itatnte. — 
roojil..  V.  Hammcrstein,  13f)  N.  Y.  S.  lOTa. 

I't-nal  Law,  i  lf».'I7.  providin;;  an  iniptison- 
iix  nt  for  not  nior<>  tlian  ono  year,  or  a  fim-  «»f 
not  more  than  $500.  or  both,  by  itn  express 
terms  fixes  the  punishment  for  givins  theatric 
<«1  performancea  on  Sunday;  Penal  Law,  | 
21R2,  forbidding;  such  performance,  not  pro- 
vidinK  a  specific  punishment.— Id. 

S  29  (N'.V.MaK.Ct.)  Evidence  hrlrl  to  sustain 
conriction  for  violation  of  Penal  I.iaw,  |  IM.VJ, 
mnkinjc  it  unlawful  to  exhibit  certain  perform- 
ances on  Sunday.— People  t.  Kingston,  N. 
y.  s.  (Vift. 

In  a  prosecution  under  INnal  I>a\v,  §  2152, 
proliiliitinK  certain  Sunday  tbontrical  perform- 
ancc-i  evidence  held  to  show  that  defendant 
vn^i  mnnaKer  of  a  prohibited  performance.— Id. 

L'nder  Penal  Law,  f  2152,  forbidding  theatri- 
cal perfomuincea  on  Sunday,  and  making  ever)* 
person  aidlnir  the  performance  xullfy  of  a  mis- 
demeanor, held  on  motion  to  ailimlm  the  com- 
plaint tti.it  Imth  the  performers,  manasers, 
nn(i  any  persons  assisting  in  the  performonce 
were  principals  commit tinu  the  same  offenSe  by 
violation  of  the  same  statute.— Id. 

SUPPLEMENTAL  PLEADING. 

Sea  Fleadiag,  |  280. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Execution,  i|  372-410. 

SUPPORT. 

Ses  Husband  and  Wife,  1  300. 

SURETYSHIP. 

8ee  Principal  and  Surety. 

SURRENDER. 

See  Landlord  and  Tenant,  fl  IM,  231* 

SUSPENSION. 

See  Attorney  and  Client.  S$  4(Mn. 


TAXATION. 

See  Attorney  and  Client.  |  1S2 :  d.iirts,  §  .512: 
r>escent  and  Distribution,  5  5;  Executors  and 
Administrators,  523:  Landlord  and  Tenant, 
I  140;  Life  Estates;  Partition.  §  Ki :  Sub- 
rogation: Vendor  and  Purchaser,  i  108. 

m,  UABIUTT  OF  PERSOIIS  AMD 

PROPERTY. 

(D)  KxemptloBS. 

1200  (N.T.Snp.)  Under  Tax  Law.  (8  251, 
2.">.'?.  2n0,  proriainc  that  property  within  the 
state  taxed  by  that  act  shall  be  exempt  from 
other  taxation,  etc.,  a  bond  secured  by  a  mort- 
Kajre  on  real  property  partly  within  and  partly 
without  the  state  is  taxable  by  the  lix'al  asses- 
sors in  an  amount  proportionate  to  the  value 
of  the  real  property  outside  the  state.— People 
ex  rel.  Bcaeoum  Aas'n  v.  Hanking,  130  N.  Y. 

s.  mi 

V.  LEVY  AND  ASSESSMENT. 

(G)  Revlevr,  Correction,  or  Settins  Aalde 
of  AMeMBieMt. 

1406  (N.Y.Sup.)  Certiorari  to  review  deter* 
mfnation  of  board  of  taxes  and  assessments  on 

an  application  for  ii  reduction  or  cancellation 
of  an  assessment  of  hank  shares,  instituted  No- 
%'emher  2t>.  I'.MO.  held  barred  by  the  limitation 
contained  in  Laws  1009,  c.  74.— i'eoultt  ex  rel. 
German-American  Bank  t.  Pnrdy,  188  N.  Y.  S. 
ISO. 

A  remedy  even  for  Jurisdictional  defects  in 
the  assessment  of  a  tax  may  be  birred  by  a 

statutory  limitation.— Id. 

X.  REDEMPTION  FROM  TAX  SALE. 

5  708  (N.Y.Sop.)  An  alleitation.  in  an  action 

to  fororlose  a  transfer  tax  lien,  that  the  prem- 
ises may  have  escheated  to  the  people,  is  not  a 
detailed  statement  of  facts  showing  the  imrtieu- 
lar  nature  of  the  people's  interest,  as  is  re- 
quired by  Greater  New  York  Charter.  {  1035, 
M  amended  by  T^ws  101 L  c  05,  to  authorize 
making  the  people  a  party  defendant— Lipp- 
mann  v.  Mende,  130  N.  Y.  .s.  20^. 

The  complaint,  in  iin  artinn  to  foreclose  a 
transfer  tax  lien,  cannot  be  aided  by  answering 
affidavits  subsequently  filed  on  motion  to  strike 
a  party  defendant— Id. 

XL  TAX  TITLES. 

<ll)  Tas  D«eils* 

1788  (N.Y.Sup.)  On  the  production  of  a  tax 
lease,  it  is  presumed  that  the  tax  was  legally 
imposed,  and  the  proceedings  and  sale  r^alat* 
-CromweU  v.  Nichols.  130  N.  Y.  S.  1001. 

TELEGRAPHS  AND  TELEPHONES. 

See  Ekninent  Domain.  {  110. 

II.  BBouukTXOir  Am  OFmsATioir. 

i  36  (X.Y.Sup.)  Where  a  cable  company 
agreed  with  the  sentler  of  a  message  to  stop 
its  transmissiiin  and  neirlipently  failed  to  do  so, 
it  was  liable  to  the  sender  for  damages  then*by 
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SQfltained.— Bertucb  v.  I'nit<'<l  States  it  Hayti 
Trfpirraph  &  Cable  Co..        N.  Y.  S.  289.  • 

.\  f-alile  roinpnny,  which  aprees  to  stop  the 
tnuisiiii'ision  of  a  mossnKe  delivcrpd  to  it,  wns 
not  excused  from  its  failure  to  stop  the  mes- 
sage by  the  sender's  failure  to  tender  tolls  for 
an  adainonal  message  required  to  effect  the 
ed^^S^'  «>cb  toUa  not  baving  been  demand- 

§  56  (X.Y.Sup.)  RiKht  to  sue  a  cablo  company 
for  failing  to  perform  an  agreement  to  stop  a 
^pher  cable  message  wbieh  the  sender  had  d<  • 
liveied  to  it  for  transmission,  whether  in  mn- 
tmct  or  tort,  held  in  the  sender  and  not  in  the 
addressee.— T'.ertueh  v.  I  nitcd  States  &  Ilavti 
Teleprapli  &  Cable  Co.,  lUU  N.  Y.  S.  289. 

S  66  (X.Y.Sup)  A  cable  company,  which 
agreed  to  stop  the  transmission  of  a  messape 
dellrered  to  it.  could  not  be  held  Ruiltv  of  ^ross 
nepligence  iti  failing  to  efTert  sueli  "stoppnye. 
wliere  the  olil.v  i  ^  idi  lice  of  nepliireiice  r«'Iaii'd  to 
a  mistake  or  error  of  an  operator  at  some  dis- 
tant post,  but  it  was  not  shown  whether  such 
opeiator  wos  an  employ^  of  the  defendont  or 
of  a  connecting  line.— Bertuch  v.  T^nited  States 
*  Hayti  Telegraph  &  Cable  Co.,  139  N.  Y.  8. 

§67  (N.Y.Sup.)  Where  a  cable  company 
agreed  but  negligently  failed  to  stop  a  cipher 
cable  menage»  tbe  sender  held  entitled  to  re- 
corer  only  nominal  damages  whether  suit  was 
brought  in  contract  or  tr.rt.  15(  ii,u  li  v.  United 
States  &  Ilayti  Telemaph  Ac  Cubic  Co.,  13'J  N. 

y.  s.  i^Mt. 

The  mere  fact  that  a  cable  company  knew 
that  a  cipher  message  related  to  a  "businesB 
matter*'  did  not  charge  it  with  knowledge  of 
the  nature  of  a  message  so  as  to  render  it  lia- 
ble for  special  damages  for  failure  to  stop  its 
transmistiion  on  the  order  of  the  sender.— Id. 

TENANCY. 

See  Landlord  and  Tenant 

TENANCY  IN  COMMON. 

See^  B»tj^>el ;   Partitiou.  §  48;  Quieting  Ti- 


f 


TIME. 

See  Appeal.  |  504;  Execution.   5  372;  , 

ment,  §  m*} ;  Jury;  Master  and   S»»rvant  I 

|M  61,  IbO:  PerpetuitieH.  i  4 ;  Pleading,  ii 
222,  323;  Sales,  fi  81;  Trial,  i  14.^^ 

TITLE. 

See  Evidenre,  g  2t;.-> :  (Jifts,  ".0.  41:  Paru- 
tion.  I  1(>:  Quieting  Title;  Quo  Warranto: 
^nn'  ^  1^^;   Vendor  und  Purcbaaei,  I 

TOOLS. 

See  Master  and  Servant,  H  101,  102,  104,  2SS. 


tie,  I 


TENDER. 


See  Corporations,  §  ILM  ;  Insurance.  §  7.10- 
Jndgnjeut,  S  190;  Eifc  Estates:  Telegraphs 
and  Telephones. 

TERMINATION. 

See  Landlord  and  Tenant.  §$  44,  100,  116, 

TERMS. 

See  landlord  and  Tenant,  H  90.  100 ;  OfiBcen, 

TESTAMENTARY  CAPACITY. 

See  Wills,  §§  52-55.  324. 

THEATERS  AND  SHOWS. 

See  Landlord  and  Tenant,  f  152;  Sunday. 


TORTS. 

f>ee  Death.  %  30;  Fals.  Imprisonment;  Ubtl 
and  Slander;  Municipal  Corporationa,  fi 
7<!.'!  S21  :  Negligence;  Nuisance;  Release,  { 
25)  J  Trover  and  Conversion. 

8  (N.Y.Sup.)  A  atory  of  an  adventure  pub- 
h»hcd  in  a  newspaper,  and  falsely  reprpsentrd 
to  nave  been  written  by  plaintiff,  a  traveler  awl 
writer  of  reputation,  calculated  to  draw  read.n 
to  tile  iiai)er,  held  an  unauthorized  us.  of  h  - 
name  tor  the  "•purposes  of  trade."  entitiinx  Im.; 
to  an  action  for  damages  under  Civil  Iti-Lu- 

TOWNS. 

See  Counties;  Municipal  Corporations-  Pan* 
pera. 

TRADE-MARKS  AND  TRADE-NAMES. 

OOMPSTITXON. 
(B)  What  OraapetltloB  V«lawf«l. 

§  70  (N.Y.Sup.)  Plaintiff,  the  "L-m  kport  Can- 
ning  fonipauy,"  beiuK  first  in  the  tieJd  iu  the 
oity  of  Lockport,  commonly  known  as  Lock 
City,  in  the  business  of  canning  toniM^^^^  ^ 
iise  by  defendant,  engaging  there  in  tbemne 
busineaa  to  epmpctition  with  it,  of  the  namp 

liOCfc  TJity  Canning  Company."  is  c:ilculat.-J 
to  deceive  customers,  and  will  he  enjoined - 
L^kport  Canning  Co.  v.  Pusat»  ri,  13a  i."a. 

TRANSCRIPTS. 

See  Evidence,  (  348. 

TRESPASS. 

See  False  Imprisonment 

TRIAL 

See  .\ppeal  M  16.%  171-221.  1033.  1000.  1170: 
brokers.  I  88;  Carriers,  fS  280,  .T20 :  Cost« 
Cnnlna!  Law,  §$  874.  lOTiS,  117u«>. :  Div 
nii-  al  :ind  Nonsuit;  Electricity;  Insurance. I 
UUs,    Judgment,  f$  250:    Jury;  Urn 

nation  of  .Actions.  §  Un»;    Master  and  Serr- 
apt.  i\  43,  125.  i585,  2S0.  2SS.  289,  293:  Mu 
nidpai  Coiporations,  fi  706,  821 ;  New  Trial; 
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Partnership,  f  2f>6:  Reference,  i  20;  Sales, 
I  407:  .^tipiiliUitins ;  V.-ini«' ;  Wills,  |  824; 
Wittu  s'jf'S  ;    Work  and  Labor,  5  ISO. 

X.  If  OTZCB  or  TRIAL  AND  PRELIMI- 
HART  nOOBBDIirOB. 

§  3  (N.Y.Sop.)  In  an  action  on  a  note,  de- 
fendant, havinit  filed  equitable  defenses  and  an 
eqnitnble  cotinterclaim.  held  not  entitled  to  a 

aepnratp  trial  of  the  e<initaM*>  issues  before  trial 
of  the  action  on  the  note.— White  v.  Sbonts,  130 
N.  Y.  B.  160. 

n.  Doonrs,  lists,  amd  caxxk^ 

BARS. 

?  14  (N.Y.Sup.)  Wh.Tf  a  iilnintiff  fails  to 
show  why  a  raso  ^vhit  h  hn^  b<  i  n  on  thi'  cali'ii- 
dar  for  several  years  should  be  continued  thi  rr- 
(>n,  and  the  case  is  stricken,  he  must,  to  liavo 
tlie  case  restored,  satisfy  the  court  that  the 
case  is  likely  to  be  tried.— Frederidt  Oliver  ft 
Burr,  l.'m  N.  Y.  S.  .'?2(>. 

Under  Code  Civ.  I'roc.  «»7T.  822.  the  court 
tmxy  on  its  ow  n  iKoti^  n.  on  projuT  notic<_'.  strike 
a  ca^e  from  the  calendar,  where  it  has  remain- 
ed for  an  vnreasonable  time.— Id. 

IV.  RECEPTION  OF  EVIDENCE. 

(A)  latrodvetloii.  Offer,  and  AdaslMlon  off 

Evidence  in  General. 

§48  (N.Y.Sup.j  Where  most  of  a  letter  writ- 
ten by  plalntiflT to  defendants  manifestly  liad  no 

fffobative  force  on  aur  of  the  issues  involved, 
ts  rejection  when  offered  in  its  entirety  was 

not  error.— Borough  Development  COi.  Bar- 

n.on.        N.  Y.  S.  302. 

(C>  OliJeetiunM.  >lotionM  (o  Strike  Ont,  and 
^BxeeiitloR*. 

176  (N.Y.Snp.)  Ao  objection  to  testimony, 
souirht  to  be  ellrited  by  a  question,  on  the 

ground  that  it  calls  for  a  conclusion,  should  Im; 
made  before  answer. — Malconis«»D  v.  Monaton 
liealty  InvestinK  Corporation,  130  N.  Y*  8.  406. 

AaOVKENTS  AND  OOMDIIOT  OF 

COUNSEL. 

I  127  fN.Y.Snp.)  A  question  by  connsol  for 
jdaintifT  to  a  witni  ss  as  to  whetluT  ln'  was  con- 
nected \\ifh  the  insurance  company  that  was  in 
the  case  waB  reversible  error,  on  the  ground 
that  it  sou^'ht  to  prejudice  the  rights  of  the  de- 
fendant to  a  fair  and  impartial  trial.— Perlman 
1.  Blyn  ft  Sons,  130  N.  Y.  S.  1082. 

▼X.  TAXmO  CASE  OR  QVESTXOX 
FROM  JURY. 


(A)  «i 


tlona  ot  Law  or  of  Fact  In  Gen- 
eral. 

f  139  (N.Y.Sup.)  rinintiff  havin?  made  ont 
n  prima  facie  case  jiresentinsr  i-^snes  of  fact 
for  the  jury,  it  was  error  to  dismiss  the  coin- 
tilaint  at  the  close  of  his  case.— Face  v.  D'An- 
gelo.  130  N.  Y.  8.  844. 

^C^  Dlanlaaal  or  Nonanlt. 

§  165  (N.V.Sii|).t  In  deriding  motion  for  non- 
fiuit.  tli4'  iilnintilT  i^^  iti!itb-d  to  tli«'  rm.^l;  favor- 


able Inferenoee  which  may  be  drawn  from  the 
facts  provM.— Hirsch  v.  Uchtensteln,  130  N.  Y. 

S.  4. 

f  165  (N.Y.Sun.)  The  court,  on  motion  for 

nonsuit  at  the  close  of  plaintilT's  case,  must  give 
to  ])?aintiff  the  most  favorable  inferences  which 
the  facts  jirox.d,  assumed  to  be  true,  will  jus- 
tify.—Leddy  V.  Carley,  13«  N.  Y.  S,  227. 

▼XX.  XHITBVOTXOHS  TO  XUBT. 

(D)  AvpllcabUlty  to  Pleadlava  aad  KwU 

dence. 

1 251  (N.Y.Sup.)  In  an  action  for  injuries  to 
a  servant,  resulting  from  the  breaking  of  the 
tongue  of  a  truck,  where  the  i>lea dings  raided 
no  issue  as  to  the  prain  of  the  woo<l  in  the 
ton;:ne,  an  instruction  Kiihinitting  tiie  question 
whether  the  wood  was  suitable  iti  tliat  r<  sp<  <  t 
was  erroneous. — LimeridL  v.  Holdawurth.  130 
N.  Y.  8.  737. 

§25!  (N.Y.Sup.)  Where  a  lessee  in  an  ac- 
tion for  rent  showed,  under  objection  without 
pleadinir  it.  an  iiLin  iMiu  nt  (o  surrender  tin'  lease 
before  its  expiration  for  au  agreed  rebate,  and 
plaintiff  denied  the  agreement,  the  refusal  to 
submit  the  issue  to  the  junr  was  ptoper.— Par> 
rish  T.  Fishel.  130  N.  Y^  fT  1033. 

IX.  VERDICT. 

(A)  GenernI  Verdict. 

i  337  (N.Y.Sup.)  Where  the  court  instructed 
that,  if  defendant  hitched  his  team  to  the  fence 
by  a  proper  strap  tied  to  the  outside  horse,  he 
was  not  liable  for  injuries  by  their  breaking 
away,  and  the  weight  of  the  evidence  showed 
they  were  so  hitched,  rerdict  against  defendant 
was  not  sustainal»le  on  the  theory  that  such 
bitching  was  found  to  be  n^ligent. — ^Mumm  v. 
Dance^  189  N.  T.  &  0661 

(B)  Syealal  laterrovatorlea  and  FlBdlB«a* 

S  352  (N.Y.Sup.)  The  submission  of  special 
interrogatoiies  as  to  whether  an  electric  light 
company  exercised  reasonable  care  in  erecting 

anil  iu  mnintainin^  its  lamps.  jmiIps.  and  ap- 
jiaratus  did  not  prejudice  plaiutifT  bci-aiise  plu- 
ral in  form,  since,  if  there  was  ne^rli^'em  e  as 
to  any  lamp  or  pole,  the  jury  should  have  so 
answered, — Huscher  v.  New  York  &  (Jueens 
Electric  Light  ft  Power  Co.,  130  2«I.  Y.  &  637. 

Z.  TBXAl.  BT  OOUBT. 

(B)  Flndlnsn  of  Faet  and  CoBalaalOM 

of  I^aiv. 

§  394  iX.Y.Sup.)  A  judgment  will  be  revers- 
ed where  till-  trial  court  does  not  comply  with 
Code  Civ.  I'roc  si  1022,  requiring  tlie  court's 
decision  to  state  separately  the  facts  found  and 
the  conclusions  of  law.— Alattiacdo  v.  Ulinoia 
Surety  Co.,  130  N.  Y.  8.  080. 

TROVER  AND  CONVERSION. 

See  Carriers,  §  57;    Evidence,         121.  236; 
rMed>:es:    Set-Off  and  Counterclaim.  §  2t>. 
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I.  ACTS  CONSTITUTING  GOH V£R- 
IION  AND  LIABIUTT. 

THEREFOR. 

1 2  (N.Y.Sup.)  An  action  in  trover  may  he 
maintained  for  choses  in  action. —Baclimaun- 
Bechtel  Brewing  Co.  v.  Gobi.  131)  N.  X.  &  807. 

TRUST  COMPANIES. 

Sm  Banks  and  BanUnff,  1  817. 

TRUST  DEEDS. 

See  Mortgagot. 

TRUSTEES. 

See  Baikkrnptcr,  H  UO.  IM,  198. 

TRUSTS. 

Se«  Abatement  and  Revival.  X  8;  Charities; 

Conversion;    F^minont  Domain.  §  158;  I'cr- 
oetuitifs,  flit  4,  0,  i>j  Powers,  |  25;  Wills, 
81,  587,  688,  868. 

L  OBBATION.  EXISTENOB.  AKD  TA- 
UXtXTY. 
(A)  BxpvcM  TniBta. 

f  20  (X.Y.Sup.)  A  will  rociting  that  tlie  tes- 
tatrix bad  recelyed  all  her  property  from 
her  deceased  hutband,  and  that  she  devised 

it  in  ncconl.'UK'o  witli  his  intention  that  the 
residue  .shuuld  Ih'  diviiitd  nnionu;  his  children, 
is  not  a  dcrlaiMtioii  of  Irust  of  all  th'^  i)roiKTt}' 
received,  within  Iteal  Property  Law,  i  242. — 
Gabriel  v.  Gabriel.  139  N.  Y.  6.  778. 

159  (N.Y.Sup.)  The  creator  of  a  trust  in 
personalty,  whereby  she  (grants  to  trustees  her 
estate  to  receive  the  income  and  pay  the  same 
to  her  for  life  and  deliver  the  corpus  to  per- 
sons as  she  may  designate  by  will,  is  the  only 
person  beneficially  interested  within  Personal 
Property  Law,  |  28,  and  she  may  revoke  the 
trust  in  part^peny  Farmera'  J^oan  & 
Trust  Co.,  1S9  N.  Y.  B.  192. 

§59  (N.Y.Sup.)  The  «iviiis;  of  a  savings  bank 
book  to  the  donee,  in  connection  with  a  deposit 
in  the  name  of  the  donor  as  trustee  for  the 
done^  created  an  irrevocable  trust,  which  was 
not  revoked  by  tlie  returning  of  the  book  at  the 
request  of  the  donor,  in  the  absence  of  any  evi- 
dence that  the  donor  intended  to  revoke  the 
trust  and  that  the  donee  consented  thereto. — 
Stockert  v.  Dry  I)o<  k  Savings  Ins.,  l.V.)  N.  Y. 
S.  086. 

Where  a  savings  bank  deposit  is  made  in  trust, 
whether  irrevocably  or  tentativelj  only,  it  can- 
not be  levoked  bj  wilL— Id. 

nr.  MANAGEMENT  AND  DISPOBAIi 

OF  TRUST  PROPERTY. 

1242  (N.Y.Sup.)  Provisions  of  a  will  creat- 

ins  a  testamentary  trust  to  be  executed  by  a 
Minjoilty  of  the  tnistecs.  and  vacandea  to  be 
Hlleil  with  the  <on<ent  of  the  cestui  que  tmst, 
construed  with  Heal  Property  Law,  §  1W,  em- 
powering the  survivor  of  sevnal  vested  with 
a  power  to  execute  such  power,  and  hdd  that, 
after  the  cestui's  refusal  to  consent  to  the  ap- 
pointment of  a  new  trustee,  the  two  surviving 
trustees  could  convey  real  property  belonging  to 
the  esuteb— Lane     Hnstace,  139  N.  Y.  S.  78^ 


At  common  law  powers  coupled  with  an  in- 
terest or  annexed  to  the  office  of  the  trustee 
passed,  if  possible,  with  the  t^nat,  to  be  ex- 
ercised by  the  snccesson  or  survivors  of  Oe 

original  trustees.— Id. 

In  view  of  Code  Civ.  Proc.  f  2818,  as 
amended  by  J.aws  18,84,  c.  408.  providing  that 
surviving  trustees  may  execute  a  trust  unless 
the  trust  instrument  requires  action  by  all  the 
trustees,  a  will  providing  ttiat  a  will  might  be 
esecated  by  a  majority  of  the  trustees  for  tbe 
time  being,  whether  they  were  survivors  or 
those  originally  named,  tlid  not  preclude  an 
execution  of  the  tni^t  by  the  survivinf  tWO 
of   three  testamentary  trustees. — Id. 

¥1.  ACCOUNTUf  G  AND  GmCPBMAA- 
TIOH  OF  TRUSTEE. 

§  298  (N.Y.Sur.)  In  an  accounting  by  a  testa- 
mentary trustee  of  personal  property  held  in 
New  Yorlr,  over  which  testator's  daughter  had 
a  power  of  appointment,  held,  that  the  surro- 
gate might  adjudicate  a  motion  by  the  surviv- 
ing husband  of  the  donee  to  overniie  and  dis- 
miss a  defense  oi  an  adverse  respondent. — In  re 
New  Yotk  UCe  Ins.  ft  Trust  Co.,  138  N.  Y.  & 

tms. 

VIZ.  ESTABLISHMENT  AND  EE. 
FOBCEMENT  OF  TRUST. 

!B)  RivM  to  Follow  TruMt    Proportr  •* 
Proceeds  There<»f. 

S  349  (N.Y.Sup.)  One  deprived  of  his  proper- 
ty by  fraud  may,  if  he  can  identify  it,  or  trat^ 
the  proceeds  from  its  sale,  impress  a  trust  on  it 
or  rae  proceeds,  though  the  wrongdoer,  or  one 
claiming  title  through  him,  is  insolvent^^affs 
v.  Weld,  131>  N.  Y.  S.  1101. 

S  358  (N.Y.Sup.)  To  follow  trust  funds  ii.to 
other  property,  and  impress  them  with  a  trust, 
the  funds  must  be  dearly  traced  and  dllliBCtiy 
proved  to  have  been  invested  in  otiug  properly. 
-Jaffe  V.  Weld,  139  N.  Y.  S.  1101. 

Where  a  dealer  drew  draft.s,  to  which  forced 
bills  of  lading  were  attached,  and  plaintiff  pur- 
chased the  drafts,  and  the  dealer  obtained  credit 
at  a  bank  for  currency  drafts  issued  to  facili- 
tate the  remittance  of  the  money  paid  by  idbin- 
tiff,  and  the  dealer,  by  means  of  the  credit,  pur* 
clia»«'d  goods  subsequently  transferred  to  de- 
fendant, plaiiitid  could  not  impress  the  goods  in 
the  hands  of  defendant  with  a  trust. — Id« 

UNBORN  CHILDREN. 

See  Infants,  S  72. 

UNDERTAKINGS. 

Sea  Bankroptcj,  1. 195;  Joxy. 

§  6  (N.Y.Sup.)  In  action  on  undertaking  given 
to  secure  stay  of  proceedings,  plaintiff  held  not 
entitled  to  recover  the  amount  of  the  judgnu  ni 
in  the  first  action,  without  proving  tliat  the 
bankrupt  judgment  debtor  was  solvent  when  the 
5;tav  was  granted. — Gibbs  v.  Title  QoaxmBty  ft 
Surety  Co.,  139  N.  Y.  S.  945. 

UNDUE  INFLUENCE. 

See  ^Is,  H  168-10& 


Digitized  by  Google 


1217 


1N01BX-DI0B8T  ▼•ador  mmd  FwroJuMwr 


UNFAIR  COMPETITION. 

8m  Tfade-Hatte  and  Tfad»-NamM. 

UNLIQUIDATED  CLAIMS. 

See  Interest,  |  19. 

USER. 

See  Hifbways.  i|  6.  7,  17. 

USURY. 

I.  USURIOUS  CONTRACTS  AND 
TSANSAOTXOMS. 

(A)  Nature  nnd  Validity. 

S  18  (N.Y.Sup.)  A  contract  by  which  plain- 
tiff advmnce*  money  to  defendant  to  satisfy 
<  laioM  for  paymtDt  of  which  she  is  preMeq« 
plaintiff  to  be  npaid  the  amonnt  advanced, 

with  interest,  pins  the  nraount  of  disfount  ob- 
tained by  plaintiff  on  the  claim  by  reason  of 
cash  pnvmcnts,  is  usuriouB.— Merwin  T.  RolMIt- 
8on.  la^       Y.  S.  723. 

153  (N.Y.Snp.)  A  transaction  by  whicli  one 
mnkr^  a  loan  and  receives  a  note  for  the  full 
amount,  but  delivers  only  part  of  the  money, 
rt'taining  the  bnlnncc  as  compcnsntioii  for  pn-- 
tended  services,  makes  the  note  usurious. — liob- 
ertson  v.  Merwin,  139  N.  Y.  S.  TlitJ. 

156  (N.Y.Sup.)  A  loan  neiotlated  by  an  at- 
torney from  one  of  his  clients  to  another,  for 
wliirh  he  charged  the  borrnwrr  a  commission 
of  $500  without  the  knowledge  of  the  lender, 
no  part  of  which  was  paid  to  the  lender,  hrld 
not  usurious. — Jones  t.  Gay«  139  N.  Y.  S.  loS. 

I  85  (N.Y.Sup.)  Where  one  of  the  joint  own- 
fr<  of  a  fund  made  a  l<inn  tlierefroni,  drawing 
and  iciyiiiK  only  part  of  the  face  of  the  note, 
taken  running  to  one  of  the  otlirrs,  rctainiiiK  the 
balance  in  the  fund,  on  the  tictitious  claim  of 
servicea  to  the  borrower,  all  were  affected  by 
the  uanry.— Robettaon  t.  Merwiii,  139  N.  Y.  & 
720.  ^ 

VACATION. 

See  Jndgmoit,  |  188. 

VENDOR  AND  PURCHASER. 

See  Brokers ;  Deeds ;  Sales. 

I.  REQUISITES  AND  VALIDITY  OF 
CONTSAOT. 

I  16  (NY.Sup.)  Where  a  written  offer  to  sell 

land  was  dniy  accepted,  and  performance  tend- 
dfU'd  by  the  pun  baser  before  its  withdrawal, 
tlif  accepted  offer  became  a  contract  binUing 
on  the  ▼endor.-^tewart  v.  GUlett,  139  N.  ¥.  8. 

r.s'i. 

lU.  MODIFICATIQUOR  RESCISSION 
or  OOVTSUklOT. 

(A)  Bt  Avreem«nt  •!  FMrtlea. 

8  82  (X.Y.Sup.)  Vf  ndor  held  not  relieved  from 

his  contrnct  to  <<)ii\ey  land  by  a  subsequent 
agreement  as  to  the  nianniT  in  which  each  par- 
ty HliMiild  perform  his  uMiL'iitinns  or  by  the  piir- 


cbaser'a    unaccepte<l    compromise  propoaaL 
Stewart     Giilett,  139      Y.  S.  583. 

IV.  PBRFOBMAXCB  OF  CONTBAOT. 

(A)  Title  and  Efitate  of  Vendor. 

§  130  (N.Y.Sup.)  Show  windows  and  a  plat- 
form and  flteps  givins  acceaa  to  a  building,  all 
of  which  may  be  easily  removedt  which  extend 
aome  distance  into  the  street,  are  not  auch 

encroachments  thereon  as  to  render  the  title 
unmarketable. — Acme  Realty  Co,  v.  Schinasi, 
139  N.  Y.  S.  200. 

The  construction  of  a  building  with  bay  win- 
dowB  consisting  of  masonry,  and  extending 
from  the  ground  in  aeveral  places,  and  several 
other  places  starting  at  the  second  floor  and 
running  to  the  top  of  the  building,  and  pro- 
jecting a  foot  into  the  street,  renders  the  build- 
inf  in  the  dty  of  New  York  namarlEetable^Id. 

(D)  PMyasemt  of  Pwrekaae  Xraejr. 

9  174  (N.Y.Sup.)  Purchaser  hrh]  entitled  to 
retain  out  of  pur<  hase  money  value  of  building 
which  vi-ndor  while  in  default  and  in  possesMion 
took  down  and  removed.— Stewart  v.  GiUett, 
139  N.  Y.  S.  583. 

Purcbaaer  held  entitled  to  allowance  on  pur* 
chase  price  for  his  damages,  where  by  the  ven- 
dor'.s  breach  he  was  deprived  of  use  of  both  tlie 
preniis*>s  and  the  purchase  money. — Id. 

The  purchaser's  measure  of  damages  for  be- 
ing wrongfully  deprived  of  the  use  of  the  prem- 
iije.s  was  the  interest  on  the  purchase  money 
from  the  time  ha  placed  it  at  the  vendor'a  dfti- 
posal. — Id. 

§  175  (N.Y.Sup.)  Where  a  vendor  faib  in  his 
agreement  to  deliver  a  deed  executed  by  his 
wife,  the  purrha.ser  may  retain  the  present 
value  of  the  wife's  incbofite  right  of  dower  in 
the  land.— Stewart  v.  Gillett.  139  N.  Y.  S.  5S3. 

V.  RIGHTS  AND  UARUJTIES  OF 
PABTI8S. 

(A)  A«  tm  BMh  OtlMVw 

(I  197  (N.Y.Sup.^  A  vendor,  having  agreed  to 
protect  a  stKond  nior(;;a;;e  on  the  property  until 
Kcluiinry  1.  1004,  hdd  relieved  from  .such  ob- 
ligation by  the  vendee's  contract  to  sell  a  por- 
tion of  the  Itemises  free  of  all  incumbranoea 
before  any  demand  bad  been  made  for  payment 
of  the  second  mortgage.— t*ts  t.  Taylor.  139  N. 
Y.  S.  1025. 

S  198  (N.Y.Sup.)  Vendor,  and  not  purchaser. 
held  chargeable  with  taxes  while  be  receivea 
profile  from  land  wrongfully  withheld.— Stew- 
art    Oinett,  139  N.  T.  STOSS. 

(C)  Bona  Fide  Paveksweni. 

8  230  (N.Y.Sup.)  A  purefaaaer  from  one  ac- 
quiring title  under  a  mortgage  foreclosun-  sale 
by  deed  referrinjr  for  a  descri[)tion  to  prior 
deeds  in  the  chain  of  title  held  <  li;ir;;«  ablo  with 
notice  of  reservations  in  the  prior  deeds.— Tus- 
carora  Clnb  of  MlUbiook  t.  Brown,  189  N.  Y. 

S.  7W. 

I  231  (N.Y.Sup.)  The  recording  act  is  intend- 
ed sidcly  to  protc«  f  a  purt  liaser  from  an  appar- 
ent owner  against  a  prior  deed  or  mortgage 
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wMeh  hM  not  been  recorded.— Taacarorn  Club 
of  Minbrook     Brown.  180  N.  T.  S.  766. 

J  242  (X.Y.Sup.)  Whore  a  mother  obtained 
from  her  Bon  a  conveyance  of  his  real  ^tate  to 
secure  a  debt,  which  the  son  paid,  the  mother 
thereafter  had  no  title,  and  one  clairoiDg  under 
her  mnat  show  ttkat  she  was  authorized  by  the 
son  to  conrty,  or  that  lio  was  a  purchaser  in 
food  faiti;  Witliout  notice.— Tuscarora  Club  of 
MUtttrook  T.  Brown,  189  N.  T.  8.  766. 


»IBS  OF  NBOKAtn. 

(A)  RepoTcry  of  Parekane  Monejr  P«M» 

i  334  (N.Y.Sup.)  A  vendee  held  not  entitled 
to  recover  a  down  payment  on  property  be- 
longing to  a  vendor  and  his  wife  as  tt-nants 
b»  the  entirety,  bocutise  the  mntrati  wm«  not 
signed  by  the  wife.  wIhtc  tlic  v.  ndor  offoroel 
to  perform,  and  tendered  a  deed  signed  by  him- 
self and  wife.— GagUone  ▼.  Oiambioiie,  139  N. 
1.  S.  85. 

VENUE 

I.  NATURE  OR  SUBJECT  OP  ACTION. 

•§8  (N.Y.Sup. )  An  action  for  i>er8onal  inju- 
ries negligently  inflicted  is  transitory,  and  gen- 
erally the  Dlaoe  of  trial  should  be  in  the  county 
in  which  fine  esOM  of  action  arose.— Jacina  v. 
I^mi,  189  N.  fTS.  1084. 

hl  ohavob  n  venus  ob  wmjlob 

or  TRIAL. 

f  68  (N.T.Sop.)  Where  defendant,  in  an  ac- 
tion for  a  personal  injury,  shuucd  that  all  but 
one  of  his  witnesses  roHided  in  the  county  where 
the  accident  occurred,  and  nho\vtHl  what  tliey 
would  testify  to,  the  refusal  to  change  the  oUce 
of  trial  was  erroneous;  plaintiff,  in  hit  amda- 
Tit  in  oppodtion,  not  givine  the  names  of  the 
witnesses  whom  he  proposed  to  call. — Jacina  v 
Lemmi,  139  N.  Y.  S.  10.'M. 

§77  (N.Y.Sup.)  A  defendant,  who.  by  inad- 
vertence, served  a  cross-notice  of  trial,  and  who, 
before  it  was  acted  on  by  plaintiff,  withdrew  it. 
held  not  thereby  deprived  of  his  right  to  a 

chantTP  of  the  place  of  trial  for  the  convenience 
of  witnesses.— Jacina  v.  Leiumi,  139  N.  Y.  S. 
1084. 

VERDICT. 

S«e  Appeal,  U  1002,  1003; 
lOWT^al,  If  m,  352. 

VERIFICATION. 

See  Judgment,  §  161. 

VESTED  REMAINDERS. 

See  Wills,  if  630.  a34. 

VETERANS. 

See  Paupers. 

VICE  PRINCIPALS. 

8m  liaater  an4  Serrant,  f|  168-190k 

VIEW. 

See  Bodaeat  DoouUa,  |  282. 


Criminal  Law,  f 


VILUGES. 

See  Monicfpal  Ck>rporatioaB. 

WAGES. 

See  Master  and  Semut,  f  TOL 

WAIVER. 

See  Appeal,  |  1.53;  App^-arance;  Elstoppel; 
Insuranc.  SS  r».'»»,  579.  ms;  I^andlord  sod 
Tenant,  f  UO:  Master  and  .Ser>-ant,  f  220; 
Pleading,  §  dOO;  Sales,  f  467. 

WARDS. 
See  Gnazdiao  and  Ward. 

WAREHOUSEMEN. 

See  Interpleader,  5  11. 

WARRANTY. 

See  Sales*  ff  272,  288,  429-442. 

WASTL 

See  WiUi^  I  608. 

WATERS  AND  WATER  COURSES. 

See  Canals;  Kminent  Domain.  |  230;  Evi- 
dence, s  27.3:  Judfmeat,  |  743;  Landlord  and 

Tenant.  5?  149. 


VU.  GOMTOYANCES 
TRACTS. 

i  154  (N.T.Sup.)  The  right  to  pipe  water  from 
a  spring  granted  bj  a  flO-year  lease  Jield  an 
onsement  in  gross,  and  not  appurtenant  to  an 
intervening  house  orisinallv  owned  by  the  lessee. 
— Coatsworth  v.  Hajward.  l.>!»  N.  Y.  S.  S^i, 

A  graiito«>  of  nn  ea.st'nii»nt  t<>  use  water  from 
a  spring  to  the  extent  of  the  capacity  of  a  half- 
inch  pipe  between  certain  dwelling  booses  Mi 
entitled  to  permit  the  owner  of  an  interrening 
house  to  use  the  water  within  the  amonat  speci- 
fied.—Id. 

Ri^ht  to  use  water  drawn  from  a  spring  on 
other  land  conferred  by  a  99-.vear  lease  mav 
hcUi  separate  from  any  particular  piece  of  land, 
or  conveyed  as  an  appurteiMnoe  to  IftBd  ea 


whteh  it  is  exercised.— Id. 
Whe 


ether  the  right  to  the  use  of  a  water 

ment  on  certain  land  conveyed  by  the  owner  of 
the  easeinent  to  her  daughter  passied  by  the  deed 
ns  au  ni)piii'toii.')n(-e  held  to  depend  on  the  te> 

tent  of  the  parlies. — Id. 

Fact«  held  insufficient  to  show  that  the  nas 
of  a  water  easement  passed  to  eompiainaat  ea 
the  porehase  of  certain  property  on  whldh  Che 
water  had  been  used  by  the  sufferanoe  of  the 
orffdnal  owner  of  the  easement. — Id. 

i  154  (N.Y.Sup.)  Defendant,  in  an  action  ts 
enjoin  the  use  of  waters  of  a  certain  sprins; 
held  to  have  acquired  a  right  by  prescription 
under  a  grant  by  the  owner  of  the  sprinc,  whicli 
he  had  exercised  for  nearlv  20  vcars.— llutchin* 
V.  La  very.  1^0  N.  Y.  S.  U'u. 

i  156  (N.Y.Sup.)  The  grantee  of  a  right  to  use 
water  on  hia  farm  hM  ooiUe  to  eonvey  a  right 
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to  A  defendant  to  ase  such  water  on  a  fann  not 
•  pan  of  the  farm  of  such  gnuitae.— HotehiM 
▼.Xavery,  130  N.  Y.  S.  967. 

IX.  ^UBUC  WATSB  SUPPLT. 

(A)  D«mMtl«  mn«  Mvalelpal  PariMMes. 

I  192  (X.Y.Sup.)  Wht>re  city  antlioritips  al- 
lowed difendauts  to  put  water  i>ii)i's  in  the 
street,  but  no  contract  was  entered  into,  and 
dcfeodants  were  not  obliged  to  furnish  water  to 
muj  OM  vnless  they  chose,  the  defendants  had 
no  rifht  to  keep  the  pipes  in  the  street  without 
the  consent  ot  the  abutting  property  owners. — 
WifhtiiMB  T.  CottveU,  13»  N.  X.  8.  084. 

WAYS. 

See_^I^^waj8 ;    Muntdpal  Coerposationii  U 


WEAPONS. 

S3  (N.Y.Sup.)  The  second  amendment  to 

the  Constitution,  i)r(>vi<lini:  that  tJic  ripht  of 
I  he  peoi)le  to  lieep  aiid  ln'ar  anus  shall  nut  be 
infringed,  merely  (ii)erat»'s  <tn  the  ft  i!«  lal  gov- 
ernment and  dill  not  grunt  sueli  rijilits  tu  the 
people  of  tlie  states. — People  ex  rel.  Darliut; 
V.  Ward.  II  uf  City  Prison,  130  N.  Y.  S.  277. 

Tlie  state  statute  probibiting  the  carrying 
of  roneeaied  weapons  does  not  infringe  any 
constitutional  rif:ht  of  thi'  eitizt  n,  being  mere- 
ly a  poliee  regulation.— Id. 

Laws  c.  i*Xt,  amending  I'enal  Law,  ( 

1897,  80  as  to  make  it  a  misdemeanor  to  have 
in  one's  possession  a  revolver,  without  a  per- 
mit, is  a  valid  exercise  of  the  state's  police 
power,  though  construed  to  prohibit  the  pos- 
session of  a  pistol  in  one's  room,  and  not  on 
bis  person. — Id. 

14  (N.Y.Sup.)  Laws  1011,  c.  195,  amending 
Penal  Law,  i  189T,  by  inserting  a  provision 
making  any  person  guilty  of  a  miaoemeanor 
who  snail  '  have  in  his  possession  •  •  •  any 
j)ist<d  •  *  •  of  a  size  whieh  may  be  con- 
teuled  upon  the  pt-rsou,"  without  a  license, 
when  construed  with  sictiou  Uni,  addinl  to 
the  same  chapter,  prohibits  one  from  having 
such  pistol  at  any  place,  in  his  residence  or 
elsewhere.— People  ex  reL  Darling  v.  Warden 
of  City  Prison,  130  N.  Y.  &  277. 

WILLS. 

^Sec  A|)peal.  S  lO.'jO;  Charities;  Conversion; 
Courts,  ii  ius.  L'irJ;  Depositions;  I)escent 
and  Distribution:  Kvidence.  U  1-1.  •"»"•!■. 
Bxecutors  and  Admiuistialors  ;  rerpeuiities, 
li  4,  6;  Powers.  i|  25,  S3,  36;  Trusts;  Wit- 
nesses, I  139. 

X.  NATURE  AND  EXTENT  OF  TE8TA- 
MENTABT  POWER. 

I  2  (N.Y.Sur.)  The  modern  law  of  wills  be- 
infi  ftuinded  on  the  civil  and  canon  law,  such 
law,  in  tlie  absence  of  modern  law,  is  authori- 
tative in  probate  courts.— In  re  Van  Ness'  Will, 
139  N.  tT  8.  485. 

n.  TS9TAMB1ITABT  OAPAOITT. 

§  52  (N.V.Sur.)  -Mthoush  an  insiiii.'  person, 
or  one  who  was  at  tiiiu'S  de|>rived  df  rt  asou  liy 


!llne!<s,  may,  in  a  lucid  interval,  make  a  will, 
tbe  burden  is  on  those  upholding  such  a  will  to 
show  that  it  was  made  in  such  lucid  interval. — 
In  re  Schmidt's  Will,         X.  Y.  S.  4(h4. 

i  54  (N.Y.Sur.)  When  evidence  is  given  in 
testamentary  causes  of  aberrationa  or  singular 
actions,  it  ia  always  iniportant  as  a  standard  of 
comparison  to  Hlow  tbe  normal  conduct  and  the 
iutelkctual  character  of  the  testator  in  times  of 
conceded  sanity.— In  rf  Schmidt's  Will,  ISU  N. 
Y.  S.  4G4. 

165  (N.Y.Sur.)  In  an  action  to  declare  a 
codicil  invalid  for  incapacity  of  the  testator,  ev- 
idence held  to  show  that  testator  was  at  times 
competent  and  rational  after  an  apoplectic 
stroke.— In  re  Schmidt's  Will,  i:ii>  X.  Y.  S.  4W. 

In  an  action  to  declare  a  codicil  invalid  for 
incapacity  of  tbe  testator,  avldence  held  to  show 
tliat,  though  testator  was  at  times  irrational, 
he  was  not  ao  at  tbe  tina  of  the  execution  of 
the  wOL-M. 

nr.  BEQiimTSB  Am  tausitt* 

(A)  ■«t«r«  mnd  Eiiaentlala  of  Teat»»«Bt»> 
ry  Dtspoaitloma. 

9  72  (N.Y.Sur.)  A  paper  is  not  valid  as  a 

will,  where  it  was  executed,  'not  with  the  inten- 
tion of  passing  any  proin-rty,  but  merely  an  a 
sort  of  release  to  sujuiort  exwuted  assignment.^ 
in  favor  of  the  sole  beneficiary. — In  re  Van 
Ness'  Will,  130  N.  Y.  S.  485. 

§81  (N.Y.Sur.)  A  will  ntapr  be  entitled  to 
probate,  notwithstanding  the  invalidity  of  some 
of  its  provisionsw-In  n  Raab'a  Will,  188  N.  Y. 
s.  sou. 

Tbe  invalidity  of  a  provision  in  a  testamen- 
tary trust  for  the  accumulation  of  an  income 
during  the  minority  ol  bcneBciaries  and  until 
the  division  of  the  estate  wonM  Bot  iavaUdato 

the  rest  of  the  trust. — Id. 

S  82  (N.Y.Sur.)  If  testator  was  of  disposing 
mind,  he  could  give  all  of  his  estate  to  bis 
grandchildren  without  providing  for  hie  lon.^ 
In  re  Raab's  Will,  13I>  N.  Y.  &  m 

iC)  BacraMon. 

§114  (N.Y.Sur.)  Attesting  witnesses  are  re- 
quired to  sec  that  a  testator  has  capacity  and 
that  he  executes  it  under  free  conditions  and 
as  required  by  law.— In  re  8cbmidt*a  Will,  139 
N>  Y.  S.  464. 

(F)  MlMtake.  t^ndne  Inllaence,  and  I^ma4. 

i  153  (N.Y.Sur.)  Fraud  and  undue  influence, 
Kiiliicient  to  avoid  a  will,  are  distinct  vices, 
though  proof  of  the  fraud  may  be  made  under 
general  nlleirations  thereof.— In  re  Van  Ness* 
Will,  I.IU  X.  Y.  s.  is:.. 

S  155  (N.Y.Sur.)  Fraud  and  undue  influence, 
sufficient  to  avoid  a  will,  are  distinct  vices, 
tliough  proof  of  tbe  fraud  may  be  made  under 
general  allegations  thereof.— In  re  Van  Ness' 
Will,  1.39  N.  Y.  S.  485. 

Undue  influence  is  unlawful  (cKivion,  which 
is  an  artificial  state,  whereby  the  tei^tntor  is 
deprived  of  his  free  will  by  fraud  or  any  other 
unlawful  means.— Id. 

5  160  (N.Y.Sur.)  \  will  procured  by  the  un- 
iliif  iritlnenee  of  thf  yonm:  wife  of  an  aped  tes- 
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tator  held  not  rntifi(Hl  by  his  subsequent  decla- 
rotions.— In  re  Van  Ness'  Will.  138  N.  Y.  8. 
485. 

I  163  (N.Y.Sur.)  Proof  by  the  proponent  of  a 
formal  compliance  with  the  statute  places  the 
burden  of  coing  forward  and  iiinkins;  out  prvK)f 
of  undue  influence  upon  the  conti'stants ;  but 
the  ultimate  burden  of  proving  thvw  was  no  un- 
due influence  rests  upon  the  protx>Deiit. — In  re 
Van  Ness'  Will.  188  N.  T.  8.  485. 

Undue  influence,  while  susceptible  of  proof  by 
circumstantial  evidence,  cannot  be  preaumed. 
—Id. 

While  there  iu  no  presumption  of  testanicntary 
incapacity  by  reason  of  the  advanced  a^e  of  a 
testator,  yet  when  his  senile  state  is  established, 
a  will  giving  all  of  his  property  to  his  wife 
cantn  the  burden  upon  her  of  showing  that  it 
was  his  free  and  independent  act — Id. 

i  168  (N.Y.8ur.)  Undue  influence  is  an  af- 
flnnatiTe  assault  on  the  validity  of  a  will,  and 
the  burden  of  proof  is  on  the  contestant,  and 

d<x'.s  not  shift  tlirouglutut  a  probate  proncding; 
and  thi.s  rule  api)lies  to  uu  urigiuul  proceeding 
in  the  Surrogate's  Court.— In  re  Valabella's 
Will,  139      Y.  8.  1003. 

Freedom  irom  restraint  in  the  ezecntioa  of  a 
will  cannot  be  presumed. — Id. 

There  is  no  presumption  of  fraud  or  undue 
influence  in  a  probate  cause  ttom  mere  relations 
of  contidence. — Id. 

§  164  (N.Y.Sur.)  Where  nndne  influence  and 
actual  fraud  are  set  up  against  a  will,  no  fact 
tending  to  prove  such  fraud  is  irrcU  vant,  if  it 
bears  at  all  on  that  issue,  and  the  inquiry 
should  be  given  a  wide  range.— In  re  \'an  Ness' 
Will.  189  N.  Y.  S.  485. 

Circumstantial  evidence  of  undue  influence,  to 
be  admissible,  must  be  inconsistent  with  any 
otiu  r  teeuic  than  the  undue  influence  charged. 
—Id. 

Where  it  was  claimed  tliat  a  will  was  in- 
duced by  undue  influence,  fraud,  and  conspiracy 
on  the  part  of  the  young  spouse  of  the  aged 

testator,  evidence  of  the  marriage  and  acts  lead- 
ing up  theri'lo.  if  conntn-ted  with  the  making  of 
the  will,  is  adinis.'^ilile.— Id. 

Evidence  that  a  testator  made  slight,  if  any, 
provision  for  his  only  daughter,  giving  all  of  his 
estate  to  his  third  wife,  who  was  much  younger 
than  himself,  is  material  on  the  question  of  un- 
due influence. — Id. 

Evidence  of  a  din^ree  which  fixed  the  rights 
of  the  testator  in  the  iiroiM^rty  disposed  of  is 
admissible,  it  appearing  that  tlie  sole  beneficiary, 
who  was  the  testator's  young  wife,  was  familiar 
with  the  decree  under  which  he  received  a  large 
sum  of  money.— Id. 

The  <|ue8tion  whetlier  the  attorney  who  drew 
the  will  was  familiar  with  the  claims  of  thii-d 
persons  upon  the  testator,  which  were  shown 
by  a  judgment,  is  material,  where  it  was  claim- 
ed that  the  attorney  was  a  party  to  the  fraud 
and  cons|)iracy.— Id. 

Where  the  sole  beneficiary  procured  a  writing 
which  cast  aspersions  on  the  legitimacy  of  his 
only  daughter,  and  threatened  her  with  exposure 
in  case  of  attack  on  the  will,  evidence  thereof  is 
admif<sible  as  an  imiilii'd  admission  against  the 
validity  of  the  will;  it  appearing  that  the  as- 
persions were  without  fbondation.— Id. 


I  165  (N.Y.Sur.)  When  acts  of  undue  influ- 
ence are  proved,  declarations  of  the  testator  are 
competent  to  show  the  effect  of  such  acts  on 
his  mind,  and  di-niiel  or  rebut  any  claim  of  im- 
position.—In  re  van  Ness*  Will.  189  N.  T.  & 
485. 

§  166  (X.T.Sor.)  A  change  of  testamentary  in- 
tention alone  is  Hut  conclusi\  e  eviden' e  ,if  un- 
due iulluence,  though  di^iarat imis  of  the  tes- 
tator are  admissible  to  show  what  his  intention 
was  under  a  charge  of  undue  intlueuce. — In  re 
Schmidt's  Will,  139  N.  Y.  S.  404. 

In  an  action  to  declare  a  codicil  to  a  will  in- 
valid, evidence  held  insufiicient  to  show  undoe 
influeive.  — M. 

T'ndue  iuilucnce,  invalidating  a  will,  must  be 
proved  precisely  OF  inferentially  by  irresistibie 
inferences. — Id. 

i  166  (N.Y.Sur.)  Undue  influence,  which  will 
avoid  a  will,  may  be  estahli.shed  cither  by  diroct 
or  circumstantial  evidence,  which  is  sometimes 
termed  "presumptive  evidence."— In  le  Van 
Ness'  Will,  139  N.  Y.  8.  485. 

Where  undue  influence  and  fraud  are  alleged, 
it  is  not  neceisacy  to  prove  that  the  testator 
was  at  the  time  of  making  the  will  insane,  to 
warrant  d^^nial  of  probate.  Id. 

In  an  action  for  the  probate  of  a  will,  con- 
tested on  the  crronnd  of  undue  influen<"e,  evi- 
dence held  insuflScient  to  warrant  probate,  show- 
ing that  it  was  not  the  will  of  testator. — Id. 

Where  the  attorney  who  drew  the  will  of  an 
aged  testator  was  under  obligations  to  the  mile 
beneficinry.  who  was  the  testator's  young  wife, 
that  fact  excites  susiucion,  and  pro<jf,  other 
than  the  testimony  of  the  attorney,  that  the 
will  was  the  free  act  of  the  testator*  is  nec- 
essary to  prttbato.- Id. 

The  purpose  of  the  law  in  requiring  attesting 
witnesses  is  primarily  the  securitj*  of  the  tes- 
tator, and  to  protect  him  agjiinst  fonx*  or  fraud 
or  undue  influence;  and  hence,  where  attest- 
ing witnesses  are  not  disinterested  parties,  tbdr 
testimony  is  of  little  weight. — Id. 

Testimony  of  a  subscribing  witness  held  in- 
sufficient to  establish  the  validity  of  the  in- 
struu.eiit.  by  disproving  fraud  and  undue  influ- 
ence.—  Id. 

Fnder  Code  Civ.  Troc.  S  2022.  the  surrogate 
mtist  be  sati-'^fied  of  the  genuineness  of  a  will 
and  the  validity  of  execution  before  it  is  en- 
titled to  probate.— Id. 

V.  PROBATE*  ESTABMSHMEHT. 
AND  AHiniUfEllT. 

(At  Pvobat*  mm4k  BcTomtloB  !■  G«mswI. 

$203  (X.Y.Sur. )  Probate  is  a  pro.e.H]inc  in 
rem.— In  re  .Swariz's  Will,  139  N.  1'.  8.  1106. 

{215  (N.Y.Sur.)  In  a  probate  proce<>diag. 
where  it  is  sought  to  reject  a  part  oc  a  will  on 
the  ground  of  mistake,  the  matter  is  addrens^d 
to  the  powers  of  the  surrogate  sitting  as  a  pro- 
bate judge,  and  not  to  his  power  as  a  court  of 
construction,  under  Code  Civ.  I'roo.  i  2624.— 
In  re  SwarU's  Will,  139  N.  Y.  8.  1105. 

A  court  of  probate  has  no  power,  ineideBtal 
to  its  general  probate  jurisdiction,  to  add  wotdii 
to  a  will,  even  if  omitted  by  mistake. — Id. 

S2I6  (X.Y.Sur. »  The  surrogate,  nis  an  inci- 
dent of  his  probate  jurisdiction,  may  refuse  pio- 
bate  to  part  of  a  will,  if  fkand  or  mistake  is 
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established.— In  n  SwrnrU*!  Will,  139  N.  T.  & 

1105. 

§220  (N.Y.Snr.)  It  ta  not  too  late  for  par- 
tics  who  hnvo  propoundpd  n  will  to  objtK't  t<>  tho 
probntp  of  partti  of  the  will  on  the  ground  of 
nuMtake.— Ill  n  Swarti'e  WUl,  180  N.  X.  S. 

llOo. 

(B)  JarladiPtlon,  Llmltalionii.  and  Lache*. 

8  248  (N.Y.Snr.)  Tho  Appellate  Division 
Rerv<'s  as  the  real  nrdlimry,  mid  is  vostod  with 
co-ordinate  and  original  power  over  contested 
prnbatea^lB  n  VtMbelWB  Will,  189  N.  Y.  S. 
1003. 

«253  (X.Y.Sur.)  While  the  powers  of  the 
i!iirr<»i;ate  as  a  court  of  probate  ;ir>-  due  prima- 
rily to  Cocie  Civ.  Troc.  ft  2472,  <nnferring  jurin- 
dictinn  "to  take  the  proofs  of  wills  and  to 
admit  willa  to  probate,  yet,  in  the  abaence  of 
more  preciae  oeflnltloii,  auch  powers  are  re- 
fermble  to  establish^  pre<-edi'nts  and  to  the 
C'onatitiition.— In  re  JSwaru's  Will,  130  N.  Y. 

».  im 

<0)  PvtlttoM,  ObfcetloM*  M«  PlMAlav*. 

5  274  (X.Y.Siir.t  The  proponent  in  a  proceed- 
ing for  probate  must  aver,  in  the  first  instance, 
teHUltor.<«  capacity  and  freedom  from  restraint. 
—In  re  Falaoella^a  Will,  138  2i,  X.  &  1003. 

(H)  Evidence. 

1288  (N.Y.Sor.)  Where  a  beneficiary  under  a 
will  does  not  contest  it,  and  la  willine  to  take 

under  it.  she  will  he  presnnjod  to  assent  to  its 
pn>l)ate.  if  the  mere  execution  ia  established  by 
the  pr<  pooent— In  re  Van  Meat*  Will.  138  N. 
Y.  S.  485. 

f  300  (X.Y.Rar.)  The  factum  of  a  will  befnf; 

established  by  pn>of  under  oath  of  execution, 
the  will  ]s  prima  facie  entitled  to  probate.— In 
re  Swartz  s  Will.  i:m  X.  Y.  S.  1105. 

1303  (^'.X.Siir.)  Where  three  unimpeached 
wftncaaea  awore  tnat  tli«7  aaw  teetatriz  aign  the 
wiU,  and  contestant,  husband  of  deceased,  who 
was  not  present  at  the  execution  of  tlie  will, 
atated  that,  in  (.is  opinion,  the  subscription  was 
not  that  of  testatrix,  subscription  of  the  PAper 
propounded  was  ttutliciently  shown.— In  re  I^la- 
beUa'a  Will,  188  N.  Y.  H,  1003. 

(I)  Hearing  or  Trfnl. 

1324  (N.Y'.Sur.}  Whether  one  who  baa  bad 

an  apoplectic  seizure,  which  deprived  him  of 
reason  for  a  time,  has  testniufutary  ca|)acity, 
is  a  question  of  fact.— In  re  .Schmidt's  Will,  13U 
N.  Y.  8.  464. 


<4)  Jw 
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f  344  (N.Y'.Sur. )  Where  a  mistake  in  a  will 
ia  of  that  character  which  may  be  corrected  by 
a  court  of  probate,  only  that  part  of  the  will 
entitled  to  probate  will  be  annexed  to  the  de- 
cree of  probate.— In  re  Swartz's  Will,  IIVJ  X. 

y.  s.  nor.. 

1346  (X.Y.Sur.)  The  factum  of  a  will  may 
be  fivrmally  adjudged  by  the  same  decree  which 
conatmea  the  will  so  found  entitled  to  probate. 
—In  re  Swarte's  Will.  1.10  X.  Y.  S.  llO.'i. 


(A)  QmmmrmM  Bntea. 

5  436  (X.Y'.Snr.)  It  is  a  general  principle 
l)oth  of  the  international  and  municipal  law 
that  wills  of  personalty  are  to  be  construed 
and  effect  given  them  by  tbe  law  of  teatator'a 
domicile.— In  Xew  Yoric  Ufe  Ina.  ft  Troat 
Co.,  139  X.  Y.  S.  695. 

The  law  as  to  the  validity  and  effect  of  testa- 
mentary dispositions  as  depending  ui)on  tbe 
rules  of  private  international  law  held  not 
affected  by  Decede  nt  1-state  Law,  §  47,  or  Code 
Civ.  Proc.  1  2U84.  which  only  declare  tbe  prior 
law,  ao  that  the  law  of  the  atate  with  reapect 
thereto  stood  AS  If  neither  aectkm  bad  been 

enacted.— Id. 

§439  (X.Y'.Sup.)  While  a  will  must  be  con- 
strued, if  possible,  so  as  to  render  it  valid, 
yet  the  Intent  of  the  testator,  when  ascertain- 
ed, cotttfola.— Smith  Smith,  138  N.  Y.  & 
124. 

J  440  (X.Y.Sur.)  A  court  of  equity  will  not 
correct  an  erroneous  sii])p<isition  of  the  testator, 
if  he  knew  the  contents  of  his  will.— In  ro 
.Swarts's  Will,  139  N.  Y.  S.  1105. 

White  roistakea  of  draftsmen  or  engrossers,  or 
those  induci>d  by  fraud,  may  possibly  l>e  cor- 
rected in  the  Surrogate's  Ourt  in  a  proper 
laso.  the  mistake  of  a  testatrix  concerninR  the 
legal  effect  or  revocability  of  trust  conveyances 
cannot  be  corrected.— Id. 

§  446  (X.Y.Sur.)  Tbe  langunpe  of  a  will  can- 
not be  wrested  from  its  natural  import  in  order 
to  preserve  its  Talidilj.- In  re  Baab'a  Will,  189 
N.  Y.  S.  809. 

1447  (N.Y.Snr.)  Tbe  anrrofrate  mnat  adopt  a 

valid  construction  if  the  will  is  equally  suscepti- 
ble of  a  \alid  and  an  invalid  interpretation,  but 
cannot  ui)hidd  a  disposition  clearly  contravening 
a  statute.— In  re  Uaab's  Will.  130  N.  Y.  S. 
889. 

S  465  (X.Y.Sur.)  A  semicolon  in  a  will  will  Iw 
construed  as  a  <'omma  to  avoid  imp«jrting  to 
testator  an  unreasonable  and  unnatural  inten- 
tijn.  wbere  the  effect  is  to  make  the  will  rea- 
sonable and  dear.- In  re  Rau*a  Elatate,  189  N. 
Y.  S.  .V_T). 

5  473  (N.Y.Sup. )  He<iuest  of  vested  remain- 
der lirld  not  invalid.  beraus<'  li!nitt'<l  lo  take  ef- 
fect at  expiration  of  void  trust.— In  re  Uerry'a 
Will.  13!)  X.  Y.  S.  1.%. 

1487  (N.Y.Snr.)  Evidence  held  to  show  that 
testator  intended  his  niece  to  receive  certain 
bank  stock  alone  in  case  he  died  possessed  of 
same.— In  re  Rau'a  Estate.  139  N.  Y.  S.  625. 

MB7  (N.Y.Snr.)  Under  Code  dr.  Proc.  I 

2<yj4.  nuthorizinp  tbe  surrogate  to  construe  ^r 
determine  the  validity  of  testamentary  disjxxsi- 
tion  of  i)ersonal  property,  he  may.  in  a  proper 
case,  consider  oral  or  extrinsic  evidence. — In  re 
Swarts*a  Will.  189  N.  Y.  8.  1106. 

§  488  ("X.Y'.Sur.)  Evidence  relative  to  execu- 
tion of  will  atid  ( i n  unistanees  of  estatf  held  ad- 
iiii-^sililr  to  show  whether  testator  intended  by 
aml)i«vious  clause  to  bequeath  his  niece  .$0,000 
in  addition  to  50  shares  of  bank  sto<  k  where 
be  died  poaaeeaed  of  tbe  atock.— In  re  Uau'a  £a- 
tate,  130  N.  Y.  S.  625. 


WW 


in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Indexes  see  same  topic  and  aeetloa  (f)  NVMBBR 


Digitized  by  Googl 


wills 


189  NBW  YOm  SUPPLBMBNT 


8  489  (X.y.Sur.)  While  extrmgic  evidence  is 
not  admissible  where  testator**  intent  is  clear 
on  the  fooe  of  the  wiil.  it  may  be  admissible  to 
•MW  who  were  Ae  objects  of  testator's  bounty. 
-In  re  Bmab'e  Will.  139  N.  Y.  S.  809. 

(B)   Deaisrnatloii  of  DevlMecn  and  L«flra- 
teea  and  Tbelr  Respective  Share*. 

1523  (N.T.Sur.)  Where  no  division  of  the 

property  was  to  he  made  until  a  graiKkhild 
attained  majority,  when  it  was  to  be  divided 
equa]l\  bt'twttn  the  then  living  grandchildren 
and  tlie  issue  of  a  deceased  grandchild,  the  be- 
quest was  to  ft  dass,  so  that  subeeqoently  ))orn 

fir«ndchildRn  would  be  entitled  to  a  share  if 
.7*5S  J&?  ^Wtoto  was  divided.-In  re 

lUii^e  Will,  139  N.  T.  &  809. 

(D>  DvMHptlra  mi  Property. 

5  587  (N.Y.Sup.)  A  farm  di>vispd  in  trust  for 
19  ytai-M,  unless  testator's  wife  and  daughter 
di<  Ml  ncr.  the  income  to  be  paid  to  them  on 
expiration  of  the  19  years,  the  wife  being  then 
alive,  falls  into  the  genersl  realdaary  dame, 
soecif^ing  both  real  and  personal  propertv,  nil 
«  which  ia  civen  the  wife  for  life.— Anthony  v. 
Van  Valkenboifh,  189  N.  Y.  8.  fiOa 


tB) 


itateM  aaA  latoveeta  Cm* 

ated. 


1614  (N.Y.Sup.)  A  devise  in  trust  to  rent  for 
19  years  from  date  of  the  will,  and  pay  the  in- 
come to  testator's  wife  and  datiKlUt  r  for  sup- 
port <if  them  and  the  survior  "duriuK  said  19 
years  or  during  the  lives  of"  them  and  the  sur- 
vivor, is  not  for  their  lives,  if  they  live  beyond 
the  19  years,  bat  for  10  years  or  ^wch  time  as 
tbey  live,  If  less  than  that.— Anthony  v.  Van 
Valkenborsb,  189  N.  Y.  8.  669. 

<P>  MP  CoBtlnsent  SatAtm  Md  IM- 

tereats. 


1630  (N.T.Sur.)  Where  the  only  words  of 
gift  are  contained  in  the  directi.m  \u  <iiv  ide  or 
pay,  the  pift  vests  on  the  testaturs  d.uth  if 
such  inti  ntiun  apiicius,  and  is  future  and  con- 
tingent only  when  the  only  evidence  of  inten- 
tion is  found  in  such  direition.— In  re  Kings 
Counter  Trust  Co.,  139  N.  Y.  S.  4r>4. 

An  interest  devised  to  testator's  widow  held 
to  vest  at  his  death,  reiiuiring  the  payment 
thereof  to  her  exorutor  in  the  event  of  her 
death  I.efore  the  time  for  distribution.— Id. 

{630  (N.Y..Sur.)  Where  a  testamentary  trust 
is  to  divide  or  pay  over  at  a  future  time  depend- 
ent upon  the  beneficiary's  arrival  ;it  majority, 
the  Kift  is  not  vested.— In  re  Itaab  s  Will,  life 
K.  Y.  .s.  mi  ' 

S  634  (N.Y.Sttr.)  A  will  held  to  give  a  surviv- 
ing child  of  testator's  son,  who  died  before  c<.iii- 
ing  of  age.  a  vested  rminind.-r  In  a  portion  nf 
property  held  in  trust  for  the  life  of  her  father. 
—In  re  Lincoln  Trust  Co.»  139  N.  Y.  8.  682. 

(H)  BatetOB  te  Traat  mm*  Pawen. 

1688  (N.Y.Sup.)  Where  a  trust  prodding 
for  distribution  among  decedent's  children,  or 
the  lawful  issue  of  any  deceased  child,  after 
five  years,  is  invalid,  the  estate  must  h.'  divid- 
9i  as  that  of  an  intestate.— Smith  v.  Smith,  139 


<I)  Actioas  to  CoBstrae  Wills. 

«695  (N.Y.Sur.)  I  nder  Code  Civ.  Proc  i 
2C24.  authorizing  the  surrogate  to  detvrmiBC  tl* 
vahdity,  construction,  or  effe<  t  of  a  t«'stamenti 
ry  disposition  of  personal  proj>erty.  110  trust  or 
mistake  ne<>d  be  involved  in  ordt-r  to  in\.k^ 
Kutii  jurisdietion,  and  he  may  jjaas  on  the  va- 
lidity of  legal  as  well  as  e<iuitable  titles.— In  vt 
Swartz's  Will,  139  N.  Y.  S.  llOTi. 

J  698  (N.T.Sur.)  In  the  absence  of  a  defini- 
ti«in  as  to  file  exti-nt  of  the  surrogatt-s'  jllrisdi^ 
tion  us  a  court  of  construction,  the  uieaHure  cf 
such  jurisdirtion  is  to  be  found  either  in  tin 
jurisdiction  of  the  courts  investfyl  with  equitable 
powers,  or  that  of  the  courts  proceeding  sc- 
cording  to  the  course  of  the  common  law.  or 
both.— In  re  Swartx's  Will.       N.  Y,  S.  llu'). 

A  ronrt  of  law  has  no  jurisdiction  to  corn?  t 
a  mistake  in  a  devise;  the  exercise  of  its  pu»- 
er  over  devises  being  confined  to  the  single  iasat 
of  devisavit  vel  non,  and  relating  wholly  to  kgal 
titles  under  wUla  or  to  matters  in  pais.— Id. 

The  power  of  courts  of  e(^uity  over  wills  is 
referable  to  the  want  of  jurisdiction  of  eourts 
of  law,  but  nion-  i)arti<  ulaiiy  to  their  jurisdic- 
tion over  mistakes,  wliieh  thty  have  jurisdictiOB 
to  correit  ill  some  instances.  By  a  "court  d 
construction,"  with  reference  to  wills,  a  court 
of  equity  Is  meant.— Id. 

The  powers  of  equity  to  construe  wills  are  ref- 
erable more  particularly  to  their  jurisdi«  tion 
oyer  tnists.  and  where  no  fni-t  is  involved  ja- 
risdiotion  is  gtueially  to  be  declined;  but  for 
purposes  of  jurisdiction  executors  ftXi  ngnnlcd 
m  eouity  as  trustees.— Id. 

Code  Oiv.  Proe.  f  2624.  which  antfaoriaes  the 
surrogate  to  construe  or  determine  the  validity 
and  effect  of  a  testamentary  disiwsition  of  per- 
sonal proport}-,  dws  not  authorize  him  to  con- 
strue clau?^e8  out  of  the  will  on  the  ground  of 
mistake;  any  such  relief  having  reference  to 
his  power  as  a  probate  judge.— Id. 

VII.  RIGHTS  AND  LIABILITIES  OF 
DEVISEES  AMD  LEGATEES. 

(A)  Naturr  of  Title  and  i|lcl»t«  1a  G«a- 

1734  (N.Y.Sur.)  Where  a  general  l.-ga.  v  ii 
payable  on  the  death  of  the  residuary  legatee. 
It  bears  Interest  unly  from  tliat  date.— In  le 
McNamee's  Will,  laii  N.  Y.  S.  aOi. 

1741  (X.y.Sup.)  Where  income  was  be- 
gueathed  to  a  son  for  the  benefit  of  hiinsdf  and 
family,  his  wife  could  not  sue  to  iiniiress  a  liea 
thereon  in  her  favor.— Obemdorf  v.  Paimei^ 
Loan  &  Trust  Co.,  131)  N.  Y.  S.  lOWX 

i  745  (N.Y.Sup.)  Evidence  hett  not  to  show 
that  a  contract  assigning  plaintifTs  interest 
the  residuary  legatee  in  an  estate  was  obtained 
by  fraud  or  overreaebinf.— Colbert  llcOleniy* 
N.  Y.  S.  423.  '* 

(H)  V«l«.  I^opaed.  «b<  F«rfelte«  Dwlace 
Md  Bettoesta.  and  Property  «ad 
Intereata  Undlanoaed  oC 

^  §  852  (N.Y.Sur.)  A  contingent  remainder  lim- 
ited upon  an  invalid  testamentarv  trust  it 
invalid.— In  re  Raab's  Will,  l.'JO  N.  Y.  S.  s«?,^. 

{853  (N.Y.Sup.)  Corporation  to  which  a  be- 
Queat  waa  madOp  to  take  effect  at  the  expixa- 
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inn  of  a  void  trust,  held  entitled  to  take  its 
ipquest  at  the  testator's  deatlk.-~]ji  re  Beti/s 
kVUK  139  N.  X.  &  ISO. 

WINDOWS. 
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$ee  Vendor  and  Pnrduuer,  1 180l 

WITNESSES. 

iec  Criminal  I>aw,  SS  231,  1170%;  Depositions; 
Evidence;  Kietution,  {  380;  Libel  and  .Slau- 
der.  Si  7.  121;  i'erjury;  Venue,  i  77;  WiUe, 
ff  114,  166. 

I.  ATTENDANCE.  PRODUCTION  OF 
,  SOCVMENTS,  AND  COM- 
PENSATION. 

127  (N.Y.Sup.)  Under  Code  Cr.  Proc.  {  616, 
»s  amended  by  J^aws  1S05,  c.  98.  witnosNes  for 
Ihe  prosecution  are  cniitlod  to  tho  same  feos  and 
nileage  as  witnesses  in  a  civil  nction  in  the 
lame  conrL— People  v.  Sbarp.  i:i9  N.  Y.  S.  905. 

A  witncet  uneble  to  comply  with  the  require- 
nfnts,  under  Code  Cr.  Proc.  §  OlKb,  to  deposit 
p,5(K)  or  enter  rctoKnizunce  to  apiienr,  is  not  en- 
itlod  to  witness  fees  for  tJie  time  he  was  de- 
tained in  jail,  but  only  for  the  days  be  was  in 
utoal  attendance  on  Uie  trial.— Id. 

n.  OOMPBTBIfOT. 

[G)  Teattnion^  of  Partipn  or  PemonN  In* 
termted.  for  or  HKalimt  ReprearntA* 
tlveM,  8«rvlTorB.  or  SacceMMorN  in  Title 
or  Interest  of  Persona  Deceased  or  la- 
coniiietent. 

i  139  (N.Y.Sup.)  Testimony  by  an  adminis- 
tratrix, a  beneficiary  under  ner  nusband'e  will, 

in  nn  action  by  her  as  such,  of  a  conversation 
with  her  father-in-law  as  to  the  ownership  of  a 
iepo.sit  in  a  batik  as  between  her  husband  and 
the  father,  where  the  pnrty  alleged  to  have 
converted  the  property  rhiimed  that  she  acted 
nnder  the  dicection  of  the  fatber|Waa  inadmis- 
lible  under  Codi*  Civ.  Proc.  f  629.— flcally  v. 
Scully.  139  N.  Y.  S.  622. 

§  140  (N.Y.Sup.)  In  an  action  for  assniilt, 
though  the  question  of  a  right  of  way  was  in- 
rolv^,  where  the  jury's  determination  did  not 
InTolve  that  question^  a  witness  other  than 
?ither  of  the  parties  waa  not  rendered  incompe- 
tent, under  Code  Civ.  Proc.  f  829,  prohibiting 
IMTsons  interested  frr.ni  testifying  as  to  trans- 
tctions  with  n  decedent.— Blass  v.  Linsley,  139 
N.  Y.  S.  540. 

f  144  (N.Y.Sup.)  A  plaintiff,  sninc  an  aieeu- 
:nx  for  money  had  and  received,  is  not  com- 
;i(  frnt  to  testify  to  the  employment  at  a  weekly 
;nlnr}'  and  tlie  nRreement  that  testator  should 
•etain  a  speeified  jKirt  then'. .f  for  plaintiff.— 
Br«dy  v.  Donohue.  139  N.  Y.  S.  851. 

S  150  (N.Y.Sup.)  Where  one  hartng  a  deposit 
n  a  bank  dies,  leaving  an  order  to  the  plninriff 
for  the  deposit,  but  the  title  to  the  pift  did  not 
pass,  the  Iwink's  intef^r  in  the  deposit  is  an 
interest  derived  from,  throuuh,  or  under  the  de- 
?eased  person,  within  Code,  f  829.  and  the  plain- 
tiff could  not  testify  to  trausactiona  between 
limself  and  the  deceased.— Foley  v.  MeW  YtWk 
Savings  Bank,  189  N.  T.  8.  91G. 


1 159  (N.Y.Sup,)  Plaintiff,  suing  a  bank  and 
the  administrator  of  a  doeeiMed  depositor  to  re- 
cover a  d^KMit  aa  a  gift  eanaa  mortia,  ii  su^ 
competent  to  testify  to  the  tranaactlon  wfth 

de<>edent  in  which  the  latter  pave  to  plaintiff 
the  bank  book  representing  the  deposit. — Elliott 
Banic  for  Savli^a,  139  If.  Y.  8.  989. 

(D)  CoaflAentlal  Relations  and  PHtUosoA 

CommoBlcatlona. 

f  211  (N.Y.Sup.)  Under  Code  €?!▼.  Proc.  § 

H'A4'.  prohihitinir  the  disclosure  of  information 
acquired  by  a  physician  necessary  to  enable  him 
to  act  pri)fi-s<ii)naliy.  evidi'tice  by  a  physician 
that,  when  called  to  treat  insured,  insured  stat- 
ed that  be  had  been  under  another  pbysi<-inn, 
and  that  insured  was  then  coughing  and  bleed- 
ing badly,  and  said  he  had  been  sick  for  a  long 
time,  was  inadmissible.— I)enaro  v.  Prudential 
Ins.  Co.  of  America,  i:i9  N.  Y.  S.  7.58. 

§214  (N.Y.Sup.)  Under  Code  Civ.  Proc.  | 
s.'34,  prohibiting  the  diacloaure  of  infonnatitm 
acquired  by  a  physician  necessary  to  enable  him 
to  act  professionally,  the  fact  that  disclosures 
by  a  patient  to  his  pliysician  were  made  in 
the  nrcscnre  of  members  of  the  patient's  family 
would  not  authorize  the  physician  to  testify 
thereto.— Denaro  v.  Pnidentild  tuM,  Co.  tn 
Ameiita,  139  N.  Y.  S.  758. 


(A)  Taklnv  Testimony  In  General. 

{265  (N.Y.Sur.)  That  the  proponent  of  a 
will,  who  was  the  sole  beneficiary  thereunder, 
waa  examined  by  deposition  before  trial,  and 

Carts  of  her  deposition  were  read  In  evidence 
y  the  contestants,  did  not  render  her  in<  ompe- 
tent  as  a  witness  in  her  own  behalf.— In  re 
Van  Neee*  WUl,  139  N.  X.  8.  48S. 


(B)  Ol 


ilnation 
tloa. 


1 277  rN.T.flop.)  Where  a  probation  olEoer 

testified  in  his  own  behalf  on  his  trial  tot  pM^ 
jury,  questions  whether  charpes  had  been  made 
against  him  as  to  his  behavior  at  the  jail,  or 
whether  because  of  supposed  misconduct  he  liad 
been  toU  to  keep  awar  from  the  jail,  were  not 

8 roper  croae»e¥amlnetton.— People  t.  Veld,  139 
r.  T.  8.  788. 

IV.  OREDIBII.ITT.  IMPEACHBfENT, 
COHTRADICTION.  AND  OOB- 
ROBORATION. 

(A)  In  General. 

I  32 1  (N.Y.Sur.)  A  party  cannot  impeach  kla 
own  witneaa^In  le  Schmidt'a  Will,  189  N.  T. 

S.  404. 

(B)  Character  and  Conduct  of  Witness. 

S349  (N.Y.Sup.)  Cross-examination  of  accus* 
ed  as  to  specific  acta  ihowlng  moral  turpitude, 
must  be  directed  to  acta  ot  aoenaed  ktmadt— 
People  T.  Veld,  139  N.  T.  8.  78a 

(O)  Interest  mmA  Utmm  of  Witness. 

1 367  (N.Y.Sup.)  The  exdndon  of  qutettiona  in 
•B  araon  caae  aa  to  wbetker  wttneae.  a  fire 
marshal,  had  peratmally  inreotiiated  the  caae, 
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and  looked  up  witopssos  for  this  particular 
case,  such  being  an  incidental  part  of  his  of- 
ficial dutio8.  Wits  not  prejudioaL— People  t. 
Scbneidert  139  N.  Y.  &  104. 

(D)  iBcunslntent  StatrmentB  by  WItnesa. 

1 387  (N.y.Sun.)  Questions  asked  a  police 
officer,  as  to  whether  he  had  testified  to  cer- 
tain Uiinga  k>efore  the  magistrate  that  he  tes- 
tified to  on  the  trial,  are  properly  excraded, 
in  the  dis(  retion  of  the  court,  on  cross-exam- 
ination.—People  V.  Schneider.        N.  Y.  S.  104. 

1390  (N.Y.Sup.)  WTiere  an  officer,  testifying 
for  accused,  stated  that  complainaDt  bad  told 
him  that  he  did  not  know  who  committed  the 
crime,  and  that  he  had  a  telephone  conversation 
with  an  assistant  distriet  attorney,  the  testi- 
mouy  of  thf  nvsistnnt  district  attorney  that  Ik- 
called  up  the  othcer,  who  statfd  he  was  luokinjc 
for  accaaed,  who  committed  the  act  complained 
of  in  self-defense,  was  aiimissible  to  impeach 
the  officer's  credii>lUt7^Peopl«  t.  Longebodi. 
139  N.  T.  S.  TSM. 


^  Wltmcaa. 

1 414  (N.Y.Sup.)  XVhere  it  was  clninud  that 
a  witness  testified  with  a  motive,  as  to  free 
himself,  prompting  him  to  testify  falsely,  evi- 
dence of  similar  declarations  at  a  time  when 
8uch  tuutivt)  did  not  exist  was  admissible. — 
People  T.  Kata,  139  M.  Y.  &  187. 

WOMEN. 

See  CoMtStotional  Law,  H  89»  238;  Master 
and  Servant,  i  10. 

WORDS  AND  PHRASES. 

"Acceptance."— Foley  v.  New  York  Savings 
Bank  (N.  Y.  Sup.)  VA9  N.  Y.  S.  915. 

**Actnal  delivery,"— Wentworth  Riggs  (N.  Y. 
Snp.>  i:!9  N.  Y.  S.  1082. 

"Baiitrage." — Sherman  T.  Pnllman  Co.  (N.  T. 
Sup.)  i:;(>  X.  Y.  s.  TA. 

"Beneticial  iiower."— In  re  New  York  T.ifc  Ins. 

&  Trust  Co.  (N.  Y.  Snr.i        N   Y.  S.  CH.'). 
"Burden  of  proof."'— In  re  Falabella  s  Will  (N. 

Y.  Sur.)  Mfi  N.  Y.  S.  um. 
"Cash  net  profits."— Fries       Parr   (N.  Y. 

Slip.)  139  N.  Y.  S.  220. 
••Cliattt'i."— Baclimann-Bechtel  Brewing  Co.  v. 

Y.  Sup.)  laa  N.  Y.  S.  807. 
"Coercion."— In  re  Van  Neaa*  Will  (N.  Y.  S«r.) 

130  N.  Y.  S.  485. 
"Company."— .7.  P.  Duffy  Co.  v.  Todebosh  (N. 

Y.  Sup.)  139  X.  Y.  S.  112. 
"Conversion."— White  v.  Shonts  (N.  Y.  Sup.) 

i:;i>  N.  Y.  S.  in;>. 

"Convcvance."— Sullivan   v.  Corn   Exch.  Bank 

(N.  Y.  Slip. )  i;;!>  N.  Y.  S.  !I7. 
"County  jail."— People   ex   nl.   HodenUi  rp  v. 

Warden  (N.  Y.  Sup.)  1.39  N.  Y.  S.  L'lL'. 
"Conrt  of  construction."— In  re  Swarts's  Will 

(X.  Y.  Sur.)  139  N.  Y.  S.  IIOB. 
"Covenant  ninning  with  the  land." — Bmder  v. 

Crafts  &  D'Amora  Co.  (X.  Y.  Sup.)  l.*{9  N. 

Y.  S.  :{07. 

"Dedication."— Village  of  Wellsville  v.  Hallock 

(N.  Y.  Sup.)  139  N.  Y.  S.  961. 
"Defect." — Lipstein  v.  Provident  Loan  Society 

of  New  York  (N.  Y.  Sup.)  139  N.  Y.  S.  799. 


"Demurrer."— Kramer       Bftrtfl  (fX,  T.  Snp^ 

]35>  N.  Y.  S.  H41. 
"Doing  business."— American  Contractor  Put*. 

Co.  V.  Michael  Nocenti  Co.  (N.  Y.  Sup.)  i:W 

N.  Y.  S.  JCiB. 
"Doing    business    in    the    state."— Brookfonl 

Mills  v.  Baldwin  <  N.  Y.  Sup.)  130  N.  Y.  S.  , 

"Domicile."— Wacker  v.  Wacker  (N.  Y.  Sap.) 

139  N.  Y.  S.  TS. 
"Due  process  of  law."— People  ex  reL  Robert 

Simpson  Co.  v.  Kempner  (N.  T.  Sap.)  139 

N.  Y.  S.  440. 
"Eiiuitable  mt^rtgage."— Sullivan  v.  Corn  Exch. 

Bank  (N.  Y.  Sup. I  1".".»  X.  Y.  S.  97. 
"Final  judgment."— Kramer  v.  Barth   (X.  Y. 

Sup.)  139  X.  Y.  S.  341. 
•Forgery."— People  v.  Carleai  (N.  Y.  Sup.)  139 

Nr  X.  S.  809. 
"Franchise."— Xorthem   Westchester  Lighting 

Co.  V.  Village  of  Ussining  (X.  Y.  Sup.)  i:a» 

N.  Y.  S.  37:5. 
"Held  in  trust."— Cserweny  v.  National  Fire 

Ins.  (^o.  of  Hartfoid  (S,  T.  Sap.)  138  N.  Y. 

S.  34S. 

"Interest  derived  from  deceased  person.  —I  oley 
v.  Xew  York  Savlnga  Bank  (N.  Y.  Sup.) 

13J)  X  Y  S.  915 
"Joint  adventure."— Hill      Oortis  (M.  T.  Sop^) 

139  X.  Y.  S.  .    ^,  , 

"Juvenile  deliuyueney."— People  T.  FoUak  (N.  I 

Y.  Sup.)  130  .N.  Y.  S.  831.      _  ^  . 
"r.arceny.*<-People  T.  Pollak  (N.  T.  Sop.)  189 

X.  Y.  S.  831. 
"Law."— I'eoplc  ex  rel.  lloelderlin      Ivane  (X. 

Y.  Sup.)  139  X.  Y.  S.  350. 
"Libel."— D'Alt«tmonte  v.  Xew  York  Herald  Co. 

(N.  Y.  Sup.)  139  X.  Y.  S.  20a^  ^  „    ^  . 
"Memorandum.''— Poel  t.  BrunswidK-Balke-Coi-  1 

lender  Co.  (N.  Y.  Sup.)  139  N.  Y.  S.  602. 
"Moneys  paid  into  court."— M<^rris  v.  Carnegie 

Trust  Co.  (X.  Y.  Sup.)  139  X.  Y.  S.  909. 
"Xee<l."— Sawyer  v.  Dentstyne  (N.  X.  Bop.)  139 

X  Y  S  955 
"Needy."— Sawyer  v.  Deaistyne  (N.*  T.  Sop.) 

139  X.  Y.  S.  955. 
"Xeedy  young  women  students." — Sawyer 

Dearstynt-  (X.  Y.  Sup.)  139  X.  Y.  S.  1»55. 
"Xegligince."— Nugent  v.  BrtKtklyn  Heights  R. 

Co.  (X.  Y.  Sup.)  139  N.  Y.  S.  3t;7. 
"Operation."— Uothmann  v.  IntertM.run-h  Ilaind 

Transit  Oo.  (N.  Y.  Sop.)  189  X.  Y.  S.  KMl. 
"Other  sufficient  cause."— In  re  Henry's  flsUte 

(X.  Y.  Sup.)  139  N.  Y.  S.  690. 
"Party."- People  v.  Schneider  (N.  T.  Sapi) 

1 .'{'.»  X.  Y.  S.  104. 
"Penitentiary."— People  ex   rel.  Rodenberg 

Warden  (N.  Y.  Sup.)  139  X.  Y.  S.  2r_>. 
'Terson   benelldally    interested."— Sperry  t. 

Farmers'  Loan  &  Trnat  Coi.  (M.  Y.  Sap.) 

139  X.  Y.  S.  192. 
"Plant. "—l.iitstein  v.  Provident  Ix)an  Svxiety 

uf  Xew  York  (N.  Y.  Sup.)  139  N.  Y.  S.  TiW: 

:^I(  Keon  V.  Proctor  A  GanUe        Co.,  Id. 

805 

"Posse'ssfon  with  Intent  to  defraud.**— People  t. 

Carles!  (X.  Y.  Sup.)  139  X.  Y.  S.  309. 
"Possession  with  intent   to  utter." — People  ». 

Carlesi  (X.  Y.  Sup.*  VAU  X.  Y.  S.  301>. 
"Power  in  trust."— In  re  Xew  York  I^ife  In^ 

&  Trust  Co.  (X.  Y.  Sur.)  139  N.  Y.  S.  G95. 
"Premises."— Cohen  v.  Simon  Straoas  Oi.  X- 

Sup.)  139  N.  Y.  S.  928. 


Digitized  by  Google  | 


1225 


1MDBX-DJGE8T 


Tear 


••Property  right"— People  ex  tet  Robert  Simp- 
son Ckk  Kempner  (N.  T.  Sup.)  139  N.  Y. 
S.  440. 

n'ulllkation."— ivople      Blhler  (N.  Y.  Sup.) 

130  N.  Y.  S.  819. 
Turcfaaaer  for  value."— Martin  L.  Hall  Co.  v. 

Todd  (N.  Y.  Sup.)  i:»  N.  Y.  S.  111. 
•^Purposes   of   trade."— D'Altomonte  New 

York  Herald  Co.  (N.  Y.  Sup.)  139  N.  Y. 

S  200. 

Tut  in  good  repair."— (iersnn      Blanck  (N. 

Y.  Sup.)  130  JV'.  Y.  S.  47. 
•*neceivinjf  stolen  goods."— IVople     Pollak  (>. 

Y.  Sup.)  VMi  N.  Y.  S.  s:n. 
".Sale."— I'oel  v.  lininswi*  k-Halke-Collendor  Co. 

(N.  Y.  Sup.)  i:iU  N.  Y.  S.  002. 
"Subrogation."— Sexton  v.  Fensterer  (N.  Y. 

Sup.)  139  N.  Y.  S.  811. 
"Subsequent    purchaser."— Siillivnn    v.  Corn 

Exch.  Bank  (N.  Y.  Sup.)  131)  N.  Y.  S.  07. 
••Sut  h. '  -Caesar  v.  Bernard  (N.  Y.  Sup.)  139  N. 

Y.  S.  5)74. 

•'Sufficient  ability."— In  le  Conklin  (N.  Y.  C5o. 

ct.)  i:{5)  N.  Y.     }  m. 

•*Taxed.  "    Piople   ex    rel.   Krneburn    As.s'n  v. 

Hanking  (N.  Y.  Sup.)  V.V.i  N.  Y.  S.  APAk 
••Undue  influence."— In  re  Schmidt's  Will  cN- 

Y.  Sur.)  139  N.  Y.  S.  464;  In  re  Van  Nesa' 

Will.  Id.  485. 
THurv."— Merwin  v.  Robertson  (N.  Y.  Sup.) 
N.  Y.  8.  723;  Bobertson  t.  Merwin,  Id. 

720. 

WORK  AND  LABOR. 

See  Attorney  and  Client,  i  180;  Mechanics' 
Liens. 

1 4  (N.Y.Sup.)  Ordinarily  one  reque.stiii'.r  an- 
other to  perform  services  for  him  ini|)lie<lly 
agreea  to  pay  their  reasonable  value,  unless  the 
circumstances  Justify  him  in  believing  that  the 
person  requested  wouM  not  expect  compensa- 
tion.—Gilday  V.  Hennen,  139  N.  Y.  S.  93i 


f7  (N.Y.Sup.)  Where  a  child  was  brought 
up  by  an  aunt,  who  also  became  her  stepmother, 
and  the  child  continued  to  reside  with  her  father 
and  stepiimti).  r,  resided  with  her  stepmother 
after  her  fatti.  r's  deiuli.  the  law  did  not  imply 
a  promise  tu  pnv  for  hoard.— Penfleld  ▼.  Pen- 
field.  130  N.  Y.  S.  1061. 

§  14  (N.Y.Sup.)  Recovery  on  «  written  buUd' 
ing  contract  and  enforcement  of  a  meclinnic's 
lien  on  the  building  cannot  be  had  in  an  action 
on  quantum  nK-ruit,  unless  substaniial  com- 
pliance be  shown;  mere  excuses  not  being  a 
sufficient  substitute  for  aettial  performance.— 
Gersmann  v.  Walixde.  l."',!  N.  Y.  S.  1. 

f  27  (N.Y.Sup.)  In  an  action  for  manufactur- 
ing silk  thread  into  clotii  of  ;;<iUl,  in  wliieli  de- 
fendant counterciaimed  for  the  value  of  tiiread 
delivered  and  not  used,  evidence  ns  to  the  num- 
ber of  yarda  delivered  to  defendant,  and  tlwt 
its  weigot  was  equivalent  to  the  thread  deliver* 
ed,  was  admissible.— Wieriz  Silk  Mfg.  Ckk 
Louis  Metzger  &  Co.,  i:iSi  N.  V.  S.  920. 

§28  (N.Y.Sup.)  Evidence  hdil  not  to  justify 
a  finding  of  a  contract  binding  a  child  to  pay 
board  wnile  living  with  her  auni  and  stepmother. 
—  Penfield  v.  IVntield.         S.  V.  S.  1061. 

§30  (N.Y.Sup.)  In  an  action  for  manufactur- 
ing silk  thread  into  doth  of  gold,  in  wliich  de- 
fendant counterciaimed  for  the  value  of  thread 
delivered  and  not  used,  held  a  jury  queation 
whether  any  of  the  thread  delivered  waa  not 
useil  by  defendant  and  retained.— WierU  Silk. 
Mfg.  Co.  V.  Louis  Metiger  ft  Oou,  139  K.  Y.  S. 

WRITS. 

See  Attachment;  Execution;  Injunction;  Quo 
Warranto;  Replevin. 

WRONGS. 

See  Torta. 

YEAR. 

See  Landlord  and  Tenant. 
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TABLES  OF  NEW  YORK  SUPPLEMENT  CASES 


APPEARING  IN  OTHER  REPORTS 


VOL.  151,  APPELLATE  DIVISION  REPORTS 


A.Dlv. 

NY. 

A.Dlv. 

N.Y. 

A.Dlv. 

N.Y. 

A.Dlv. 

N.Y. 

A.Dlv. 

N.Y. 

A.Dlv. 

N.Y. 

A.Dlv. 

N.Y. 

Hep. 

Supp. 

Rep. 

Supp. 

Rep. 

Supp. 

Rep. 

Supp. 

Rep. 

Supp. 

Rep. 

Supp. 

Rep. 

Supp. 

pgT 

Vol.  Pg. 

Vol.  Pg. 

PgT 

Vol.  Pg. 

Pg. 

Vol.  Pg. 

pT 

Vol.  Pg. 

Pg. 

Vol.  Pg. 

PgT 

Vol.  Pg. 

1 

135 

328 

m 

135 

873 

288 

136 

125 

407 

136 

964 

645 

136 

249 

669 

136 

.'>32 

734 

136 

276 

8 

135 

172 

108 

135 

841 

291 

136 

115 

413 

136 

88 

649 

136 

80 

660 

136 

219 

738 

136 

9i 

14 

135 

213 

no 

136 

960 

297 

136 

377 

416 

136 

881 

651 

136 

355 

663 

136 

223 

740 

136 

229 

17 

135 

208 

113 

135 

384 

304 

136 

383 

419 

135 

1080 

567 

136 

82 

666 

136 

407 
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